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CURRENT TOPICS. 
OVERNOR HILL has done well to reprieve the 
murderer, Mrs. Druse, and not commute her 
sentence. He wisely gives the Legislature an 
opportunity to change the law in favor of the most 
brutal and deliberate murderer of modern times if 
they choose to make a permanent and general 
change in behalf of women on account of their sex. 
We are not in favor of capital punishment at all, 
simply because, as this case shows, itis so difficult 
to execute it. But we would not make any distinc- 
tion on account of sex. Those who advocate this 
distinction are of two classes: the sentimentalists, 
whose tender natures are shocked by the hanging of 
women; and the women’s rights people, who think 
that women ought not to be capitally punished 
because they have no voice in making the laws. 
There is no reasoning with the former class; but 
we see no reason why a woman who has the nerve 
to commit murder, who unsexes herself, should not 
be subject to the same punishment as men. Itis said 
that the punishment is indecent and cruel. It 
ought in all cases to be strictly private with not 
more than twelve witnesses. In answer to the 
second class it may be briefly said, that the same 
argument would prevent any punishment of women, 
and so of minors. We have no doubt that if the 
Legislature should change the law in favor of 
women, or if it should once be understood that a 
commutation is always in order, there would be a 
large increase of female murderers. It seems to be 
well understood now that if a man kills another 
man to avenge the honor of his house he gets off 
scot free. A late number of the Criminal Law 
Magazine contained a leading article applauding 
this kind of murder, and saying that “this great 
power is safe from abuse in the hands of the hus- 
bands and fathers of America.” This in the face 
of the fact that sometimes the wrong man is killed 
by mistake! What this country needs above all is 
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a strict, impartial, speedy execution of criminal 
justice, without distinction of sex or emotions. 
Now if our Legislature choose to abolish capital 
punishment, well and good. We are rather in 
favor of the experiment, for if it does not work 
well we shall have less carping at the present 
measure. At all events it will save us from the 
accusation of relaxing our penalties for such a poor 
reason as sex. And yet doubtless if this change 
should be made the sentimentalists — the people who 
are in favor of public flogging for wife beaters — 
would goin for pardon or for short terms of im- 
prisonment for female murderers, 


Judge Edward A. Thomas writes in the December 
Forum in favor of abolishing wills. His reasons 
are substantially, that a man’s property ought to 
descend to his family; that men about to make 
wills are frequently feeble and subject to undue 
influence; and that wills induce a great amount of 
litigation. As to the first point we do not at all 
agree with the essayist. Most men will naturally 
leave the bulk of their property to their families, 
and the cases where they do not are comparatively 
rare; but to make such an inflexible rule would be 
extremely impolitic. In the case of an enormous 
fortune and a single child; or in that of dissolute 
and spendthrift or unworthy children; or in that of 
children already as rich or richer than their parents, 
it would work very unjustly. The essayist says: 
‘Tf a man is given the right to dispose of his prop- 
erty, so that what he directs is to be carried out and 
enforced after his death, why should he be limited 
at all in that disposition? Or why should he be 
limited to less than four, six or eight lives? It is 
only a question of degree or extent. The very fact 
that it has been found necessary to place so firm 
and so strict a limitation upon the power to dispose 
of property by will, certainly tends to prove that 
the principle of disposing of all property in that 
manner is evil.” This is very bad logic, for the 
essayist would substitute an invariable entail of 
property br allowing the children always to inherit. 
Experience has shown that property will naturally 
scatter, and that it is better so, but Judge Thomas 
would fix on this country a system of entail quite 
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inconsistent with our institutions. He says: ‘‘A 
man is responsible for the care, the health, the 
education and the happiness of his children. That 
responsibility does not cease when they attain 
majority. He should treat them with strict impar- 
tiality. For a mere whim he should not be per- 
mitted to favor one more than another. Owing to 
his good or bad management they are generally 
what he finds them to be. He has noright to bring 
them up in comfort and luxury, and then for some 
freak, to leave them nearly or quite penniless. 
Their errors as well as their virtues are frequently 
attributable entirely to their parents. The child 
against whom the parent feels most bitterness is 
often the very one who in intellect, temperament, 
habits and aspirations, most nearly resembles that 
parent himself.” This is carrying the consequences 
of heredity too far. Worthy children are usually 
well treated by their parents. If they are needy 
the parents while living must take care of them. But 
Judge Thomas’ theory would emasculate the race, 
crush out of it all enterprise and ambition, convert 
the nation into a hive of drones. It would be well 
if every rich father could be compelled to furnish 
his sons a means of earning his own living, as a 
resource, but to give them to understand that they 
were to have the father’s property at all hazards 
would not only encourage idleness but dissipation 
and vice. We hope the day will never come when we 
shall suffer any thing like the English rule of primo- 
geniture and entail, under which almost twelve 
hundred noblemen own pretty much all the land 
worth owning. Our institutions need a free and 
uptrammeled circulation of property. The fewer 
family properties like the Astors’ and Vanderbilts’, 
the better. After all, the system in this State is a 
good one. We leave nature to assert her prefer- 
ences, except that we prohibit tying up estates for 
more than two lives in being, and where an estate 
exceeds $100,000 we deny the right to give more 
than half to charity, and that must be done more 
than two months before death. 


“Law Made Easy, a Book for the People,” is the 
title of a book by Lelia Josephine Robinson, the hero- 
ine of ‘‘ Robinson’s case,’ 131 Mass. 376, and the first 
admitted woman lawyer of Massachusetts. We have 
given it a cursory examination and are prepared to say 
that while we do not see that it fulfills its title, itis a 
most excellent statement of the law on the common 
leading topics; clear, accurate, simple; a good gen- 
eral view of the law for a beginning student. It con- 
sists in a statement of the common law and an 
appendix of abstracts of statutory provisions in all 
the States and territories. Miss Robinson proposes 
to keep up with the statutory changes in the future 
by issuing annual supplements. She will get out of 
breath. This is the weak point of the work. We 
do not believe that her book will enable people to 
dispense with lawyers. It will probably result like 
those little cases of medicines and directions with 
which a certain school of physicians furnish their 





patients so that they can medicate themselves — the 
patients use the substitute and then consult the 
doctor to see if they have done right. Indeed, we 
should not wonder if the book got people into 
rather than out of law— through no fault of the 
author, but through the innate stupidity of the 
client class. Miss Robinson has made the best 
attempt at this impossibility that has ever been 
made. We notice very few errors,—only one of 
importance, which is in the statement that a will 
must be executed in the presence of the witnesses 
together. We would recommend Miss Robinson to 
write a text-book on a single topic. She is fully 
capable of producing a good one, and is much too 
learned and bright to waste her time on this sort of 
thing. 


More than a passing notice is due to “ A Treatise 
on the Limitations of the Police Power in the 
United States,” by Christopher G. Tiedeman. The 
author states in the preface that ‘‘the principal ob- 
ject of the present work is to demonstrate * * * 
that under the written constitutions, Federal and 
State, democratic absolutism is impossible in this 
country, as long as the popular reverence for the 
constitutions, in their restrictions upon govern- 
mental activity, is nourished and sustained bya 
prompt avoidance by the courts of any violations of 
their provisions, in word or spirit.” The work is 
much more than a mere legal commentary; it is a 
statesmanlike treatise upon topics of the most vital 
importance. It has much comment upon theories 
that are now straining our institutions, such as land- 
holding, boycotting, prohibition and regulation of 
intoxicating liquors, Sunday observance, and the 
like. On all these topics and throughout his work 
the author expresses himself in an original and 
independent strain, and with a candor and a 
moderation that are admirable. While we do not 
always agree with him, as for example in his dis- 
sent from the adjudication of the constitutionality 
of the New York civil damage act, in Bertholf v. 
O’ Reilly, 74 N. Y. 509; S. C., 30 Am. Rep. 323, 
yet his argument is always ingenious and powerful. 
Mr. Tiedeman’s style is excellent; his text is not 
a scissors’ hotch-pot of all authors, but a distinctive 
and original vehicle of thought, which carries the 
reader easily along and makes it difficult to lay the 
book down. The only important omission which 
occurs to us is the matter of obscenity in art and 
literature, on which we have found no comment, 
and to which the index does not point us. Indeed, 
we must say that the index is not particularly good. 
We should also have liked to learn the author’s 
views of the policy of the doctrine of scienter in 
cases of injury by animals, and of compelling a 
person to expose his person for the purpose of 
identification. To Mr. Tiedeman fairly belongs 
the credit of having produced the most interesting 
and one of the most important legal treatises of the 
last quarter of acentury. The work is published 
in one volume, by the F', H. Thomas Law Book Co., 
St. Louis, 
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NOTES OF CASES. 

N William Barr Dry Goods Company v. At- 
| kins’ Estate, recently decided by the Probate 
Court of the city of St. Louis, the plaintiff sought 
to establish, as a demand against the estate of a 
decedent, a claim for the value of mourning apparel 
sold to the widow of the decedent to enable her to 
attend his funeral. The administrator insisted that 
the plaintiff's cause of action was against the widow 
only, and not against the estate; but Woerner, J., 
held otherwise, saying: “So far as the articles 
furnished are necessary to enable the widow to 
appear in decent costume at the obsequies to pay 
the last tribute demanded by the solemn occasion 
of putting to rest the remains of a departed hus- 
band, they seem clearly to constitute ‘reasonable 
funeral expenses,’ which the statute directs to be 
allowed against the estate, whether it be solvent or 
otherwise. In the case under consideration the 
evidence shows that the goods were reasonable and 
suitable to the occasion, and that the widow could 
not have appeared at the funeral without them, 
without disregarding public custom and offending 
public sentiment.” This conclusion is supported 
by Allen v. Allen, 3 Dem. 524, and Wood's Estate, 1 
Ash. 314. Flintham’s Appeal, 11 8. & R. 16, and 
Succession of Halbert, 3 La, Ann. 436 are to the 
contrary. \ 


In Renner v. Canfield, Supreme Court of Minne- 
sota, Nov. 22, 1886, C., while on the highway in 
proximity to the residence of R., shot and killed 
the dog of S. The wife of R., who stood near by, 
and saw the shooting (C., however did not see her, 
and was not aware of her presence) was, owing to 
her previous delicate state of health, so startled and 
frightened by the occurrence as to cause serious 
sickness. J/eld, that even assuming the act to have 
been tort, the mere killing of the dog was not the 
approximate cause of the injury to the wife of R. 
The court said: “Mrs. Renner being, owing to 
her pregnancy, in a delicate state of health, and 
her nerves very sensitive, was so startled and 
frightened as to seriously affect her health. Her 
fright seems to have been largely caused or at least 
greatly aggravated, by the mistaken impression 
that defendant aimed his gun toward her, when in 
fact it was aimed at right angles to the direction 
where she was standing. For the damages resulting 
from this injury to his wife’s health plaintiff brings 
this action. It is very difficult to determine, either 
from the complaint or the evidence introduced, or 
from the court, the exact theory upon which this 
action was brought, tried or submitted to the jury, 
whether the gravamen of defendant’s alleged tort 
was the killing of the dog, or negligence in firing 
off a gun in dangerous proximity to a human resi- 
dence. The court did however expressly instruct 
the jury that the shooting of this dog by defendant 
was unlawful. He also instructed them that a per- 
son is liable for all the consequences ‘ which flow 
naturally and directly from his acts,’ and then left 





it to them to décide as a question of fact whether 
the injuries to plaintiff's wife were the natural 
result of defendant’s acts.’ From this the jury 
could and naturally would understand that defend- 
ant might be liable in this action from the mere 
fact that the killing of the dog was unlawful. We 
think a verdict for plaintiff could not be sustained 
on any such theory of the case. It is elementary 
that a man is liable only for the proximate or 
immediate and direct results of his acts. In strict 
logic it may be said that he who is the cause of loss 
should be responsible for all the losses, whether 
proximate or remote, which followed from his acts. 
But in the practical workings of society any such 
rule would be both impracticable and unjust, and 
therefore the law looks only to direct and proxi- 
mate results, or as the rule is sometimes stated, 
‘whoever does a wrongful act is answerable for the 
consequences that may ensue in the ordinary and 
natural course of events.’ There can be no fixed 
rule upon the subject that can be applied to all cases. 
Much must depend upon the circumstances of each 
particular case. But in this case itis very clear to us 
that the killing of this dog was in no sense the proxi- 
mate cause of the injury to the plaintiff's wife. The 
act in itself was not a tort of any kind against plain- 
tiff, as the dog was not his property. The injury to 
the woman would have been presumably the same 
whether the killing of the dog was lawful or unlaw- 
ful, and whether the defendant had fired at the dog 
or at a bird in the air. If the acts of defendant 
amounted to any tort which, in any possible view of 
the case could be held to be the proximate cause of 
the ‘injuries complained of, the gist of it must be 
negligence in shooting in such proximity to a 
human residence as might naturally and reasonably 
be anticipated to be liable to injure the inmates by 
fright or otherwise. We are by no means prepared 
to say that upon the evidence a verdict for plaintiff 
could be sustained even upon that ground.” In 
Phillips v. Dickerson, 85 Il. 11; 8. C., 28 Am. Rep. 
607, it was held that a married woman could not 
recover damages for a fright causing a miscarriage 
brought about by a quarrel between the plaintiff's 
husband and the defendant, within her hearing but 
out of their sight and without their knowledge of 
her vicinity. “It would be a very inconvenient 
rule if a man could not indulge in a quarrel with a 
married man without first making sure that his wife 
was not in hearing and not in a state of pregnancy.” 


In Spear v. Iiles, Supreme Court of Wisconsin, 
Nov. 23, 1886, it was held that ‘‘ The deficiency in 
the nervous system of a child with which a woman 
who was wrongfully imprisoned was quick at the 
time she was arrested, is not a proper element of 
damages in an action by the woman for malicious 
prosecution, and testimony of a physician who 
attended the woman while in jail, and assisted at 
the delivery, but who had not seen the child for 
more than a year thereafter, is not competent to 
show that the neurasthenic condition of the child 
at that time was due to the nervous shock inflicted 
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upon the mother by the arrest and imprisonment. 
At the time plaintiff was confined in prison she was 
with child, and was delivered thereof in the follow- 
ing December. Dr. Robinson attended her in 
prison, and officiated at the birth of her child. He 
testified that he found her in prison suffering ner- 
vous prostration, followed by indigestion and de- 
bility; and the drift of his testimony is that in his 
opinion such condition was produced by the nervous 
shock caused by her arrest and incarceration, and 
still continues to some extent; and that while she 
may recover, he does not look for a speedy recovery. 
He also testified that a pregnant woman in that 
condition would be liable to give birth to a mon- 
strosity or a deficiency; also that the plaintiff's 
child when born was perfect so far as he then 
knew, but that at the time of the trial, nearly two 
years later it was defective in the brain, spinal cord 
and nervous system. Dr. Robinson went to Europe 
in April, 1884,— about four months after the birth 
of the child,—and did not return to Wisconsin 
until May, 1885. It does not appear that he knew 
or suspected the child was deficient until after his 
return. He was permitted to testify, against the 
objection of defendant, that in his opinion the 
cause of the deficiency in the child was the nervous, 
prostrate condition in which he found the plaintiff 
in July, 1883. Dr. Robinson was a competent wit- 
ness to the condition of the plaintiff when he saw 
her in jail and afterward. He was competent also 
‘to give his opinion as an expert as to the nature 
and probable future effects of her condition upon 
herself, and perhaps upon her unborn child. But 
in view of the facts that it is common knowledge 
that there are numerous causes for physical, mental 
or nervous deficiency in children; that healthy 
women do sometimes give birth to deficient chil- 
dren; that nervous or otherwise unhealthy women 
often bear healthy children; and that Dr, Robinson 
detected no defect in the plaintiff's child until it 
was nearly a year and a half old,—we think the 
authorized limits of expert testimony was greatly 
exceeded when he was allowed to give his opinion 
that the deficiency in the plaintiff's child was 
caused by the nervous prostration of the plaintiff 
during her pregnancy. The testimony should have 
been excluded. This testimony may have been, 
probably was, prejudicial to the defendant. The 
deficiency of the child is not a proper element of 
damages in this case; yet the very large sum at 
which the damages were assessed raises the appre- 
hension — almost the presumption — that the dam- 
ages were materially increased by reason of the 
admission of such improper testimony. 
ere eee 


TELEPHONE COMPANY — DISCRIMINATION. 


SUPREME COURT OF PENNSYLVANIA, APRIL 19, 1886. 


Bei TELEPHONE Co. v. Com., EX REL. BALT. & OHIO 
TEL. Co. 
A telephone company must upon an offer of compensation 
in the usual rates serve the public impartially and with- 
out discrimination. * 





RROR tothe Common Pleas No. 4, of Philadelphia 
county. 

This was a petition for a rule to show cause why a 
mandamus should not issue, etc. The facts appear in 
the following copy of the opinion of the Common 
Pleas, by Arnold, J.: 

The relator and respondent are Pennsylvania corpo- 
rations, organized under the Corporation Act of 1874. 
The relator operates lines of telegraph, the respondent 
operates lines for the transmission of human speech 
by means of the telephone. It is averred by the re- 
lator, and admitted by the respondent, that the use of 
the telephone is a public necessity, which no other 
human agency can supply. Consequently the tele- 
phone business is a public business. It is also averred 
that the respondent undertakes to serve the people of 
Philadelphia, without distinction of class or occupa- 
tion, at an annual rental which is uniform to all 
classes; that the relator, the Baltimore & Ohio Tele- 
graph Company, has applied to the respondent for a 
telephone instrument and necessary connecting wires, 
has offered to pay the usual rental therefor, and 
to comply with all the reasonable rules and regu- 
lations of the respondent; but that the respondent 
refuses to furnish to the relator a telephone for the 
purpose of receiving or delivering telegraph messages, 
although such service is simply in the ordinary line of 
the relator’s business. To show that this refusal is an 
unjust and unreasonable discrimination against the 
Baltimore & Ohio Telegraph Company, it is averred 
that the respondent has placed an instrument in the 
office of the Western Union Telegraph Company, in 
the city of Philadelphia, and permits that company 
and its customers to use the telephone for the purpose 
of sending telegrams; and it is alleged that the per- 
mission thus enjoyed by the Western Union Tele- 
graph Company and the refusal to permit the Balti- 
more & Ohio Telegraph Company and its customers to 
enjoy the same privileges is an unjust discrimination 
against them, and a violation of the duty of the re- 
spondent to serve the public indiscriminately. 

“The respondent, the Bell Telephone Company of 
Philadelphia, alleges that it is the licensee of the Na- 
tional Bell Telephone Company, to whose rights the 
American Bell Telephone Company has succeeded,and 
that the respondent is subject in its dealings with the 
people of Philadelphia to the terms of the contract un- 
der which said license was given; that the American 
Bell Telephone Company is now the owner of all the 
patents for the transmission of articulate speech by 
means of electricity; that there were at one time nu- 
merous suits pending between the National Bell Tele- 
phone Company and other parties in its interest, and 
the Western Union Telegraph Company and parties 
in its interest, involving conflicting claims to priority 
of invention and alleged infringement, and that in 
the year 1879 it was agreed in settlement of the litiga- 
tion that the National Bell Telephone Company 
should acquire all the patents relating to telephones, 
but that the telephones, in the words of the agree- 
ment, ‘are not to be used for the transmission of gen- 
eral business messages, market quotations of news for 
sale or publication in competition with the Western 
Union Telegraph Company or with that of the Gold 
and Stock Telegraph Company; and the party of the 
second part, the National Bell Telephone Company, 
so far asit lawfully and properly can prevent it, will 
not permit the transmission of such general business 
messages, market quotations or news for sale or publi- 
cation over lines owned by it or by corporations in 
which it owns acontrolling interest, nor license the 
use of its telephones or patents for the transmission 
of such general business messages, market quotations, 
or news for sale or publication in competition with 
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such telegraph business of the Western Union Tele- 
graph Company or that of the Gold and Stock Tele- 
graph Company.’ 

“+The party of the second part will fully license the 
party of the first part, the Western Union Telegraph 
Company, to use telephones procured from it for 
transmitting telegraph messages,’ etc. 

«“«For the purposes and uses aforesaid the party of 
the first part shall be furnished with telephones, with 
licenses from the party of the second part to use such 
telephones and other inventions owned or controlled 
by it, for use in connection with telephone lines on 
terms which may be established from time to time, 
and which shall be as favorable as those ou which 
they are furnished to any other parties for like uses, 
and shall be allowed a discount, as provided in arti- 
cie 2.’ 

“T have quoted literally from the agreement of 
1879 for the purpose of showing that the Western Un- 
ion Telegraph Company is not a patentee which has 
granted a license for a restricted use of its patents to 
the telephone company, reserving thereout a certain 
exclusive use to itself, as was contended on its behalf 
by the learned and able counsel of the respondent, but 
that it is alicensee, paying to its licensor, as averred 
in the return, an additional compensation or royalty 
upon every message received or delivered by it, of 
which compensation or royalty only asmall percent- 
age is paid to the respondent, according to its aver- 
ment. 

“The agreement, it will be seen, provides for 
licenses from the telephone company to the Western 
Union Telegraph Company, on terms to be estab- 
lished from time to time, which shall be as favorable 
to that telegraph company as to any other parties for 
like uses, thereby recognizing the duty of the respond- 
eut and its licensor to deal equally with all, and bind- 
ing it to that duty by express contract. All the tele- 
phone patents, it is claimed by the respondent, are 
now owned by the American Bell Telephone Com- 
pany, and no person can use them except under con- 
tracts or licenses from that company. The Western 
Union Telegraph Company has given up its claim to 
all such patents, and the American Bell Telephone 
Company has putthem into public use, and thereby 
subjected them to the rule that when the use of a 
patented device is thrown open to the public, or to 
classes of the public, all are entitled to use it on the 
same terms as other persons in the same class. The 
rules which govern common carriers apply to it, and 
those rules prohibit any discrimination to be made. 
This is the rule of the common law as enforced in 
many adjudged cases, of which Sanford vy. Railroad 
Co., 24 Penn. St. 378, may be referred to as a con- 
spicuous and pertinent example. In that case it was 
decided that a contract giving to one express company 
an exclusive right of transportation in the passenger 
trains of the railroad company is illega] and void. The 
law on this subject is placed beyond successful dis- 
pute by the third clause of section 33 of the Corpora- 
tion Act of 1874, which enacts that ‘the said tele- 
graphic corporations shall * * *_ receive dis- 
patches from and for other telegraph lines and corpo- 
rations, and from and for any individual; and on pay- 
ment of their usual charges to individuals for trans- 
mitting despatches, as established by the rates and 
regulations of such telegraph line, transmit the same 
with impartiality and good faith, under penalty of 
$100 for every neglect or refusal so to do,” ete. And 
that telephone companies are included within this 
clause is shown by the case of Attorney-General v. 
Edison Telephone Co. of London, reported in 6Q. B. 
Div. 244; S. C., 29 Eng. Rep. 602 (A. D. 1880), in which 
English statutes relating to telegraph. companies en- 








acted in the years 1863 and 1869, before the telephone 
was patented or perhaps invented, were held to apply 
to telephone companies. Besides the respondent was 
chartered under the act of 1874, which gave it a legal 
existence and prescribed its duty at the same time. It 
cannot transact business in this State but for that act, 
and operating under that act, it must deal equally 
with all, with impartiality and good fuith, and with- 
out discrimination in favor or against any one. 

“The conclusion to which we have come by the fore- 
going reasoning is supported by the authority of sev- 
eral adjudged cases. 

“In the case of the State of Ohio, on the relation of 
the American Union Telegraph Co., and the Baltimore 
& Ohio Railroad Co. v. Bell Telephone Co., the Colum- 
bus Telephone Co. and the Western Union Telegraph 
Co., reported in 36 Ohio St. 296; S. C., 388 Am. Rep. 
583 (A. D. 1880), an application was made to the Su- 
preme Court of Ohio for a mandamus to compel the 
Columbus Telephone Company to place a telephone in 
the office of the relators for the use of their telegraphic 
department. The (American) Bell Telephone Com- 
pany, although a party, does not appear to have been 
served, nor did it join in the answer filed. The de- 
fense was that the license by the American to the Co- 
lumbus Telephone Company contained the same re- 
striction which is in controversy in this suit, that the 
Columbus Telephone Company would not permit the 
transmission of general business messages, market 
quotations or news for sale or publication, and that it 
would turn over all such messages to the licensor, the 
American Bell Telephone Company, unless otherwise 
directed by its customers, but that it would not so- 
licit such directions, nor receive pay for transmission 
over other lines, unless compelled by law to do so, 
thereby showing the doubt of the parties to the con- 
tract as to its validity. There is in Ohio a statute 
similar to our Pennsylvania statute, requiring tele- 
graph companies to receive dispatches from and for 
other companies and individuals, and to transmit the 
same with impartiality on payment of the usual 
charges. The court held that the contract to the ef- 
fect that discriminations should be made between 
telegraph companies is void as against public policy as 
declared by the statute, and awarded the mandamus. 

“The case of the State of Missouri, ex rel. American 
Union Telegraph Co., v. Bell Telephone Co. of Missouri, 
in the Circuit Court of St. Louis, reported in 10 Cent. 
L. J. 438, and 11 id. 357; alsoin 22 Alb. L. J. 363 (A. D- 
1880). In that case there were clauses in the license 
of the respondent which provided that its patrons 
should not use the telephone for transmitting mes- 
sages for which toll is paid to any one but the re- 
spondent, nor for transmitting market quotations or 
news for sale or publication; that it should not con- 
nect any of its officers with any telegraph office or line, 
and that no telegraph company should be allowed to 
become a subscriber. Judge Thayer held that this 
second clause would compel the respondent to dis- 
criminate against aclass of individuals or corpora- 
tions, which is contrary to law and to public policy. 
A public servant cannot avoid the performance of any 
part of the duty it owes to the entire public, by a con- 
tract even with the patentee of an invention. Doubt- 
less a condition limiting the use which should be 
made of the telephone affecting all classes of citizens, 
and discriminating between none, might be valid; 
but having the right to use the telephone, the relator 
might use it for the same purposes that other subscri- 
bers use it. 

“The principle was also enforced in the case of the 
Louisville Transfer Co. v. American District Telephone 
Co., in the Louisville Chancery Court, reported in 14 
Chicago Legal News, 15, and also in 24 Alb. L, J. 283 
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(A. D. 1881). In that case the plaintiff carried on a 
Passenger transfer business in public omnibuses and 
carriages, and the defendant operated a telephone ex- 
change, aud organized as part of his business a system 
of public transfers by carriages and coupes. The de- 
fendant had placed a telephone in the plaintiff's office, 
and threatened to remove it, whereupon the plaintiff 
applied for an injunction. Chancellor Edwards held 
that the defendant, being engaged in two distinct em- 
ployments, one, the operating of a telephoue exchange 
and the other a carriage service, there was no rivalry 
between the plaintiff and the defendant in the tele- 
phone business, as to which the defendant occupied 
the same position toward the plaintiff as toward the 
rest of the public, and the defendant being a quasi 
public servant, is bound to serve all alike and impar- 
tially on the principles of the law of common car- 
riers. 

“The last reported case in which the same conclu- 
sion was reached is that of the State of Missouri, ex rel. 
Baltimore & Ohio Telegraph Co., v. Bell Telephone Co. 
of Missouri, in the Circuit Court of the United States 
for the Eastern District of Missouri, reported in 24 
Am. Law Reg. 573, and 8 Am. & Eng. Corp. Cases, 7 
(A. D. 1885). It will be noticed that the plaintiff in 
that case is the plaintiff in the case now be- 
fore us, and the defendant was in the same 
position as the defendant in this case, and it 
rested its defense on the same ground—a contract 
with the American Bell Telephone Company that it 
would not establish telephonic connection with any 
telegraph company, unless permitted by the American 
Bell Telephone Company. It also appeared that tele- 
phonic communication had been permitted to the 
Western Union Telegraph Company. Judge Brewer 
held that the telephone company, having put its pat- 
ents into public use, or the channels of commerce, as 
he expresses it, the property is put within the power 
of the court for enforcing the obligations of a common 
carrier. It is true the judgment was given by a div- 
ided court, but Judge Treat placed his dissent on the 
ground that the American Bell Telephone Company, 
not being a party, in his opinion a valid judgment 
could not be given. 

“The Supreme Court of Connecticut has decided 
the question the other way, notwithstanding there is 
a statute in that State and also in Massachusetts simi- 
larto those of Ohio and Pennsylvania. American 
Rapid Telegraph Co. v. Connecticut Telephone Co., 49 
Conn. 352 (A. D. 1881). 

“In the case before us the American Bell Telephone 
Company is not a party, and we do not think it indis- 
pensable that it should be. We are not called upon to 
expound or enforce the contract between that com- 
pany and the Philadelphia company. What we are 
called upon to do is to declare that the illegal portions 
of their contract cannot be enforced in this State; 
that those portions are void and against public policy 
as declared both by the common law and by statute; 
and that the respondent cannot shield itself from the 
performance of its duty to serve the public impar- 
tially and without discrimination by a contract with a 
party not within the State. We deal with parties car- 
rying on a public business within our borders under 
the protection of our laws, to compel them to comply 
with our laws. They cannot obtain immunity from 
their obligation to treat all alike by pleading a license 
from parties beyond our grasp. The owner of a pat- 
ent may put it in public use or withhold it, as he 
chooses; but if he doves put it in public use, then, as 
was well said by Chief Justice Mcllvaine, of Ohio, 
‘the manner of its use may be controlled and regu- 
lated by State laws when the public welfare requires 
it.’ The patent gives him a monopoly by protecting 
him from the competition of other persons in the busi- 





ness secured by the patent, but it does not permit him 
to make discriminations against persons who are will- 
ing to pay the same rates which other persous are 
charged for the use of it. 

* We say nothing now on the subject of charges by 
the respondent for the use of she telephone, except 
this: Whether it be by an annual rental or a tariff of 
charges upon messages, it must be the same for all. 
The demurrer is sustained aud a writ of peremptory 
mandamus awarded. 


Silas W. Pettit, John R. Read, Samuel B. Huey and 
Wager Swayne, for plaintiff in error. 


N. Dubois Miller, for defendant in error. 


Per CurtAM. We have carefully examined the rec- 
ord in this case, and have given due consideration to 
the able argument of the counsel for the plaintiff in 
error, yet we are not able to discover any error in the 
conclusion at which the learned judge arrived. His 
opinion contains a correct statement of the law, and 
vindicates the judgment. 

Judgment affirmed. 

_——_>—___—_—— 
CONSTITUTIONAL LAW — MUNICIPAL ORDI- 
NANCE—STREET PARADES. 

MICHIGAN SUPREME COURT, OCT. 28, 1886. 
FRAZEE’S CASE. 

A city ordinance providing that ‘‘ no person or persons, asso- 
ciations or organizations, shall,march, parade, ride, or 
drive in or upon or through the public streets of the city 
of Grand Rapids, with musical instruments, banners, 
flags, torches, flambeaux, or while singing or shouting, 
without having first obtained the cousent of the mayor 
or common council of said city,” is unreasonable and in- 
valid. 


CAMPBELL, C. J. Petitioner’ was brought up on 
habeus corpus to determine on the legality of his ‘de- 
tention under a complaint and warrant in a proceed- 
ing before the Police Court of Grand Rapids. No 
point is raised concerning the formality or jurisdic- 
tion of the court, if the by-law is valid under which 
the complaint was made. We shall therefore not pass 
upon the form of the remedy, as no argument was 
made except on the by-law. 

The complaint was made under a by-law of the city 
of Grand Rapids, passed on the 13th of September, 
1886, and which, from the petition, appears to have 
been published on the 24th of the same month. The 
violation of it is alleged to have occurred on the 28th 
of September, which seems to have been as soon as it 
became operative. The by-law in question ts entitled 
‘An ordinance to regulate the use of the public streets 
in the city of Grand Rapids, and to prohibit certain 
doings therein.” This ordinance consists of five sec- 
tions, of which the first and fifth are chiefly material 
in this inquiry. 

The first section is as follows: ‘‘No person or per- 
sons, association or organizations, shall march, parade, 
ride, or drive, in or upon or through the public streets 
of the city of Grand Rapids, with musical instru- 
ments, banners, flags, torches, flambeaux or while 
singing or shouting, without having first obtained the 
consent of the mayor or common council of said city; 
funeral and military processions however shall not be 
subject to the foregoing provisions of this section, but 
such processions, as well as those having the permit or 
consent of the mayor or common council, when using 
the public streets of said city, shall conform to such 
directions as the mayor or chief of police may give in 
relation to the streets to be used, aud the portion 
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thereof to be occupied by them, and in relation to the 
manuer of such use.’’ Then follows a clause that noth- 
ing in this ordinance shall affect or impair existing or- 
dinances on nuisances, and the use of streets and side- 
walks. 

Section 2 prohibits breaking up or interfering with 
funeral processions. 

Sections 3 and 4 relate to circulating advertising de- 
vices. 

Section 5isas follows: ‘All persons who shall vio- 
late any of the provisions of this ordinance, on con- 
viction thereof, shall be punished by a fine of not ex- 
ceeding $500, and costs of prosecution; and in default 
of the payment thereof, shall be imprisoned in the 
common jail in the county of Kent, or inany peniten- 
tiary, jail, or work-house of said city, at bard labor, 
until the payment of such fine aud costs, but for a per- 
iod not exceeding ninety days.” 

The nature of this imprisonment seems to corre- 
spond with criminal, rather than with civil imprison- 
ment; but as this question was not fully argued, it will 
not be especially noticed on the present hearing, as 
the other questions raised are decisive. 

The petition for the writ of habeas corpus sets out 
that petitioner and his associates are members of an 
organization known as the ‘Salvation Army,” which 
had paraded in Grand Rapids during two years and 
more, and on repeated prosecutions for public nuis- 
ance, had been acquitted, and that the ordinance in 
question had followed quite soon after the last acquit- 
tal. Various considerations are set up concerning the 
rights of such bodies which do not become very ma- 
terial, as the case stands on the record. 

On the 29th day of September, 1886, petitioner and 
several others were arrested for having violated the 
ordinance on the previous evening. The charge made 
was that they ‘‘did then and there parade, in, upon, 
and through the public streets of the city of Grand 
Rapids, to-wit, Canal street and Pearl street, with 
musical instruments, banners, and flags, while sing- 
ing and shouting, without having first obtained the 
consent of the mayor or common council of the city of 
Grand Rapids,” contrary to the ordinance before 
named. Under the warrant petitioner was arrested, 
and has since been kept in custody, the trial having 
been postponed to enable this application to be 
made. 

The validity of sections 1 and 5 of the ordinance is 
disputed on various grounds, the former, as an unrea- 
sonable and unlawful interference with the streets; 
and the latter, as unauthorized and oppressive, beyond 
the power of the city to enforce. 

Section 1, as has been seen, while imposing no limits 
on military or funeral processions, except that it au- 
thorizes the mayor or chief of police to confine them 
to particular streets, gives to those officers unlimited 
discretion in fixing their route. Other processions 
cannot move at all, with music and banners, unless 
authorized by the mayor or council; and when so au- 
thorized, are under the same arbitrary direction, as 
to route, of the mayor or chief. Funeral processions, 
and no others, are protected from disturbance. 

As the common council only sits at intervals, the 
power of determining whether processions shall be al- 
lowed is left practically within the unlimited discre- 
tion of the mayor. Some of the questions argued be- 
fore us concerning the fifth section had some bearing 
on the constitutionality of portions of the charter as 
wellas by-laws. So far as section 1 is concerned, 
it is claimed to be outside of any inference or grant 
of authority in the charter. That point may be first 
noticed. 

There is no express reference in the charter to the 
use of streets for processions, aud no power is given 
to license or regulate them, in terms. It contains no 





reference to the streets beyond suck as contemplates 
that they shall be under municipal oversight in the 
usual ways, someof which are mentioned. Counsel 
for the city referred to various powers which they 
claim cover the ordinance in question. These were 
the powers ‘to preveut vice and immorality; to pre- 
serve public peace and good order; to prevent and 
quell riots, disturbanves, and disorderly assemblages ;” 
‘to prevent the cumbering of streets, sidewalks, etc., 
in any manner whatever; "’ “ to control, prescribe, and 
regulate the manner in which the highways, streets, 
avenues, lanes, alleys, public grounds, and spaces 
within said city shall be used;” ‘‘to prohibit prac- 
tices, amusements, and doings in said streets, having 
a tendeucy to frighten teams and horses, or danger- 
ous to life and property;’’ ‘‘to prohibit and prevent 
any riot, rout, disorderly noise, disturbance, or assem- 
blage in the streets or elsewhere in said city;’’ *‘to 
provide for maintaining the peace and good govern- 
meut of said city.” 

If the Legislature of the State had the power to sub- 
ject the people of cities to the uncontrolled and arbi- 
trary will of a common cquncil, and having such 
power, had clearly signified their purpose to doo, 
then it might perhaps be claimed, whith some show of 
reason, that the city of Grand Rapids could do what it 
pleased under these grants of power. But the rules of 
legal construction allow no such absurdity. It is not 
in the power of the Legislature to deprive any of the 
people of the enjoyment of equal privileges under the 
law, or to give cities any tyrannical powers. All 
charters, and all laws and regulations, to be valid for 
any purpose, must be capable of construction, and 
must be construed in conformity to constitutional 
principles, and in harmony with the general laws of 
the land; and any by-law which violates any of the 
recognized principles of legal and equal rights is neces- 
sarily void so far as it does so, and void entirely if it 
cannot be reasonably applied according to its terms. 
We must therefore construe this charter, and the 
powers it assumes to grant, so far as it is not plainly 
unconstitutional, as only conferring such power over 
the subjects referred to as will enable the city to keep 
order, and suppress mischief, in accordance with the 
limitations and conditions required by the rights of 
the people themselves, as secured by the principles of 
law, which cannot be less careful of private rights 
under a Constitution than under the common law. 

It is quite possible that some things have a greater 
tendency to produce danger and disorder in the cities 
than in smaller towns or in rural places. This may 
justify reasonable precautionary measures, but noth- 
ing further; and no inference can extend beyond the 
fair scope of powers granted for such a purpose, and 
no grant of absolute discretion to suppress lawful ac- 
tion altogether can be granted at all. That which 
is an actual nuisance can be suppressed just so far as 
it is noxious, and its noxious character is the test of 
its wrongfulness. There may be substances, like some 
explosives, which are dangerous in cities under all cir- 
cumstances and made dangerous by city conditions; 
but most dangerous things are not so different in cities 
as to require more than increased or qualified safe- 
guards, and to suppress things not absolutely danger- 
ous, as an easy way of getting rid of the trouble of 
regulating them, is not a process tolerated under free 
institutions. Regulation, and not prohibition, unless 
under clear authority of the charter, and in cases 
where itis not oppressive, is the extent of city 
power. 

It has been customary, from time immemorial, in all 
free countries, and in most civilized countries, for 
people who are assembled for common purposes to 
parade together, by day or reasonable hours at night, 
with banners and other paraphernalia, and with musig¢ 
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of various kinds. These processions for political, re- 
ligious, and social demonstrations are resorted to 
for the express purpose of keeping unity of feeling 
and enthusiasm, and frequently to produce some effect 
on the public mind by the spectacle of union and num- 
bers. They area natural product and exponert of 
common aims, and valuable factors in furthering them. 
They are ouly found to any appreciable extent in 
places having collected inhabitants, for spectators are 
generally as important as members. They are among 
the incidental conditions of city life, and are as much 
to be expected, on suitable occasions, as any other pub- 
lic meetings, and not necessarily any more dangerous. 
They are however capable of perversion to bad uses, 
and when so perverted, may be dangerous. When peo- 
ple assemble in riotous mobs, and move for purposes 
opposed to private or public security, they become un- 
lawful, and their members and abettors become pun- 
ishable. These dangers are as well known as the cus- 
toms themselves are, and are sometimes very great 
dangers. There may be times and occasions when 
such assemblies may for a while be dangerous in them- 
selves, because of inflammable conditions among the 
population. All of these things are as ancient as the 
law, and are generally within reach of the law, unless 
the law itself is, for the time, suspended by military 
necessity. During all this period of public history, 
cities have existed, and had powers of local adminis- 
tration. But it has never been supposed that they 
needed, or ought to possess, any repressive power over 
these movements which was not subservient and 
subsidiary tothe general legal scheme of govern- 
ment. 

It is only when political, religious, social, or other 
demonstrations create public disturbances, or operate 
as nuisances, or create or manifestly threaten some 
tangible public or private mischief, that the law inter- 
feres. And when it interferes, it does so because of 
the evil done, or apparently menaced, and not because 
of the sentiments or purposes of the movement, if not 
otherwise unlawful; and things absolutely unlawful 
are not made so by local authority, but by general law. 
All may be capable of legal mischief by perversion, or 
by circumstances. It is lawful to provide for dealing 
with the mischief, but it is not lawful to go beyond 
reasonable measures and precautions in anticipating it. 
Private liberty and public tranquillity and security 
must both be kept in view. 

We cannot accede to the suggestion that religious 
liberty includes the right to introduce and carry out 
every scheme or purpose which persons see fit to claim 
as part of their religious system. There is no legal au- 
thority to constrain belief, but no one can lawfully 
stretch his own liberty of action so as to interfere with 
that of his neighbors, or violate peace and good order. 
The whole criminal law might be practically super- 
seded, if under pretext of liberty of conscience, the 
commission of crime is made a religious dogma. It is 
a fundamental condition of all liberty, and necessary 
to civil society, that all men must exercise their rights 
in harmony, and must yield to such restrictions as are 
necessary to produce that result. It is not competent 
to make any exceptions either for or against the body 
of which petitioner is a member, because of its theo- 
ries concerning practical work. In law it has the same 
right, and is subject to the same restrictions, in its 
public demonstrations, as any secular body or society 
which uses similar means for drawing attention or 
creating interest. 

Whatever regulation is made must operate uni- 
formly, under the same conditions. It is competent 
to hold all persons liable for any actual wrong done 
which creates dangerous or noxious consequences. 
That is already provided for under the law of nuis- 
ances. These processions might, no doubt, become 





nuisances, as any others might do so, but it cannot be 
assumed that they will; and it appearsin the record 
before us that they have been judicially adjudged 
otherwise, when prosecuted. Auy doctrine that would 
hold them legally objectionable in themselves would 
cover every military or political or society procession 
that ever assumed respectable proportions. All by- 
laws made to regulate them must fix the conditiens 
expressly and intelligibly, and not leave them to the 
caprice of any one. This doctrine, as applied to pub- 
lic officers, was recognized in Horn v. People, 26 Mich. 
221. It is quite as applicable to the common council, 
acting by resolution on particular cases. The law 
must be impartial and general, or itis nolaw. Waite 
v. Garston Local Board of Garston, L. R., 3 Q. B. 5. It 
is only where power is given to license that permissive 
action can be left to particular cases. If this were al- 
lowed in the case of processious, it would enable a 
mayor or council to shut off processions of those whose 
notions did not suit their views or tastes, in politics 
or religion, or any other matter on which men differ. 
When men in authority have arbitrary power, there 
can be no liberty. 

It has never been found wise, and itis not legally 
reasonable, todo more than fix such general condi- 
tions as are necessary to the good order of the com- 
munity. All persons who resort tocities must accept 
the inconveniences with the benefits which attend 
such communities. Those things which must be ex- 
pected must be endured, if they are within bounds of 
propriety. Gilbert v. Showerman, 23 Mich. 448. It is 
not unusual to confine noisy doings to such hours of 
the day and night as will not grossly disturb the quiet 
rest of sleep. It has been held, with reason, that a 
moving crowd may be less obnoxious than a station- 
ary one; and this was said, in substance, whena de- 
fendant, who drew crowds to his windows by libellous 
pictures, and thereby blocked up a highway, under- 
took to justify himself by the processions of the judges 
and lord mayor. The remarks of Mr. Justice Park on 
the subject of crowds which mayor may not be nuis- 
ances, in Rex v. Carlile, 6 Car. & P. 636, are quite in- 
structive on this head. Instances might also be sug- 
gested of the propriety of suspending noisy demon- 
strations at particular times or places, or where they 
would disturb public assemblies, or invalids, or where, 
for special and peculiar reasons, regulation is needed. 
It would not be wise to attempt any definition in ad- 
vance of those things. The legal rule that by-laws must 
be reasonable is perhaps as definite as it can be made 
with safety. 

This by-law is unreasonable, because it suppresses 
what is in general perfectly lawful, and because it 
leaves the power of permitting or restraining proces- 
sions, and their courses, to an unregulated official dis- 
cretion, when the whole matter, if regulated at all, 
must be by permanent, legal provisions, operating 
generally and impartially. 

It is also objected to the fifth section of the by-law 
that it givesto the judge who tries the case a discre- 
tion in fixing the penalty up tothe highest limit al- 
lowed for any purpose by the charter, instead of exer- 
cising the duty of fixing it absolutely, or within cer- 
tain bounds by provisions of by-law. The charter 
(tit. 3, § 14), both as amended in 1885 and as standing 
previously, declares, that where authority exists to 
pass ordinances, the common council may prescribe a 
fine, penalty, or forfeiture not exceeding $500. This 
is simply putting in words what was implied in all cor- 
porate power to pass by-laws at common law. It never 
can be mentioned, as a proper construction, that the 
council can, without exercising any discretion them- 
selves, turn over this extravagant power to the courts. 
It has been the general understanding, under the com- 
mon law, that municipal penalties must be fixed, 
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and not fluctuating. See cases cited in Ang. & A. 
Corp., § 360. 

In Piper v. Chappell, 14 Mees. & W. 624, the legality 
of a penalty of five pounds, which might be made 
smaller, but not less than forty shillings, by the cor- 
poration officers, was maintained as being really a 
fixed penalty of five pounds, with power of mitigation 
by the corporation itself, thus reconciling it with the 
old authorities. How fara sliding scale of penalties 
is allowable we need not now consider. These are 
civil, and not criminal, forfeitures, which in the 
absence of other remedies must be sued for in debt. 
It has never been customary in our State legislation 
to leave any discretion in courts upon penalties under 
highway acts and others, involving no more than vio- 
lations of legal provisions of a civic nature. It is 
enough to say that no penalty can be sustained that 
excezds in amount what is reasonable, and that the 
by-law cannot properly impose any sum, sliding or 
fixed, which exceeds that. SeeGrand Rapids v. Hughes, 
15 Mich. 54. No one,in his senses, could regard a 
penalty of $500 for such trivial offenses as most of 
those covered by this by-law as within any bound of 
reason. The penalties must be fixed with regard to 
the offenses. They cannot all be thrown in together, 
large and small, under the same measure of punish- 
ment. If different classes of acts are considered as of 
different demerit, the by-law should so: classify and 
punish them. Itis probable that no actual abuse has 
often been committed by the local court in fixing pen- 
alties, but when the law permits, such things are 
always possible, and in cases exciting prejudice, are 
not unlikely to happen. The history of this by-law 
indicates that the petitioner and his associate have 
rightly or wrongly,become obnoxious to hostile feel- 
ing. 

As the petitioner was discharged on the hearing, no 
further order need be entered. 

The other justices concurred. 
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COVENANT—WARRANTY—COVENANT AGAINST 
INCUMBRANCES—EFFECT OF EXCEPTION, 


WISCONSIN SUPREME COURT, NOVEMBER 3, 1886. 


BENNETT V. KEEHN. 

Under a deed with full covenants of warranty, the covenant 
against incumbrances containing an exception of an ex- 
isting mortgage, the grantee is not barred of any de- 
fense to the mortgage that the mortgagor might have 
interposed. 


| eee from Circuit Court, Milwaukee county. 


D. G. Rogers, E. P. Smithand B. K. Miller, Jr., for 


respondent. 
J. C. McKenney, for appellant 


Taytor, J. This isan action to foreclose a mort- 
gage given by one Emma A. Hewitt to one Callie Mc- 
Donald, April 1, 1881, upon lands situate in the city of 
Milwaukee, to secure the payment of $1,400, and the 
interest thereon. The plaintiff became the owner of 
the mortgage, and the debt secured thereby, by as- 
signment from said mortgagee, on the 4th day of May, 
1881. Theappellant became the owner of the mort- 
gaged premises, or the greater part thereof,by the fol- 
lowing conveyances: December 7, 1881, Fmma A. 
Hewitt and Charles L. Hewitt, her husband, by 
warranty deed, conveyed said mortgaged lands to 
George and Belle Farr; and George and Belle Farr 
conveyed said lands to the appellant, by warranty 
deed, January 13, 1882. Said deeds were duly recorded 





in the office of the register of deeds for Milwaukee 
county. 

The answer of the defendant, Jenny M. Keehn, sets 
up as adefense to the action, facts showing that the 
mortgage, and the note to secure the payment of 
which the mortgage was given, were obtained from 
the said Emma A. Hewitt by fraud and deceit; and 
charges that, by reason of the fraud and deceit so per- 
petrated upon the said Emma A. Hewitt, the said note 
and mortgage are void in law; and she also charges 
thatthe present owner and holder of the note and 
mortgage took the same with full knowledge of the 
fraud perpetrated in its inception upon the said Emma 
A. Hewitt. 

To the answer of the appellant the plaintiff de- 
murred, and the County Court sustained the de- 
murrer. From the order sustaining the demurrer she 
appealed to this court, and such order was reversed. 
See 57 Wis. 582; 15 N. W. Rep. 776. The cause was re- 
mitted to the County Court, and was removed from 
that court to the Circuit Court of Milwaukee county, 
where the same was tried upon the issue made by 
the answer of the appellant, and the court rendered 
judgment against the appellant, and in favor of the re. 
spondent. 

Upon such trial the learned Circuit judge made no 
findings upon the question of the alleged fraud prac- 
ticed upon the said Emma A. Hewitt, in order to in- 
duce her to execute said mortgage, but found as facts 
the following: ‘(8) That Emma A. Hewitt, and 
Charles L. Hewitt, her husband, duly made, executed, 
and delivered, to George and Belle Farr, a warranty 
deed of the several lots and parcels of land described 
in the complaint herein, on December 7, 1881, and 
covenanted therein that the same were free and clear 
from all incumbrances, except a mortgage thereon for 
$1,400, which I find to have been the mortgage afore- 
said, asadmitted by the parties on the trial herein. 
(9) That said George and Belle Farr accepted said 
deed with full knowledge of said mortguge, and the 
amount due thereon, and subject to the payment 
thereof. (10) That on January 13, 1882, said George 
and Belle Farr duly conveyed their title in and to said 
lots and lands described aforesaid in their said deed, 
and in the complaint herein, to the defendant, Jenny 
M. Keehn. (11) That said Jenny M. Keehn took and 
accepted said deed with full knowledge of said mort- 
gage, and the amount due thereon, and subject to the 
same.”’ 

Upon the trial, after giving some evidence in sup- 
port of her answer, the appellant offered in evidence 
the warranty deed from Emma A. Hewitt and her hus- 
band to George Farr and his wife, dated the 7th of 
December, 1881, and recorded January 17, 1882; anda 
warranty deed from Farr and wife to the appellant 
for the consideration of $5,000, bearing date January 
13, 1882,and recorded January 17, 1882. After these 
deeds were offered in evidence, the learned Circuit 
judge refused to hear further evidence on the part of 
the appellant, offered by her for the purpose of estab- 
lishing the fraud charged in her answer. 

The learned Circuit judge held, that by virtue of the 
deeds from Mrs. Hewitt to Farrand wife, and from 
Farr and wife tothe defendant, she must be conclu- 
sively held to have taken the title to said mortgaged 
property subject to said mortgage, and the payment 
thereof, and that she could not therefore be permit- 
ted to show that the mortgage was in fact void for 
fraud. The decision of the learned Circuit judge is 
based solely on the language of the deed from Mrs. 
Hewitt and her husband to Farr and wife. The con- 
sideration mentioned in the deed is $5,000. The deed 
is in the usual form of « warranty deed down to and 
including the habendum ciause. It then proceeds as 
follows: ‘And the said Charles L. Hewitt, and 
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Emma, his wife, for themselves, their heirs, executors 
and administrators, do covenant, grant, bargain, and 
agree tu and with the said party of the second part, 
their heirs and assigns, that at the time of the enseal- 
ing and delivery of these presents they are well seized 
ofthe premises above described, as of a good, sure, 
perfect, absolute, and indefeasible estate of inherit- 
ance in the law, in fee simple; and that the same are 
free and clear from all incumbrances whatever, except 
a mortgage of $1,400, and that the above bargained 
premises, in the quiet and peaceable possession of the 
said party of the second part, their heirs and assigns, 
against all and every person or persons lawfully claim- 
ing the whole, or any part thereof, they will forever 
warrant and defend. In witness, etc. The deed from 
Farr and wife to the appellant was a like warranty 
deed, but not containing the words, ‘‘except a mort- 
gage of $1,400.”’ 

The learned Circuit judge held, that because the 
deed from Mrs. Hewitt and her husband contained 
the exception in the covenant against incumbrances 
in the language above stated, it conclusively proved 
two facts: First, that the grantees at the time of the 
acceptance of such deed accepted the same with full 
knowledge of the existence of the mortgage sought to 
be foreclosed in this action; and second, that they 
took the estate granted subject to such mortgage, and 
consequently that they cannot make any lawful de- 
fense to its foreclosure. The effect the learned Cir- 
cuit judge gives to the deed is, that as to this mort- 
gage, the deed tothem is a mere conveyance of the 
equity of redemption, and that such grantees could 
convey no greater estate or rights to the appellant in 
this action than they had themselves; such rights be- 
ing apparent upon the record when they conveyed to 
the appellant. If the learned Circuit judge is right in 
his construction of the deed from Mrs. Hewitt and her 
husband to Farrand wife, then we think his refusal 
to hear the evidence of the appellant, upon the fraudu- 
lent character of such mortgage, was also correct. If 
the appellant only obtained the equity of redemption 
in the lands by his deed, then she can have no legal 
standing to contest the validity of the mortgage sub- 
ject to which the estate was conveyed to her. This 
was, we think, determined by this court on the for- 
mer appeal in this case. See also the following cases: 
Tuite v. Stevens, 98 Mass. 305; Johnson v. Thompson, 
129 id. 398. It was also determined on that appeal that 
if the appellant did not take the estate subject to the 
mortgage, and there was no agreement on her part, or 
on the part of her immediate grantors, to pay the 
mortgage, or theamount of the mortgage was not de- 
ducted from the purchase-money, then she could de- 
fend against such mortgage. These questions were 
fully discussed on the former appeal in this case, and 
were determined as above stated, and they are not 
only res adjudicata in this case, but we are satisfied 
with that decision, and believe it is sustained upon 
principle and authority. 

The allegations in the answer of the appellant as to 
her title is set out in the report of the case in 57 Wis. 
585; 15 N. W. Rep. 776. After stating, generally, that 
she owned all the lots in controversy, except one, by 
warranty deeds from Mrs. Hewitt and her husband to 
Farr and wife, and by like deed from Farr and wife to 
her, in the usual form of such deeds, she further al- 
leges “that she never promised, covenanted, or 
agreed, in any manner or form whatsoever, to assume 
the payment of said mortgage debt, nor did she re- 
ceive said conveyance to her of said real estate sub- 
ject tosaid mortgage; and as she is informed and be- 
lieves, her grantors, the said Farr and wife, in no man- 
ner bound themselves to pay said mortgage debt,’’ 
etc. On page 595, Justice Lyon, in speaking for the 
court, says: “If the conveyance of the mortgaged 





premises is not expressed to be subject to the mort- 
gage, but by its terms purports to convey the whole 
title, if the grantor does not assume the payment of 
the mortgage debt, and the amount thereof is not de- 
ducted from the purchase-money, the grantee does 
not take her title subject to the mortgage in that 
sense which ‘prevents him from defending against it 
for fraud or want of consideration; and this is espec- 
ially true ifthe conveyance contains full covenants of 
warranty.” 

It will be seen, by the examination of the bill of ex- 
ceptions on the present appeal, that when the learned 
Circuit judge refused to hear any further proof on the 
part of the appellant in regard to the fraudulent nature 
of the mortgage, the only evidence then before him 
which can be claimed asin any way tending to show a 
different state of facts than those set up in her an- 
swer, and which were passed upon by this court in 
overruling the demurrer thereto was what appeared 
upon the face of the deed from Mrs. Hewitt and hus- 
band to Farr and wife. Does the fact that it appears 
on the face of such deed, that in the covenant against 
incumbrances, this mortgage is excepted in the lan- 
guage above stated, prove conclusively that the granut- 
ees therein named took the title subject to said mort- 
gage, or that they in any way agreed to pay or as- 
sumed the payment of the same, or that the amount 
of such mortgage was deducted from the purcbase- 
money? The learned Circuit judge has not found 
that either the grantees in the Hewitt deed, or the 
appellant, ever agreed to pay said mortgage, or as- 
sumed the payment thereof. The only question there- 
fore is whether by reason of said exception the grant- 
ees took the estate subject to the mortgage, and the 
payment thereof out of the lands granted. 

If the appellant took her title subject to said mort- 
gage, then if she were ousted from the possession of 
the granted premises by one claiming under and 
through such mortgage, she would have no right of 
action against the grantors in the Hewitt deed, as she 
could have no greater rights as against them than the 
grantees named therein. If the construction given to 
the deed by the learned Circuit judge is correct, then 
no action could be maintained against said grantors 
for such eviction. If an action for such eviction could 
be maintained by the appellant against said grantors, 
notwithstanding the exception in the covenant against 
incumbrances, then it is clear the construction given 
to the deed by the learned Circuit judge is not the 
true construction. The authorities upon this point 
are clearly against the construction put upon the deed 
by the learned Circuit Court. In the first place it may 
be safely stated that a mere knowledge of an existing 
incumbrance upon or defect in the title to the estate 
granted, will not relieve the grantor from lability 
upon the covenants against incumbrances, or of seizin, 
or covenants for quiet enjoyment. The only excep- 
tion to this rule, if there be any, is the one in favor of 
known existing highways upon the granted premises. 
The exception in the deed in question, in the cove- 
nant against incumbrances, is undoubtedly notice to 
the grantee of the existence of such mortgage. It 
also prevents the grantee from maintaining an action 
upon the covenant against incumbrances, basing such 
action upon the mortgage so excepted from the cov- 
enant, and it seems to us that is all the benefit the 
grantors can claim on account of such exception in 
the covenant. The following cases sustain the rule as 
above stated: Estabrook v. Smith, 6 Gray, 572-577; 
Calking v. Copley, 29 Minn. 471; 8. C., 13 N. W. Rep. 
904; Sumner v. Williams, 8 Mass. 162, 202, 214; Dona- 
hoe v. Emery, 9 Metc. 63; Howell v. Richurds, 11 East, 
633; Smith v. Compton, 3 Barn. & Adol. 189; Norman 
v. Foster, 1 Mod. 101; Peters v. Grubb, 21 Penn. St. 





460; Duvall v. Craig, 2 Wheat. 45, 58; Dickinson v. 
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Hoome, 1 Grat. 302; S. C., 8 id. 358; Barton v. Fitz- 
gerald, 15 East, 546; Cornell v. Jackson, 3 Cush. 506; 
Rawle Cov. (4th ed.) 498 et seg.; Stannard v. Forbes, 6 
Adol. & E. 572; Kean v. Strong, 9 Ir. Law, 74, 81, 82. 

The case in 6 Gray was an action upon the cove- 
nants in a deed. The covenant in the deed upon which 
the action was brought was in all respects like the 
covenant in the deed of Mrs. Hewitt and husband. In 
the covenant agaiust incumbrances there was the fol- 
lowing exception: ‘‘ Except a mortgage to Spencer 
Field for $368.85."". This eovenant was followed by a 
covenant that the grantors hud good right to sell and 
convey the property, and also general covenant to war- 
rant and defend the premises to the grantee, his heirs 
and assigns forever, against all the lawful claims and 
demands of all persons. On the trial the evidence 
showed an eviction of the grantee by the mortgagee, 
and it was held that the plaintiff was entitled to re- 
cover. Inthe opinion the court say: ‘The defend- 
ant insists that the exception of the mortgage in the 
covenant against incumbrances extends to the cove- 
nant of warranty, so that the plaintiff's claim is ex- 
empted from the latter covenant against the lawful 
claims of all persons, just as it would have been if to 
that covenant, as it stands inthe deed, had been 
added the words, ‘except against those claiming un- 
der the mortgage above named.’’ Further on the 
court say: ‘We need do no more than state the 
ground of the opinion which we have formed, that 
the defendant’s covenant of warranty is not restricted 
nor limited by his restricted covenant against incum- 
brances. That ground is that the two covenants are 
not connected covenants of.the same import, and di- 
rected to one and the same object.’’ After referring 
to the case in 8 Mass, and the English cases above 
cited, and quoting at considerable length from the 
opinion of Lord Ellenborough in the case of Howell v. 
Richards, supra, the opinion continues: ‘So in the 
case at bar, the defendant might well covenant to 
warrant against the eviction of plaintiff by the holder 
of the mortgage, though he could not covenant against 
all incumbrances without rendering himself forth- 
with liable to an action for nominal damages, at least 
for a breach of such covenant; and by the terms of his 
deed he has covenanted against the eviction to which 
the plaintiff has been subjected. If, as the defendant 
offered to prove at the trial, the plaintiff agreed to 
take the premises subject to said mortgage, then the 
agreement should have appeared in some way in the 
deed, or in some other written instrument. It was as 
easy to except the claim in the outstanding mortgage 
from the covenant of warranty as from the covenant 
against incumbrances, if such was the understanding 
of the parties.” This case states the argument against 
the construction given to the deed in the case at bar 
by the learned Circuit judge, in a brief, clear, and to 
us very satisfactory manner, and it is sustained§by the 
reasoning in the other cases above cited. 

The case in Minnesota had the same exception in a 
mortgage in a covenant against incumbrances. The 
mortgage was afterward foreclosed, and the purchaser 
atthe mortgage sale brought ejectment against the 
grantee in the deed in which the mortgage was ex- 
cepted in the covenant against incumbrances. I judge 
from the case that the plaintiff in his complaint set 
out his title specifically, and showed that the mort- 
gage excepted bad been given by an agent of the 
owner under a power of attorney which only author- 
ized the agent to sell the premises. The defendant 
demurred to the complaint, and the court sustained 
the demurrer. It was in fact the same case in princi- 
ple as the one in 6 Gray. The question was simply in 
both cases, whether the grantee in the deed took the 
premises subject to the mortgage, aud in both cases it 
was held he did not. 
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In the case of Duvall v. Craig, in the Supreme Court 
of the United States, which was an action upon a cov- 
enant in a deed, the grantor in the deed had first cov- 
enanted against incumbrances done, or suffered to be 
done, on the premises by the grantors. This cove- 
naut was followed by another covenant of warranty 
against all persons whatsoever, with a condition in 
this warranty that the grantors would ‘‘defend with 
this warranty and no other, to-wit, that if the said 
land, or any part thereof, shall at any time be taken 
by a prior legal claim or claims, that then, and in such 
case, they (the grantors) and their heirs, shall make 
good to the said grantees, and his heirs, such part or 
parts so lost, by supplying to his, the said William 
Duvall’s use, other lands in fee, of equa) quantity and 
quality, to be adjudged of two or more honest men,” 
etc. In this deed two of the grantors were trustees of 
the other two, and the action was brought against one 
of the grantors who signed the deed in his own right, 
and against two who executed as trustees, for a breach 
of the first covenant in the deed; setting out facts 
showing that the grantee bad lost some of the estate 
by a previous act of one of the grantors, and demanded 
a personal judgment for the value, in money, of the 
estate lost. One of the questions argued in the Su- 
preme Court was, whether by reason of the condition 
attached to the general covenant of warranty, the 
plaintiff was not restricted in his right, and could only 
be indemnified for his loss in other lands of equal 
value, as stipulated in the condition following the last 
covenant; and it was strongly urged that this re- 
stricted covenant should especially apply to the de- 
fendants who executed the deed as trustees. Justice 
Story, who delivered the opinion of the court, after 
having declared that the trustees must be held liable 
on the personal covenant, though executing the deed 
as trustees, says: “It is contended that the two cov- 
enants in the deed are so knit together that they are 
to be construed in connection, so that the clause as to 
an indemnity with other lands, in case of an eviction 
by a prior legal claim, is to be applied as a restriction 
to both covenants; and if so then the action cannot be 
sustained, for the declaration does not allege any evic- 
tion, or any demand or refusal to indemnify with 
other lands. It is not unreasonable "to suppose, that 
when the parties had provided a special indemnity for 
a prior claim, they might mean to apply the same in- 
demnity to all other cases enumerated in the tirst cov- 
enant. But something more than the mere reason- 
ableness of such a supposition must exist to authorize 
a court to adopt such a construction. The covenants 
stand distinct in the deeds, and there is no incongru- 
ity or repugnance in considering them as independent 
of each other. The first covenant being only agaiust 
the acts and incumbrances under the parties to the 
deed, which they could not but know, they might be 
willing to become responsible to secure its perform- 
ance by a pecuniary indemnity; the second including 
a warranty against the prior claims of strangers also, 
of whichthe parties might be ignorant, they might 
well stipulate for an indemnity only in lands of an 
equitable value. The case ought to be avery strong 
one which would authorize a court to create, by im- 
plication, a restrictiow which the order of the language 
does not necessarily import or justify. It ought to be 
one in which no judicial doubt could exist of the real 
intention of the parties to create such a restriction. 
It cannot be pronounced that such is the present case, 
and this objection to the declaration cannot be sus- | 
tained.” } 

Ihave quoted thus fully from the learned justice ; 
because it presents, in a clear and forcible manner, the : 
argument of all the courts upon the question as to | 
what effect should be given to a limitation or restric- 
independent covenant in a deed, upon 
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other independent covenants in the samedeed. The 
rule stated by the learned justice is sustained by all 
the cases above cited, and we see no reason for estab- 
lishing a different rule in this State. It is evident 
that a grantor might be entirely willing to enter into 
a covenant of general warranty to defend the title and 
the possession of his grantee against the claims of all 
persons, and stillas a matter of prudence, refuse to 
covenant against an apparent incumbrance on the 
land. The case at baris a case in point. The grantor 
had given a mortgage upon the premises. After giv- 
ing the same, she claims she had been defrauded by 
the mortgagee, and that a court of equity would,upon 
her application, declare the mortgage void. Her 
necessities however compel her to sell the lands before 
sbe has tested her right to have the mortgage avoided; 
and consequently in selling the land she might be 
willing to take the risk of warranting the title she con- 
veys to the veudee, but as the mortgage is of record, 
and an apparent incumbrance, she might not be 
willing to subject herself to an action for a breach of 
the covenant against incumbrances before she can have 
time to contest her rights with the mortgagee, either 
by a direct action, or as defense toan action to enforce 
‘ts collection out of the lands. 

We are very clear that the exception of the mort- 
gage in the covenant against incumbrances, standing 
alone, does not furnish sufficient evidence upon which 
to base a finding of fact that the grantee in the deed 
took the title subject to the mortgage so excepted; 
and that the learned Circuit judge erred in so finding, 
and in excluding the evidence offered by the appellant 
to sustain her answor. 

The case of Morrison v. Berry, 38 Iowa, 73, cited by 
the learned counsel for the respondent, is not in con. 
flict with the authorities above cited in this opinion, 
or with the ruling of thiscourt. In that case the ex- 
ception of the mortgage followed all the covenants, 
and it was therefore held that the exception was a 
limitation upon the precedent covenants. The cov- 
enants were “‘ that the grantor was seized of the prem- 
ises; that they were free and clear of all incumbran- 
ces; that he had good right tosell, and that he would 
warrant and defend the premises against the lawful 
claims of all persons whomsoever, except a mortgage 
for $800 to Charles H. Buryhill.”” This exception, fol- 
lowing all the covenants, may well be held to restrain 
and limit all the preceding covenants. The rule is 
however that when the limitation is in a precedent 
covenant, it does not limit or restrict the subsequent 
covenants, unless it clearly appears, from the whole 
deed, that such was the intention of the parties. We 
think there is no such clear intention to be found in 
the deed of Mrs. Hewitt and her husband. 

The judgment of the Circuit Court is reversed, and 
the case is remanded for a new trial. 





——__ >_____ 


TRADE-MARK — PICTURE OF MANUFACTURED 
ARTICLE. 
ENGLISH COURT OF APPEAL, AUG. 2, 1886. 


Re JAMES’ TRADE-MARK; JAMES V. PARRY.* 

The plaintiff was in the habit of making blacklead in the 
shape of a cylindrical stump with a rounded top which he 
called a dome. He registered three marks under the 
Trade-marks Registration Act 1875, one of which was a 
representation of the “‘dome.”’ The defendants, who 
were also blacklead manufacturers, had used a similar 
design of a dome of blacklead on their wrappers. 

Held, that the design of a dome, though merely a representa- 
tion of the article, was *‘ a distinctive device, mark, head- 


” #55 L. T. Rep. (N. 8.) 415. 











ing, label or ticket” within section 10 of the act, and was 
entitled to protection under the act. 

Held also, that the mark might be used as a trade-mark in 
connection with lead of any shape, but that the plaintiffs 
had no monopoly in the sale of lead in the shape of a 
dome. 


N action was brought by Messrs. Edward James & 
Son foran injunction to restrain the defendants 
who traded under the name of M. J. Parry & Co., from 
infringing the plaintiffs’ trade-mark by using the de- 
sign registered by the plaintiffs as a trade-mark. The 
defendants, by way of cross-motion, moved to rectify 
the register of trade-marks by the removal of the 
plaintiffs design therefrom. The action aud motion 
came on for hearing together. 

The plaintiffs, who were manufacturers of black- 
lead, some years ago designed a new shape of black- 
lead blocks, which were intended to be more conven- 
ient and preventive of waste, and were in form a cyl- 
inder rounded out at one end. The name of “‘dome” 
or “dome-shaped ’’ was applied to blacklead of the 
plaintiffs’ manufacture, and they protected themselves 
in the monopoly of the manufacture of blacklead of 
that shape for three years by registering their design 
in 1861, underthe Useful Designs Act (6 & 7 Vict., ch. 
65), which was then in force, but has since been re- 
pealed. 

In 1877 the plaintiffs registered a trade-mark which 
consisted simply of a representation in black of the 
shapein which their article was made up. 

The defendants made what they called “ cylinder’’ 
blacklead. It was made up in three shapes: One a 
short cylinder, flat at top and bottom; the other two 
shapes were a short and a longer cylinder, each round 
at the top like the plaintiffs’ article. 

The plaintiffs were in the habit of sending out their 
blacklead in boxes, with a trade label on the outside, 
which had in the middle of it a picture in black of 
one of their dome-shaped pieces of blacklead such as 
were contained in the box itself, with the words 
“ Trade-mark”’ on it. The defendants also sent out 
boxes of blacklead with a label similar in character, 
which had upon it a representation in black of three 
pieces of blacklead in the three several shapes made 
by them. 

Pearson, J., held that a pictorial representation of 
the actual article to which a mark is applied was not 
a proper trade-mark, and refused to grant the plain- 
tiffs an injunction, and made an order that the mark 
of the plaintiffs was to be removed from the register 
of trade-marks. 54 L. T. Rep. (N. 8.) 125; 31 Ch. Div. 
340. 


The plaintiffs appealed. 

Sir R. Webster, Q. C., and Cozens-Hardy, Q. C., and 
Carpmael, for appellants. 

The defendants did not appear. 

Corton, L. J. The only question which we have to 
decide is whether Pearson, J., was right in saying that 
a black dome could not be registered as a trade-mark 
under the Trade-marks Registration Act of 1875. The 
appellants cannot possibly claim any monopoly in the 
shape in which they sell their blacklead ; that in my 
opinion is purported to be given to them by the regis- 
tration, and they do not register a shape with the in- 
tention of claiming for themselves by that registra- 
tion the sole right of selling blacklead in that shape. 
What they claim is the right to use this dome as a 
trade-mark on their blacklead, in whatever shape 
they sellit. No doubt the plaintiffs have in some re- 
spects rather led people to suppose that they are using 
this trade-mark as protecting the shape in which 
they make and sell their lead, but that they cannot 
do. Supposing this is a trade-mark which they annex 
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to blacklead in whatever shape they sell it, in my 
opinion there is nothing to prevent that mark being 
registered under the act asa trade-mark. What the 
act required is ‘“‘a distinctive device, mark, heading, 
label or ticket,’’ and this isa mark. Is it distinctive? 
I think it is. It isa mark which the plaintiffs have 
from 1861 downward used as a mark annexed to their 
blacklead, and it would be a distinctive mark even 
though they sold their blacklead ina different shape, 
such as a cube, or without any dome at the top of it. 
I think that is what Pearson, J., did not sufficiently 
regard. He considered what the plaintiffs had done 
as an attempt to register a picture of the thing sold as 
agood trade-mark. Batitis not really that. This 
mark is claimed asa trade-mark, to be annexed either 
to the article sold, or to the boxes in which the article 
is sold. It is very true that the plaintiffs do sell their 
blacklead in the shape of adome; but on the bottom 
of each bit of blacklead which they sell they impress 
as their trade-mark the picture or impression of a 
dome. They have done what perhaps is unfortunate; 
they have put the words ‘registered shape’’ at the 
bottom of these blocks. That is wrong. It is not the 
shape which is registered, but it is the mark, as dis- 
tinctive of blacklead in whatever shape it is sold, 
which is registered. I think, that having regard to 
the words which I have read from the 10th section of 
the act, this mark can be registered as a trade-mark. 
In my opinion therefore the appeal must succeed. As 
regards the American cases which have been cited to 
us, of course one pays regard to the opinions ex- 
pressed by judges of distinction in the United States. 
but their decisions do not in any way bind us, and it 
may be that the act with which they were dealing was 
not like this act in any way. In my opinion, those 
cases are not really any autbority as regards the ques- 
tion we have to decide under this act of Parliament. 
The appellant has no exclusive right whatever to this 
shape. but in my opinion he is entitled to have his 
mark—both the letters and figure—registered as his 
trade-mark, and to affix that as his trade-mark to his 
blacklead, in whatever shape he sells it. 

Linptey, L. J. I am of the same opinion. One 
must be careful not to say any thing which will lead 
to confusion. I take it that a mark is something dis- 
tinct from the thing marked. The thing cannot be a 
mark of itself. But here we have got the thing, and 
we have gota mark upon the thing, and the question 
is whether that mark on the thing is or is nota dis- 
tinctive mark within the meaning of the Trade-marks 
Acts. Of course it is obvious to all lawyers that the 
plaintiffs in this case have no monopoly in blacklead 
of this shape. Anybody may make blacklead of this 
shape, provided he does not mark it as the plaintiffs 
mark theirs, and provided he does not wrap it up and 
represent it asthe plaintiffs’ blacklead. There is no 
monopoly in the shape, and I cannot help thinking 
that that has not been quite kept in mind. What the 
plaintiffs have registered is a brand or mark intended 
to represent adome. That that is a distinctive mark 
as a matter of fact is proved by the evidence, and that 
it can be a distinctive mark is obvious, I think, when 
you look at it. Ido not know what cannot bea dis- 
tinctive mark. You may say that certain things are 
not marks within the statute; but I cannot conceive 
why a mark such as the one we have here should not 
be a distinctive mark. Why should not the plaintiffs 
put it on their labels, and on the things which they 
make? Supposing they chose—as for aught I 
know they may choose—to sell blacklead of this de- 
scription in cubes or spheres, or in octagonal or other 
shapes, there is no reason why they should not mark 
the things made in those shapes’with the device of a 
dome, and if they do, I cannot see there is any thing 


contrary to the act in theirclaiming the benefit 
of that registered dome mark. It appears to me that 
for these reasons the decision of Pearson, J.,in this 
case isincapable of being supported. As regards the 
American decisions, I quite concur in the observa- 
tions made by Cottun, L. J. I cannot see why—ac- 
cording to English law, at all eveuts—a fish should not 
be a distinctive mark for fishing-lines, though I can 
understand that a picture of a fish may not be a dis- 
tiuctive mark of that particular fish. But why a pig 
should not be, according to English law, a distinctive 
mark for lard or something made out of a pig, I do 
not know. Supposing you tanned pigskin into leather, 
I do not know why a pig should not bea good trade- 
mark for tanned pig’s hide. I am not inclined to 
apply these cases to English acts of Parliament. Ido 
not know.any thing at all of the American acts, and I 
have not found the American definition, if there be 
one, of a trade-mark. 

Lopes, L. J. The question in this case is, whether 
this device or block, which I find at the bottom of 
this block of blacklead, is capable of appropriation 
and capable of being registered. To be properly the 
subject of registration, it must be a distinctive device 
or mark not in common use. I suppose it cannot be 
for one moment said that what I find at the bottom of 
this block is not a mark. I very much doubt whether 
it could be possibly said that it was not a device. 
Then is it a distinctive device or mark? The mean- 
ing of the word “distinctive” I understand to be 
this: That it must be a mark or device of such a kind 
that in case of infringement it shall be clear what it is 
that is being infringed, and that the mark is some- 
thing different from all other marks used in the same 
class of goods. I think the evidence in the case leads 
me to that conclusion. But then it is said this mark 
cannot be registered because it is a pictorial represen- 
tation of the think itself. The answer to that appears 
to me to be that if this block, instead of being in the 
shape of a dome, had been in the shape of a 
cube, this device or mark which I find at the 
bottom of it would be sufficient. That is not 
denied fora moment. I can only say thatI am at 
a loss to understand why, if it would be sufficient in 
the case which I have mentioned, it should be suffi- 
cient in the present case. Why is it the less a distinc- 
tive device or mark because it represents the thing 
upon which it appears? With regard to the American 
authorities I make only on observation. They appear 
to me to be of very little value, and to afford us very 
little assistance in deciding this case, unless we have 
also before us the act of Congress under which the 
questions arose. I think the decision of the learned 
judge below was wrong, and that this appeal must be 
allowed. 

Appeal allowed. 


——_—____—. 
NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL— FINDINGS — INCONSISTENCY — EXECUTORS 
AND ADMINISTRATORS—PRESENTATION OF CLAIMS— 
REFERENCE—COSTS AND DISBURSEMENTS—LAws N. Y. 
1880, CH. 245, § 3, SUBD. 8; OLD Cong, § 317.—(1) A find- 
ing ofareferee thata domestic servant was treated 
like a daughter by her employer in not inconsistent 
with his finding that the relation between them was 
one of master and servant. (2) The right of a claim- 
ant tohis disbursements upon the reference of his 
claim against a decedent’s estate, given by section 317 
of the old New York Code of Procedure, is preserved 
by Laws N. Y. 1880, ch. 245, § 3, subd. 8. From the 
judgment entered on the report of the referee, the 
General Term struck out the disbursements taxed 
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and allowed, upon the ground that section 317 of the 
old Code of Procedure, which provided for their taxa- 
tion, was repealed by the Repealing Act of 1880, and 
the right was not preserved with subdivision 8 of sec- 
tion 3 of that act. Upon the construction of that sav- 
ing clause there has been a difference of opinion in the 
Supreme Court. In Miller v. Miller, 32 Hun, 481, and 
Daggett v. Mead, 11 Abb. N. C. 116, the saving clause 
was held to prevent the destruction only of the right 
to sustain disbursements as were provided for in the 
Revised Statutes, and there being none such in a case 
like the present, there was nothing saved. To the 
contrary are Krill v. Brownell, 40 Hun, 72; Sutton v. 
Newton, 15 Abb. N. C. 452; Hall v. Edmunds, 67 How. 
Pr. 202; and Overhiser v. Morehouse, 16 Abb. N. C. 
208. We think these last-cited cases establish the 
true construction of the subdivision referred to, and 
that it was intended and did preserve the right to dis- 
bursements given by the former Code upon the refer- 
ence of a claim against decedent. Novy. 23, 1886. Lar- 
kins v. Maxon. Opinion per Curiam. 


FROM SURROGATE — EXCEPTIONS — NOT SPE- 
crric—Cope Crv. Proc. N. Y., § 2545.—An exception 
“toa surrogate’s decree, and each and every part 
thereof,” is a nullity, since it indicates no specific 
error; the purpose of section'2545, Code Civ. Proc. N. 
Y., being to assimilate the practice on appeals from 
surrogates to that regulating appeals from courts or 
referees. A judgment of the General Term of the 
New York Supreme Court, reversing a decree of a sur- 
rogate on an insufficient bill of expenses, will be re- 
versed. Nov. 23, 1886. Angevine v. Jackson. Opin- 
ion by Fineb, J. 


CRIMINAL LAW — HOMICIDE — MANSLAUGHTER — 
FUROR BREVIS—ACCEPTED JUROR — REQUEST TO DIS- 
CHARGE.—(1) Where the prisoner’s evidence shows, 
that after a conflict with the deceased, which left him 
paralyzed and unresisting, the prisoner “let go” of 
him, and went after and obtained his axe, neglecting 
to use a knife which lay at band on the ground, and 
ended his helpless opponent’s life therewith, such ac- 
tion cannot be held to be unpremeditated, and 
prompted by the frenzy engendered in the struggle, to 
reduce the crime to mauslaughter, but shows such pre- 
meditation and design to kill as will amount to mur- 
der. (2) A request to discharge a juror, made after he 
hus been accepted and sworn, but before evidence has 
been given, in a criminal case, is within the discretion 
of the trial judge, and the appellate court will not in- 
terfere in the absence of evidence of abuse of such dis- 
cretion. Oct. 26,1886. People v. Beckwith. Opinion 
by Finch, J. 

——— MOTION IN ARREST — IMMATERIAL DEFECTS 
IN INDICTMENT — JURY — OPINIONS FORMED FROM 
READING NEWSPAPERS — EVIDENCE — EXPERTS—DE- 
FECTIVE BUILDINGS — MORTAR AND BRICK IN IL- 
LUSTRATION—COMPETENT BY EVIDENCE OF ADVERSE 
PARTY—PHOTOGRAPH OF PREMISES—APPEAL—EXCEP- 
TIONS — REQUISITES — STIPULATION BY COUNSEL — 
“ GENERAL” FOR ‘‘ PARTICULAR.’’—(1) Imperfections 
in an indictment which in no way tend to prejudice 
the accused as to his substantial rights, cannot affect 
either the indictment or the judgment to the extent 
of supporting a motion in arrest. (2) Where a juror, 
on being challenged, testifies that he had read the 
newspaper reports about the occurrence on which the 
indictment is brought, but has formed no opinion as 
to the guilt or innocence of the prisoner; that his 
mind is free from any impression in regard thereto, 
or the charge contained in the indictment,but he is of 
the opinion, from what he has read, that such occur- 
rence is the result of culpable negligence on the part 
of some one, and that it will require evidence to re- 





move the impression; or where a juror testifies, that 
from reading the papers he has formed an opinion as 
to the guilt orinnocence of the defendant which it will 
require evidence to remove; but in both cases the juror 
swears that he can nevertheless go into the jury box and 
render an impartial decision upon the evidence, without 
being influenced by the opinion or impression derived 
from what he has read—there is no ground for a chal- 
lenge, and the court may in its discretion, allow such 
jurors to try the issue, as they are competent to do so 
within the letter of the new Code of Criminal Pro- 
cedure. (3) On the trial of an indictment for man- 
slaughter, resulting from the culpable negligence, acts 
and omissions of defendants “in the selection and use 
of materials for and in the construction of a certain 
building,’’ a piece of brick and mortar from the defec- 
tive building, produced by an expert in support and 
illustration of his testimony as to the defective qual- 
ity of the materials used, is properly admissible in 
evidence. (4) In the above case, on cross-examination 
of the inspector of buildings, defendant’s counsel pro- 
cured, to be read in evidence, certain reports made by 
his office as to the unsafe character of the buildings, 
and on redirect examination the district attorney off- 
ered in evidence certain other reports made subse- 
queutly by the same office. Before their admission, 
defendant’s counsel insisted upon his right to exam- 
ine the witness upon them, and did so. Held, that 
a new trial ought not to be granted on the ground of 
the improper admission of such reports, as that could 
in no respect tend to the defendant’s prejudice, and 
defendant had, by his own course of examination, de- 
stroyed the force of his objection. (5) In the above 
case, a photograph, taken during the trial, exhibiting 
the surface condition and state of the wall of the 
building, which it appeared was in the same condition 
as when last seen by the witness at the time of its fall, 
was rightly admitted in evidence as an aid to the jury 
in applying the evidence. (6) Where defendant, on 
appeal in a criminal case, alleges several instances of 
error in the instructions under which the evidence 
was given to the jury, but the record fails to show 
that any exception was in fact taken to the charge, an 
alleged stipulation by counsel “ that a general excep- 
tion should give the defendant the benefit of a particu- 
lar exception to any part of the charge ’’ will not avail. 
Nov. 23, 1886. People v. Buddensieck. Opinion by 
Danforth, J. 


EXECUTORS AND ADMINISTRATORS—PRESENTATION 
OF CLAIMS—COSTS—EXTRA ALLOWANCE — APPEAL— 
CONCLUSIONS OF TRIAL COURT.—(1) Where in an action 
against an executrix, an order granting costs and ad- 
ditional allowance is resisted on the ground that the 
claim was not presented to the executrix for payment» 
the fact that the claim, duly verified, was exhibited to 
the executrix’s authorized agent, in the manner re- 
quired by law (3 Rev. St. N. Y. (5th ed.], p. 175, §§ 39, 
40), justifies a finding that plaintiffs claim was prop- 
erly presented. (2) Though the New York Court of 
Appeals follows the conclusions of the court below, 
unless for some obvions and sufficient reason, it ap- 
pearing in this case that payment was pot unreason- 
ably resisted or refused, the order granting costs and 
an additional allowance will be refused. Nov. 23, 1886. 
Johnson v. Myers. Opinion by Finch, J. 





INSURANCE—ISSUING NEW POLICY—TERMS OF—PRO- 
VISION FOR FORFEITURE.—Where the policy of follow- 
ing breaches of conditions by forfeiture is indicated in 
an original life insurance policy, the fair construction 
of the agreement contained therein to give a new 
policy on the surrender of the original, subject to the 
annual payment of interest on outstanding notes, au- 
thorizes the insertion iu the new policy of the usual 
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provision of forfeiture on non-payment. It is claimed 
that the insertion in the new policy of the clause of 
forfeiture for non-payment of interest anuually on the 
outstanding premium notes given for premiums on the 
old policy was unauthorized by the terms of the origi- 
nal policy. We think this claim is not well founded. 
The company did not undertake to give a new policy 
free from all conditions. It was expressly provided that 
the new policy should be ‘‘ subject to any notes that 
may have been received on account of premiums.”’ 
The intention to impose upon the assured, in case a 
new policy should be issued, an obligation to pay the 
interest annually on premium notes outstanding, is 
clearly shown by the further provision in the original 
policy that the assured to whom a new policy should 
be issued was not to be subjected “ to any subsequent 
charge, except the interest annually on all premium 
notes remaining unpaid on this policy.”’ If the pre- 
miums had been paid in cash, no further payment 
would have been necessary. If paid in part in notes, 
ouly the annual interest thereon would be required to 
be paid, and the principal would remain a charge on 
the policy, to be settled on the final liquidation. It is 
true that the originai policy did not provide for the 
insertion in the new policy of a clause of forfeiture for 
non-payment of the interest. But it was made for- 
feitable on the non-payment ofthe premiums at the 
day, with a provision for a substituted contract, and 
it was also subject to forfeiture for breaches of other 
conditions. Causes of forfeiture were contemplated. 
The new contract was to be subject to the payment 
by the assured of annual interest on the outstanding 
notes, and the right of the company to insert a clause 
of forfeiture as a means of enforcing this obligation, 
and of protecting the company against the accumula- 
tion of unpaid interest, was, we think, implied. The 
successful prosecution of the business of life insurance 
requires prompt payment by policy-holders of their 
obligations. ‘“ It is on this basis that they are enabled 
to offer assurance at the favorable rates they do. For- 
feiture for non-payment is a necessary means of pro- 
tecting companies from embarrassment.’’ Bradley, J., 
New York Life Ins. Co. v. Statham, 93 U.S. 30. The 
policy of following breaches of conditions by forfeit- 
ure was indicated in the original policy, and the fair 
construction of the agreement to give a new policy, 
subject to the annual payment of interest on outstand- 
ing notes, authorized the insertion in the new policy 
of the usual provision of forfeiture on non-payment. 
Cowles v. Continental Life Ins. Co. (N. H. Sup. Ct.), 2 
East. Rep. 741; and Bruce v. Same (Vt. Sup. Ct.), 2 
Atl. Rep. 710, distinguished. Nov. 23, 1886. People v. 
Knickerbocker Life Insurance Co. Opinion by An- 
drews, J. 


MUNICIPAL CORPORATIONS—CITY OF NEw YorkK— 
ILLEGAL STREET ASSESSMENT-—RECOVERY BACK.—(1) It 
is a condition precedent to the right of the common 
council of the city of New York to make an assess- 
ment for the repaving of Broadway, that it should be 
petitioned for by the requisite number of property 
owners. In re Emigrants’ Saving Bank, 75 N. Y. 389; 
In re Weil, 83 id. 543; In re Manhattan Ry. Co., 102 id. 
302; S. C., 6N. E. Rep. 590. (2) The assessment hav- 
ing been imposed without jurisdiction, it was not es- 
sential that it should be first vacated in order to ena- 
ble the plaintiff to recover back the money paid 
thereon. <A void assessment, like a void judgment, is 
a nullity, and when its collection has been enforced, 
the money may be recovered back, although the as- 
sessment has not been formally vacated. Bruecher v. 
Village of Port Chester, 101 N. Y. 240; S. C.,4 N. E. 
Rep. 272. If however the vacation of the assessment 
was necessary, that relief may be had in this action, in 
connection withjrelief for the recovery of the money 





which the plaintiff's testator was illegally compelled 
to pay. Nov. 23, 1886. Jex v. Mayor, etc., of New 
York. Opinion by Andrews, J. 


OFFICE AND OFFICER—SA)LARIES—POLICE JUSTICES 
or NEw York ciry—Laws N. Y. 1860, cu. 508, § 26— 
1870, CH. 3883—ILLEGAL SALALY PAID VOLUNTARILY— 
GOOD FAITH.—(1) Section 16, chapter 508, Laws N. Y. 
1860, providing that ‘‘for the additional duties im- 
posed in this act the common council or board of su- 
pervisors in said city and county [of New York] may 
increase the compensation of any officer mentioned 
herein,”’ gives authority to make but one increase of 
such compensation, and the salaries of police justices 
therein mentioned having been once increased, a reso- 
lution of the common council for a second increase is 
unauthorized. (2) Chapter 883, Laws N. Y. 1870, p. 
888, authorizing the mayor and comptroller of the city 
of New York to increase the salaries of civil justices 
of that city to a sum not exceeding the salaries paid 
police justices of that city, does not ratify the resolu- 
tion of the common council of the city of December 
31, 1869, increasing the salaries of police justices to 
$10,000 per annum. (3) Chapter 383, Laws N. Y. 1870, 
p. 881, appropriating a gross sum for salaries of the 
city courts of the city of New York, based upon esti- 
mates stating the salariesof the police justices to be 
$10,000 per aunnm, does not ratify the resolution of 
the common council increasing such salaries to that 
sum. (4) Thesalaries of police justices of the city of 
New York were increased contrary to law, and a jus- 
tice who entered upon the duties of his office after 
such increase had been made, received payment at the 
increased rate, in good faith, without any mistake of 
fact, and believing that the increase had been lawfully 
made. Held, that the payments having been made to 
him voluntarily, they could not be recovered on the 
ground that the increase was illegal. Nov. 23, 1886. 
Cox v. Mayor, etc., of New York. Opinion by Earl, J. 





PARTNERSHIP—CLAIM FOR SERVICES RENDERED A 
PARTNER—WEIGHT AND SUFFICIENCY OF EVIDENCE— 
COMPETENCY—OPINION—DECLARATIONS OF DECEDENT 
—CHARACTER AND ABILITY.—(1l) In two separate ac- 
tions by a widow, as administratrix of the estate of 
her deceased husband, for services rendered to the de- 
fendant’s testator during his life, and to her after his 
death, when it appears that as to some matters plain- 
tiff’s intestate wasa partner of defendant’s testator, 
and that the plaintiff, more than any other person, 
knew of her husband’s business relations with the de- 
feudant’s testator, held, that the plaintiff's testimony 
as to the extent and value of the services rendered, 
corroborated by letters that passed between her hus- 
band and the defendant’s testator, and by other let- 
ters and other evidence of the value of the services, 
and by the defendant’s admission by a _ reques- 
to find that the plaintiff's intestate had rent 
dered some services, was sufficient to warrant the 
judgment in plaintiff's favor. (2) A question as to 
what proportion of an employee’s time was devoted 
to his employer’s business, asked a witness conversant 
with the facts, does not call for an opinion, but for a 
fact within his knowledge, and is admissible. (3) In 
an action by an administratrix for services rendered 


‘by her intestate, when both the fact of the services 


having been rendered, and their value, are in issue, a 
question asked a witness as to whether he had ever 
been with the intestate when professedly engaged in 
the alleged employer’s business, is not objectionable 
as calling for intestate’s declarations in his own favor; 
the question being asked with a view to showing his 
acquaintance with the intestate’s occupation, and then 
to prove, by his further testimony, the value of the 
services rendered. (4) In an action for services ren- 
dered in couducting varied business affairs, requiring 
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the best busivess ability, it is proper to show the char- 
acter and ability of the person rendering the services, 
as evidence of their value. Nov. 23, 1886. Johnson v. 
Myers. Opinion by Finch, J. Ruger, C. J., Rapallo 
aud Andrews, JJ., dissenting. 


PLEDGE — COLLATERAL SECURITY — CORPORATION 
STOCK—COLLECTING DIVIDENDS—TRANSFER — NOTICE 
—PRESUMPTIONS.— A testator was the owner in his 
life-time of six shares of stock in the Utica cotton 
mills, and on the 15th of May, 1861, he transferred 
them to B. as collateral security for a loan of $500 
theretofore made to him, and which at that time, 
with the interest, was due and unpaid. For a time 
testator collected the dividends and applied them to 
his own use. Afterward B. assigned the stock to A.’s 
executor, and on the 3d of February, 1864, it was 
transferred to the executor on the books of the cotton 
mills company, and a new certificate issued to him as 
assignee. The executor collected the dividends until 
February 1, 1865, and after that, until August, 1866, 
they were collected by G., a trustee under the testa- 
tor’s will, and paid over by B.’s direction to the 
widow and daughter of the testator. On the 7th of 
July, 1866, the executor, for value received, trans- 
ferred the stock to B., who thereafter, until his death 
in March, 1882, held, claimed, and treated the stock 
as his own, and received the dividends thereon. The 
fact of this transfer and claim of ownership were 
known to all the parties interested, and especially to 
the executor and trustee, who were actors in the 
transaction. Iu a suit brought by the widow and some 
of the children of testator, after the death of B., 
against his administrator, to compel the transfer of 
the stock to them, or to the executor or trustee, held, 
(1) that upon the facts, there is no equity in the claim 
of the plaintiffs; (2) that there is a presumption in 
favor of B.’s title arising from lapse of time. Nov. 23, 
1886. Lockwood v. Brantly. Opinion by Danforth, J. 


SPECIFIC PERFORMANCE—EXECUTOR’S CONTRACT FOR 
SALE—POWERS—TENDER—MESNE PROFITS—INTEREST 
—DOW ER—MORTGAGE.—(1) Where executors, empow- 
ered by the will to sell real estate, execute a valid ex- 
ecutory contract for a sale, such contract is an execu- 
tion of the power, and confers upon the purchaser an 
equitable title to the land sold, and the court will 
compel the executors to perfect the title by a convey- 
ance when the contract is fair, and no laches is shown 
by the purchaser. (2) Where a purchaser has entered 
intoa valid contract for the purchase of land, with 
executors empowered to sell by the will, and on the 
date named for completing, has tendered the balance 
of the purchase price, and a proper executor’s deed 
for execution, and on execution being refused, has de- 
posited the money and deed ina bank, with notice to 
the executors, payable to their order on their execut- 
ing the deed, he is entitled to specific performance of 
the contract, and is not liable for interest on the pur- 
chase-money. (3) Undera will directing the executors 
to make an early sale of the testator’s real estate, con- 
sisting of a farm, but providing that until sale the 
widow should retain possession of the house, together 
witha portion of the farm, the widow, who was an ex- 
ecutrix, and her co-executors,in 188l,executed a valid 
contract for sale of the land to plaintiff. At the time 
the land was subject to a mortgage and the widow’s 
right of dower. Nomention of these incumbrances 
was made in the contract, but the consideration was 
for full value. The widow refused to complete, and 
remained in substantial occupancy of the farm till 
this action was brought by the purchaser for specific 
performance, the estate receiving nothing therefrom. 
In such action, held, that the purchaser was entitled 
to specific performance, and to judgment against the 





executors for the rental value of the land since the 
date named in the contract for completion, less the 
rental value, to which the widow was entitled by vir- 
tue of her dower right; that the widow should release 
her dower in the land, and receive therefor, out of 
the purcbase-money, the value of her dower right, to 
be ascertained as of the date for completion named in 
the contract, and should pay thereout to the purchaser 
the rental value to which she had been entitled by vir- 
tue of her dower right since the last date, and the 
mortgage should be paid off out of the purchase- 
money. Nov. 23, 1886. Bostwick v. Beach. Opinion 
by Rapallo, J. 


—_————_>_____—_. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

BANKRUPTCY—DISCHA RGE—FIDUCIARY CHARACTER 
—Rev. Stat. U. S., § 5117—EFFECT OF DISCHARGE— 
REGULARITY OF—APPLICATION FOR—PRESUMPTIONS 
—Rev. Srar. U. S., §§ 5108, 5119—suURISDICTION IN 
BANKRUPTCcY.—(l1) A judgment against a broker for 
failure to return certain bonds according to contract, 
under which they were deposited with him for his use, 
he to collect the coupons for the owner free of charge, 
and to pay him two per cent on their par value, is not, 
where the broker was responsible at the time of the 
deposit, a debt created by fraud, embezzlement, or 
while the broker was acting in a fiduciary capacity, so 
as to exempt it, under Rev. Stat. U. S., § 5117, from 
the operation of the broker’s subsequent discharge in 
bankruptcy. (2) Under Rev. Stat U. S., § 5119, the 
certificate of discharge in bankruptcy is conclusive 
evidence in favorof the bankrupt, ‘‘of the fact and 
regularity of such discharge,’’ und it will be presumed 
that the application therefor was made within the 
time required by section 5108, or if not, that any de- 
lay there may have been wae satisfactorily explained 
befcre the discharge was granted. (3) An appeal to the 
United States Supreme Court from an order of the 
Court of Appeals of New York, on motion and affida- 
vits, perpetually enjoining the collection of a judg- 
ment on the ground that the debtor had been dis- 
charged in bankruptcy, raises a Federal question, when 
the counter-affidavits set up the fact that the debt evi- 
denced by the judgment was exempt from the opera- 
tion of the discharge, under Rev. Stat. U. 8.,§ 5117, 
because of its fraudulent and fiduciary character. 
Nov. 15, 1886. Palmerv. Hussey. Opinion by Waite, 
C. J. 


TRESPASS—TO TRY TITLE— INTERVENORS— JOINT 
JUDGMENT—WHO SHALL JOIN IN—ALIENS—INHERIT- 
ING LANDS—DEFEASIBLE AND INDEFEASIBLE TITLES— 
FOREIGN LAW—TEXAS ACTS OF MARCH 18, 1848, AND 
FEBRUARY 13, 1854—DEED—SUBSCRIBING WITNESSES— 
ERASURE IN NAME—MARRIAGE—COMMUNITY PROP- 
ERTY—PRESUMPTION—AGENCY—POWER OF ATTORNEY 
—REVOCATION BY DEATH—CONSTRUCTION—TO RE- 
COVER INTEREST OF HEIRS—ESTOPPEL—DEED—WAR- 
RANTY—AFTER-ACQUIRED TITLE.—(1) If in trespass to 
try title to real estate, third persons intervene, setting 
upaclaim of title derived through the plaintiffs, a 
judgment in favor of plaintiffs, and against interven- 
ors and defendants, although joint in form, is not so 
in substance, and the intervenors and defendants 
therefore need not join in a writ of error. (2) Section 9 
of Texas act of March 18, 1848 (Paschal Dig., art. 44), 
allowing alien heirs nine years in which to naturalize, 
or to sell land inherited by them, before they shall for- 
feit it, is not repealed by the act of February 13, 1854, 
providing that aliens shall enjoy in Texas the same 
rights as are accorded to Americans in their country, 
under the laws and treaties thereof, the latter ex- 
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pressly repealing the former only so far as inconsist- 
eut therewith. Under the former act alien heirs, by 
the law of whose country aliens cannot inherit real 
estate, obtain a defeasible title to lands in Texas good 
for nine years at least,and which will ripen into an inde- 
feasible title, if before the expiration of the nine years 
the law of their country is so changed as to enable 
aliens to inherit. (3) A deed executed abroad is prop- 
erly proved by testimony that the grantor and sub- 
scribing witnesses reside abroad, and that the testify- 
ing witness is acquainted with the handwriting of one 
of the subscribing witnesses, and believes that appear- 
ing on the deed to be genuine. Erasures changing the 
name of the grantor from Elizabeth to Eliza are s:ffi- 
ciently explained by showing the identity of the two. 
(4) Although by Texas law property purchased during 
marriage is prima facie community property, whether 
the conveyance be to the husband or wife, yet the pre- 
sumption may be rebutted, in case of a conveyance to 
the wife, by proof that the consideration was nomi- 
nal, and that the conveyance was intended as a gift to 
the wife. (5) A power of attorney given by three per- 
sons is by the death of two of them revoked at least as 
to the two. (6) A power of attorney to recover the in- 
terest of heirs in an estate, and for that purpose to do 
all acts that may be necessary, including the execu- 
tion of conveyances, does not empower the agent to 
give away lands inherited by the donors of the power. 
(7) A warranty deed of the grantor’s “ right, title and 
interest in and to” certain described premises will not 
convey an after-acquired title, if the deed recites the 
title then possessed by the grantor, or contains no re- 
cital as to the character of his title. Nov. 29, 1886. 
Hanrick vy. Patrick; Branch v. Same. Opinion by 
Matthews, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONTRACT -— VOIDABLE —— VOLUNTARY — INTOXICA- 
TION.—A contract made by a person so destitute of 
reason as not to know the consequences of his con- 
tract, though his incompetency be produced by in- 
toxication, is voidable, and may be avoided by him- 
self, though the intoxication was voluntary, and not 
procured be the circumvention of the other party. If 
he was without reason and understanding, the pay- 
ment of the money ought not to be treated as volun- 
tary, nor his signature as creating a new obligation. 
The conditions of sale may have been read in his hear- 
ing at the auction, and be may have understood them 
when he bid; but he paid no money until the time of 
signing the alleged contract, and if he was then bereft 
of reason, he may avoid the apparent obligation made 
while in that condition. It is not a question whether 
what he did was the carrying out of a fair and reason- 
able oral contract, or whether the property was worth 
the sum bid; it is a question of his capacity to make 
a contract at the time he signed the conditions and 
paid the money. The subject of the contract was not 
necessary for himself or family. He took nothing 
into his possession, and therefore had nothing to re- 
store in the act of rescission; and he brought suit so 
promptly that at the trial the question of delay in re- 
scinding was not raised. The rule formerly was that 
intoxication was no excuse, and created no privilege 
or plea in avoidance of a contract; but it is now set- 
tled, according to the dictate of good sense and com- 
mon justice, that a contract made by a per- 
son so destitute of reason as not to know the 
consequences of his contract, though his incom- 
petency be produced by intoxication, is voidable, 
and may be avoided by himself, though the in- 





toxication was voluntary, and not procured by the 
circumvention of the other party. 2 Kent Comm. 451. 
A drunkard, when in a complete state of intoxication, 
so as not to know what he is doing, has no capacity to 
contract in general; but his contract is voidable only, 
and not void, and may therefore be ratified by him 
when he becomes sober. Benj. Sales, par. 33. The 
learned judge of the Common Pleas instructed the 
jury that the plaintiff could recover only on the 
ground that the contract did not bind because he was 
intoxicated to a degree that he did not know what he 
was doing at the time he affixed his seal and gave the 
money; that if he was in such a state of drunkenness 
as not to know what he was doing, he cannot be com- 
pelled to perform the contract; and that if at the time 
of signing the contract he was able to comprehend the 
nature and effect thereof, the alleged intoxication is 
no defense. All that accords with principles so well 
settled as to be found in approved text-books. They 
apply toa case like this; not where an intoxicated 
man gave his negotiable paper which had passed to an 
innocent holder for value, as was the case in State 
Bank v. McCoy, 69 Penn. St. 204. Penn. Sup. Ct., 
Oct. 4, 1886. Bush v. Breinig. Opinion by Trun- 
key, J. 


CRIMINAL LAW—EMBEZZLEMENT—TAXES DEPOSITED 
IN BANK.—Where money for taxes has been deposited 
in a bank, for years, under an arrangement with a city 
treasurer, to be refunded tothe city or its treasurer 
when called for, in the funds of the bank, the money 
so deposited is a loan tothe bank, and when the 
banker has paid out the same to other depositors, in 
the usual course of business, without any fraudulent 
intent, he is not guilty of embezzlement. The case is 
one of a failing debtor borrowing money of one to pay 
a loan to another, with the reasonable hope of being 
speedily able to meet all his obligations. This is not 
the case where one, in violation of the law, or of his 
duty to his employer, uses money not his own, and 
which he borrows. He has no right to use it in specu- 
lation for his own profit, or in pandering to his ap- 
petites, or love of luxury, with the hope of being able 
to replace it before its use is discovered, and conceal- 
ing the taking of it by false entries, or otherwise. It 
is acase where a banker, known to be doing business, 
in part at least, upon the profits arising from the use 
of the deposits in his bank, is unable to meet his obli- 
gations, and fails. The depositor in such a case isa 
creditor of the bank, and there is nothing about his 
relation with the bank that can make its failure an 
embezzlement of the funds he has voluntarily placed 
there in the usual course of business, without any 
special agreement that his money shall be kept separ- 
ate from the other funds, and not used as are all gen- 
eral deposits. Deposited without such agreement, he 
parts with his title, and loans his money to the bank. 
The bank therefore cannot embezzle his money, be- 
cause he has none in its hands. The bank owes him a 
certain amount, to be paid when called for. A mere 
failure to pay a loan can never be an embezzlement. 
Mich. Sup. Ct., Nov. 4, 1886. People v. Wadsworth. 
Opinion by Morse, J. 


INSURANCE—WIND AND LIGHTNING—EVIDENCE.—In 
an action to recover under a policy insuring animals 
against lightning and high wind, evidence that on the 
morning after a storm of wind and lightning a colt in- 
sured appeared dumpish, and as if shocked by light- 
ning, and was somewhat cut asif by the wire fence 
near which it was, and that a mare insured was badly 
cut by the wire,and that there was a mark in the 
ground near the animals as though produced by the 
descent of lightning, is insufficient to support a ver- 
dict in favor of the plaintiff, especially in the absence 
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of any evidence as to the character of the storm. Iowa 
Sup. Ct., Oct. 28, 1886. Wilson v. Hawkeye dns. Co. 
Opinion by Beck, J. 


LIEN—REPAIRS ON SLEIGH—ASSIGNEE.OF INSOLVENT 
PARTNERSHIP.—An insolvency assignee of a partner- 
ship has no possessory lien on a physiciau’s sleigh for 
repairs made upon it by the firm, and paid for inthe 
execution of an agreement between the firm and the 
physician that his services, to be rendered for one of 
the partners, should be applied in payment of the re- 
pairs to be made by them. The defendant. as-assig- 
nee of the firm, claims a lien enforceable without 
legal process, for repairs made by the firm on the 
plaintiff's sleigh. The defendant admits that the firm 
had no lien because the agreement provided means of 
payment inconsisent with such security (Stillings v. 
Gibson, 63 N. H. 1, 2), and that their creditors had no 
lien. The plaintiff had paid for the repairs by render- 
ing services according to his contract with the firm, 
and they had no cause of action against him, and no 
lien. Their creditors had not a bailee’s common-law 
lien enforceable on the plaintiff's sleigh without legal 
process. And whatever rights of action and attach- 
ment may be vested in the assignee as the representa- 
tive and trustee of the firm and the creditors (Whit- 
ney v. Dean, 5 N. H. 249; Badger v. Story, 16 id. 168, 
177; Holton v. Holton, 40 id. 77; Lovett v. Brown, id. 
511; Kidderv. Page, 48 id. 380, 384; Caldwell v. Scott, 
54 id. 414, 418; Parker v. Bowles, 57 id. 491; Chase v. 
Bean, 58 id. 183; Farwell v. Metcalf, 63 id. 276; Free- 
land v. Freeland, 102 Mass. 475; Farley v. Lovell, 103 
id. 387; Locke v. Lewis, 124 id. 1; Catzhausen v. Judd, 
43 Wis. 213) he did not, by the assignment, acquire 
against the plaintiff a possessory lien that did not ex- 
ist before the assignment. By painting the sleigh, the 
defendants acquired no cause of action against the 
plaintiff. There was no privity of contract between 
them, and no debt to be secured by a bailee’s lien. 
N. H. Sup. Ct., July 29, 1886. Morrill v. Merrill. Opin- 
ion by Doe, C. J. 


MARRIAGE—DUREsS.—The bill is filed to annul the 
marriage between the parties upon the ground of 
fraud and duress. The complainant admits that he 
had illicit intercourse with the defendant before the 
marriage. She subsequently alleged that she was 
pregnant by him. He declined to marry her, but 
made provisions for her, by an agreement, up to and 
during her contemplated confinement. He fulfilled 
the agreement. Afterward she made a complaint 
against him before a justice of the peace that he had 
furnished her with medicine to produce abortion. He 
was arrested upon the charge. Being unable to pro- 
cure bail, he went to the defendant’s house, and 
asked her to withdraw the charge. She did notcon- 
sent todo so, but went with him, and the officer, in 
whose custody he was, to the office of the justice. 
After they arrived there the officer said to the magis- 
trate that she wished to withdraw the charge, to which 
the justice replied it could not be done, and informed 
the accused that he must marry the woman, give 
$1,000 bail, or go to jail. The accused being unable to 
get bail, offered to marry the woman. He asked her 
if she was willing to marry him, and she answered, 
“just as you like.” After she had thus given her con- 
sent they were then and there married accordingly. 
The evidence is contradictory as to whether they lived 
together after the marriage. It is proved that the ac- 
cused gave the medicines to the woman, and it is ad- 
mitted that one of them, at least, was suck as is given 
to produce miscarriage. It was undoubtedly fur- 
nished to her for that purpose. The complainant in- 
sists that the circumstances establish the fact that the 
marriage was the result of unlawful duress by means 
of criminal proceedings, Where a man who has been 





guilty of illicit intercourse with a woman marries her 
under the constraint of proceedings against him in 
bastardy, lawfully instituted, in respect of the actual 
or apprehended result of such unlawful commerce, or 
where he marries her under the constraint of arrest in 
a suit for damages for seducing her, such constraint 
does not of itself constitute a valid ground for annul- 
ling the marriage. Sickles v. Carson, 26 N. J. Eq. 440; 
Seyer v. Seyer, 37 id. 210; Jackson v. Winne, 7 Wend. 
47; Scott v. Shufeldt,5 Paige, 43. Where a man who 
has been guilty of illicit intercourse with a woman, 
and supposing her to be pregnant as the result thereof, 
furnishes her with the means of producing abortion 
for the purpose of preventing the apprehended birth of 
the offspring, and criminal proceedings are lawfully 
instituted against him with a view to punishing him 
for the latter offense, and being under arrest thereon, 
he chooses, as a means of release, to marry the woman, 
the constraint under which he enters into the mar- 
riage constitutes no ground, either in law or morals, 
for annulling it. Inthis case itis not denied, that if 
the arrest had been in lawful proceedings in bastardy, 
the constraint would not have constituted unlawful 
duress; but it is urged that the. fact that it was under 
criminal proceedings makes an essential difference. I 
cannot see the distinction. The charge was not a false 
one. It wastrue. The accused had, by his conduct 
toward the woman, rendered himself liable to the 
penalties of the criminal law. To obtain his release, 
and immunity for his criminal conduct, he deliber- 
ately chose to marry her. There is noevidence of any 
conspiracy, nor of any fraud. If aman who has com- 
mitted a rape should, after his arrest for the crime, 
seek to escape the consequences of his offense by mar- 
rying the victim of his violence, he could not ina 
court of conscience obtain adecree nullifying the mar- 
riage on the ground that he was under duress when 
he entered into it, and that but for the duress he 
would not have been willing to marry the woman. 
This case does not differ from that in principle. The 
dictates of justice, no less than the policy of the law, 
forbid that a man should in any such case be permit- 
ted to annul his marriage on the ground of the duress 
of his imprisonment for his crime. N. J. Sup. Ct., Oct. 
30, 1886. Frost v. Frost. Opinion by Runyon, Ch. 


MUNICIPAL CORPORATION—REPORTING GRADE OF 
STREET TO LOT-OWNER—MISTAKE.—A city is not lia- 
ble for the negligence or want of skill of a city engi- 
neer who incorrectly reports to a lot-owner the grade 
of the street in front of the owner’s lot, although by or- 
dinance of the city it is made the duty of the engineer 
to make such reports to the lot-owner. The benefit of 
the performance of such duty accrues only to the lot- 
owner, and not to the city in its corporate capacity. 
Iowa Sup. Ct., Oct. 14, 1886. Waller v. City of Du- 
buque. Opinion by Adams, C. J. 


PRINCIPAL AND AGENT — LIABILITY OF RAILWAY 
COMPANY FOR SERVICES TO INJURED EMPLOYEE— 
CONTRACT—LIABILITY OF PRINCIPAL TO THIRD PER- 
SON FOR AGENT’S CONTRACT—RAILROAD COMPANY.— 
(1) Where an employee ofa railway company was in- 
jured by an accident for which the company was re- 
sponsible, it will not be liable for services and meals 
furnished nurses and others in attendance by the 
physician’s orders, unless he was expressly authorized 
to make a contract forthem. (2) A person cannot re- 
cover from a railroad company for ties furnished it, 
unless the contract was made with an authorized 
agent of the company. Iowa Sup. Ct., Oct. 21, 1886. 
Bushnell v. Chicago & N. W. Ry. Co. Opinion by See- 
vers, J. 


RAILROAD COMPANY—NEGLIGENCE — OBSTRUCTING 
CROSSING—INFANT.—A_ railwayjcompany, for the pur- 
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pose of breaking up a freight train, halted it for about 
ten minutes upon a street crossing in a populous part 
of the city of Philadelphia; that portion of the train 
obstructing the crossing was a car loaded with lum- 
ber and a box car, the two attached by a coupling pole, 
which pole stood immediately over the crossing; there 
were no gates to prevent the public from going on to 
the crossing in time of danger, nor was there a watch- 
man stationed at the point; numbers of adults from 
time to time passed on to the crossing whilst it wasso 
obstructed, and clambering over the coupling pole 
crossing the railroad safely. C.,a boy between six 
and seven years of age, entered upon the crossing to 
pass over; being unable to climb over the coupling 
pole, he placed his arm upon it and was about crawl- 
ing under it, when the train, without warning 
or signal, was started, and C. was thrown down, the 
wheels of the lumber-car passing over his hands, sev- 
ering one entirely and crushing off the fingers of the 
other. In an action brought by him to recover dam- 
ages for the injury the defendant asked the trial judge 
to affirm the following point: ‘‘It being conceded 
that the child crossed between the cars, taking hold 
of the coupling just as the train started, there was no 
duty of the defendant to it, and the verdict should be 
for the defendant.’’ This the judge refused to do. 
Held, not error. Whether or not an attempt on the 
part of an adult person to cross over or undera train 
obstructing the crossing of a public street, in case of 
injury, is negligence per se, or merely evidence of neg- 
ligence, we are not called upon to decide. Weare 
now considering the duties and responsibilities of the 
railroad company with reference to a case where con- 
tributory negligence cannot be asserted. The plain- 
tiff was at the time of the injury a child of tender 
years without the experience and discretion which 
would enable him to understand the dangerous char- 
acter of the act which resulted in his injury. A child’s 
capacity is the measure of his responsibility; if he has 
not the ability to foresee and avoid danger, negligence 
will not be imputed to him. Phila. Pass. R. Co. v. 
Hazzard, 25 P. F.S. 367; Penn. R. Co. v. Kelly, 7 
Casey, 372. He was not a mere trespasser; he had a 
right to pass along the highway; he was in the exer- 
cise of that right; being a mere child, he was not neg- 
ligent; hence the whole question turns upon the neg- 
ligence of the company; if there was evidence on that 
point, the cause was properly submitted. Judgment 
affirmed. Penn. Sup. Ct., April 19, 1886. Philadel- 
phia, Wilmington and Baltimore R. Co. v. Layer. 
Opinion by Clark, J. 


SALE—TITLE TO REMAIN IN VENDOR—REPLEVIN.— A. 
received from B. a hack, harnesses, blankets and whip 
and a horse, under a written agreement in the form of 
a lease, by which they were to remain the property of 
B. until a certain agreed price was paid for them. The 
price was never paid. While this agreement was pend- 
ing, B., at the request of A., sold the property to the 
plaintiff, in whose barn it had been kept by A. B. 
gave plaintiff a bill of sale, acknowledging the receipt 
of price. Plaintiff at the same time agreed to sell it to 
A., the title to remain in plaintiff till the price was 
paid, but A. to pay $5 a week, to be taken as rent for 
its use, until it was paidfor. Under this arrangement 
A. gave his note to plaintiff for the purchase-price. 
The property after this was kept in plaintiff's barn as 
before. The note had not been paid when the defend- 
ants attached the property. Inan action to replevin, 
held, that the sale was conditional, title remaining in 
the vendor, and that he was entitled to recover. July 
9, 1886. Cooley v. Gillan. Opinion by Granger, J. 


TAXATION—GEN. STAT. 154, §12--cHURCH PURPOSES 
—LOT ON CAMP-MEETING GROUND—TAXABLE TO LES- 





SEE.—(]) A camp-meeting association erected upon 
grounds owned by them a building known as the 
“ pavilion or tabernacle,’’ which was used on Sundays 
solely for religious worship and on week days when 
required, but otherwise it was open to public amuse- 
ment and for pecuniary profit. Held, that it was not 
exempt as a building or portion of building exclu- 
sively occupied as achurch. (2) Cottages erected on 
the grounds of the association by lessees of the lots 
were leased to the lessees, their “heirs and assigns 
forever,” but forfeiture upon the breach of certain 
conditions. Held, that the title of the lessees was a 
base or determinable fee, and that the lots and the 
buildings upon them were to be taxed as their prop- 
erty, and not as that of the association. Conn. Sup. 
Ct., July 27, 1886. Conn. Spiritualist Camp-Meeting 
Association v. Town of East Lyme. Opinion by Par- 


dee, J. 
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CORRESPONDENCE. 


APPEALS FROM DEMURRERS. 
Editor of the Albany Law Journal: 

There has been a learned discussion in your columns 
as to what is the proper practice, under the present 
obscure provisions of the Code of Civil Procedure, in 
appealing from a decision ondemurrer. Would it not 
be better pro bono pubdico to spend our time in ascer- 
taining what would be the clearest, cheapest, and most 
expeditious practice, and in laying the results of our 
inquiry before the judiciary committees of the coming 
Legislature ? 

Why should not the appeal be taken directly from 
the order entered on the decision? Why should there 
be an interlocutory judgment between the order and 
the final judgment? It is but a superfluity. An ap- 
peal from the order would present every question 
clearly to the appellate court, and it would have pre- 
ference which would insure early bearing, probably 
there is not often more work for the appellate court 
to do in hearingan appeal from a demurrer, than in 
hearing one from an injunction or receivership, and 
there is no reason for applying a different rule. All 
interlocutory questions in a case should be quickly 
disposed of, that the main issue be not delayed. A 
demurrer is a most useful invention. It is much bet- 
ter thus to dispose of the case or cut down the issues 
when possible, and save expense of atrial with coun- 
sel’s, referee’s or jury’s, witnesses’, and stenograph- 
er’sexpenses. It seems to me unfortunate that dee 
murrers are so much discouraged. The cause of dis- 
couragement is not in the demurrer itself, but in the 
present system of procedure upon it. There is no 
sensible reason why in New York city a bad demurrer 
served thirteen days before the first Monday in June, 
and not so absolutely frivolous as to require no argu- 
ment, should delay the trial until November at the 
earliest. I would respectfully propose: (1) That a 
demurrer be brought upasa motion on eight days’ 
notice, for any day in the term (like the practice in 
the New York City Court); (2) that an appeal from 
the Gecision be an appeal from an order, with prefer- 
ence as such; (3) that the General Terms hold frequent 
short sessions, at least once a month, to hear appeals 
from interlocutory orders, thus avoiding the common 
dilemma between along stay of proceeding, and a re- 
fusal of any stay, in a situation really calling for an 
appeal, a short stay, anda quick decision. The Eng- 
lish counterpart to our General Term is always in 
session during the calendar year, Saturday included. 
See article by Lord Justice Bowen in Law Quarterly 
Review for January, 1886. w 


New York, Dec. 22, 1886. 
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NEW BOOKS AND NEW EDITIONS. 


MORRILL ON COMPETENCY AND PRIVILEGES OF 
WITNESSES. 

This book, of 150 pages, written by William W. Mor- 
rill, and published by 8S. S. Peloubet of New York, is 
confined to the rules of the New York Codes. The 
changes from first to last in section 829 of the present 
Code of Civil Procedure and the corresponding sec- 
tion of the vld Code have alone given rise to a large 
amount of construction, and this, with the decisions 
on other sections in this and the Criminal Codes, jus- 
tifies this well-considered treatise. It is one of the 
most thorough, systematic, and exact pieces of analy- 
sis and explanation that has ever come under our no- 
tice. The writer should essay a larger work, for he 
has the equipment of a first-rate law writer. 


NOTES. 


A dozen Chinamen the other day at the Thames Po- 
lice Court swore, a dozen saucers had to be cracked, 
for a Chinaman’s oath must be made on a cracked sau- 
cer. If many more Chinamen are going to swear at 
the Thames Police Court the officials will be wise to 
lay in a supply of bottles of Diamond Cement, a dozen 
cracked saucers a day is too expensive!—Gibson’s Law 
Notes. Witnesses in our courts do not break any 
thing but the ninth commandment. 

Judge McCallum’s (of Iowa) first case was before a 
justice who was extremely harsh with criminals. The 
weakness of the old Puritan was his veneration for 
veterans of the war. The Philadelphia News tells this 
anecdote of the judge: McCallum had fought four 
years. Hisclient wasathief. ‘The only thing I can 
do for you,”’ said McCallum, after having gained the 
man's confidence, ‘‘is to implore the mercy of the 
court. When you go on the stand tell the whole 
truth.’’ The man had stolen a cow, killed it, sold the 
hide, and taken the carcass home to his family, which 
was really suffering for the necessaries of life. ‘Now, 
your honor,”’ said McCallum, “the defense has no wit- 
nesses. My client isguilty. He hashid nothing from 
this court.’”’ Then turning to the prisoner as if the 
fact had nearly eseaped him, McCallum said: ‘ By 
the way, you were a soldier in the late war, were you 
not?” ‘Yes, sir.” ‘‘ Weren’t you at Gettysburg?” 
‘Yes, sir.” *“*Sowas I. And you were in other his- 
toric battles, fighting for your country, while your 
wife and family suffered from want at home?” ‘Yes, 
sir.” The prosecution at this point saw the way the 
case was drifting, and attempted tw ridicule the “ old 
soldier ’’ defense, as the prosecuting attorney named 
it. The effect on the old justice was to arouse all bis 
loyalty and indignation. ‘ Enough of this,’’ said he, 
bringing his hand down on the desk in front of him 
witha thundering thud. “No soldier, no man who 
has shed his best blood for his country, not even if he 
be a criminal, can be reviled in my presence. The 
prisoner is discharged. And, sir, when you are suffer- 
ing for the necessaries of life again come to me.”” The 
joke was too good to keep. McCallum told the jus- 
tice one day that the old soldier was an ex-Confeder- 
ate, but never again did McCallum practice in that 
court. 

The late Judge Samuel Hand, notwithstanding his 
great industry and activity of mind, was the laziest 
man physically, or at least the most averse to the tak- 
ing of even ordinary exercise, that we have ever 
known; and it is quite possible that his death in the 
full pride and vigor of his usefulness was at least has- 
tened by the masterly inactivity of his body. His 
brother-in-law, Hon. Matthew Hale, who is passion- 
ately fond of physical exercise, and rides his steed 
like an Arab, once, after a very loug and convincing 








argument, prevailed with the judge to purchase a val- 
uable horse. The anima) was a superb one, and Mr. 
Hale succeeded in getting the judge to mount and 
take a daily canter with him for several successive 
months, the judge intimating that he enjoyed the 
sport vastly, and felt better for the exercise. One 
morning the groom, pale and trembling, rushed into 
the judge’s office, and holding open the door so as to 
secure a rapid exit in case of need, announced that the 
noble steed was dead. Judge Hand raised his fine 
head from his papers, and with joy beaming all over 
his face, exclaimed, ‘‘ Thank Heaven! I shall not have 
to ride that beast again.""—Troy Press. 


Since the days of Stradling v. Stiles and the bequest 
of ‘*all my black and white horses,” no testatrix with 
all the ingenuity of the sex has propounded so nice a 
problem as that in Cloak v. Hammond. The residue 
was left to ‘‘my cousin Harriet Cloak.’’ Now there 
are two Harriets, one of whom was a cousin, but not 
a Cloak, the other was a Cloak, but not acousin. The 
first had been named Cloak, but had become Mrs. 
Crane, and the other had obtained the name of Cloak 
and the cousinship by marriage. Did “my cousin 
Harriet Cloak’? mean my cousin by marriage Harriet 
Cloak, or did it mean my cousin Harriet, nee Cloak? 
The late Mr. Justice Pearson and Lord Justice Bowen 
thought the latter, but Lord Justices Cotton and Fry 
the former. If evidence were admissible, the cousin 
by marriage was more likely to have been benefited 
by the testatrix, but evidence was only admissible if 
both persons equally auswered the description in ordi- 
nary language. Sympathy will be felt with Lord Jus- 
tice Bowen in insisting that cousin means consan- 
guinea, and nothing else, so that ‘cousin Harriet” 
cannot mean cousin-in-law, but the learned judge has 
perhaps too little regard for less accurate speakers and 
writers. Uncle, nephew and niece are no doubt ap- 
plied so as to include analogous relations by marriage, 
and “cousin” is sometimes used in Fnglish where 
there is no relationship. Itis applied by sovereigns 
to one another on the assumption that great poten- 
tates must necessarily be related, as they can have no 
blood connections with meaner personages; and it is 
applied by the soversign to peers of the realm, and ac- 
cording to Lord Justice Cotton, who ought to know, 
the polite fiction condescends so far as to include all 
privy councillors. This is not so in official documents, 
at all events not in royal commissions, in which privy 
councillors are styled ‘“‘our right trusty and well-be- 
loved councillor,” while every one else is only “ trusty 
and well beloved.’’—Solicitor’s Journal. 

A case of importance to theater managers and the 
play-going public was heard on Wednesday by his 
honor Judge Bayley at the Westminster County Court. 
Mr. Bertram van Praagh, solicitor, purchased four 
balcony stall tickets at the Gaiety Theatre shortly af- 
ter the production of ‘* Dorothy.” Finding that he 
could not use them, the plaintiff returned the tickets 
to the theatre, and asked to have his money returned 
or the seats exchanged for another evening. This re- 
quest was not acceded to. Eventually it was arranged 
that the box-office keeper should endeavor to sell the 
tickets. If the tickets were thus sold the official was 
to send the plaintiff a telegram, which was duly done, 
the *‘ wire” running: “Seats sold to-night. Hender- 
son, Gaiety.’’ This being so, plaintiff demanded the 
return of his money, £1 3s. 6d., and the management 
declining to refund, on the ground that their box- 
keeper had not promised to give back tbe cash, and 
that it was the invariable theatrical custom to ex- 
change unused tickets for another night, but not to 
return any money, this action was brought. The 
plaintiff's contention was that ‘‘custom”’ did not en- 
ter into the express contract, and his honor gave him 
a verdict with costs.—-London Law Times. 
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CURRENT TOPICS. 

UDGE LOWELL, in a recent number of The 
Independent makes some suggestions for the 
relief of the Federal Supreme Court which mainly 
coincide with the provisions of the Davis bill. He 
does not believe in increasing the number of judges, 
nor in dividing the court into sections, but would 
have an Appellate Circuit Court, with final jurisdic- 
tion on all questions of fact, extending the rule in 
common law and admiralty to equity cases. He 
recommends restricting appeals from the territories 
and the District of Columbia. He recommends 
relieving the appellate judges from circuit duty. 
He deprecates raising the unit of value authorizing 
appeal above the $5,000 at which it is now fixed, 
We have never been in favor of the Davis bill, but 
itis better than the present disgraceful slough of 
despond, and we hope Congress will pass it or con- 
trive some other scheme of relief this winter. We 
cordially agree with Judge Lowell about questions 

of fact, circuit duty and pecuniary limitations. 


The ninth and concluding volume of Messrs. 
Putnam’s sumptuous edition of Alexander Hamil- 
ton’s works is devoted to ‘‘The Federalist.” An 
introduction by Mr. Lodge treats of its authorship, 
its bibliography, and its text. The question of 
authorship, he pronounces ‘‘ almost as hopeless of 
settlement as the identity of Junius or the guilt of 
Mary, Queen of Scots.” If by ‘‘settlement” Mr. 
Lodge means the cutting off of dispute, we should 
agree with him; but if in this disputed authorship 
there is nothing more difficult of solution than the 
two problems which he instances, it ought not to 
give him much trouble. If Sir Philip Francis was 
not ‘‘ Junius,” and if Mary was not guilty, then 
there is no use in writing history. After all, the 
question is not very important, although curious. 
Hamilton undoubtedly wrote the great majority of 
the numbers, and Jay and Madison the rest. There 
have been twenty-four editions, it seems, including 
one French and one Portuguese, and seven published 
at Hallowell, Maine, by the purchasers of the copy- 
right of Gideon’s edition, the ninth, which is said 
to have had the sanction and approval of Madison. 
That this great and immortal work should so long 
have hailed from a little down-east town will al- 
ways be one of the curiosities of publishing. “The 
Federalist ” is the most influential work on govern- 
ment ever written, certainly in this country, per- 
haps in the world, and will always continue to be 
the admiration of statesmen and lawyers. We take 
great pleasure in recommending this beautiful and 
accurate edition of the works of the greatest genius 
in government who has ever adorned our history. 


Vout, 85—No, 2, 





For true gallantry and tenderness to women give 
us the wild West —say Illinois. The courts out 
there do not justify a husband in piayiug jokes on 
his wife. In Sharp v. Sharp, 116 Ill. 509, a divorce 
case, the court said: ‘He complained often of 
her medical expenses, and said he ‘ didn’t believe 
in paying doctor's bills,’ and that she ‘ ought to die 
and go to heaven’’’— evidently supposing there 
are no doctors there. ‘‘ On one occasion, when she 
had the neuralgia she wanted the ‘extract of let- 
tuce.’ He took an empty bottle and pretended to 
get it for her, but instead of doing so he filled the 
bottle with foul water taken froma tub that stood 
outside of the house. After she had used it he 
said she expressed herself as much benefited by its 
use, and according to his own testimony, he then 
told her it was not the ‘extract of lettuce’ at all, 
but that it was a vile liquid the name of which was 
too vulgar to be repeated. The excuse given for 
the deceit practiced upon ‘her in this respect does 
not relieve defendant from the severest censure. 
No doubt the liquid was what he says it was — foul 
water taken from a tub and was not as bad as he 
told her it was. The least that can be said of it is 
it was a ‘ practical joke,’ the perpetration of which 
shows he is a coarse man. No one of any refined 
sensibilities will ever practice a ‘ practical joke’ 
upon or relate one concerning his friend. It ought 
to be remembered that anger dwells near by where 
ridicule enters and wounds the sensibilities, and his 
friend is either estranged or made angry by the 
reckless disregard of his feelings. No matter what 
his motive may have been, his wife had serious 
ground for complaint on account of the deception 
practiced upon her. It was very unkind to say the 
Jeast of it.” The court also censure the husband 
for undue reticence. They said: ‘‘ Although these 
parties resided in the same house for two years 
after this letter was written, it does not appear 
from this record he ever addressed a single word to 
her either in anger or in kindness. This treatment 
ill accords with the duty of a husband owes to his 
wife, and surely is not that conjugal kindness im- 
plied in every act of condonation. It is difficult to 
imagine any thing more disagreeable and exasper- 
ating than the presence of one who from mere 
sullenness will not utter a word. The veriest 
solitude, where no living creature is visible, would 
be preferable.” There were other and weightier 
matters however, which added to the above, gave 
Mrs. Sharp her divorce. 


Our new women’s law journal, the Chicago Law 
Times, edited by Mrs. Catherine B. Waite, gets a 
first rate notice from the London Law Journal. 
Speaking of Miss Robinson’s article on ‘‘ Women 
Jurors in Washington Territory,” it says: “ All 
this is a little startling to Old World notions, 
especially when we read in regard to the women 
jurors that ‘they were not swayed by their feelings 
or sympathies or prejudices, but were remarkably 
quick-sighted and keen-scented in sifting the wheat 
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from the chaff of evidence, and as true as steel in 
their findings based thereon ; if they failed in 
either direction it was in sometimes being a trifle 
too logical, not allowing sweet pity to have its fair 
influence.’ That they were as true as steel in find- 
ings based on the wheat of evidence sifted out with 
their eyes and noses we may accept, but that they 
did not allow sweet pity to have its fair influence 
we venture to think is a calumny of Lelia J. Robin- 
son.” We can believe Miss Robinson’s statement. 
Women are really much more pitiless in the long 
runthan men. For example, how few women are 
in favor of not hanging Mrs. Druse! 


In five recent cases decided by the Court of Ap- 
peal, reversing the court of first instance, the 
House of Lords have affirmed two and reversed 
three of the holdings of the Court of Appeal. It 
must be admitted that the Court of Appeal is some- 
times wrong, and the House of Lords is sometimes 
right, but whether the latter is right or wrong it is 
always tedious. 


In filling the two vacancies on the bench of the 
Supreme Court, Governor Hill has made a good 
selection and has very cleverly outflanked the 
politicians, Of course it would hardly be worth 
while for the governor to appoint any man, however 
well qualified and deserving, who is so unpopular 
with the party managers that he could not secure a 
nomination next fall. Such an appointment would 
be but an empty compliment, and indeed a positive 
injury to the appointee’s business interests, These 
considerations doubtless precluded the governor 
from making one of the appointments from this 
city. But Judge Mayham of Schobarie and Mr. 
Samuel Edwards of Hudson are gentlemen against 
whose appointment nothing can be said. The 
former, at present county judge, is about 61 years’ 
old, the latter about 48; both are of irreproachable 
character, of personal dignity and weight, of large 
professional experience, and of quite sufficient legal 
learning. There can be no present objection to the 
residence of the former, as he will hold chambers 
and special terms in this city as has been usual, 
but if he expects to be judge permanently he must 
move into town. We need a judge here every hour. 
The residence of Mr. Edwards will accommodate the 
southern portion of the district. The appointments 
were petitioned for by the entire bar of their 
respective residences, and by many others of the 
district. We regard the appointments as in every 
way commendable. 


Since the Massachusetts case where the brake- 
man threw his ‘‘ wash” from the train and hit a 
man who sued the railroad for damages in conse- 
quence, we have found no similar case so amusing 
as Wiltse v. State Board Bridge Co., Michigan Su- 
preme Court, Nov. 17, 1886. A toll-gate keeper at 
a bridge, one Mrs. Dunn, engaged in “cleaning 
house,” set a lounge out with a “tidy” on it. The 





wind fluttered the “tidy,” which frightened the 
plaintiff's horse and caused it to shy, injuring the 
plaintiff who sued the bridge company for damages, 
and had a verdict for $800. The court held that 
Mrs. Dunn’s act was not in the course of her em- 
ployment, and also that it was not negligent, and 
set aside the verdict. There are some folks who 


will sue for anything. We can afford a smile too at 
Bingham v. Bernard, in the same court, where ‘*A 
caution to the jury in course of the charge, not to 
lose their heads and return a verdict for a lady (the 
plaintiff) on general principles, was held not errone- 
ous.” Very sound advice and generally needed. 


—_—__>-_——_ 


NOTES OF CASES. 


N Roche v. Ware, Supreme Court of California, 
Dec. 6, 1886, it was held, that the statute, 
providing that ‘parties to an action * * * 
against an executor or administrator upon a claim 
or demand against the estate of a deceased person, 
as to any matter of fact occurring before the death 
of such deceased person,” cannot be witnesses, 
does not prevent a party from testifying in such an 
action, to prove his account-books as preliminary 
to their introduction in evidence; and it not 
appearing that he was not within the jurisdiction 
of the court, books proven by the testimony of the 
party’s wife are inadmissible. The court said: 
‘In the English courts tradesmen’s books were not 
formerly legal evidence in favor of the party mak- 
ing them. It would seem that the practice of 
allowing a party’s books of account as evidence 
came into use in New York and New Jersey with 
the Dutch colonists, and into the eastern States 
with the English colonists from Holland, who 
settled in New England. Beach v. Mills, 5 Conn. 
496; Conklin v. Stamler, 8 Abb. Pr. 395; Introduc- 
tion to 1 E. D. Smith. It would seem, also, that 
by the Dutch law the cogency as evidence of the 
books might be strengthened by the testimony 
of the party. Yet in Vosburgh v. Thayer, 12 Johns. 
461, it would appear to have been assumed that 
the party could not testify with respect to his 
own books. The Supreme Court of New York 
there held that books of account ought not to be 
admitted ‘unless a foundation is first laid for their 
admission by proving that the party had no clerk; 
that some of the articles charged have been deliv- 
ered; that the books produced are the account- 
books of the party; and that he keeps just and 
honest accounts; and this by those who have dealt 
or settled with him.’ And the court added: 
‘Under these restrictions, from the necessity of 
the case, and the consideration that the party 
debited is shown to have reposed confidence in by 
dealing with and being intrusted by the other party 
they are evidence for the consideration of the jury.’ 
In subsequent New York cases it was held that a 
party’s books of accounts were inadmissible unless 
he proved, not only that he kept just and honest 
accounts by those who had settled with him by his 
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books, but also that the party charged had dealt 
with him, and that some of the articles charged 
were actually tendered or delivered. Morrill v. 
Whitehead, 4 E. D. Smith, 239; Conklin v. Stamler, 
2 Hilt. 482; 8. C., 8 Abb. Pr. 395. The practice 
of all the other States, so far as we are informed, 
where books of account are admitted in evidence, 
is to authorize, at least, the preliminary proof to be 
made by the party himself. In a note to section 
118 of the first volume of Greenleaf’s Evidence it is 
said (many cases being cited to sustain the state- 
ment): ‘The rules of the several States with re- 
gard to the admission of this evidence are not 
perfectly uniform; but in what is about to be 
stated it is believed they concur. * * * If the 
books appear to be free from fraudulent practices, 
* * * the party himself is then required to 
make oath in open court that they are the books in 
which the accounts of his ordinary business trans- 
actions are usually kept, and that the goods therein 
charged were actually sold and delivered to, and 
the services actually performed for the defendant.’ 
He should also swear that ‘the entries were made 
at or about the time of the transactions, and are 
original entries thereof.’ It may be conceded that 
if able to do so the party may prove by other wit- 
nesses the matters which he is allowed to testify to 
himself. But if the party who kept the books, 
being in a position to give testimony, does not offer 
himself as a witness to those matters, he must at 
least prove by others those things which he would 
be required to prove by his own testimony. It was 
said generally by Daly, C. J., and Brady, J., in the 
New York Common Pleas, that since the Code pro- 
visions allowing parties to testify, the books of 
account of a party are no longer evidence on his be- 
half; that the admissibility of such books, on cer- 
tain preliminary proofs, had been put on the ground 
of necessity arising from the former incompetency 
of a claimant to be a witness on his own behalf; 
and that the reason of the rule was destroyed by 
the legislation authorizing the examination of the 
parties: Conklin v. Stamler, 8 Abb. Pr. 400. But 
it would seem there to be admitted, not only that 
the books might be referred to to refresh the mem- 
ory of the witness, but that the entries themselves 
might be evidence, if the witness could testify that 
the transaction was correctly recorded when the 
entry was made, although he might not be able to 
recollect the ‘fact.’ The evidert purpose of the 
provisions of the Code is to render competent 
(with certain exceptions) persons incompetent at 
the common law, as parties to the record and those 
directly interested in the event of the action. The 
parties under certain circumstances excepted from 
the general rule established by the Code continue 
incompetent in the same manner and to the same 
extent that all parties were formerly incompetent. 
But before the Code, the party offering his books, 
although incompetent to be a witness with respect 
to the issues submitted to the jury, was competent 
to give testimony addressed to the court, going to 
establish the facts which rendered the books admis- 








sible. This was determined in Landis v. Turner, 
14 Cal. 573. There Field, C. J., said: ‘The de- 
fendants objected to the examination of the plaintiff 
on the ground of his incompetency as a party to 
the suit, and to the introduction of the book of 
entries on the ground that it was not sufficiently 
proved. Neither of these objections was well taken. 
The evidence of the plaintiff was upon an incidental 
and preliminary matter, and the rule which ex- 
cludes the testimony of parties has no application. 
That rule has reference to the matters in issue, and 
not to incidental matters auxiliary to the trial of 
the cause upon which the testimony is addressed 
solely to the court. Bagley v. Eaton, 10 Cal. 146. 
The book of entries constituted the evidence in the 
case bearing upon the issue. The testimony of the 
party only laid the foundation for the introduction 
of that evidence. The referee occupied the double 
character of judge and jury, and the admissibility 
of the book was to be decided by him, in the first 
instance, in his character as judge; and to enable 
him to determine the question, the testimony was 
properly received. The credit and weight given to 
the entries were entirely distinct from the prelimi- 
pary matter. There are, it is true, numerous decis- 
ions against the reception of the party’s testimony 
in cases like the present, but the clear weight of 
authority is the other way. His testimony is taken 
in nearly every State of the Union. When this 
case was argued, we supposed the rule was other- 
wise, recalling at the time the decisions of the New 
York courts on the subject. A somewhat extended 
examination since has satisfied us that the prevail- 
ing and the better rule in the United States differs 
from that of New York. The testimony of the 
party must often be the only means of establishing 
the fact that the book contains the original entries, 
that the party kept no other books, and that he had 
no clerk; and as it is subject to the scrutiny of a 
cross-examination, it must afford protection against 
the perpetration of fraud by false entries.’ ” 





In [Re Vaughan; Vaughan v. Thomas, Chancery 
Division, June 11, 1886, 55 L. T. Rep. (N. 8.) 547, 
a testator bequeathed 500/. in trust to apply such 
part of the income thereof as might be necessary in 
keeping in repair a family vault, and the residue in 
keeping in repair his brother’s tomb and the parish 
churchyard. Held, that the gifts to repair the 
family vault and brother’s tomb were void, but that 
the gift to repair the churchyard was good as 
a charitable gift for a public object. North, J., 
said: ‘‘It seems to me that the repair of a parish 
churchyard is clearly for the benefit of the inhabit- 
ants of the parish. In the first place it was the 
duty of parishioners to keep their churchyard in 
repair. * * * Then again a case was cited 
which shows that if a person whose duty it is to 
repair the churchyard does not repair it he is sub- 
ject to indictment. It is clear that the repair of a 
church is beyond all question a charitable object. 
So too the repair of a parsonage. Attorney-General 
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v. Bishop of Chester, 1 Bro. C. C. 444, is an author- 
ity for that. The repair of ornaments of a church 
has been held a charitable object in Hoare v. Osborne, 
L. R., 1 Eq. 585. There Kindersley, V. C., said: 
‘With respect to the monument in the church, 
there is no decision on the point how far a gift for per- 
petual repair, not of the fabric of the church, but of 
the ornaments in the church can be treated as a 
charity. In the absence of authority, I think I ought 
to hold such a gift to be a charity, and as such good.’ 
* * * To put it shortly, I do not see any differ- 
ence between a gift to keep in repair what is called 
‘God’s house’ and a gift to keep in repair the 
churchyard round it, which is often called ‘God’s 
acre.’ Then it is said that keeping in repair the 
tombs in a churchyard is only the same thing as 
keeping in repair a tomb in the churchyard. I do 
not think so. A testator providing for the repair 
of a family tomb is only ministering to his own 
private feeling or pride, or it may be to a feeling of 
affection he has for his own relations, and it is not 
for the benefit of the parish at large that a partic- 
ular tomb should be kept in repair. But in respect 
of the repair of the churchyard as a whole, it is for 
their benefit. That distinction was pointed out by 
Lord Romilly in the case of Rickard v. Robson, 7 L. 
T. Rep. (N. 8.) 87; 31 Beav. 244, where he says: 
‘I have had to consider this point lately in a case 
respecting the promulgation of the doctrines of 
Joanna Southcote. In that case I thought the gift 
was intended to be for a public benefit, and that it 
was a charitable gift which could be supported; 
but on comparing it with the present I am satisfied 
that this does not come within the term ‘charity,’ 
and it is not within any of the words used in the 
preamble of the statute (43 Eliz., chap. 4). Lloyd v, 
Lloyd, 2 Sim. (N. 8.) 255 and the other case of 
Thompson v. Shakespeare, 1 L. T. Rep. (N. 8.) 398; 
Joh. 612, show that a gift merely for the purpose of 
keeping upatomb or building which is of no public 
benefit, and only an individual advantage, is not a 
charitable use but a perpetuity. The cases run into 
very fine distinction, because if the gift is to keep 
up an institution for the benefit of the public, then 
it is clearly a charity. But that does not occur in 
this case, for here the gift is merely to keep up 
certain individuals’ tombs.’ It seems to me clear 
therefore that if the gift had been for keeping in 
repair the churchyard and nothing else it would 
have been good. But in the present case the gift 
of the residue of the income was ‘in or toward the 
expense of repairing or keeping in repair the tomb 
erected to the memory of my late brother Thomas, 
and the repairing and keeping in repair the same 
parish churchyard ;’ and it is said to be one com- 
plete and entre gift, a part of which at any rate is 
bad, and that the amount of the bad part cannot 
be ascertained, and therefore the whole is bad, 
That proposition seems to me not in accordance 
with the authorities. There is no difficulty in 
ascertaining the respective amounts to be assigned 
to the several objects which is what ought to be 
done, if passible. * * * I find no difficulty here 





in saying that the gift of the residue is not void 
altogether; but that to the extent to which the gift 
is to repair the churchyard it is good; and I do not 
think there can be any difficulty in ascertaining 
what the expense of keeping in repair the brother’s 
tomb would be. I need not fix the amount at the 
present moment, I can direct an inquiry as to that. 
To the extent of the capital representing the annual 
amount necessary to keep that tomb in repair, treat- 
ing the capital as invested in Consols, the gift fails. 
The rest of the 5007. should be invested in the man- 
ner directed on trust to apply the income in repair- 
ing the parish churchyard.” See Bates v. Bates, 134 
Mass. 110; 8. C., 45 Am. Rep. 305. 


The counterpart of People v. Knickerbocker Life 
Ins. Co., New York Court of Appeals, reported by 
us in abstract last week, may be found in Holman 
v. Continental Life Ins, Co., Connecticut Supreme 
Court of Errors, July 27, 1886. A “ non-forfeitable’ 
life policy for a term of ten years for $1,000 was 
issued to plaintiff and contained a provision that 
the policy should lapse upon the non-payment of 
any annual premium and of interest annually in 
advance on any outstanding premium notes which 
might be given; but that after the payment of two 
annual premiums, in case of default the company 
would convert the policy into a paid-up one for as 
many tenth parts of the sum originally insured as 
there had been annual premiums paid when the 
default was made, provided application for such 
conversion was made within one year after the 
default. In an action to recover the amount due 
on the policy defendant answered that the plaintiff 
had paid two annual premiums, a part in cash and 
the remainder in premium notes which were out- 
standing; that he had made default in the payment 
of the next premium and applied to the company 
for a paid-up policy; that the company thereupon 
indorsed upon the policy that it was to pay $200, 
‘* subject to the terms and conditions expressed in 
the policy”; that thereafter plaintiff paid the inter- 
est on the outstanding premium notes annually in 
advance for two years, but nolonger. Held (1) that 
the indorsement upon the policy was equivalent to 
a paid-up policy; (2) that the policy as thus in- 
dorsed was to be construed as forfeitable upon the 
non-payment of the interest on the outstanding 
premium notes. The court said: ‘‘The contract 
is not to be construed by its mere label, but by its 
written terms, and upon referring to these we see 
at once that the policy is non-forfeitable only to a 
very limited extent. No one has ever claimed that 
it extends beyond the payment of an annual pre- 
mium and interest, and even in these respects it is 
non-forfeitable only at the option of the holder who 
must transmit the policy to the company and make 
application for its conversion into a paid-up policy 
within one year after default. But a glance at the 
policy will show that even after the conversion the 
insured can have no security against forfeiture ex- 
cept by observing the conditions, If without the 
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consent of the company he travels outside of the 
prescribed limits mentioned; if he engages in cer- 
tain specified hazardous occupations; if he becomes 
intemperate or is addicted to vice of any kind to 
the extent of permanent impairment of his health; 
if he is convicted of felony; if he dies by his own 
voluntary act or in consequence of a duel, or under 
the sentence of the law, the paid-up, non-forfeitable 
policy could not for a moment avail, but would 
thereby become null and void. Any argument 
therefore founded merely upon the use of the term 
‘non-forfeitable’ is of little weight. We must as 
in all other cases construe the contract by the 
language used init. In this case the question is 
confined to the language of the saving clause, 
which is the fourth. Does that save the insured 
from the consequences of a failure to pay interest 
the same as it does in the case of failure to pay 
future annual premiums? The third clause, which 
it is indispensable to consider in this connection, 
clearly specifies two distinct defaults, either of 
which will forfeit the policy; first, failure to pay 
the annual premiums when due and second, failure 
to pay interest in advance on outstanding premium 
notes. So far the meaning cannot be mistaken. 
Now how does the saving clause which follows 
affect the question? It only relieves the insured, 
after the payment of two or more annual premiums, 
from one of those defaults, ‘the payment of any 
subsequent premium when due.’ Not a word 
is said about the interest. The saving clause 
therefore is not co-extensive in its operation with 
the preceding forfeiture clause as it should be to 
justify the plaintiff's construction. It is not easy to 
conceive why the parties having clearly in mind the 
distinction between the two causes of forfeiture 
mentioned in the third clause should in the next, 
in terms, confine the relief to one only, if they in- 
tended to place both on the same ground. To 
accept the plaintiff's view would be for the court 
virtually to insert what the parties omitted. If it 
be suggested that the distinction between interest 
and premium note was unnecessary, the answer is 
twofold. In the first place the parties have made 
such a distinction and presumably had it in mind 
all through, and in the second place the distinction 
is well founded, for the interest contract is not a 
mere incident of the note, but distinct from it; it 
is payable in advance at the beginning of each year, 
without reference to the time when the notes be- 
come due, And herein is a distinction of some 
importance between the case at bar and some of 
the cases from other jurisdictions where the pre- 
mium note was payable at a future day with interest 
without separate contract as to the latter. In such 
case the interest, being a mere incident of the note, 
could not be separately recovered, and there would 
be some reason for holding that if the note was to 
be paid only by deducting it from the policy upon 
its final adjustment, the interest also must follow 
the same course, for it must follow the note.” The 
court cited Knickerbocker Life Ins. Oo. v. Dietz, 52 
Md. 16; Knickerbocker Ins. Co, v. Harlan, 56 Miss. 





512; Alabama Gold Life Ins. Co. v. Thomas, 74 Ala, 
578; Insurance Co. v. Robinson, 40 Ohio St. 270; 
Attorney-General v. North Am. Life Ins. Co., 82 N. 
Y. 172; Patch v. Phenix Mut. Life Ins. Co., 44 Vt. 
481; and disapproved of Cowles v. Continental Life 
Ins. Oo., Sup. Ct. N. H., 12 East. Rep. 741; Brwe 
v. Same, Sup. Ct. Vt., 4 East. Rep. 452, 


SOME OLD LAWS OF NEW YORK. 

Y an act of the Legislature of 1885, the secretary of 

state was directed to publish the Session Laws of 

New York from 1777 to 1801, with the original spelling 

and punctuation. The edition was limited to a thou- 

sand copies, and these were ordered to be distributed 

about to judges, libraries and county clerks through- 
out the State. 

In pursuance of this legislation, the house of Weed, 
Parsons & Co., of Albany, have issued the first volume 
of these laws, embracing the years 1777 to 1784, inclu- 
sive. (Laws of the State of New York, 1777 to 1784, 
Inclusive. Weed, Parsons & Co., Albany, N. Y.) 

This compilation is of considerable interest, histori- 
cal, political and economical. 

The first session of the first Legislature began in 
September, 1777, but itwas not until February, 1778, 
that any enactment was made which finds a place in 
the body of our statute law. The first was the act of 
accession to the articles of confederation between the 
States. The following is the lofty language of its pre- 
amble: 

‘Where the freedom, sovereignity and independ- 
ence of the said states which with a magnanimity for- 
titude constancy and love for liberty hitherto unpara- 
leled (sic) they have asserted and maintained against 
their crue] and unrelenting enemies the king and par- 
liament of the realm of Great Britain will for their 
lasting and unshaken security in a great measure de- 
pend under God on a wise well concerted intimate 
and equal confederation of the said United States.’” 

Among the earliest statutes was one to prevent the 
spread of small pox (ch. 36, 1778). Justices of the 
peace were authorized to appoint three houses in each 
town or manor as pest houses, and to issue their war- 
rants against persons ‘‘casually’’ taken with the 
small pox, but it must be “ove or more inhabitant of 
the neighborhood having had the small pox ’’ to whom 
the warrant was issued, and who was obliged to exe- 
cute it by lodging the victim in the pest house. 

The following clause would do credit to Montreal: 
** Be it further enacted by the authority aforesaid That 
no physician, surgeon practitioner in physic, or other 
person shall inoculate any person or persons for the 
small pox in any place or places within this state.” 

If any medical man violated this’, law he was sub- 
ject to a forfeit of twenty-five pounds. With one 
exception, this is the only sanitary law in the entire 
volume. 

Chapter 16 of the Laws of 1778 was the first election 
law. It is chiefly interesting for its provision that the 
electors vote for their senators and assemblymen viva 
voce, for governor and lieutenant-governor by ballot. 
The army of the revolution, then engaged in the long 
and bitter struggle for our independence, was a con- 
stant subject of legislation, as appears by this volume. 
Its maintenance in men and supplies evidently pressed 
hard upon the State. The commonest necessities were 
ail it was undertaken to provide for, and it is apparent 
that these were almost wrung from the meagre pos- 
sessions of the people. Numerous ure the acts for 
‘*procuring an immediate supply of flour, meal and 
wheat for the army,’’ succeeding one another with 
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brief intervals of time, and disclosing many and vari- 
ous shifts and devices for obtaingng the food. By 
chapter 5 of the second section all flour, meal or wheat 
purchased by any one with the inteut to be sold again, 
bartered or exported out of the State, was subject to 
seizure for the army, to be paid for at prices fixed by 
the law. A farmer who held overauy wheat of the 
crop of the previous year (1777), or of any previous 
year, was liable to have it seized and sold, enough only 
being exempted to him for the support of his family. 
The law provided that barns, mills and houses might 
be broken into for the purpose of discovery. By chap- 
ter 18 of the same session it was forbidden to distil 
liquors from grain. The first law of the next session 
dealt with the same subject. The right of seizure was 
extended to peas, and in addition every inhabited was 
assessed by assessors a certain quantity of grain, 
which was required to be delivered within three weeks 
after notification from the commissary general at sta- 
tions not farther distant than twelve miles. By chapter 
34 of the same session the amount which it was permit- 
ted the “‘inhabitant’’ to retain for the needs of his 
family was fixed at one bushel per month per head or 
the like proportion of flour. 

It is evident that the distress was not confined to the 
army, for this law contains a provision enabling any 
persons in want of these necessities to go before the 
proper supervisor, and upon proof on oath that it was 
intended to apply the grain to the wants of their fam- 
ilies, permits were issued to them to purchase the 
grain confiscated from those who could get along with- 
out it. Five times its value was forfeited for the se- 
cretion of any such commodity. By the next act cer- 
tificates received for confiscated grain were made re- 
ceivable for taxes, and in the next year a law was 
passed providing for raising a general tax levied by 
act of Congress in wheat in specie. 4 

Perhaps the most curious and remarkable speci- 
mens of legislation found in these laws are those regu- 
lating the prices of commodities, the wages of labor, 
etc. Nature’s law of supply and demand is utterly 
ignored. The first was passed April 3, 1778, in pursu- 
ance of the adoption of a scale of prices by a conven- 
tion of most of the States which was held on the rec- 
ommendation of the General Congress of the United 
States. The purpose appears to have been to enable 
the commissaries of the armies to obtain supplies, and 
undoubtedly also to accomplish the devoting of any 
surplus to the necessities of the impoverished. This 
appears from the clause which declared that no person 
having any greater quantity of the enumerated articles 
than sufficed for the support of his family or himself, 
should refuse on demand to sell thesurplus under pen- 
alty of a heavy fine. War evidently had its usual effect 
on prices, for the ‘‘ fair valuation” of various kinds of 
labor, that of farmers, mechanics and others, was set 
at rates not exceeding seventy-five per cent advance 
on their prices in the same places the year before. 
The value of all the ordinary commodities of life was 
fixed absolutely by this law, and it also provided that 
no person whatsoever should *‘ask, demand have re- 
ceive take offer give pay or allow” for articles of 
manufacture, labor, hire, provisions, wares or mer- 
chandize, or “for refreshment or other supplies for 
man horse or cattle at any inn’’ more than the prices 
so fixed by law under penalty of a forfeit of treble the 
price of every article for which more than the rated 
price of the law was so asked. It was provided that 
this law should continue in force unless sooner re- 
pealed “during the present war between the United 
States and Great Britain and no longer.”” With the 
exception of a period of suspension for about twenty 
days, this law remained in force until the 28th of Oc- 
tober, 1778, during the next session, when it was re- 
pealed, 





The preamble states that ‘‘In as much as the act 
entitled an act to regulate the wages of mechanics and 
laborers, the prices of goods and commodities and the 
charges of inn holders within this state * * * has 
not answered the statutory purposes for which it was 
intended by reason of the neglect or refusal of some 
of the other United States to pass similar laws it is 
enacted that said act be repealed,” etc. 

It is not difficult to comprehend the inefficiency of 
such a law to regulate prices under any conditions, 
and especially its utter futility so long as bordering 
States had no similar enactments. It seems however 
to have been a pet scheme of Congress, for in 1780 the 
Legislature passed a similar law. The rise in the 
value of ali commodities since the beginning of the 
war, as well as the great depreciation of the current 
money, served to make the scale of prices fixed by 
this law almost fabulous—in general, ‘‘articles of do- 
mestic produce farming and common labor the wages 
of tradesmen and mechanics, water and land carriage 
not to exceed twenty fold of the price current 
through the various seasons of the year 1774.’" Ac- 
cordingly the price of a bushel of wheat was fixed at 
$20; flour, $56 a hundred weight; Indian corn, $11 per 
bushel; pork, “‘ well fatted,’’ $89 per hundred weight; 
best stall-fed beef in the month of January, seven 
shillings per pound; good fresh butter, by small quan- 
tity, twenty shillings per pound; the best sort of 
men’s shoes, made of neats leather, $25 per pair; ten- 
penny nails, thirty shillings per pound, and a good 
scythe or sickle, $30 each. The price of a two-horse 
wagon or two-ox cart, with a driver, was $30 per day; 
four-horse, $50. Wages of laborers, mechanics and 
manufacturers were twenty fold the prices of 1784. 
“Each meal of victuals’’ at an inn was twenty shil- 
lings. Vaiues were enormous when it is considered 
that this law wasintended as acheck upon the natu- 
ral operation of supply and demand. To withhold 
from market more than was necessary to the owner 
or his family was termed “a shameful practice,”’ and 
a person guilty of it could be summoned before a jus- 
tice of the peace, examined as to bis possessions, and 
any surplus subjected to sale at the hands of the offi- 
cers of the law. 

By section 31 of chapter 64, Laws of 1780, “tin con- 
sideration of the eminent services of Thomas Paine 
Esquire ard asa testimony of the sense which the 
people of this state entertain of his distinguished 
merit,’ there was granted and released to the ‘said 
Thomas Paine all that certain farm or plantation situ- 
ate in the township of New Rochelle, in the county of 
Westchester, formerly beionging to and usualiy called 
the farm of Captain Bailey, deceased, and afterward 
De Voe’s lower farm, containing by estimation about 
three hundred acres of land and which became for. 
feited to, and is now vested in the people of this state 
by the conviction of Frederick Devoe.” No better 
evidence than this of the high position famous 
“Tom” Paine once held in the regard of the people of 
the State could be adduced. 

The enactments against the disloyal, and their con- 
spiracies, are numerous. By chapter 2, Laws of 1778, 
a regular inquisitorial board was appointed, with 
power to apprehend, try and cause to be confined, or 
take bonds from any person suspected for disloyalty. 
Chapter 27 authorized ‘‘ the person administering the 
government of the State,’’ whenever he should deem 
it necessary for the public safety, to remove all dan- 
gerous and disaffected persons and families residing 
at or near posts and passes within the State of whom 
there was reason to believe that they communicated 
intelligence to the enemy, to be removed from their 
houses and farms by force, if necessary, to such other 
places as he should deem expedient. Charter 47 re- 
quires aud strictly charges upon the commissioners of 
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public safety to cause all persons “of neutral and 
equivocal characters ’’ in respect to their attitude in 
the ** present cruel war waged by the King and par- 
liament of Great Britain” to come before them and 
swear allegiance to the State. 

The act “more effectually to prevent robberies 
within this State” (ch. 19, L. 1779) deals chiefly with 
the countenance and abetting that disloyal persons 
have given the rubbers, and with punishing the for- 
mer therefor. This law required any person robbed 
to report to the nearest justice of the peace. “And 
the said justice is required forthwith to cause hue 
and cry and command fresh pursuit.’’ All able-bod- 
ied men were required to join, or for each offense of 
failure to forfeit £100. It was further provided that 
in case the rebbers were not caught and the goods re- 
covered, a tax on persons who in the judgment of the 
justice, supervisor and assessors had not ‘“ manifested 
themselves attached to the liberty and independence 
of America” should be levied and the robbed paid 
out of the fund thus secured. The Constitution of the 
United States did not go into effect until 1789, and in 
the meantime and during the period embraced by 
these laws the States exercised, or by express enact- 
ments delegated, to the General Congress many of 
those powers which are now expressly forbidden to 
them by the Constitution of the United States. Ac- 
cordingly we find chapter 31, Laws of 1778, ‘‘ author- 
izing the United States in Congress assembled, to levy 
a duty on foreign merchandize imported into this 
State.” 

Chapter 1, Laws of 1784, is an act levying a tonnage 
duty ow vessels for the purpose of building a light-house 
at Sandy Hook, aright exclusively exercised under the 
Constitution by the general government. 

Chapter 10 of the same year is a tariff act, imposing 
a duty on many kinds of ‘‘ goods, wares and merchan- 
dize’”’ imported from foreign countries, prescribing 
the method of imspecting imports and collecting the 
imposts upon them. It contains the outline of the 
vast and complicated system of collecting duties of 
which our general government at present makes use.”’ 
Another act is for ‘“‘emitting moneys upon the credit 
of the State.”” It provides forthe issuing of bills to 
the amount of $411,250. Each bill was a promise to 
pay the possessor in Spanish milled dollars by Decem- 
ber 31, 1786, with interest from June 15, 1780, in like 
money, at the rate of five per cent per annum, by the 
State of New York. Bills of this early issue are not 
uncommonly to be found nowadays in public and pri- 
vate collections of such curiosities. 

In addition to the above enactments, this volume of 
laws contains many of equal and perhaps greater in- 
terest to the antiquarian and historian. 

Gro T. CLARK. 

Osweaeo, N. Y. 


——>___—_—. 


CONSTITUTIONAL LAW—FOURTEENTH AMEND- 
MENT—FOREIGN INSURANCE COMPANIES 
—LICENSES—NEW YORK STATUTES. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 15, 1886. 

Fire Ass’N OF PHILADELPHIA V. PEOPLE OF THE 
STATE OF NEw YORK. 

On April 4, 1873, an act was passed in Pennsylvania requir- 
ing foreign insurance companies doing bnsiness in that 
State to pay into the State treasury a tax of 3 per cent 
upon the premiums received by them in the State. By 
a New York statute of 1865 (Laws N. Y. 1865, ch. 694), as 
amended by an act of 1875 (Laws N. Y. 1875, ch. 60), it is 
provided that whenever the law of the State in which a 
foreign company doing business in New York is incorpo- 





rated requires deposits or license fees from companies 
incorporated in New York, and doing business in that 
State, greater in amount than the laws of New York re- 
quire from foreign companies, such foreign company do- 
ing business in New York shall be required to pay to the 
New York superintendent of insurance an amount equal 
tothe amount imposed by the law of such State upon 
companies incorporated in New York. A fire insurance 
company organized under the laws of Pennsylvania ap- 
plied, in 1872, for admission to the State of New York, and 
received annual license from year to year. An action 
being brought to recover license fees for the year 1881 
under the New York acts of 1865 and 1875, held. that a 
corporation created by a State being a mere creation of 
local law, and obtaining recognition in another State only 
upon the conditions imposed by it, and the license tax in 
question being a prerequisite to the admission of the de- 
fendant into New York, the defendant is nota “person 
within the jurisdiction” of New York with reference to 
the subject in controversy, and within the meaning of the 
fourteenth amendment to the United States Constitution, 
and cannot. by virtue thereof, question the constitution- 
ality of the statute imposing the tax. 


N error to the Supreme Court of the State of New 
York. 


Jos. H. Choate, for plaintiff in error. 
D. O’ Brien, for defendant in error. 


BLATCHFORD, J. This isa writ of error to the Su- 
preme Court of the State of New York. Under the 
provisions of section 1279 of the Code of Civil Proce- 
dure of New York, the ;,people of the State of New 
York and the Fire Association of Philadelphia, a 
Pennsylvania corporation, being parties to a question 
in difference which might be the subject of an action, 
agreed upon a case containing a statement of the facts 
on which the controversy depended, and presented a 
written submission of it to the Supreme Court of New 
York, so that the controversy became an action. The 
material facts set forth in the case are these: 

‘The defendant, the Fire Association of Philadel- 
phia, isa corporation created and organized in tne 
year 1820, by and under the laws of the State of Penn- 
sylvania, for the transaction of the business of fire in- 
surance, and having its principal place of business in 
the city of Philadelphia. In the year 1872 it estab- 
lished an agency in the State of New York, which it 
has ever since maintained. No question is here raised 
but that it has uniformly complied with all the re- 
quirements and conditions imposed by the laws of 
this State upon fire insurance companies from other 
States establishing and maintaining agencies in this 
State, except the payment of the tax now in dispute, 
upon premiums received by it in 1881 upon risks loca- 
ted within the State of New York, and which is the 
subject of this controversy, and has received from 
year to year certificates of authority from the super- 
intendent of the insurance department of this State 
as provided to be issued under the act, chapter 
466 of the Laws of 1853, and the subsequent acts 
amendatory thereof. 

“The act of the people of the State of New York, 
passed May 11, 1865, three-fifths being present, being 
chapter 694 of the Laws of 1865, entitled ‘An act in re- 
lation to the deposits required to be made, and the 
taxes, fines, fees, and other sharges payable by insur- 
ance companies of sister States,’ as amended by the 
act of 1875, chapter 60, provides as follows, viz.: 
‘Whenever the existing or future Jaws of any other 
State of the United States shall require of insurance 
companies incorporated by or organized under the 
laws of this State, and having agencies in such other 
States, or of the agents thereof, any deposit of secur- 
ities in such State for the protection of policy-holders 
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or otherwise, or any payment for taxes, fines, penal- 
ties,certificates of authority, license fees, or otherwise, 
greater than the amount required for such purposes 
from similar companies of other States by the then 
existing laws of this State, then, and in every such 
case, all companies of such States establishing, or 
having heretofore established, an agency or agencies 
in the State, shall be, and are hereby required to make 
the same deposit for alike purpose in the insurance 
department of the State, and to pay the superintend- 
ent of said department, for taxes, fines, penalties, cer- 
tificates of authority, license fees, aud otherwise, an 
amouut equal to the amount of such charges and pay- 
ments imposed by the laws of such State upon the 
companies of this State, and the agents thereof; and 
the superintendent of the insurance department is 
hereby authorized to remit any of the fees and charges 
which he is required to collect by existing laws, ex- 
cept such as he is required to collect under and by 
virtue of this act; provided however that no discrimi- 
nation shall be made in favor of one company over 
any other from the same State.’ 

“The State of Pennsylvania, by an act passed April 
4, 1873, and ever since in force, enacted as follows, 
viz.: ‘Section 10. No person shall act as agent or so- 
licitor in this State of any insurance company of 
another State, or foreign government, in any manner 
whatever, relating to risks, until the provisions of this 
act have been complied with on the part of the com- 
pany or association, and there has been granted to 
said company or association, by the commissioner, a 
certificate of authority showing that the company or 
association is authorized to transact business in this 
State; and it shall be the duty of every such company 
or association, authorized to transact business in this 
State, to make report to the commissioner, in the 
month of January of each year, under oath of the 
president or secretary thereof, showing the entire 
amount of premiums of every character and. descrip- 
tion received by said company or association in this 
State, during the year or fraction of a year ending 
with the 3lst day of December preceding, whether 
said premiums were received in money or in the form 
of notes, credits, or any other substitute for money, 
and pay intothe State treasury a tax of three per 
centum upon said premiums; and the commissioner 
shall not have power to grant a renewal of the certifi- 
cate of said company or association until the tax afore- 
said is paid into the State treasury.’”’ 

In the year 1881, the defendant, through its author- 
ized agents in the State of New York, received for in- 
surance against loss or injury by fire, upon property 
located within the State of New York, premiums to 
the aggregate amount of $196,170.22. The superin- 
tendent of the insurance department of New York 
claimed that the defendant ought to pay, as a tax, for 
the year 1881, $1,848.45, with proper interest, being the 
amount arrived at by deducting from $5,885.10 (which 
wonld be a tax of 3 per cent on $196,170.22) the sum of 
$4,036.65, which the defendant, asa Pennsylvania cor- 
poration, had paid as a tax on premiums, during 1881, 
under laws of New York in force in 1881, other than 
the act of 1865,as amended by the act of 1875. The 
case then states that “the controversy between the 
parties is as to whether the defendant is liable to pay 
any tax to the superintendent of the insurance de- 
partment of the State upon the said premiums received 
by it in the year 1881, and ifany, what amount; ’* that 
“the defendant claims that it is not liable to the 
plaintiffs for any amount, insisting, first, that the 
said act of 1865, as amended by the act of 1875, is un- 
constitutional and void, and not a legitimate exercise 
of legislative power,’’ and making further claims as to 
the amount due from it if the act in question is valid; 
that ‘‘ the question submitted to the court for decision 





upon the foregoing statement of facts is whether the 
defendant is liable to pay to the plaintiffs, or to the 
superintendent, the whole or any, and if any what 
part, of the” $1,848.45; and that judgment is to be en- 
tered according to its decision. 

The agreed case having been heard by the Supreme 
Court in General Term, as required by law, it ren- 
dered a judgment to the effect that the defendant was 
not liable to pay any part of such amount claimed by 
the superintendent. Two of the three judges holding 
the court concurred in that judgment. The third dis- 
sented. The opinions of the majority and minority 
accompany the record. The majority held that the 
statutes of New York in question were void because 
in conflict with the Constitution of New York, and 
did not discuss any question arising under the Consti- 
tution of the United States. The dissenting judge 
differed with the majority as to the question adjudged 
by them, and further raid: ‘Nor can I agree with 
the claim that this statute is contrary to the four- 
teenth amendment to the Constitution of the United 
States.”’ 

The plaintiffs having appealed to the Court of Ap- 
peals of New York, that court reversed the judgment 
of the Supreme Court, and rendered judgment for the 
plaintiffs for $1,848.45, with interest and costs, and re- 
mitted the record to the Supreme Court, where a 
judgment’to that effect was entered, to review which 
the defendant has brought a writ of error. The Court 
of Appeals, in its decision (92 N. Y. 311), after over- 
ruling the view taken by the majority of the judges of 
the Supreme Court as tothe validity of the statute 
under the Constitution of New York, proceeds to con- 
sider its constitutionality under that clause of the 
fourteenth amendment to the Federal Constitution 
which commands that no State shall “deny to any 
person within its jurisdiction the equal protection of 
the laws.’’ Itholds that that clause has no applica- 
tion tothe rightsof the defendant, because beinga 
foreign corporation, it was not within the jurisdiction 
of New York until it was admitted by the State 
upon a compliance with the conditions of admission 
which the State imposed and had the right to im- 
pose. 

The defendant claims here the benefit of the four- 
teenth amendment, and aquestion has occurred as to 
whether the record presents that point for our re- 
view. There being no pleadings, the obvious place to 
look for the claim would be the agreed statement of 
facts. Butall that is theresaid is that the defendant 
insists that the statute is “ unconstitutional and void, 
and not a legitimate exercise of legislative power.” 
The question was considered, in both the Supreme 
Court and the Court of Appeals, as to the validity of 
the statute under the Constitution of New York, as 
being a law made to depend for its operation on the 
legislation of a foreign State, and thus an illegitimate 
exercise of legislative power. This contention is fairly 
within the words of the agreed statement, and if it 
depended wholly on that statement to determine 
whether the record raises a Federal question, some 
doubt might exist. But in view of what was said in 
Murdock v. Memphis, 20 Wall. 590, 633; in Grosse v. 
United States Mortg. Co., 108 U. S. 477; and in Adams 
Co. v. Burlington & M. R. Co., 112 id. 123, we think 
that we are at liberty to look into the opinion of the 
Court of Appeals, a copy of which, duly authenticated 
by the proper officer, is transmitted to us with the 
record, in compliance with our eighth rule, for the 
purpose of aiding in determining what was decided by 
that court. From that opinion it appears that the 
court not only decided against the defendant all the 
questions other than Federal which were raised, in- 
cluding two under the Constitution of New York, but 
also decided against it the Federal question referred 
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to. If the court had decided in its favor any one of 
the other questions which went to the whole cause of 
action, there would have been no necessity for con- 
sidering the Federal question. But as it was, the de- 
cision of that question became necessary to the dis- 
position of the case, and was fully considered, not sua 
sponte, but as a point presented by the defendant. 

The provision of the fourteenth amendment, which 
went into effect in July, 1868, is that no State shall 
“deny to any person within its jurisdiction the equal 
protection of the laws.’’ The first question which 
arises is whether this corporation was a person within 
the jurisdiction of the State of New York with refer- 
ence to the subject of controversy, and within the 
meaning of the amendment. 

The defendant, on the assumption, that if it was 
within the jurisdiction of the State of New York, it 
was, though a foreign corporation, a ‘* person,’’ and so 
entitled to the benefit of the amendment, contends 
that it was within such jurisdiction. The argument is 
that it established an agency within the State in 1872, 
which it had ever since maintained; that it complied, 
from year to year, with all the requirements and con- 
ditions imposed by the laws of the State on foreign 
fire insurance companies doing business in the State; 
that it received from year to year certificates of au- 
thority from the superintendent of the insurance de- 
partment, as provided by statute; that under those 
circumstances, it was legally within the State and 
within its jurisdiction; that being in the State, by 
permission of the State, continuously from 1872 to 
1882, the State imposed on it, while there, in 1882, an 
anequat and unlawful burden; and that the New York 
act of 1865 did not come into effect as to Pennsylvania 
corporations until the Pennsylvania act of 1873 was 
passed, at which time the defendant had already been 
a year in the State. 

But we are unable to take that view of the case. In 
Paul vy. Virginia, 8 Wall. 168, at December Term, 1868, 
astatute of Virginia required that every insurance 
company not incorporated by Virginia should, asa 
condition of carrying on business in Virginia, deposit 
securities with the State treasurer, and afterward ob- 
taina license; and another statute made it a penal 
offense for a person to act in Virginia as agent for an 
insurance company not incorporated by Virginia 
without such license. A person having acted as such 
agent without a license, and been convicted and fined 
under the statute, this court held that there had been 
no violation of that clause of article 4, section 2, of the 
the Constitution of the United States, which provides 
that “‘the citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several 
States;”’ nor any violation of the clause in article 1, 
section 8, giving power to Congress ** to regulate com- 
merce with foreign nations and among the several 
States.” The view announced was that corporations 
are not citizens within the clause first cited, on the 
ground that the privileges and immunities secured to 
the citizens of each State, in the several States, are 
those which are common to the citizensof the latter 
States, under their Constitutions and laws, by virtue 
of their being citizens; and that as a corporation 
created by a State is a mere creation of local law, even 
the recognition of its existence by other States, and 
the enforcement of its contracts made therein, depend 
purely on the comity of those States, a comity which 
is never extended where the existence of the corpora- 
tion or the exercise of its powers is “ prejudicial to 
their interests or repugnant to their policy.” And 
the court, speaking by Mr. Justice Field, said: ‘‘ Hav- 
ing no absolute right of recoguition in other States, 
but depending for such recognition and the enforce- 
ment of its contracts upon their assent, it follows, as 
&@ matter of course, that such assent may be granted 











upon such terms and conditions as those States may 
think proper to impose. They may exclude the 
foreign corporation entirely, they may restrict its 
business to particular localities, or they may exact 
such security for the performance of its contracts 
with their citizens as in their judgment will best pro- 
mote the public interest. The whole matter rests in 
their discretion.” As to the power of Congress to 
regulate commerce among the several States, the court 
said, that while the power conferred included com- 
merce carried on by corporations as well as that car- 
ried on by individuals, “issuing a policy of insurance 
is not a transaction of commerce.” This decision only 
followed the principles laid down in the earlier cases 
of Bank of Augusta v. Earle, 13 Pet. 519, 588, and La- 
fayette Ins Co. v. French, 18 How. 404. 

The same rulings were followed in Ducat v. Chicago, 
10 Wall. 410, where it was said that the power ofa 
State to discriminate between her own corporations 
and those of other States desirous of transacting busi- 
ness within her jurisdiction being clearly established, 
it belonged to the State to determine as to the nature 
or degree of discrimination, ‘‘subject only to such 
limitations on her sovereignty as may be found in 
the fundamental law of the Union.’’ Other cases to 
the same effect are Liverpool Ins. Co.v. Massachusetts, 
10 Wall. 566; Coyle v. Continental Jns. Co., 94 U. 8. 585; 
and Cooper Manf’g Co. v. Ferguson, 113 id. 727; 8. C., 
5 Sup. Ct. Rep. 739. 

As early as 1853, the State of New York, by a statute 
(ch. 466), required of every fire insurance company in- 
corporated by any other State or any foreign govern- 
ment, as a prerequisite to doing business in the State, 
that it should file an appointment of an attorney on 
whom process was to be served, and a statement of its 
pecuniary condition, and procure from a designated 
public officer a certificate of authority stating that the 
company had complied with all the requisitions of the 
statute; and also required the renewal, from year to 
year, of the statement and evidence of investments 
and provided that such public officer, on being satis- 
fied that the capital of the company and its securities 
and investments remained secure, should furnish a 
renewal of the certificate of authority. A violation of 
the provisions was made a penal offense. This act, 
with immaterial amendmeuts, is still in force. 

This Pennsylvania corporation came into the State 
of New York to do business, by the consent of the 
State, under this act of 1853, with a license granted for 
a year, and has received such license annually, to run 
forayear. It is within the State for any given year 
under such license, and subject to the conditions pre- 
scribed by statute. The State having the power to ex- 
clude entirely, has the power to change the conditions 
of admission at any time for the future, and to impose 
as a condition the payment uf a new tax, ora further 
tax, as alicense fee. If it imposes such license fee asa 
prerequisite for the future, the foreign corporation, 
until it pays such license fee, is not admitted within 
the State, or within its jurisdiction. It is outside, at 
the threshold, seeking admission, with consent not 
yet given. Theact of 1865 had been passed when the 
corporation first established an agency in the State. 
The amendment of 1875 changed the act of i865 only 
by giving to the superintendent the power of remit- 
ting the fees and charges required to be collected by 
then existing laws. Therefore the corporation was at 
all times after 1872 subject, as a prerequisite to its 
power to do business in New York, to the same license 
fee its own State might thereafter impose on New 
York companies doing business in Pennsylvania. By 
going into the State of New York in 1872, it assented 
to such prerequisite as a condition of its admission 
within the jurisdiction of New York. It could not be 
of right within such jurisdiction until it should re- 
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ceive the consent of the State to its entrance therein 
under the new provisions, and such consent could not 
be given until the tax, as a license fee for the future, 
should be paid. 

It is not to be implied from any thing we have said 
that the power of a State to exclude a foreign corpora- 
tion from doing business within its limits is to be re- 
garded as extending to an interference with the trans- 
action of commerce between that State and other 
States by a corporation created by one of such other 
States. 

Judgment affirmed. 

Harlan, J., dissenting. 


———__>__—— 


GAMING — MONEY LENT FOR ILLEGAL STOCK 
JOBBING. 


PENNSYLVANIA SUPREME COURT, NOV. 1, 1886. 


Wauau vy. Breck. 


Money lent and applied by the borrower for the express 
purpose of settling losses on illegal stock-jobbing trans- 
actions, to which the lender was no party, cannot be re- 
covered back; but the mere fact that a lender of money 
knew that it was to be used for gambling in oil is not 
sufficient to defeat a recovery, unless he confederated 
with the borrower for its unlawful use. 

RROR to Common Pleas, Mercer county. Feigned 

issue to try whether notes on which judgments 

were based, were given as part of a gambling transac- 
tion. Verdict and judgment for defendant. 


S. Griffith & Son and E. P. Gillespie, for plaintiff in 
error. 


Mason & Mason,,for defendant in error. 


TrunkKey, J. In England wagers were not unlaw- 
ful or unenforceable at common law, and therefore 
some of the decisions in that country upon wagering 
coutracts are inapplicable where such contracts are 
unlawful. 

It has never been held in the highest tribunals of 
Pennsylvania that a wager is recoverable, and from 
1803 the uniform consent of authority is to the con- 
trary. Every species of gaming contract, whether of 
insurance by a valued policy where the insured has no 
interest, ora bet on the existence of a letter, or the 
purchase of stocks or other commodities without the 
intention to deliver or receive them, is reprobated 
by our law. Pritchett v. Ins. Co., 3 Yeates, 458; Edg- 
dell v. McLaughlin, 6 Whart. 176; Brua’s Appeal, 55 
Penn. St. 294. In the latter case, Thompson, C. J., re- 
marked: “Any thing which induces men to risk their 
money or property without any other hope of return 
than to get for nothing any given amount from 
another is gambling, and demoralizing to the commu- 
nity. All gambling is immoral.’’ 

A transaction in stocks by way of margin, settle- 
ment of differences, and payment of gain or loss, with- 
out intending to deliver stocks, is a mere wager. Max- 
ton v. Gheen, 75 Penn. St. 166. It is a gambling or 
wagering operation which the law does not sanction, 
and will not carry into effect. Anda broker who ad- 
vances money to pay losses incurred in such opera- 
tions cannot recover the amount advanced, nor even 
his commissions for his services. Fareira v. Gabell, 89 
Penn. St. 89; Dickson’s Ex’rs v. Thomas, 97 id. 278. 
Where an infant dealt in stocks or margins through 
brokers who did not know he was an infant until the 
losses amounted to more than $5,000, which he had 
paid them, it was held that he dealt with the brokers 
as principals, and could recover back the whole 
amount he had deposited with them as margins. 


fiths v. Sears, 112 Penn. St. 523. 





Ruchizky v. De Haven, 97 Peun. St. 202. A bond given 
to cover margins in a gambling transaction will not be 
enforced in favor of an assignee, unless the obligor 
precluded defense by stating that he had none, to the 
assignee, before his purchase from the obligee. Grif- 
Although not pro- 
hibited by statute, a wagering or gambling transac- 
tion in stocks, grain, oil, or other commodities, is un- 
lawfulin this State. A gambling agreement, being 
in violation of the law andin the nature of a public 
wrong, has no legal effect. The law forbids it on the 
ground that it is demoralizing to the community. In 
an issue which involves inquiry whether such wrong 
was agreed to be committed, and was committed, it is 
as fitting to call it a gambling transaction as if it were 
so declared by statute. 

The jury have found that the plaintiff furnished the 
money, that is, the consideration of the notes, for the 
benefit of the defendant, but knowingly, and with the 
purpose of furthering a gambling transaction. No 
question has been made as to what commodity was the 
subject of the transaction, or whether the money was 
used for the purpose of gambling. It would be well 
that the record show a finding of what the transaction 
was; not only that it appear whether it was a violation 
of a statute, or of the common law, but also that it 
may appear whether the act was a public wrong. Ifa 
statute probibit an act, it is not necessary, in order to 
invalidate a contract to do the act, that the statute 
should provide a penalty; nor does it follow, because 
the statute imposes a penalty on a particular act, that 
such act is illegal. Whart. Cont., §§ 363, 364. The issue 
should be so framed that the verdict will show the 
character of the transaction or agreement. 

As a general rule, money loaned for the specific pur- 
pose that it shall be used by the borrower to do an act 
in violation of law, and has been so used, cannot be 
recovered back by the lender. It is not enough to de- 
feat recovery by the lender, that he knew of the bor- 
rower’s intention to illegally appropriate the loan; be 
must know that the borrower is purposing the specific 
illegal use, and must beimplicated asa confederate in 
the transaction. Whart. Cont. 341, 343. ‘ Where 
stock-jobbing is illegal, money lent forthe purpose of 
carrying it on cannot be recovered, supposing it was 
lent knowingly, and with the purpose of furthering the 
illegal act.” Whart. Cont. 453. Money lent and ap- 
plied by the borrower for the express purpose of set- 
tling losses on illegal stock-jobbing transactions, to 
which the lender was no party, cannot be recovered 
back. It being unlawful for one man to pay, it canuot 
be lawful for another to furnish him the means of 
paying. This is said of a case where the means were 
furnished with a full knowledge of the object to which 
they were to be applied, and for the express purpose 
of accomplishing that object. Cannan v. Bryce, 3 
Barn. & Ald. 179. That case arose out of the violation 
of astatute, founded on public policy, to prevent 
stock-jobbing; and it prohibits payment or receipt of 
money for satisfying or making up any difference 
under penalty of £100. Where the plaintiff, while en- 
gaged with the defendant and others in gaming and 
playing at cards for money, lent the defendant a sum 
of money for the purpose of enabling the defendant 
to engage and continue in the gaming, it was held that 
the loan was an illegal contract, and that the money 
could not be recovered. The law which prohibits the 
end will not lend its aid in promoting the means de- 
signed to carry it into effect. That which the law 
prohibits, either in terms or by affixing a penalty to it, 
is unlawful, and it will not promote in one form that 
which it declares wrong in another. White v. Buss, 3 
Cush. 448. 

The cases of Cannan v. Bryce and White v. Buss 
were cases where the acts were violation of statutes. 
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But the principle is not limited in its application to 
such. It applies in many cases where the acts are ille- 
gal solely onthe ground of public policy. A bond 
given in consideration of the loan of money with which 
to put a substitute in the Confederate army cannot be 
enforced. Critcher v. Holloway, 64 N. C. 526. A note 
given for money knowingly leut to be applied to the 
purpose of suppressing @ prosecution for a crime is 
illegal. Plumer v. Smith, 5 N. H. 553. Whether such 
offenses are forbidden or punished by statute or not, 
money advanced for the purpose of furthering their 
commission, and so used, cannot be recovered. 

Atthe argument the case of Third Nat. Bank, 10 
Fed. Rep. 243, was cited as favoring the position that 
the rule that money, lent knowingly and for the pur- 
pose of furthering an illegal act, cannot be recovered, 
applies to acts contrary to statute law, and not those 
eontrary to the law founded on public policy. That 
case was upon promissory notes, the plaintiff claiming 
to bean innocent holder for value. The notes were 
given for balances on an illegal agreement, unenforce- 
able between the original parties; but it was not 
within the gaming statute of Missouri, which destroys 
the negotiable character of a note given fora gaming 
consideration, within the terms of that statute, for it 
pronounces a gaming contract absolutely void; and it 
was held that an innocent holder for value could re- 
cover. In the opinion it is said that the great 
weight of authority supports the rule that a 
broker or agent employed to buy or sell commo- 
dities for the purpose of speculating on the rise 
and fall of prices merely, ava purchasing in his 
own flame, but on bis principal's account, and after 
losses have occurred in such transactions, advancing 
money, at his principal’s request, to pay such losses; 
or if he pays such losses, and afterward his principal 
gives him a note therefor, may recover against his 
principal the advances so made, or the note so exe- 
cuted, notwithstanding the illegal character of the 
original venture. Whether such be the rule in this 
State need not be considered. But it is further re- 
marked: ‘Ifa broker or factor supply his principal 
with funds for the express purpose of enabling him to 
engage in illegal transactions, and if he (the agent) 
conducts the illegal veuture in his own name, it seems 
clear that he becomes a particeps criminis, and the 
law will not aid him to recover moneys advanced for 
such purpose, nor will it enforce securities taken there- 
for.”’ 

And this makes near approach to the controlling 
principle and facts a®alleged in the case before us. 

Where a man lends money to another for the express 
purpose of enabling him to commit a specific unlawful 
act, and such act be afterward committed by means 
of the aid so received, the lender is a particeps crim- 
ints. 

The instructions of the learned judge of the Com- 
mon Pleas were, in the main, correct, and in accord 
with the views hereinbefore stated. There was no 
dispute as to the use made of the money. The gist of 
the controversy was whether the plaintiff confeder- 
ated with the defendant for its unlawful use. The 
court referred to the cases of felony and misdemeanor, 
stating what would make an accomplice in one, anda 
principal in the other, to enable the jury to understand 
that there must have been an agreement that the 
plaintiff would furnish for the defendant’s benefit, 
$500 for the defined purpose of buying oil for the de- 
fendant’s benefit, and for the further defined purpose 
that that purchase should be upon margins, in order 
to defeat the plaintiff's recovery. There was no error 
in that. The third assignment is not sustained. 

The plaintiff's second point was: ‘That if the jury 
believe, from the evidence, that the plaintiff loaned 
the money which formed the consideration of the notes 





for the benefit of the defendant,‘and although he knew 
the money was to be used in buying oi] on margins, 


| still the plaintiffean recover. Answer. Simple knowl- 


edge by the lender of money that the borrower was 
likely to or was going to use it in gambling might not 
be enough to prevent a recovery of the money loaned; 
but if the piaintiff paid the money to Mr. Lamberton, 
the oil broker, in accordance with an arrangement 
made between himself and Mr. Comell, and if he knew 
this money was going to be used on margins, he could 
not recover. Therefore so far as this case is concerned, 
the request is refused.” 

The general charge concluded as follows: ‘The 
burden of proof in this issue is upon the defendant. It 
is for him to show, by the weight of the evidence, that 
Judge Waugh knew that this was being used for the 
purchase of oil upon margins. You will take all the 
evidence in the case, and conclude whether he did 
know that fact.’’ 

The plaintiff's second point omitted reference to the 
allegation that he furnished the money for the purpose 
of purchasing oil on margins, although there was evi- 
dence from which the jury could find that fact. If 
they believed all that was assumed in the point, it did 
not follow that the verdict should be for the plaintiff. 
It was rightly refused. The jury might find the facts 
assumed, and also find thatthe plaintiff gave the 
money for the purpose of being used to speculate in 
the rise and fall in the price of oil; that is, to purchase 
oilupon margins. Then the money having been so 
used, the verdict should be for the defendant. But the 
point simply referred to the plaintiff's knowledge of 
the borrower’s purpose. The answer was explicit, that 
if the plaintiff knew of the defendant’s intention to 
purchase oil upon margins, he could not recover. And 
the same thought was expressed in the closing part of 
the charge. That we think was error. While proper 
instruction was embodied in the remarks respecting a 
felony or misdemeanor, it is by no means clear that 
the jury would not understand that they could infer 
the purpose from the mere fact of knowledge. The 
fourth and fifth assignments of error are sustained. 

Judgment reversed, and venire fucius de novo 


awarded. 
—__»>___—_— 


NEGLIGENCE—EVIDENCE—DUTY OF INN- 
KEEPER. 
HOUSE OF LORDS, MARCH 26, 1886. 


WALKER Vv. MipLAND Rartway Co.* 

A guest at aninn, the property of the respondent company, 
left his bedroom in the middle of the night to go to a 
water-closet. There were properly lighted and easily ac- 
cessible closets in the same corridor, but he went to the 
dark “‘ service room,” the door of which was shut. but 
not locked, and fell down the unguarded well of a lift at 
the end of the room, and was killed. The “service room” 
was not lighted or used at night, and visitors had no busi- 
ness there at any time. In an action brought by the per- 
sonal representatives of the deceased, held, that there 
was no evidence of negligence on the part of the respond- 
ents to go toa jury. 


oe was an appeal from a judgment of the Court of 

Appeal (Fry, L. J., dissenting), which had affirmed 
a judgment of the Queen’s Bench Division. 

The action was brought under Lord Campbell’s act, 
by the appellants, as the personal representatives of a 
Mr. Smith, who was killed by a fall at the Midland 
Hotel, St. Pancras, in May, 1883, under circumstances 
which appear fully in the judgment of the Earl of 
Selborne. 
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The action was tried before Grove, J., and a special 
jury, when a verdict was found for the plaintiffs for 
3.5001. damages; but this verdict was set aside by the 
Queen’s Bench Division, and judgment was entered for 
the defendants on the ground that there was no evi- 
dence of negligence on their part, and this judgment 
was affirmed in the Court of Appeal, as above men- 
tioned. 

Willis, Q. C., and Birrell appeared for appellants. 

Sir R. Webster, Q. C., and Noble, for respondents. 

EARL oF SetBorne. My Lords: The husband of 
the plaintiff, appellant here, lost his life by falling down 
the well of a lift at the respondent's hotel at their St. 
Pancras station. The wellin question was for a lug- 
gage lift, at the further end of a “‘ service ’’ room (used 
for the temporary deposit of luggage and other pur- 
poses incidental to the general service of the hotel), of 
which the door opened into a corridor on the third 
floor, containing sleeping apartments for guests, one 
of which apartments (nearly opposite to the service 
room) was occupied by the plaintiff and her husband, 
who had been for more than a day staying at that ho- 
tel. The door of theservice room was shut, but not 
locked (I think it appears by the evidence that it had 
no key); the well, which was seventeen feet from the 
door, had been left unfenced. There were iron doors 
at the entrance to it, by closing which it might have 
been fenced; these were left open. I infer that this 
service room was not used by the servants of the hotel 
at night. I find no evidence that it was ever used after 
the gas was turned down, and I cannot in this inquiry 
attribute any importance to the statement of the wit- 
ness Naef that he has ‘‘ known the servants of visitors 
sometimes, but very seldom, go to the service room to 
get water at night.””, He does not say that he ever 
knew this done after midnight, when the light in that 
room was extinguished; and the place for water there 
was close to, and just within the door. He says he 
never knew any visitor go to that room at all. This 
accident happened three hours or more after midnight. 
The deceased had been out late with a friend, and 
had only just returned to the hotel. According to the 
evidence of his friend, the refreshments which he had 
taken had produced an effect, not enought to make 
him incapable of taking reasonable care of himself, 
but enough (as I cannot but infer) to make the absence 
of such care on his part less improbable than it might 
have been under other circumstances. He went to his 
own room, and having occasion to go to a water-closet, 
asked his wife, twice over, where the place was. With- 
out waiting for her answer, he went out into the cor- 
ridor, where the gas lights were turned down, as was 
usual at that hour, so that there was some, but not a 
clear or distinct light. No candles were used in the 
hotel; all the artificial light was from gas. There were 
proper water-closets, properly lighted within, with 
doors partly glazed, and having the letters *‘W. C.” 
legible upon them, inan open recess of the same corri- 
dor, which the plaintiff's husband might have seen if he 
had gone only a few paces beyond the service room upon 
the same side. Those closets might have been seen by 
him as often as he ascended to or descended from the 
corridor, while staying at the hotel, as on every such 
occasion he passed to or from his room in front of the 
recess where they were. It must be taken however 
that he had not actually observed them. What he did 
was to open the door of the service room, the first door 
he came to on crossing the corridor toward the left. 
It was distinguished from the doors of the sleeping 
apartments by having glass on the upper part, on which 
the word ‘“Service’’ was written, but not so as to be 
clearly legible by the light then in the corridor. There 
was no light within. Just within the door, to the left, 
there was a sink, in which there was some drip of 











water, the sound of which was perceptible outside. 
On opening the door it was apparent that the room 
was absolutely dark, and it must have been at once 
perceived that the drip of watercame from the place 
where the sink was, which the deceased left behind 
him as he advanced into the room. He nevertheless 
instead of continuing his search along the corridor in 
search of a water-closet properly lightly (which he 
would have found within a very short distance if he 
had done so), went into this dark room. It contained 
one or more tables, on the same side as the sink, and 
some luggage was lying on the floor; but with tnese 
things he does not seem to have come in contact. He 
made his way through the darkness to the further end, 
and there met the danger which cost him his life. 
The door of the room seems to have been found closed 
when search wis afterward made for him; this at 
least is the effect of the plaintiff'sevidence, though the 
night watchman, Naef, says that the door was then 
open. This is a summary of the whole evidence, omit- 
ting nothing which can be regarded as favorable tothe 
plaintiff's case. The statute under which the action 
was brought made it necessary for the plaintiff to 
prove that her husband’s death was caused by such a 
‘wrongful act, neglect or default’? of the respond- 
ents as would have entitled him to maintain an action 
and recover damages for any injury (not mortal)which 
he might have sustained. This is not a question of 
any “act’’ done by the respondents; it is one of al- 
leged neglect or default. Wrongful neglect or default 
there could not be, unless a duty which was not per- 
formed was previously owing by the respondents 
toward the plaintiff's husband, or toward persons in 
the same situation, in respect of the place where the 
accident happened. Prima facie, there was no such 
duty, for the service room wasa place in which no 
guest of the hotel had any right or legitimate occasion 
to be, and into which nosuch guest was expressly or 
impliedly invited to go. I think it impossible to hold 
that the general duty of an innkeeper to take proper 
care for the safety of his guests extends to every room 
in his house, at all hours of night or day, irrespective 
of the question whether any such guests may have a 
right, or some reasonable cause, to be there. The 
duty must, I think, be limited to those places into 
which guests may reasonably be supposed to be likely 
to go, in the belief, reasonably entertained, that they 
are entitled or invited to do so. Unless there was 
evidence fit for the consideration of a jury that any 
guest in the position of the deceased would, in the 
darkness of night, have reasonablé ground for believ- 
ing this service room to be a water-closet, and for act- 
ing as he did, there is nothing else in the case which, 
as it seems to me, could make the respondents’ omis- 
sion to provide against dangers within that service 
room wrongful toward the plaintiff's husband or gen- 
erally toward their guests; for there was no other 
ground on which the presence of any guest there 
could reasonably be explained or excused. Were 
then those circumstances connected with this room, 
which alone can be supposed to have suggested to the 
mind of the deceased that it might be a ww er-closet, 
enough to furnish reasonable ground for a belief on 
which a guest in the situation of the deceased might 
reasonably act in the way he did, that this service 
room was a water-closet? This seems to me to be the 
question, putting it most favorably for the appellant. 
Those circumstances were the glass in the door and 
the audible drip of water within. I do not add the 
absence of light, for to me it would not seem reason- 
able to expect that water-closets intended for use at 
night in such an hotel would be left unlighted. But 
the glass in the door no more denoted a water-closet 
(there being no light within) than it did auy other 
kind of room, passage or place, which might receive 
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borrowed light from the corridor, such, for instance, 
asaservice room, a housemaid’s closet, or the en- 
trance to a passage or back staircase. And the drip 
of water would be left behind by any one advancing, 
as the plaintiff's husband did, into the room, and 
could not be supposed by any such person to denote 
the situation of the object of his search. At the most 
these circumstances might explain his first act, in 
opening the door to see what, if any thing, might be 
discernible within ; but when he had done this, and 
found the room quite dark, I cannot regard either of 
them alone, or both together, as furnishing reasonable 
ground for his going forward in the dark to the place 
where he fell, instead of proceeding a little further 
along the corridor, where proper water-closets, with 
proper lights, might have been found. Would the re- 
spondents have been wrong-doers toward him, all 
other circumstances being the same, if he had come to 
a steep staircase instead of the unguarded well of a 
lift, and had fallen down it? I think not; and if not, 
I do not think they can be liable, because it was the 
well of alift with iron doors, which had been pur- 
posely or inadvertently left unclosed. The magnitude 
of a particular danger to any one who may happen to 
come in the way of it unawares, may doubtless en- 
hance the responsibility of the person to whom it is 
imputable, for the neglect of any duty which he owes 
to persons whom he leaves exposed to it; but I do not 
see how it can create such a duty, when the person 
who suffers would not, in the proper or ordinary 
course of things, or without his own unauthorized and 
unreasonable act, have been within the reach of the 
dangef at all. { will not detain your lordships by con- 
sidering some other things which might have hap- 
pened, as e. g., if the plaintiff's husband had sustained 
serious hurt by stumbling over the luggage which was 
on the floor of the service room, or if there had been 
in the room brittle or perishable articles of value be- 
longing to the defendants, which he might have bro- 
ken or injured while groping about in the darkness. I 
doubt whether a judgment in the appellant’s favor in 
the actual case could be justified, unless upon princi- 
ples which would equally have entitled the plaintiff's 
husband to damages in the first of those cases, and 
have exonerated him from liability in the other. In 
considering whether there was any evidence of neg- 
lect of duty by the respondents, it would not in my 
opinion be right to leave out of sight the fact that 
they did not so conduct their hotel as to drive their 
guests to grope about in dark places or to explore un- 
known rooms in order to find water-closets. These 
conveniences were provided in that corridor, in posi- 
tions easily accessible, and easily discoverable by any 
guests in the circumstances of the appellant’s husband, 
who might endeavor, with reasonable care and pa- 
tience, to observe or find them; and they were kept 
properly lighted at night. Much as I regret the terri- 
ble result to the plaintiff's husband, I cannot hold the 
respondents responsible for it. The majority of the 
learned judges in the Court of Appeal, and all the 
judges of the Queen’s Bench Division, before whom 
the case came, thought that there was no evidence of 
any wrongful neglect or default toward the plaintiff's 
husband on the respondent’s part. I am unable to 
differ from them. If the evidence, illustrated by the 
plans which were before us, would not have been 
enough to go toa jury without the view, Iam unable 
to see how a view of the corridor lighted so as to re- 
produce, as far as possible, its condition at the time 
of the accident could make any material difference. I 
therefore move your lordships to dismiss this appeal. 
But as this isa case in which the appellant has been a 
great sufferer, for whom all your lordships must feel 
the greatest compassion, and as one of the learned 





judges in the Court of Appeal, in a very able judg- 
ment, took a view different from that which I have 
submitted (of encouraging an appeal), and as some of 
your lordships— though ] believe not a majority—con- 
cur in the opinion of that learned judge, I would pro- 
pose to your lordships that the appeal should be dis- 
missed without costs. 

Lord Watson and Lord Bramwell concurred. 

Lords Fitzgerald and Ashbourne dissented from the 
judgment or the Earl of Selborne, holding that on the 
facts of the case there was evidence to go to the jury 
that the respondents had been guilty of a culpable 
breach of duty, aud that the verdict ought not to be 
disturbed. 

Judgment appealed from affirmed, and appeal dis- 
missed without costs. 


—>—_—_—. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CRIMINAL LAW—LIBEL — EVIDENCE — CORROBORA- 
TION—RES GEST Z.—In a criminal prosecution for libel 
against a newspaper, the writer of the libel and 
another member of the newspaper staff testified that 
they were sent to the comptroller’s office in the city 
to verify the statement made, and reported to defend- 
ants that it was false; that defendants thereupon is- 
sued a second edition of the paper, in which the libel 
was repeated. Held,the testimony of aclerk in the 
comptroller’s Office as to the visit of the aforesaid wit- 
nesses to the office, and their inspection of the books, 
was admissible, both as evidence in corroboration of 
the evidence of accomplices, and also as evidence re- 
lating to the main issue involved and as part of the 
res geste. Nov. 23, 1886. People v. Sherman. Opinion 
by Miller, J. 


MASTER AND SERVANT—NEGLIGENCE—LIABILITY OF 
MASTER TO SERVANT—ASSUMPTION OF RISK.—In an 
action for damages for injuries resulting in death, 
sustained by an employee in consequence of stepping 
upon certain uncovered couplings in defendant’s mill, 
where the evidence shows that deceased entered de- 
fendant’s service with knowledge and appreciation of 
the risk resulting from leaving the coupling uncov- 
ered; that he was foreman, familiar with the machin- 
ery, and capable of appreciating the consequences of 
leaving the couplings uncovered; held, that he took 
upon himself the risk of injury, and an action for 
damages will not lie. In such acase, if it is proved 
that defendant’s superintendent asked deceased if he 
wanted the couplings covered, and the latter declined 
the precaution, it shows defendant took on himself the 
risks of the omission, and frees; the employer from re- 
sponsibility, and it is therefore error in the court be- 
low to charge the jury that it is acircumstance for 
them to consider upon the question of the assumption 
of consequent dangers by the deceased. Nov. 23, 1886. 
Shaw v. Sheldon. Opinion per Curiam. 


NEGLIGENCE—RATLROAD COMPANY—BRIDGE OVER 
TRACK—EVIDENCE.—Where, in an action for damages 
against a railroad company for death alleged to have 
been caused by the deceased’s falling off a bridge 
which defendant had built to carry a public way across 
their track, and which was alleged to be unsafe, the 
evidence shows that deceased was found lying on the 
track at night beneath the bridge, suffering from shock 
and concussion of which he soon died, and with in- 
juries such as might have been caused by falling off 
the bridge or froma car, or from a blow, “but the 
probability was, from the general condition of the 
man, that it was a fall,” but there is no evidence to 
show that deceased was seen at the bridge or upon or 
at its approaches, or that he was that evening going 
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toward the bridge, or his home beyond, or was intend- 
ing to do so, the condition of the bridge is unimport- 
ant, and no case is shown for recovery. Nov. 23, 1886. 
Gardinier v. N. Y. C. & H. R. R. Co. Opinion by 
Danforth, J. 


RECEIVER — WHEN APPOINTED — PARTNERSHIP — 
DAMAGE OR ACCOUNT.—In av action brought bya 
purchaser, for value, of the interest of a partner ina 
partnership, to recover his interest from the fraudu- 
lent vendees of a judgment creditor who had fraudu- 
lently acquired the partnership property under 
execution sale, and to which the other partner had 
not been made a party, and in which action plain- 
tiffseeks to have the fraudulent execution sale set 
aside, and the partnership property sold, and the share 
claimed by him paid to him out of the proceeds, the 
court has no power to appoint a receiver to make such 
sale and settlement, the ascertainment of the value of 
the property, of the use, and the amount of certain 
insurance realized thereon, involved iu plaintiff's re- 
lief as prayed, being items of damage, and not of ac- 
count. Nov. 23, 1886. Morrison v. Van Benthuysen. 
Opinion by Fiuch, J. 


WILL — CONSTRUCTION — VESTED INTERESTS—TEN- 
ANTS IN COMMON.—Under section 40, 1 Rev. St. N. Y. 
721, providing that ‘‘when in consequence of a valid 
limitation of an expectant estate, there shall be asus- 
pension of the power of alienation or of the ownership, 
during the continuance of which the rents and profits 
shall be undisposed of, and no valid direction for their 
accumulation is given, such rents and profits shall be- 
long to the person presumptively entitled to the next 
eventual estate,”’ an estate given by will to trustees to 
apply the income thereof equally among the wife and 
six children of the testator during the life of the wife, 
and after her death, the estate to be divided equally 
among the children living at her death, and if any 
child should die leaving issue, such issue to take the 
share that their parent would take if living, vests their 
respective interests in the beneficiaries as tenants in 
common, and the child of a daughter who dies during 
the life of the testator’s widow is entitled tu its moth- 
er’s share of the income of the estate. Warner v. 
Durant, 76 N. Y. 133; Smith v. Edwards, 88 id. 82; 
Shipman v. Rollins, 98 id. 311. The whole income is 
not given to the children during the life of the widow, 
and during her life the estate is vested in the trustees. 
There is no direct gift to the children, but simply a 
direction for a division among them after the death 
of the widow. In Waruer v. Durant, Folger, J., said: 
“ Where there is no gift, but adirection to executors 
or trustees to pay, or to divide and to pay, at a future 
time, the vesting will not take place until that time 
arrives.”” In Smith v. Edwards, Finch, J., said that 
“it has been often held, that if futurity is annexed to 
the substance of the gift, the vesting is suspended; ” 
and that *‘ when the only gift is in the direction to pay 
or distribute at a future time, the case is not to be 
ranked with those in which the payment or distribu- 
tion only is deferred, but is one in which time is the 
essence of the gift.’” These genera) rules must control 
the construction of this will, as there is nothing in its 
context or general language which renders them in- 
applicable. This construction too is in harmony with 
the presumed intention of the testator. He vested 
the whole estate in the trustees during the life of his 
widow, and during that time evidently intended that 
it should remain there, and not be subject to the dis- 
posal of his children, or liable to be seized by their 
creditors; and after the death of his widow, he gave 
it, not to the children living at his death, but to the 
children, and descendants of children deceased, living 
at her death. It is clear that the testator intended 
that his wife and children should take the surplus in- 





come, not as a class, not as joint tenants, but distribu- 
tively as tenants in common. Such is the plain lan- 
guage ofthe will. The trustees were to divide the 
surplus “ equally between ” his wife and six children, 
so as to give each ‘‘an equai share,” and “ each one” 
was ‘‘to defray, out of his or her share,” his or her 
personal expenses. Such language is always held to 
constitute the beneficiaries tenants in common, and 
to show that they take distributively, unless there is 
something in other provisions of the will to show that 
the testatur intended that they should take as a class; 
and so it was held in Hoppock v. Tucker, 59 N. Y. 202. 
Here there is nothing in the will to control, modify, 
or limit the plain meaning of this language. The tes- 
tator’s wife was not old, and it appears that he con- 
templated that one or more of his children might, 
during her life, marry, die, and leave descendants. He 
made no provision for the the support of such descend- 
ants in the family home, and it cannot be supposed 
that he intended they should, during the life of his 
widow, be left without any means of support. He put 
such descendants in the place of their deceased par- 
ents after the death of his widow, and it is fair to in- 
fer that he expected that they would in some way take 
the place of their parents during her life. A construo- 
tion giving such effect to the will, will certainly come 
nearest to the presumed intention of the testator. 
Nov. 23, 1886. Delafield v. Shipman. Opinion by 
Earl, J. 


UNITED STATES SUPREME COURT AB- 
STRACT. 
CoRPORATIONS—RIGHT TO SELL FRANCHISE—MORT- 
GAGE OF FRANCHISE—WATER-POWER.— When the char- 
ter of a corporation giving the exclusive right to use 
certain water-power, gives it power to sell all the 
rights it has under the charter, it may mortgage the 
same. The charter itself seems to have given unlim- 
ited power to the company to sell every thing it had, 
including its exclusive right to the hydraulic powers 
and privileges created by the water which it 
takes from the Santiam river. Such is the ex- 
press language of the sixth section of the char- 
ter. Describing what it is that is granted to 
this corporation with regard to the water and its use, 
and in the same language, what it may do inthe 
way of disposing of it, it says ‘‘said corporation shall 
have the exclusive right to the hydraulic powers and 
privileges created by the water which it takes 
from the Santiam river, and may use, rent or sell the 
same, or any portion thereof, as he may deem expe- 
dient.’”’ There seems to be here no limitation upon 
the power of the corporation to dispose of whatever it 
acquired under the statute which called it into being. 
Describing in the same sentence that it shall have 
“the exclusive right to the hydraulic powers and priv- 
ileges created by the water which it takes from the 
Santiam river,” it declares that it “‘may use, rent or 
sell the same,’’ which means all of it; and to show 
that it does mean all of it, there is added after the 
words ‘‘sell the same”’ the further clause, ‘‘or any 
portion thereof, as it may deem expedient.”’ It is 
hardly necessary to say that this right to sell in these 
general and strong terms, or to rent or to useit, must 
include the power to mortgage it. A mortgage is in 
effect a sale with a power of defeasance, which may 
ultimately end in an absolute transfer of the title. 
This language is in its nature inconsistent with a lim- 
itation upon the power of the company to transfer its 
rights and privileges. If there is any thing peculiar in 
the word “ franchise’’ it must include, in any defini- 
tion that can be given it, this word ‘‘ privileges,” es- 
pecially when the statute speaks of ‘the exclusive 
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right to the hydraulic powers and privileges.” As we 
have already said, it would be unprofitable to go into 
an inquiry of how far the corporation could have 
transferred these exclusive rights and privileges to any 
body else, and how far it could have divested itself of 
them, and of its power to use them if no such lan- 
guage had been in the charter. But the supreme leg- 
islative power, which had the right to make this cor- 
poration, and to which it would be subject more or 
less in its exercise of the powers conferred upon it, has 
also said, as it hada right to say, that it may sell these 
privileges, may part with them, and may transfer 
them to other persons, and we think this language is 
sufficient warrant for any thing actually conveyed by 
the mortgage and by the decree of the court. Nov. 
29, 1886. Willamette Woolen Manuf’g Co. v. Bank of 
British Columbia. Opinion by Miller, J. 


COUNTIES—COURT-HOUSE—CHANGE OF SITE—COURT- 
HOUSE BURNED—ACTS N. C. 1868, cH. 20.—Where a 
court-house has been destroyed by fire, the renting of 
a building to be used for a court-house in another lo- 
cality cannot be considered as a removal or a designa- 
tion of a new site for a court-house within the mean- 
ing of the statute of North Carolina (acts of 1868, ch. 
20), providing that the site of any county building 
shall not be changed unless by vote of the county com- 
missioners previously had, and notice given. After 
the occupation of the rented building for five years as 
a court-house, the change of title from that of lessor 
fora term of years to an ownershipin fee by reason 
of purchase is not a change of the site of a county 
building, within the meaning of the statute. Nov. 29, 
1886. Board of Com’ rs of the County pf Washington v. 
Sallinger. Opinion by Matthews, J. 


JURISDICTION—NON-RESIDENTS—PERSONAL JUDG- 
MENT—SALE OF LANDS.—The courts of a State have no 
jurisdiction over the persons of non-residents; and 
where judgment for costs was rendered in an action 
of trespass to try title to lands against a non-resident 
defendant not personally served with process, and 
who did not appear, a sale of other lands of defendant 
to satisfy the judgment is void. The State bas juris- 
diction over property within its limits owned by non- 
residents, and may therefore subject it to the pay- 
ment of demands against them of its own citizens. It 
is only in virtue of its jurisdiction over the property, 
as we have said on a former occasion, that its tribu- 
nals can inquire into the non-resident’s obligations to 
its own citizens; and the inquiry can then proceed 
only so far as may be necessary for the disposition of 
the property. If the non-resident possesses no prop- 
erty in the State, there is nothing upon which its tri- 
bunals can act. Pennoyer v. Neff, 95 U. S. 723. They 
cannot determine the validity of any demand beyond 
that which is satisfied by the property. For any fur- 
ther adjudication the defendant must be personally 
served with citation, or voluntarily appear in the ac- 
tion. The laws of the State have no operation out- 
side of the territory, except so far as may be allowed 
by comity; its tribunals cannot send their citation 
beyond its limits, and require parties there domiciled 
to respond to proceedings against them; and publica- 
tion of citation within the State cannot create any 
greater obligation upon them to appear. Pennoyer v. 
Neff, 95 U.S. 727. So necessarily such tribunals can 
have no jurisdicfjiuon to pass upon the obligations of 
non-residents, except to the extent and for the pur- 
pose mentioned. This doctrine is clearly stated in 
Cooper v. Reynolds, 10 Wall. 308, where it became 
necessary to declare the effect of a personal action 
against an absent party without the jurisdiction of 
the court, and not served with process or voluntarily 
appearing in theaction, and whose property was at- 
tached, and sought to be subjected to the payment of 





the demand of the resident plaintiff. After stating 
the general purpose of the action, and the inability to 
serve process upon the defendant, and the provision 
of law for attaching his property in such cases, the 
court, speaking by Mr. Justice Miller, said: “If the 
defendant appears the cause becomes mainly a suit in 
personam, with the added incident that the property 
attached remains liable, under the control of the 
court, to answer to any demand which may be estab- 
lished against the defendant by the final judgment of 
the court. Butif there isno appearance of the de- 
fendant, aud no service of process on him, the case be- 
comes, in its essential nature, a proceeding in rem, the 
only effect of which is to subject the property at- 
tached to the payment of the demand which the court 
may find to be due to the plaintiff. That such is the 
nature of this proceeding in this latter class of cases 
is clearly evinced by two well-established proposi- 
tions: First. The judgment of the court, though in 
form a personal judgment against the defendant, has 
no effect beyond the property attached in that suit. 
No general execution can be issued for any balance 
unpaid after the attached property is exhausted. No 
suit can be maintained on such a judgment in the 
same court, or in any other; nor can it be used as evi- 
dence in any other proceeding not affecting the at- 
tached property; nor could the costs in that proceed- 
ing be collected of defendant out of any other prop- 
erty than that attached in the suit. Second. The 
court in such a suit cannot proceed unless the officer 
finds some property of defendant on which to levy 
the writ of attachment. A return that none can be 
found is the end of the case, and deprives the court of 
further jurisdiction, though the publication may 
have been duly made and proven in court.’’ 10 
Wall. 318. To this statment of the law it may be added 
what indeed isa conclusion from the doctrine, that 
while the costs of an action may properly be satisfied 
out of the property attached, or otherwise brought 
under the control of the court, no personal liability 
for them can be created against the absent or non-resi- 
dent defendant; the power of the court being limited. 
as we have already said, to the disposition of the 
property, which is alone within its jurisdiction. Nov. 
29, 1886. Freemanv. Alderson. Opinion by Field, J. 


MUNICIPAL BONDS—INVALID ON FACE—BONA FIDE 
PURCHASER—DIFFERENT ACTS—AUDITOR’S CERTIFI- 
CATE OF REGULARITY.—(1) Where township bonds in 
the hands of bona fide purchasers for value are invalid 
on their face under the act under which they were 
issued, they willnot be declared valid under another 
act under which they might have been issued, when, 
if so issued, they would have been valid on their face, 
but the act was not complied with, and they would 
have been invalid under it in fact. The purchaser, 
having had notice of the invalidity of the bonds, can- 
not maintain their validity under an act to which 
they do not refer, as valid on their face under such 
act, if such act was not complied with, and the bonds 
were actually invalid under it. (2) Where the recitals 
in township bonds show that they were issued under 
an act under which the auditor had no authority to 
register them, and certify that they were regularly 
and legally issued, a recital of such registration and 
certificate, although conclusive, when authorized upon 
the facts (as when the bonds are held by bona fide pur- 
chasers) will in such case be ineffectual to make valid 
such bonds under a general act to which they do not 
refer, and under which in fact they were not issued. 
Nov. 29, 1886. Crow v. Township of Oxford. Opinion by 
Blatchford, J. 

NEGLIGENCE — EVIDENCE— DEPOSITIONS — PHYSI- 
CIAN’S WRITTEN STATEMENT—RES GESTH—DECLARA- 
vTIONS.—(1) Inan action against a railroad company to 
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recover damages for a personal injury the written 
statement of the plaintiff's physician attached to his 
deposition representing her condition as it appeared 
when he first saw her, and as it continued up to a cer- 
tain time, not being made under oath and in defend- 
ant’s presence, or with its knowledge and consent, is 
incompetent and inadmissible against the objections 
of the defendants, as evidence before the jury. 
Where a physician testifies on behalf of a plaintiff in 
an action for a personal injury, against a railroad com- 
pany, apart from his certificate,as to the material 
facts embodied in it, which certificate was allowed to 
goto the jury as evidence of the condition of the 
plaintiff when she left his charge, a reversal will never- 
theless be directed upon the ground of the admission 
of such certificate, unless it appears beyond doubt that 
the admission did not and could not have prejudiced 
the rights of the company. The authorities are uni- 
form in holding that a witness is at liberty to exam- 
ine a memorandum prepared by him, under the cir- 
cumstances in which this one was, for the purpose of 
refreshing or assisting his recollection as to the facts 
stated in it. But there are adjudged cases which de- 
clare that unless prepared in the discharge of some 
public duty, or of some duty arising out of the busi- 
ness relations of the witness with others, or in the 
regular course of his own business, or with the knowl- 
edge and concurrence of the party to be charged, and 
for the purpose of charging him, such a memorandum 
cannot under any circumstances be admitted as an 
instrument of evidence. There are however other 
cases to the effect that where the witness states under 
oath that the memorandum was made by him pres- 
ently after the transaction to which it relates for the 
purpose of perpetuating his recollection of the facts, 
and that he knows it was correct when prepared, 
although after reading it he cannot recall the circum- 
stances so as to state them alone from memory, the 
paper may be received as the best evidence of which 
the case admits. The present case does not require us 
to enter upon an examination of the numerous au- 
thorities upon this general subject, for it does not ap- 
pear here but that at the time the witness testified he 
had, without even looking at his written statement, a 
clear, distinct recollection of every essential fact 
stated in it. If he had such present recollection, 
there was no necessity whatever for reading that pa- 
per tothe jury. Applying then to the case the most 
liberal rule announced in any of the authorities, the 
ruling by which the plaintiffs were allowed to read 
the physician’s written statement tothe jury as evi- 
dence in itself of the facts herein recited was errone- 
ous. (2) It is however claimed in behalf of the plain- 
tiffs thatin his answer to other interrogatories the 
physician testified, apart from the certificate, to the 
material facts embodied in it, and that therefore the 
reading of it to the jury could not have prejudiced 
the rights of the defendant, and for that reason should 
not be aground of reversal. We are unable to say 
that the defendant was not injuriously affected by the 
reading of the physician’s certificate in evidence. It is 
not easyto determine what weight was given to it by the 
jury. In estimating the damages to be awarded in view 
of the extent and character of the injuries received, 
the jury, for aught that the court can know, may have 
been largely controlled by its statements. The prac- 
tice of admitting in evidence the unsworn statements 
of witnesses, prepared in advance of trial at the re- 
quest of one party, and without the knowledge of the 
other party, should not be encouraged by further de- 
partures from the established rules of evidence. 
While this court will not disturb a judgment for an 
error that did not operate to the substantial injury 
of the party against whom it was committed, it is 





well settled thata reversal will be directed unless it 
appears beyond doubt that the error complained of 
did not and could not have prejudiced the rights of the 
party. Smiths v. Shoemaker, 17 Wall. 630, 639; Deery 
v. Cray, 5 id. 795; Moores v. National Bank, 104 U. 8. 
630: Gilmer v. Higley, 110id. 50; S. C., 3 Sup. Ct. Rep. 
471. (3) In an action against a railroad company for 
a personal injury, the declarations of the engineer to 
a witness, called on behalf of plaintiff, after the acci- 
dent had become a completed fact, and when he was 
not performing the duties of engineer, are not compe- 
tent against the defendant, for the purpose of proving 
the rate of speed at which the train was moving at the 
time of the accident. There can be no dispute as to 
the general rules governing the admissibility of the 
declarations of an agent to affect the principal. The 
acts of an agent, within the scope of the authority dele- 
gated to him, are deemed the acts of the principal. 
Whatever he does inthe lawful exercise of that au- 
thority is imputable to the principal, and may be 
proven without calling the agent asa witness. So in 
consequence of the relation between him and the 
principal, his statement or declaration is under some 
circumstances regarded as of the nature of original 
evidence; ‘‘ being,’”’ says Phillips, ‘‘the ultimate fact 
to be proved, and not an admission of some other 
fact.” 1 Phil. Ev. 381. “But it must be remem- 
bered,”’ says Greenleaf, ‘that the admission of the 
agent cannot always be assimilated to the admission 
of the principal. The party’s own admission, when- 
ever made, may be given in evidence against him; but 
the admission or declaration of his agent binds him 
only when it is made during the continuance of the 
agency in regard to a transaction then depending et 
dum fervet opus. It is because it is a verbal act and 
part of the res geste that it is admissible at all; and 
therefore it is not necessary to call the agent to prove 
it; but wherever what he did is admissible in evi- 
dence, there it is competent to prove what he said 
about the act while he was doing it.” 1 Greenl., § 113. 
This court had occasion in Packet Co. v. Clough, 20 
Wall. 540, to consider this question. Referring to the 
rule as stated by Mr. Justice Story in his treatise on 
Agency (§ 134), that ‘‘ where the acts of the agent will 
bind the principal, there his representations, declara- 
tions and admissions respecting the subject-matter 
will also bind him, if made at the same time and con- 
stituting part of the res geste,’’ the court, speaking by 
Mr. Justice Story, said: “A close attention to this 
rule, which is of universal acceptance, will solve almost 
every difficulty. But an act done by an agent cannot 
be varied, qualified or explained, either by his decla- 
rations, which amount to no more than a mere narra- 
tive of a past occurrence or by an isolated conversa- 
tion held, or an _ isolated act done, at a later 
period. The reason is that the agent to do 
the act is not wuuthorized to narrate what he 
had done, or how he had done it, and his dec- 
laration is no part of the res geste.’’ We are of the 
opinion that the declaration of the engineer Herbert 
to the witness Roach was not competent against the 
defendant for the purpose of proving the rate of speed 
at which the train was moving at the time of the acci- 
dent. It is true that in view of the engineer’s expe- 
rience and position, his statements under oath asa 
witness, in respect to that matter, if credited, would 
have influence with the jury. Although the speed of 
the train was in some degree subject to his control, 
still his authority in that respect did not carry with it 
authority to make declarations or admissions ata 
subsequent time as to the manner in which, on any 
particular trip, or at any designated point in his route, 
he had performed his duty. His declarations after the 
accident had become a competent fact, and when he 
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was not performing the duties of engineer, that the 
train, at the moment the plaintiff was injured, was 
being run at the rate of eighteen miles an hour, was 
not explanatory of any thing in which he was then en- 
gaged. It did not accompany the act from which the 
injuries in question arose. lt was in its essence the 
mere narration of a past occurrence, and not a part of 
the res geste ; simply an assertion or representation, 
in the course of conversation, as toa matter not then 
pending, and in respect to which his authority as engi- 
neer had been fully exerted. It is not to be deemed 
part of the res geste, simply because of the brief pe- 
riod intervening between the accident and the making 
oftbe declaration. The fact remains that the occur- 
rence had ended when the declaration in question was 
made, and the engineer was not in the act of doingany 
thing that could possibly affect it. If his declaration 
had been made the vext day after the accident, it 
would scarcely be claimed that it was admissible evi- 
dence against the company. And yet the circum- 
stance that it was made between ten and thirty min- 
utes—an appreciable period of time—after the acci- 
dent, cannot, upon principle, make this case an excep- 
tion to the general rule. If the contrary view should 
be maintained, it would follow that the declarations 
of the engineer, if favorable to the company, would 
have been admissible in its behalf as part of the res 
geste, without calling him as a witness; a proposition 
that will find no support in the laws of evidence. The 
cases have gone farenough in the admission of the 
subsequent declaration of agents as evidence against 
their principals. These views are fully sustained by 
adjudications in the highest courts of the States. Luby 
v. Hudson River R. Co., 17 N. Y. 131; Pennsylvania 
R. Co. v. Books, 57 Penn. St. 343; Dietrich v. Bulti- 
more & H. 8. R. Co., 58 Md. 347, 355; Lane v. Bryant, 
9 Gray, 245. We deem it unnecessary to notice other 
exceptions taken to the action of the court below. 
This case was decided at the last term of this court, 
and Mr. Justice Woods concurred in the order of re- 
versal upon the grounds herein stated. For the errcrs 
indicated the judgment is reversed, and the cause is 
remanded for a new trial, and for further proceedings 
consistent with this opinion. Nov. 1, 1886. Vicksburg 
& M. R.Co. v. O’Brien. Opinion by Harlan, J. 


REMOVAL OF CAUSES—CITIZENSHIP—FORMAL AND 
NECESSARY PARTIES—RAILROAD COMPANIES—LEASE— 
STOCKHOLDERS’ SUIT.—In a suit by astockholder of a 
railroad company in behalf of himself and other stock- 
holders who will contribute to the expenses, or for 
the cancellation of a lease made by his company to a 
railroad corporation of another State, and for an in- 
junction restraining the latter corporation for 
operating plaintiff's road, and to restrain plain- 
tiffs company from issuing stock to raise funds 
for the purpose of buying up the lease, and to 
bring the lessee to an account, both companies 
are necessarily parties defendant in the suit, and the 
same will not be transferred to the United States 
court, at the instance of the lessee corporation, on the 
ground that plaintiff's company is merely a formal 
party, and such corporation is a citizen of a different 
State from plaintiff. New Jersey Cent. R. Co. v.Mills, 
113 U. S. 249. Nov. 29, 1886. East Tennessee, V. & G. 
R. Co. v. Grayson. Opinion by Waite, C. J. 


SALE—OFFER—ACCEPTANCE OF LESS QUANTITY— 
SUBSEQUENT ACCEPTANCE OF OFFER.—An offer to sell 
2,000 to 5,000 tons of rails at a certain rate and within 
a certain time, in reply to a request to quote prices for 
2,000 to 5,000 tons, is not accepted by an order for 1,200 
tons, and when such order is rejected, a subsequent or- 
der, within the contract time, for 2,000 tons, does not 
operate to revive the offer, and to makeasale. Nov. 





29, 1886. Minneapolis & St. L. Ry.Co. v.Columbus Roll- 
ing-Mill Co. Opinion by Gray, J. 


TRIAL—EVIDENCE OF ATTORNEY— ORDER — DISCRE- 
TION OF TRIAL COURT—TIME OF EXERCISE.—The at- 
torney of a party toacivil action may testify at the 
call of his client, and where his testimony, at the time 
it is offered, is rejected by the court sua sponte, as in- 
competent, and on overruling a motion for a new 
trial, it is ruled by the court that the testimony was 
competent, but was inadmissible because offered in re- 
buttal instead of in chief, there is reversible error, the 
discretion of the trial justice as to the order of evi- 
dence not having been exercised at the right time. 
There is nothing in the policy of the law, as there is 
no positive enactment which hinders the attorney of a 
party prosecuting or defending in a civil action from 
testifying at the call of his client. In some cases it may 
be unseemly; especially if counsel is in a position to 
comment on his own testimony, and the practice there- 
fore may very properly be discouraged. But there are 
cases also in which it may be quite important, if not 
necessary, that the testimony should be admitted to 
prevent injustice or to redress wrong. Such seems 
also to have been the more deliberate opinion of the 
Circuit Court in this case, as it appears from the bill 
of exceptions that the refusal to grant a new trial for 
the alleged error in its ruling was justified, not on 
the ground that the witness was incompetent, but 
that his testimony was not offered at the proper time, 
being receivable only in chief upon the plainttff's 
opening, and not in rebuttal. This reason might have 
applied if the object of the testimony had been merely 
to prove an admission on the part of the defendant, 
and the offer had been rejected on that ground at the 
time, although it would be a strict application of the 
rule to require the plaintiff to assume in advance that 
the defendant would deny asa witness the truth of 
the plaintiff's case. But aside from that, the testi- 
mony seems to bave been competent in rebuttal 
as proof of a contradictory statement made by the de- 
fendant in another time and place, with a view to dis- 
crediting him asa witness. However that may be, 
and admitting that the testimony offered was strictly 
competent only in chief, nevertheless it was a matter 
of discretion with the court at the time of the trial 
whether the testimony should be admitted when of- 
fered after the defendant had testified. The plaintiff 
was entitled to the exercise of that discretion on the 
part of the court at that time, which in the present 
case he was deprived of by the ruling of the court re- 
jecting the offer of the testimony on another and an 
illegal ground. Nov. 29,1886. French v. Hall. Opin- 
ion by Matthews, J. 


—_—__.—__— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

AGENCY — REAL ESTATE BROKER — COMMISSIONS.— 
THE commissions ofa real estate broker to sell are 
considered earned whenever he shall have, in good 
faith toward his principal, procured a buyer who will 
comply with the conditions, etc., fixed by the princi- 
pal. A. employed B., areal estate broker, to sell a lot 
of ground; B. found a purchaser in C., who did not 
however wish to be known to A. in the transaction, 
and who therefore arranged with D., his clerk, to ap- 
pear as the party desiring to purchase. A. had fixed 
his price at $140,000. C.arranged with B.thatithe latter 
should announce to A. an offer of $135,000—which if 
A. would not accept,might be raised to $140,000. Held, 
that on the discovery of the facts, A. had a right to 
dissolve the relation between himself and B., and that 
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B. would not be entitled to commissions. Penn. Sup. 
Ct., April 19, 1886. Pratt v. Putterson. Opinion by 
Gordon, J. 


ATTACHMENT — AFFIDAVIT — OMISSION OF NECES- 
SARY WORDS.— Where, in an affidavit for an attach- 
ment, the word ‘is’ before the words “justly in- 
debted ”’ is omitted, the court will, on motion, quash 
the attachment. It isclear that this language, as it 
appears in the affidavit, makes no charge whatever 
against the appellee. To give it meaning, some word 
has to be supplied, and the question is, can we sup- 
ply it in order to support the attachment? There are 
several words, one or more of which, if placed before 
the word ‘‘indebted,’’ would give a meaning to the 
sentence; but the word ‘is’? must necessarily be 
placed there to fulfill the requirements of the attach- 
ment laws. By supplying some other tense of the 
verb “ tobe” an averment of past or future indebted- 
ness could be made. The expression would be under- 
stood, but there could be no oath tothe effect that 
Flippen was indebted to the bank at the date of the 
affidavit. Without this the affidavit is worthless. The 
averment must be in the present tense, for without a 
subsisting debt the writ cannot issue. Because this 
word is necessary, are we to presume that it was in- 
tended tobe used? In attachment cases we cannot 
indulge in presumption to supply a defect, which if 
not supplied prevents the affidavit from coming up to 
the requirements of the statute. The utmost latitude 
allowed in this respect is to exact only a substantial 
compliance with the law, or the use of language which 
necessarily and properly makes the case provided for 
the issuance of the writ. Drake Attachm., § 107. But 
a meaningless collection of words can by no means be 
substantially the same as the language of the law, and 
does not make the case provided by the statute. If 
the affiant were indicted for perjury on the ground 
that he had sworn that Flippen was indebted to the 
bank at the date of the affidavit, the latter would not 
of itself prove that he had taken any such oath, No 
presumption against him could be indulged on trial of 
the indictment; none should be indulged in his favor 
to sustain the attachment. We should not assume 
that he meant to chargea present indebtedness be- 
cause this was necessary to procure the attachment. 
If we are to presume that defective affidavits were in- 
tended to be perfect, and for that reason to consider 
them to be perfect, one of the principal checks upon 
the issuance of the writ, and safeguards to the prop- 
erty of a defendant against seizure befure judgment, 
will be destroyed. We are aware that at least one 
court hastaken a different view of this question 
(Buchanan v. Sterling, 63 Ga. 228); but we think it is 
more in accordance with the previous decisions of this 
court to look to the language used in the affidavit, and 
not to add any thing of importance to it upon the as- 
sumption that the affiant intended, but neglected to 
make the addition. In Evans v. Tucker, 59 Tex. 249, 
we held that the omission of the word “‘ justly’ before 
indebted vitiated the affidavit. Wethen said: “The 
statute is not literally or even substantially complied 
with when important words required to be contained 
in the affidavit areomitted. * * * Theact requires 
the use of the word ‘ justly,’ and we have no authority 
to dispense with it.’’ This ianguage applies with 
double force to the present affidavit. The word here 
left out is of far more importance than the word 
** justly,” for the affidavit without the word “is’’ has 
no meaning. We think it better to require a com- 
pliance with the important allegations of the affi- 
davit as prescribed by statute. Hence we think the 
court did not err in dissolving the attachment, and 
the judgment is affirmed, Texas Sup. Ct., Oct. 26, 








1886. City Nat. Bank v. Flippen. Opinion by Wil- 
lie, C. J. 

BANKS—CUSTOM OF CORRESPONDING BANKS AS TO 
COLLECTIONS—RIGHTS OF OWNER OF NOTE.—A. de: 
posited with B., a bank, for collection, a note, which 
he indorsed in blank. B. sent it to its correspondent 
C., indorsed: ‘ Pay N., cashier, or order, for account 
B.”’ C. gave nothing for the note, and afterward col- 
lected the amount of it. Prior to the collection B. 
became insolvent, and was indebted to C. in the sum 
of $7,000, and C. applied the proceeds of the note to 
this indebtedness. Held, upon a suit by A. against 
C., that the usage or custom between B. and C. to ap- 
ply the collections to overbalauces could not prevail, 
and that C. was liable to A. for the amount of the note. 
A purchaser or holder of a legally executed negoti- 
able instrument can hold it against all claims and de- 
fenses, where he has acquired it, not only in good 
faith, but upon a valuable consideration. This, in 
Pennsylvania, is a rule of general application, equally 
binding upon banking companies in their dealings 
with each other, as upon individuals. We cannot 
consent to the doctrine that a mere usage and course 
of dealing between banks in the transmitting of bills 
and notes for collection, by which they mutually 
credit the avails in account to overbalances due, can 
without more deprive a third person, the real owner 
of the notes or bills, of his rights. The case is dis- 
tinctly ruled by First Nat. Bank of Clarion v. Gregg, 
79 Penn. St. 384. The language there employed by 
Mr. Justice Williams, when applied to the case under 
consideration, mutatis mutandis, expresses with the 
greatest clearness and accuracy the proper determina- 
tion of this case. The Penn Bank did not become the 
owner of the note by the plaintiff's indorsement and 
delivery of it to them for collection, and they had no 
right to pledge it, or direct its proceeds to be placed 
to their credit,in payment of the indebtedness to 
Reynolds, Lamberton & Co. It is true that they were 
the apparent owners of the note, and in the absence of 
notice of the plaintiff's title, Reynolds, Lamberton & 
Co. had the right to treat them as the real owners. If 
Reynolds, Lamberton & Co. had made advances or 
given new credits tothe Penn Bank on the faith of 
the note, they would undoubtedly be entitled to re- 
tain the amount out of the proceeds; but just at this 
point the defense wholly fails. The testimony of the 
cashier does not show that Reynolds, Lamberton & 
Co. made advances, or gave any new credits on the 
faith of the note; nor does it show that they incurred 
auy liability or did any thing by which their condition 
is worse than it would have been if they had not re- 
ceived the note for collection and credit, or that they 
will suffer any loss or damage if the credit is not al- 
lowed. If so they clearly have no equity which en 
titles them to withhold the proceeds from the owners 
of the note. Penn. Sup. Ct., Nov. 1. 1886. Hackett v. 
Reynolds. Opinion by Clark, J. 


MUNICIPAL CORPORATION—ORDINANCE PROVIDING 
FOR SUPPLY OF WATER.—The charter of a city de- 
clared in express terms that the common council 
should have authority to provide, by ordinance, * for 
asupply of water for said city,’’ and that money 
should be raised from year to yearto defray, among 
other things, the supplying the said city with water. 
Held, that the municipal authorities could make a con- 
tract to continue fora longer term thanayear. The 
power to raise money annually is quite as consistent 
with an agreement calling for annual payments through 
a series of years as itis with an agreement existing 
but for a single year. The construction claimed would 
debar the city from entering into any contract on any 
subject whose performance would endure beyond a 
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twelve-month. Most, if not all, municipal charters 
bave a similar provision for annual taxation, and it 
has never been suggested that such aclause consti- 
tuted a limitation on the power of the corporate body 
to make contracts. It may be further remarked that 
the section, part of which has been above quoted, be- 
stows upon the council the right to borrow money for 
all the purposes for which it is authorized to raise 
money by tax; so that it is apparent that an unlimited 
authority to obtain from loans the funds requisite for 
the performance of this contract originally existed in 
thiscity. In the next place, it was urged that the con- 
tract in question is perpetual, it being asserted that 
the city had not the capacity to bind itself for an in- 
definite period. The conclusive answer to the position 
is, tbat the power to provide the city witha supply of 
water has been conferred by the Legislature upon the 
common council inan unqualified form, and that the 
court has no competency to circumscribe such a grant. 
It is true that if the ordinance warranting the making 
of this contract was an act of gross indiscretion, this 
court, by force of its prerogative to supervise corpora- 
tions of this class might, such ordinance having been 
brought before it by certiorari, have adjudged it to be 
invalid. But this ordinance has not been annulled, 
and not being an act ultra vires, the contract founded 
upon itis obligatory in law. N. J. Sup. Ct., Oct. 20, 
1886. Atlantic City Water-Works Company v. Atlan- 
tic City. Opinion by Beasley, C. J. 

TRESPASS—HAY CUT WITHIN LOCATION OF RAIL- 
ROAD.—Trespass cannot be maintained against the 
sectionsman on arailroad, by the owner of the fee, for 
cutting and carrying away the hay which grew within 
the lines of the location, when acting under instruc- 
tions from the general manager and roadmaster to cut 
and burn the bushes, grass and rubbish within his sec- 
tion. It iscommon learning that railroads are of public 
convenience and necessity, and that when the corpo- 
ration cannot purchase the land for their location and 
use, they muy take it by right of eminent domain on 
payment of the damages legally assessed therefor, 
which, considering the elements which enter into 
their estimation, is practically quite equal to the full 
value of the land. Hence although such corporations 
are owned by private individuals, still they are de- 
nominated quasi public corporations. And in the land 
so taken they acquire an easement,an incorporeal right 
only, the fee still remaining in the owner of the land. 
But easements are as various as the purposes to which 
and buildings may be applied. They vary as to the 
mode and extent of occupation according to the par- 
ticular use to be made of them under the authority 
by which they are acquired. The character and ex- 
tent of easements acquired by pew owners in meeting 
houses, in land flowed by mill-dams, in land taken for 
canals, town ways and highways, are well defined,and 
the respective rights of the land owners and of those 
having the easements have long been settled by the 

umerous decisions of this court, which it is needless 
to cite here. The mode and extent of the use neces- 
sarily ‘* varies not only according to the exigencies of 
each particular kind, but to the varying circum- 
stances of each species of public work.” Brainard y. 
Clapp, 10 Cush. 10. The rights under public easements 
are commensurate with and include such use and oc- 
cupation as are directly or incidentally conducive to 
the free exercise and ‘‘full enjoyment of the fran- 
chise, aud the advancement of the public benefit con- 
templated by the public work.’”’ It follows that the 
easement in lands taken for the purpose of a railroad 
is obviously vastly different from that in lands appro- 
priated to the various kinds of other public ways, its 
propelling power, its numerous freight and passenger 
trains, driven ata high rate of speed, demanded by 





the public, its absolute responsibility for damage to in- 
surable property, real and personal, contiguous to its 
lines, caused by fire communicated regardless of all 
possible care on its part by its locomotives (Rev.Stat., 
ch. 51, § 64), or so communicated to materials growing 
and naturally, between its road and property, not 
contiguous and extending thereto (Pratt v. At. & St. 
L. R. Co., 42 Me. 579) their common-law and numer- 
ous statute limitations, all require that they sball have 
as means to meet these responsibilities the fullest op- 
portunity which the freest use, occupation and con, 
trol of the land within its lines can afford, without ihe 
intervention of any acts on the part of the land-owner 
which may tend to endanger its trains or otherwise 
embarrass its use of the easement for the purpose for 
which its charter was granted. To this end it must 
have practically the exclusive possession and contro- 
of the land within the lines of its location, and the au- 
thority to remove therefrom all things growing thereon, 
the removal of which it may deem necessarily conducive 
to the safe management of its road. And such is the 
doctrine held by law writers and by numerous decisions 
of courts of the highest respectability in several of the 
States, among which are the following: Brainard v. 
Clapp, 10 Cush. 10; Hazen v. Boston, etc., R. Co., 2 
Gray, 577, 580; Prop’rs L. & Canals v. Nashua & Low. 
R. Co., 104 Mass. 11, and cases there cited; Jackson v. 
Rutland R. Co., 25 Vt. 150; Conn., etc., R. Co. v. Hol- 
ton, 82 id. 150. The precise question raised here was 
decided in a late case in Vermont, and speaking for 
the court, Chief Justice Pierpont said: “If the right 
to remove the herbage be conceded, adjoining land- 
owners throughout the State would be found at the 
proper seasons, within the lines of the road, with their 
hired men, tools, and perhaps teams, for the purpose 
of taking off the herbage and the detriment to the 
railroad company and the danger to the trains and 
passengers would be increased a thousand fold. The 
men employed by the land-owners would be likely to 
be careless, both in respect of being on the track in per- 
son and temporarily laying their tools thereon, from 
which accidents might reasonably be expected to oc- 
cur; to avoid which a constant and additional degree 
of watchfulness would be required by the engineers 
having trains incharge. * * * And under the best 
management by the railroad company accidents might 
be reasonably expected to occur from such causes. In 
the removal of such causes the railroad companies and 
the travelling public are greatly interested. Every 
thing which tends to increase the danger of travel 
upon railroads, public policy requires should be pre- 
vented, if possible. A railroad company should have 
such sole and exclusive control of the land within the 
lines of its road as shall enable it so to keep it as to 
exclude all probability of any accident resulting from 
any outside interference with such possession.” The 
grass could have been of but slight value to the plain- 
tiff, but whether it was worth what he estimated it, 
or what the defendant testified, or whether it was har- 
vested or burned on the ground, is immaterial. Maine 
Sup. Jud. Ct., Nov. 9, 1886. Opinion by Virgin, J. 
TRIAL—WITNESS—EXCLUSION OF DEFENDANT FROM 
COURT-ROOM.—The exclusion of a defendant from the 
court-room, on the ground of his beinga witness, dur- 
ing the taking of the testimony, though a co-defend- 
ant is allowed to remain, is ground for a new trial, 
The very right to prosecutea suit in court, and to ap- 
pear therein as a party, carries with it, and as a neces- 
sary incident, the further right to be present during 
the trial, aad since parties are rendered competent to 
testify as witnesses if necessary, the like right 
attaches to a defendant who is summoned into court 
to answer the complaint of his adversary. The rights 
of both parties are equal in this respect. This isa 
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right that the parties may and do waive by omitting 
or neglecting to attend upon the sitting of the court 
at the proper time, but they cannot be deprived 
of it by the court against their will, when they 
are present endeavoring to maintain it. In 
Tift v. Jones, 52 Ga. 538, the Supreme Court 
of that State considered the question. In that 
State the statute provided that “in all cases either 
party has the right to have the witnesses of the other 
examined out of hearing of each other. The court 
will take proper care to effect this object as far as 
practicable and convenient, but any irregularity shall 
not exclude the witness.” The court said: ‘* When 
the court, under the provision of law, directs a separ- 
ate examination of the witnesses, and the party in- 
tends to be a witness for himself, it would be a proper 
rule that such party should be first examined, unless 
there be reasons to the contrary, in the absence of his 
other witnesses. This would preserve his right to be 
present in the court during the whole trial of his case. 
His testimony might be with reference to some point, 
or of such character, that it would not be fairly intel- 
ligible to the jury unless other evidence with which it 
was connected had been heard.’’ This authority re- 
cognizes the right of a party to be present in the court 
during the whole trial of his case. In Crowe, Adm’r, 
v. Peters, 63 Mo. 429, the right of a party to be present 
in court during the trial of his case is maintained. The 
fact and rulings areas follows: ‘* Upon the trial, a 
young woman, who was a niece of the defendant, was 
upon examination as a witness for plaintiff, and in the 
course of her examination was asked some questions 
in relation tothe condition she found Erb in when 
she visited the defendant about three weeks before he 
died; and her answer not being satisfactory to the 
plaintiff's counsel, it was suggested to the court that 
she was intimidated by the looks and gestures of the 
defendant, and therefore the court was requested to 
order the defendant to leave the room until her ex- 
amination wasended. This request was granted, and 
the defendant was ordered to leave the room, which 
he did. Exceptions were taken to this order, and this 
is one of the points insisted on here. The defendant 
had the right to be present at the examination of wit- 
nesses against him.” And the court adds: ‘The de- 
fendant could not very well suggest explanations to be 
elicited by cross-examination unless allowed to be 
present at the examination in chief.” Larue v. Rus- 
sell, 26 Ind. 386, is a case very much like the one before 
the court. The trial court there ruled that the plain- 
tiff should go out of the court-room, and remain out 
until he was examined as a rebutting witness. Touch- 
ing this ruling the Supreme Court of that State re- 
marked, in Larue v. Russell, supra: ‘“ This proceed- 
ing is probably without a precedent. The right ofa 
party litigant tobe present during the trial of his 
cause, that he may be heard in his own behalf, has 
been so long accorded by universal custom, and it is 
so obviously necessary to the security of private righta, 
that the refusal to entertain the cause at all would 
scarcely be a greater error than the denial of the priv- 
ilege. Besides it is secured by plain and positive stat- 
ute.’”” Ryan v. Couch, 66 Ala. 244, announces the same 
rule. See also Powell v. State, 13 Tex. App. 244; Ches- 
ter v. Bower, 55 Cal. 46. Our attention has not been 
called t» any satisfactory authority holding the other 
way. Ordinarily the trial court is the better judge of 
what is necessary to tbe proper trial of a cause pend- 
ing before it than this court. The facts must be there 
developed in such manner as to insure, as far as possi- 
ble, the complete administration of justice; and it is 
only where some right ofa party is denied that he 
would feel disposed to interfere. The court which 
tries a cause must, in the nature of things, be vested 
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with alarge discretion over the parties, their attor- 
neys, and the witnesses; and the orderly conduct of 
the trial requires this; but it does not extend to the 
exclusion of a party from the court-room during the 
trial of his cause. Watts v. Holland, 56 Tex. 54, has 
been cited by therespondent. That case does not go 
to the extent of authorizing the exclusion of a party. 
It is confined entirely to the power of the court over 
the witnesses during the trial, adoctrine to which we 
readily accede. Oregon Sup. Ct., Nov. 15, 1886. Schnei- 
der v. Haas. Opinion by Strahan, J. 
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TENTH ANNUAL MEETING, AT THE CAPITOL, ALBANY, 
N. Y., TUESDAY AND WEDNESDAY, JANU- 
ARY 18, 19, 1887. 


PROGRAMME. 
Tuesday, 12 M.: 
Meeting of Executive Committee in the Association 
rooms, Capitol. 
Tuesday, 3 P. M., general meeting of the Association in 
the Senate chamber: 
1. President's address—Governor Hill. 
2. Annual address—Hon. Henry Hitchcock, of St. 
Louis: Subject, ‘‘ Recent Changes in American 
State Constitutions.” 

. Address of Hon. David Dudley Field on ‘*The 
Needs of Legislation.”’ 

. Thesis: ‘“‘ Legal Roform, and What Reforms 

are Most Needed’’—Hon. Matthew Hale. 

. Reading of papers: 

“Expert Evidence ’—N. C. Moak. 
“Is Boycotting Criminal ?”’—Tracey C. Becker. 
Reading of papers by other members. 

Annual Dinner at the Delavan, 7.30 P. M. 
Wednesday, 11 A. M., Meeting in Common Council 

rooms, City Hall: 

1. Report of Executive Committee. 
2. Treasurer’s report. 

. Annual election. 

. Reports of committees. 

. General business; discussion by members on 
subjects of papersand essays read, and award 
of prize for “ Prize Essay.” 

Members are respectfully requested to call at the 
rooms of the Association as soon as convenient after 
their arrival and register their names in the register 
of the Association. 

The Assembly parlor will be open as a reception 
room for the members nd their friends during the 
meeting. 

MatTTaew HALg, 

H. G. DANFORTH, 

LEesLige W. RUSSELL, 

A. T. CLEARWATER, 

WILLIAM IRWIN, 


HAMILTON HARRIS, 

SEYMOUR DEXTER, 

N. C. KERNAN, 

Joun R. Putnam, 

ARTHUR L. ANDREWS, 
Committee of Arrangements. # 


CORRESPONDENCE. 


FORECLOSURE BY ADVERTISEMENT. 
Editor of the Albany Law Journal: 

A mortgagee wishes to foreclose his mortgage on 
real estate by advertisement. The mortgagor is dead, 
his widow, who joined in the mortgage, is living, and 
also several children all of age but one who is nearly of 
age. There is no executor or administrator of de- 
ceased’s estate. 

Question. Can the mortgage be foreclosed by service 
on the widow and children without the appointment 
of administrator and service on him? 

ENQUIRER. 
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ALBANY, JANUARY 15, 1887. 








OURRENT TOPICS. 
HE New York State Bar Association announce 
an excellent programme for the annual meet- 
ing on the 18th inst. The general exercises are as 
follows: On Tuesday, at 3 Pp. mM. in the Senate 
chamber of the capitol: 1. President’s address — 
Governor Hill; 2. Annual address— Hon. Henry 
Hitchcock, of St. Louis, subject, ‘‘ Recent Changes 
in American State Constitutions;” 3. Address 
of Hon. David Dudley Field on ‘‘The Needs 
of Legislation;” 4. Thesis: ‘‘ Legal Reform, and 
What Reforms are Most Needed ’’— Matthew Hale; 
5. Reading of papers: ‘‘ Expert Evidence ”—N. C. 
Moak; ‘‘Is Boycotting Criminal?”’— Tracey C. 
Becker; reading of papers by other members. 
Annual dinner at the Delavan, 7.30 Pp. mM. Wednes- 
day, 11 a. M., meeting in Common Council rooms, 
City Hall: 1. Report of executive committee; 
2. Treasurer’s report; 8. Annual election; 4. Re- 
ports of committees: 5. General business; discus- 
sion by‘members on subjects of papers and essays 
read, and award of prize for ‘‘ Prize Essay.” This 
is a very attractive exhibit, and will probably elicit 
some lively discussion. The speakers are among 
the most eminent lawyers in this country, and their 
views are worth knowing. To some of them we 
have been in the habit of listening for many years, 
but we believe this will be Mr. Hitchcock’s first 
public appearance in this city. We bespeak for this 
eminent, learned and excellent gentleman a wel- 
come only less warm than the St. Louis weather of 
last summer. Now let us see if the association, 
which has plenty of money and members, cannot 
muster a quorum. It would be disgraceful to com- 
pel the distinguished speakers to look on empty 
chairs, 


This week’s humorous case is a funny one ‘and 
no mistake.” In Brown v. American Cent. Ins. Co., 
Iowa Supreme Court, Dec. 17, 1886, 30 N. W. Rep. 
647, ‘* The plaintiff was the owner of what he called 
an ‘Automatic Show,’ and in connection therewith 
he had some stuffed snakes and some live snakes in 
cages, two bass-drums, a snare-drum and an organ- 
ette. The automatic show was a contrivance made 
upon a frame of pine wood, in which there were 
belts which ran over pulleys, and upon the belts 
were little blocks of wood or images which would 
pass in review by turning a crank. There was a 
muslin screen in front to keep the machinery from 
view, and persons admitted to the show looked 
through a small aperture at the sights thus exhib- 
ited, A red light was thrown upon the moving 
scene, and at acertain point in the exhibition the 
machinery would touch a trigger and fire off a lit- 
tle toy cannon and beat a drum. This whole out- 
fit was stored in a large room in a wooden building 
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across an alley from’a blacksmith shop in the city 
of Marshalltown, on the 10th day of April, 1884, 
and the ‘plaintiff and his wife were living in the 
same room. The show was in winter quarters, or 
not on exhibition, because the snakes were shed- 
ding their skins. The record shows that it was in 
this state of ‘ masterly inactivity’ for one or other 
of the above reasons.” The plaintiff applied to the 
defendant’s agent for insurance on this precious 
show, and was informed that it was doubtful 
whether the company would insure the ‘‘ property,” 
but finally he made out a policy on all but the 
snakes, subject to the decision of the company, and 
the plaintiff paid the premium. The company re- 
fused the risk, but meantime a fire occurred by 
which the ‘‘automatic arrangement was scorched 
to some extent.” Held, that the showman must 
pocket the loss, and a verdict in his favor was set 
aside. The court ‘‘confess that we have not the 
patience to set out the evidence on which this ver- 
dict was founded.” 


The Commonwealth of Pennsylvania is just wak- 
ing up to a legal reform which was adopted in this 
State forty years ago, namely, the abolition of forms 
of actions, and of the distinction between courts of 
law and of equity. In an address delivered by 
Judge Arnold before the Law Academy of Philadel- 
phia on the 4th inst., we find the following sugges- 
tions and recommendations: ‘‘What are these 
forms? Let us look at some of them. Take ac- 
count rendered. Is it not practically obsolete? What 
lawyer of the present generation has ever been con- 
cerned in it? Let it take its place in history. Why 
should assumpsit and covenant be allowed to re- 
main and mystify and confuse us, so that, as one of 
our wisest judges has well said, a party can play off 
assumpsit against covenant, and covenant against 
assumpsit for an indefinite period? And so with the 
action of debt, which comprehends both assumpsit 
and covenant. What is the thing sought for in all 
these actions? Is it not, after all, a money demand 
upon contract, express or implied? And whether 
you call it debt or damages the plaintiff cares not, 
so that he gets his money. These actions did not 
spring up all at once. They grew up one by one, as 
the business of the people, by transformation, re- 
quired new forms. Had they been prescribed by one 
statute, depend upon it, there would not have been 
so many of them. Why not, then, call them by one 
comprehensive name—an action? They are-so 
called to-day by statute in England, and in all the 
progressive States of the Union. Let us glance at 
trespass upon the case, confessedly a drag net to 
gather in all those cases, which the ingenuity of le- 
gal gladiators kept out of the category of debt and 
covenant — such as detinue, trover, slander, libel, 
malicious prosecution, actions for negligence, and 
the like. Also consider trespass vi et armis. Do 
they not all end in a claim for money — in legal par- 
lance, damages? Well, then, why should they not 
be designated by their real and comprehensive name 
—an action, without more? Why should a suitor 
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have his cause tied up and delayed for months fot 
putting a ‘whereas’ in his declaration, or for leav- 
ing it out, and finally be told that he was right? 
* * * Replevin must always remain as it is, an ac- 
tion by itself, although it has degenerated into an 
action for damages for taking personal property, and 
lost its capacity for securing the return of the prop- 
erty itself. Why not give it vigor, so that it may 
be used for obtaining the property instead of driv- 
ing the parties to an expensive and tedious proceed- 
ing in equity? * * * Let us pause to do honor to 
the memory of our ancestors, who eighty years ago, 
by one stroke, made ejectment in law and in fact a 
real action, by real parties, for the possession of a 
defined thing, and above all, abolish the narr. in it. 
No more are we mystified with a declaration for ten 
farms, ten messuages and ten lots of ground, in a suit 
for the possession of a ten-acre lot. What impreca- 
tions, what labor of body and mind has this great 
change saved! * * * Think of the enormous 
costs paid and time consumed in a court of equity, 
and imagine the feelings of parties and counsel 
when they are told, not at the commencement, but 
at the end of an exhausting litigation, that they are 
in the wrong court, and are turned out to begin 
over again in a court of law. Gentlemen, this is a 
serious matter, and this is why the distinctions be- 
tween law and equity procedure are being obliter- 
ated everywhere, * * * How shall an action be 
commenced? Shall we keep on summoning the de- 
fendant to appear and answer the plaintiff in a plea 
of trespass on the case, when the thing in contro- 
versy is the amount of a book debt or a note of 
hand? What alarms have been caused in happy 
households by leaving a summons there command- 
ing the head of the family to answer a plea of tres- 
pass upon the case! Then why keep up this use- 
less form of summoning the defendant to appear on 
a fixed and immovable return day, and bring af- 
frighted suitors to the court-house, only to find it 
closed ; or, if open, to sit there all day in anxiety 
awaiting the call of their names, and the imposition 
of a dread sentence, and be compelled to leave with- 
out hearing one or theother? * * * Gentlemen 
of the bench and bar, can you, in the enlightenment 
of the present day, defend this thing any longer? 
Men read now and know the meaning of that which 
they read. They are discarding useless forms and 
matters of form. Can you, I ask again, stand up 
before your fellow-men, and justify these obsolete 
forms, which are to them the veriest farce, not to 
say untruth. Perhaps you can among yourselves, 
4ecause you have been educated up to it; but can 
you keep plain spoken, matter of fact people down 
toit? * * * Another objection is the one which 
will be urged when all argument fails, and that is 
the cry of code. Gentlemen of Pennsylvania, if 
there is any word which ought to be familiar to you, 
that word code is the one. We had codes in this 
State before your great grandfather was born. Every 
statute amending the principles of the common law 
and the procedure therein is a partial code, * * * 
Pennsylvania used to lead in law reform. Let her 





now at least keep up with other States, if she can- 
not lead them. Look back upon the monuments of 
progress left by your ancestors, and say whether you 
are willing to stand still, and unlike them, give up 
the race for excellence without a trial.” We wish 
Judge Arnold had also recommended the abolition 
of the senseless lingo of Latin, French and English 
which is now used in legal proceedings in Pennsyl- 
vania. Perhaps this will fall with the adoption of 
the proposed reforms. 


NOTES OF CASES. 


N Stevens v. Kelley, Maine Supreme Court, Dec. 
7, 1886, it was held that the owner of land 
upon an unnavigable fresh-water stream has the 
sole right to take the ice from an artificial pond on 
his land, formed by the flowage of a mill-dam be- 
low, provided the head of water at said dam is not 
thereby appreciably diminished, and such riparian 
proprietor has a right of action against a mill-owner 
who wantonly and maliciously, and not for the pur- 
pose of working his mill, draws off the water from 
the artificial pond so as to destroy the ice therein. 
The court said: ‘‘ The plaintiff, as riparian owner 
above, has fixed and well defined rights. Among 
others, not necessary to be noticed in this case, is 
that of taking ice from the stream where it flows 
over his land. Whether this right could have been 
profitably exercised without the flowing is not a 
question involved here. With the flowing it can 
be, and the plaintiff has the right to avail himself 
of all the improvements made to his property, even 
by the defendants; nor can the defendants avail 
themselves of such a right, though created by 
them. It is not a purpose recognized by law for 
which a person’s land can be appropriated by an- 
other, but is a privilege attached to and becomes 
the property of the plaintiffs. This right to take 
the ice is nut a new one, though perhaps a greater 
importance has become attached to it within the 
last few years than formerly. It results from and 
grows out of the title to the bed of the stream, and 
such right to the use of the water as results there- 
from. This right is well settled by authority, as 
well as by principle. Gould Waters, § 191; Ham v. 
Salem, 100 Mass. 350; Paine v. Woods, 108 id. 172. 
The plaintiff's title to the ice must be the same as 
in the water before it is congealed, and that is so 
well settled that it needs no further discussion. 
Elliot v. Fitchburg R. Co., 10 Cush, 191. The 
plaintiff therefore has the sole right to take the ice 
from the water resting upon his land, with the sin- 
gle qualification that it is not to be taken in such 
quantities as to appreciably diminish the head of 
water at the dam below. Cummings v. Barrett, 10 
Cush. 186. If this diminution could ever take 
place from such cause, as is doubted in the case last 
cited (see pages 189, 190), there can be no such 
claim in the case at bar, for the mill was not in use, 
and the water was not needed. Thus at the time 
the water was drawn off the title of the plaintiff to 








jig © i 2 fe eee ere 


THE ALBANY LAW JOURNAL... 


43 











the ice was virtually absolute. From this view of 
the rights of the several parties it would seem to 
follow, as a self-evident proposition, that the de- 
fendants’ interference with the plaintiff was unjus- 
tifiable, and that damages having resulted they 
would be liable. But it is said that having raised 
the water it was their privilege to let it down. It 
may be true that they were under no obligation to 
keep up the dam any longer than their interest, or 
whim even, might dictate. But the dam was not 
removed nor abandoned, It was kept up, and by 
an affirmative act on the part of the defendants the 
water was drawn off when it was af no use to them, 
but a serious injury to the plaintiff. This cannot 
be said to be consistent with their qualified right 
to the use ot the water, and the reasonable care 
which they are legally bound to exercise in that 
use, It is rather a wanton use —a disregard of the 
rights of others, which the law condemns, and 
which the writ alleges to be malicious, and for the 
purpose of injuring the plaintiff. In Phillips v. 
Sherman, 64 Me. 174, it is said: ‘‘ A wanton or 
vexatious or unnecessary detention would render 
the mill-owner so detaining liable in damages to 
those injured by such unlawful detention.” If the 
owner of the dam has no right unreasonably to de- 
tain the ‘water, for the same reason he would have 
no right wantonly to accelerate it, to the injury of 
owners above or below. In Frye v. Moor, 58 Me. 


583, 1t was held that where water is accumulated 
wrongfully the party so doing in letting it out must 


do so at his peril. In this case, so far as appears, 
the defendants had the right to flow the water for 
their mill only. It was not raised for that purpose, 
for the mill was not used, nor does it appear for 
what purpose it was raised, except, as alleged in 
the writ, to injure the plaintiff. The case of Ches- 
ley v. King, 74 Me. 164, in the ‘principles involved, is 
substantially like this. There the defendant, in 
digging a well upon his own land, destroyed the 
plaintiff's spring by drawing from it the water 
which percolated through the earth, and thus sup- 
plied the spring. In that case it was held, after 
much consideration and a careful review of the au- 
thorities, that the defendant, though in the exer- 
cise of a right, and would not be liable to an action 
so long as he acts in good faith and with an honest 
purpose, yet he would be liable if he dug the well 
for the sole purpose of inflicting damage upon the 
party who has rights in the spring. The case at 
bar would seem to be a stronger one for the plaint- 
iff. In this the defendants have only a qualified in- 
terest in the water—a right to use it for a speci- 
fied purpose only — and in that use bound to exer- 
cise due care in regard to the rights of others. Yet 
in the act complained of they were not in the use 
of the water for their own legal purposes, nor were 
they in the exercise of due care, by which an injury 
happened to the plaintiff.” 


On Thursday, December 16, 1886, before the lord 
chief justice and a special jury, the case of Jac- 








quinod v. Lane was tried. It was an action to re- 
cover 700/. upon a check dated December 19, 1885, 
The plaintiff was a paid servant in the employment 
of Baron de Friedland, who was the proprietor of 
the Supper Club, in Langham Place, which was a 
club started for the purpose of gambling. The de- 
fendant was introduced to the club on December 1, 
1885, and played baccarat there. He lost 840/., 
for which he gave a check, which was ultimately 
honored. On December 19, 1885, the defendant 
went again to the club and lost 700/., for which he 
gave acheck. This check was presented and dis- 
honored, and the action was brought to recover the 
amount. The answers to interrogatories, which 
showed that the course pursued at this club was for 
members to go to the croupier and get counters, 
which represented so much money, was put in. 
After the game was over they went to the croupier, 
and either got money for the excess counters, if 
they had won, or if they had lost they paid for the 
counters they had received. The question in case 
was said to be whether this money was lent by the 
plaintiff to the defendant to play baccarat with, or 
money borrowed to pay what he had already lost. 
Ex parte Pike, re Lister, 47 L. J. Rep. Bankr. 100; 
L. R., 8 Ch. Div. 754. For the defense it was sub- 
mitted that it having been decided that baccarat 
was an illegal game, the case came within M Kin- 
nell v. Robinson, 3 M, & W. 434; 7 L. J. Rep. Exch. 
149. This was clearly money lent for the purpose 
of playing an illegal game. Lord Coleridge said he 
was of opinion that this was money lent to play 
baccarat, and not money lent to pay back losses which 
had already been incurred, and he directed the jury 
to find a verdict for the defendant. Judgment ac- 
cordingly. The Law Journal says: ‘‘The decision 
of Lord Coleridge in Jacquinod v. Lane will cause 
some uneasiness to the proprietors of clubs where 
baccarat is played. It is much more comfortable 
and respectable to use counters instead of money at 
the table, and the player has simply to take coun- 
ters from the croupier on arriving, and when he 
leaves to account to him for the balance and re- 
ceive or pay money. If a player give a check to 
the croupier for a balance against him, Lord Cole- 
ridge holds that the croupier cannot recover on the 
check, as the true view of the transaction is that on 
the receipt of the counters money was lent for the 
purpose of playing an illegal game. It is clear that 
while money lent to pay losses on an illegal game 
may be recovered, money lent to play cannot be re- 
covered. That baccarat is an illegal game was held 
in Turpin v. Jenks, 53 L. J. Rep., M. C., 161. Some 
mistakes in the description of the game were made 
in that case by the learned judges in giving judg- 
ment, but they were corrected for the report, which 
may be relied on as severely accurate.” 


The greyhound, whose tail was run over by the 
baggage-barrow at the railway station, got into the 
Court of Appeal with what was left of his tail, and 
has triumphed. The Law Times says: ‘‘ Dogs are 
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within the seventh section of the Railway and Canal 
Traffic Act of 1854, and a charge of five per cent on 
the excess of value of a dog above £2, irrespective 
of distance of carriage, is so unreasonable that if a 
railway company make the payment of such a 
charge a condition precedent to their incurring lia- 
bility for injury to the dog, the condition is bad 
under the act, and the company will be liable for 
injury to the dog, notwithstanding that the con- 
signor has signed a contract containing the condi- 
tions in question. So it has been held by the Court 
of Appeal in the recent case of Dickson v. Great 
Northern R. Co., which we noted last week (82 L. T. 
118), reversing the judgment of a divisional court, 
and restoring that of the judge of the Newcastle-on- 
Tyne County Court. The facts were that a dog, 
valued at about £60, had been delivered for car- 
riage from London to Newcastle, and injured by a 
servant of the company running the wheel of a 
loaded barrow over his tail. The plaintiff had 
signed a ticket on which was a notice that the com- 
pany ‘will not be liable as common carriers of dogs, 
nor will they receive dogs for conveyance except on 
the terms that they shall not be responsible for any 
amount of damages for the loss thereof, or for in- 
jury thereto, beyond the sum of £2 unless a higher 
value be declared, * * * and a percentage of 
five per cent paid upon the excess of value so de- 
clared.’ The plaintiffs had made no declaration, 
and had only paid the ordinary rate of charge. The 
dog having been injured as described, the plaint- 
iff recovered £23 in the County Court, and this sum 
he is now entitled to keep. We think the judg- 
ment unquestionably correct, both in principle and 
upon the authority of such cases as Foreman v. G. 
West. R. Co,, 38 L. T. Rep. (N. 8.) 851; and G@. West. 
R. Co. v. Glenister, 29 id. 422, in which the rule has 
been recognized that an alternative rate to operate 
as an alternative releasing a railway from their lia- 
bilities under the seventh section of the Railway 
and Canal Traffic Act of 1854 must be a reasonable 
alternative. A percentage wholly irrespective of 
distance appears to us to be obviously unreason- 
able.” 


In State v. Finch, Iowa Supreme Court, Dec. 14, 
1886, a trial for the larceny of a sealskin overcoat, 
the only evidence of value was the testimony of a 
witness who showed that he had never seen a seal- 
skin overcoat bought or sold, and did not show he 
had any knowledge of the value of such an article, 
except such as any man of ordinary intelligence 
might be presumed to have. Held that the evidence 
was admissible. The court said: ‘‘ We do not think 
however that we should be justified in wholly dis- 
carding his testimony. He might not be a very ac- 
curate judge of the value of such an article, but we 
think that having seen and examined the coat he 
might form some opinion about it. He doubtless 
could judge with considerable accuracy of the value 
of such overcoats as are in common use, and he 
could judge, we think, though perhaps not as ac- 
curately, how this compared in value with the best 





of such coats. We think that his testimony was not 
inadmissible, and if not, the verdict was without 
support.” See Berney v. Dinsmore, 141 Mass. 42; 
8. C., 55 Am. Rep. 445; Fairley v. Smith, 87 N. C, 
867; 8. C., 42 Am. Rep. 522; 87 Am. Rep. 152; 36 
id. 437; 13 N. Y. Week. Dig. 208. 


——_.4—___—— 


A SINGULAR CASE OF CIRCUMSTANTIAL 
EVIDENCE. 

E do not often deem it within our province to 

criticize the verdict of juries and the decis- 

ions of courts in cases in other and distant States, 

but the case of the State of Kansas against William 

Baldwin, recently decided in the Supreme Court of 

that State, affirming a conviction of murder, seems 

so extraordinary as to justify a departure from our 
custom, 

The defendant was charged with the murder of 
his only sister, upon the following facts: In Novem- 
ber, 1884, J. W. Baldwin died at Atchison, Kansas, 
leaving a small estate, a widow and two children — 
a son (this defendant) and a daughter (the de- 
ceased). The mother was made administratrix of 
the estate, and performed her duties to the satisfac- 
tion of her children, and between them all the most 
kind and harmonions relations existed. In June, 
1885, the mother went to Bloomfield, Iowa, for her 
health, leaving her daughter in charge of the house 
in which they lived; the brother residing only a 
few blocks away with his family. The brother was 
financially embarrassed. By the laws of Kansas 
the mother inherited the daughter’s property, and 
of these laws the defendant had been informed by 
the judge of probate. 

On the evening of July 7, 1885, the deceased was 
at a neighboring ice cream saloon, and returned to 
her home about half-past nine o’clock in company 
with a Mr. Lewis, her accepted suitor. On the fol- 
lowing evening she was found dead in her bed, in 
her night-dress, with a pillow lying upon her face, 
and a small bottle was found in the bed labeled 
‘*poison.” It was discovered that one of the panels 
of the outer door had been removed, apparently 
with a knife. A letter written by the deceased bore 
the post-mark of Atchison, Kansas, July 8th, the 
day the body was found. 

The brother was charged with having caused her 
death by administering chloroform. 

Upon the trial the facts of the finding of the body 
were proved as above stated. 

It was then shown: 1. That the defendant told a 
witness in April, May or June, 1885, that he was going 
to St. Josepb. 2. That a druggist of that city stated 
that he went into business there sometime about Jan- 
uary, 1885, and that he sold bottles with labels simi- 
lar to the one found in the house of the deceased. 
8. That this druggist, while on the stand, being 
shown a photograph of the defendant, said: ‘‘ When 
I first saw the picture I think it made an impression 
I had seen the same face before.” 4, That the 
defendant carried a pocket knife. That some 
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marks in and about the panel seem to have been 
made by a knife-blade like the one in the defend- 
ant’s knife. 5. Some small cuttings were found 
about eighteen inches inside of the door from 
which the panel was removed. 6. That the defend- 
ant had admitted to two persons that he was out 
that night, and that his wife was crying when he 
returned. 

No motive for the commission of the crime by the 
defendant was proved on the trial. 

In concluding their opinion the court say: ‘It 
must be admitted that the evidence of the defend- 
ant’s guilt is not entirely conclusive, but it is of such 
a nature that honest and intelligent men might dif- 
fer in opinions as to its sufficiency to justify a ver- 
dict of guilty.” 

In view of the facts this conclusion seems incredi- 
ble. It is elementary to say that circumstantial evi- 
dence to sustain the hypothesis of guilt must flow 
naturally from the facts proved and be consistent 
with them all, and must be inconsistent with inno- 
cence. Burrill Circumstantial Evidence, 735-739. 

Applying this rule to the facts in the case, it 
seems absurd to say that they were inconsistent 
with innocence: 

Can it be said because the accused told a person 
in the month of April, May or June, that he was 
going td St. Joseph, that that fact is inconsistent 
with his innocence? Obviously a hundred persons 
may have told the same thing. The towns are near 
together, and intercourse of their citizens is an every- 
day occurrence. And the druggist’s statement 
would have been just as true of each of these hun- 
dred persons as of this accused, and had the pho- 
tographs of each of these hundred persons been 
placed in his hands he may truthfully have made 
the same statement as to each of them. Very likely 
he had seen the defendant there, but what of that? 
He did not undertake to testify that he had ever 
seen him in his store, much lesssold him any chloro- 
form. Why, too, was he not interrogated with ref- 
erence to the defendant present in court, rather than 
to his photograph? 

And so in regard to the pocket-knife blade marks. 
Certainly half the citizens of Atchison may have 
carried pocket-knives, the blades of which might 
have left a like impression. 

So in regard to the admission of having been out 
on the night of the supposed homicide. Presump- 
tively a large portion of the inhabitants of the city 
were out the same night, and because on his return 
his wife cried should the accused be convicted of 
murder? 

Chief Justice Denio, People v. Kennedy, 32 N. Y. 
146, says that ‘‘ circumstantial evidence consists in 
reasoning from facts which are known or proved to 
establish such as are conjectured to exist, but the 
process is fatally vicious if the circumstance from 
which we seek to deduce the conclusion depends it- 
self upon conjecture.” 

The learned court say the evidence is ‘ not en- 
tirely conclusive.” We believe that nine lawyers 
of every ten in the United States would rather say 





that it does not even cast the shadow of a suspicion 
on the defendant. In addition to the legal pre- 
sumption of innocence, every natural presumption is 
against his guilt the tie of blood, the harmonious 
relations between him and the deceased, the com- 
plete absence of apparent motive —no pique, no 
quarrel, no threats, no expectation of pecuniary 
gain — the utter failure to show his vicinity or his 
preparation. Certainly it is not this brother whom 
we should naturally suspect of this crime. 

It may be said that he did not take the stand and 
deny the crime. The law provides that nothing 
shall be presumed against him on that score, and 
his counsel probably thought that such a complete 
break-down of the prosecution relieved them from 
any necessity of proffering him. Certainly the case 
ought never to have gone to the jury, but the trial 
judge should have dismissed it of his own motion. 

We presume that the verdict was the result of an 
excited and divided state of the community, in 
which a victim is demanded. If it were a verdict 
on the weight of evidence the learned appellate 
court might feel compelled to affirm, but standing, 
as we believe, as a case of complete failure of incul- 
patory evidence, we should suppose the appellate 
court would do what the trial court ought to have 
done, declare that there was no evidence whatever 
to warrant a conviction. Really, if this is not so, 
it behooves every citizen of Atchison to stay away 
from St. Joseph, to refrain from carrying a jack- 
knife, never to go out of his house at night, and 
not to have any relatives who have property. 


> 


A PECULIAR FEATURE OF FEDERAL JURISDIC- 
TION. 
'NHE Federal law has always carefully guarded the 
inhabitants of the United States from suits 
brought in districts other than that of their resi- 
dence. 

It has been repeatedly held that the Circuit Courts 
are courts of limited jurisdiction. This jurisdiction is 
limited in respect to locality and to the person or 
thing against whom the court proceeds, and the just 
construction of the judicial system of the United 
States confines the process of the courts within the 
limits of the district in which the court sits, and from 
which it issues. Moffat v. Soley, 2 Paine, 103-6; Pic- 
quet v. Swan, 5 Mason, 35; Ex parte Graham, 3 Wash. 
C. C. 456; Wilson v. Graham, 4 id. 53; Toland v. 
Sprague, 12 Pet. 300; Levy v. Fitzpatrick, 15 id. 167; 
Myers v. Door, 13 Blatch. 22. 

The Judiciary Act of 1789, section 11 (1 U. S. Stat. at 
Large 78), which has been incorporated in section 739 
of the United States Revised Statutes, contains an ex- 
press provision of law, that with two or three well de- 
fined exceptions named in the statute (see §§ 738, 740, 
742 U. 8. Rev. Stat.) no civil suit shall be brought be- 
fore either the Circuit or District Court against an in- 
habitant of the United States, by any original process, 
inany other district than that of which he is an in- 
habitant, or in which heis found at the time of serv- 
ing the writ. 

The same provision is substantially incorporated in 
section 1 of the United {States Removal Act of 
1875. 

As a further protection to defendants in New York 
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State where there are several Federal districts, it is 
provided that the original jurisdiction of the Circuit 
Court for the Southern District of New York shall 
not be construed to extend to causes of action aris- 
ing within the Northern District. U. S. Rev. Stat., 
§ 657. 

Notwithstanding these plain provisions of law, a 
convenient way has been discovered in this State of 
evading them in many cases, and thus compelling a 
party to appear and defend a suit ina district other 
than where he is an inhabitant or found to be served 
with process. 

This is accomplished by first bringing the action in 
the State court and laying the venue in an improper 
county, to suit the plaintiff's convenience, and then 
when a motion is made to change the place of trial to 
the proper county, removing the case to the United 
States Circuit Court “to be held in the district where 
such suit is pending” under section 3 of the Removal 
Act. 

Asto the New York law concerning the place of 
trial it may be said that section 984 of the Code of 
Civil Procedure provides that actions, other than those 
specified in the two sections immediately preceding, 
‘must be tried in the county in which one. of the 
parties resided at the commencement thereof.”’ 

It has been settled by a long and uniform line of de- 
cisions, both in the Supreme Court and the Court of 
Appeals, that the right to have the place of trial in the 
county where one of the parties reside, according to 
the rule laid down in the Code, isan absolute right 
and not a matter of judicial discretion. Code of Civ. 
Proc., § 984; Acker v. Leland, 96 N. Y. 383; Veeder v. 
Baker, 11 Abb. Pr. (N. 8.) 27; Gifford v. Graveseud, 8 
Abb. N. C. 246; Duche v. Grape Sugar Co., 11 id. 233; 
Grover & Baker Sewing Machine Co. v. Kimball, 64 
Barb. 432; People v. Kingsley, 8 Hun, 233; Wintzen v. 
Verges, 10 id. 576; Cowen v. Quinn, 13 id. 344; Park v. 
Cumley, 7 How. Pr. 355; Hubbard v. National Pro. Ins. 
Co., 11 id. 149; Christy v. Kierstead, 47 id. 467. 

The Code however permits a case to be tried in the 
county designated by the plaintiff, though not the 
proper county, “unless the place of trial is changed to 
the proper county upon the demand of the defendant 
followed by the consent of the plaintiff or the order of 
the court.’’ Code, § 985. 

With this statement of the New York law as to the 
place of trial in mind, and the Federal law as to the 
original jurisdiction of the Circuit Courts being as 
stated, it is mot too much to say that the enlarged jur- 
isdiction which has been conferred upon the Circuit 
Courts by the Kemoval Act of 1875, by permitting 
either party to remove the suits specified in the act, 
from the State to the Federal court in the district 
where the suit is pending is, to say the least, not only 
anew but peculiar feature of jurisdiction in many 
cases. Claflin v. Commonwealth Insurance Co., 110 U. 
S. 81. 

To illustrate more in detail as to the practical oper- 
ation of this,new jurisdiction we mayrefer to some 
recent unreported cases which came before Judge 
Wallace in the United States Circuit Court for the 
Southern Districtof New York, on motions to re- 
mand. In these cases the following facts appeared, 
and procedure was had. 

The plaintiff was a foreign corporation having no 
* residence” under the law within the State. Thede- 
fendants were all residents of the county of Albany 
and the causes of action arose in that county. Theac- 
tions were begun in the Supreme Court of State, in 
New York county. The summons was served on all 
the defendants in Albany county. The defendants 
duly demanded that the place of triat be changed to 
the proper county as required by section 986 of the 
Code. Thisdemand not being complied with the de- 
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fendants duly served notices of motions to change the 
place of trialto Albany county. Before the hearing 
of these motionsand while they were pending, the 
plaintiff filed petitions under the Removal Act, re- 
moving the cases to the United States Circuit Court 
for the Southern District of New York. 

Motions were made before the Circuit Court as 
stated above, to remand the cases to the State court, 
on the ground that the Circuit Court had no jurisdic- 
tion of the defendants or of the causes of action, and 
on the further ground that the actions were not prop- 
erly and lawfully “ pending”’ in New York county at 
the time of the removal, within the meaning of the 
Removal Act. Thecourt (Judge Wallace) denied these 
motions with some reluctance, feeling compelled by 
the language of the statute to retain the actions in the 
Federal court. 

While this decision is undoubtedly fully justified by 
sections 2 and 3 of the Removal Act, it ought to serve 
to emphasize the necessity for an amendment of the 
law. 

In these cases, where it is clear that New York was 
not the proper county for the trial of the actions in the 
State court, and were it is equally clear that the suits 
could not have been brought in the Circuit Court for 
the Southern District of New York by original pro- 
cess, jurisdiction has notwithstanding been obtained 
by the Circuit Court to try the cases in New York 
through the operation of the Removal Act. 

So long asthe law remains as at présent, any alien 
ornon-resident of the State can come into the State 
courts as plaintiff,and designate any county of the 
State®that may suit his fancy or convenience, as the 
place of trial of a suitagainst a resident of any other 
county of the State no matter how remote, in another 
Federal district, and then to avoid a motion to change 
the place of trialto the proper county, remove the 
suit to the Circuit Court of the district where he 
wrongfully begins the action, and thus in an indirect 
way and by an evasion of both the State law as to 
place of trial and the Federal law as to original juris- 
diction, procure a trial in a district where the defend- 
ant is not an inhabitant nor found to be served with 
process, and it may be several hundred miles removed 
from the county of his residence, and in a court that 
has noforiginal jurisdiction over him, or over‘the cause 
of action. 

The same procedure may be had and the same abuses 
exist as to many of the other classes of cases remova- 
ble under the act. 

The statute should be so amended as to protect the 
citizen from its present unjust operation at the suit of 
non-residents and aliens and to limit the jurisdiction 
of the Circuit Courts under the Removal Act, in re- 
spect to the matters above indicated, so that it shall 
be more in harmony with the wise provisions of the 
law as established by our fathers at the foundation of 


the Federal judicial system. 
ALDEN CHESTER. 


ALBANY, N. Y. 
SALE—CONDITIONAL SALE—PURCHASER FROM 
VENDEE. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 8, 1886. 


HARKNESS V. RUSSELL. 

In the abseace of fraud, an agreement for a conditional sale 
is valid, as well against third persons as against the par- 
ties to the transaction.* 

PPEAL from the Supreme Court of the Territory 
of Utah. 


* See notes, 37 Am. Rep. 664; 42 id. 105.—Eb. 
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P. L. Williams, for appellant, Harkness. 
C. W. Bennett, for appellee, Russell & Co. 


BRADLEY, J. This is an appeal from the Supreme 
Court of Utah. The action was brought in the Dis- 
trict Court for Weber county, to recover the value of 
two steam engines and boilers, and a portable saw- 
mill connected with each engine. A jury being 
waived, the court found the facts, and rendered judg- 
ment for the plaintiff, Russell & Co. The plaintiff is 
an Ohio corporation, and by its agent in Idaho, on 
the 2d of October, 1882, agreed with a partnership firm 
by the name of Phelan & Ferguson, residents of Idaho, 
to sell to them the said engines, boilers and saw-mills, 
for the price of $4,988, nearly all of which was secured 
by certain promissory notes, which severally con- 
tained the terms of the agreement between the par- 
ties. One of the notes (the others being in the same 
form) was as follows, to-wit: 

“Sait LAKE City, October 2, 1882. 

‘On or before the first day of May, 1883, for value 
received in one sixteen-horse portable engine, No. 
1026, and one portable saw-mill, No. 128, all complete, 
bought of L. B. Mattison, agent of Russell & Co., we, 
or either of us, promise to pay to the order of Russell 
& Co., Massillon, Ohio, $300, payable at Wells, Fargo 
& Co.’s bank, Salt Lake City, Utah Territory, with ten 
per cent interest perannum from October 1, 1882, un- 
til paid, and reasonable attorney’s fees, or any costs 
that may be paid orincurred in any action or proceed- 
ing instituted for the collection of this note or enforce- 
ment of this covenant. The express condition of this 
transaction is such that the title, ownership or posses- 
sion of said engine and saw-mill does not pass from 
the said Russell & Co. until this note and in- 
terest shall have been paid in full, and the said 
Russell & Co., or his agent, has full power to 
declare this note due, and take possession of said en- 
gine and saw-mill when they may deem themselves in- 
secure, even before the maturity of this uote; and it 
is further agreed by the makers hereof thatif said note 
isnot paid at maturity, that the interest shall be two 
per cent per month from maturity hereof till paid, 
both before and after judgment, if anyjshould be 
rendered. In case said saw-mill and engine shall be 
taken back, Russell & Co. may sell the same at public 
or private sale without notice, or they may, without 
sale, indorse the true value of the property on this 
note, and we agree to pay on the noteany balance due 
thereon, after such indorsemeut, as damages and ren- 
tal for said machinery. As to this debt we waive the 
right to exempt, or claim as exempt, any property, 
real or personal, we now own, or may hereafter ac- 
quire, by virtue of any homestead or exemption law, 
State or Federal, now in force, or that hereafter may 
be enacted. 

“Pp. O., Oxford, Oneida county, Utah Territory. 

“* $300. 
‘“* PHELAN & FERGUSON.” 

Some of the notes were given for the price of one 
of the engines with its accompanying boiler and mill, 
and the others for the price of the other. Someofthe 
notes were paid, and the present suit was brought on 
those that were not paid. The property was delivered 
to Phelan & Ferguson on the execution of the notes, 
and subsequently they sold it tothe defendant Hark- 
ness, in part payment of a debt due from them to him 
and one Langsdorf. The defendant, at the time of 
the sale to him, knew that the purchase price of the 
property had not been paid to the plaintiff, and that 
the plaintiff claimed title thereto until such payment 
was made. The unpaid notes given for each engine 
and mill exceeded in amount the value of such en- 
gine and mill when the action was commenced. 





The Territory of Idaho has a law relating to chattel 
mortgages, requiring that every such mortgage shall 
set out certain particulars as to parties, time, amount 
etc., with an affidavit attached that it is bona fide, and 
made without any design to defraud and delay cred- 
itors; and requiring the mortgage and affidavit to be 
recorded in the county where the mortgagor lives, and 
in that were the property is located; and it is declared 
that no chattel mortgage shall be valid (except as be- 
tween the parties thereto) without compliance with 
these requisites, unless the mortgagee shall have act- 
ual possession of the property mortgaged. In the pres- 
ent case no affidavit was attached to the notes, nor 
were they recorded. 

The court found that it was the intention of Phelan 
& Ferguson and of Russell & Co. that the title to the 
said property should not pass from Russell & Co. until 
the notes were paid. 

Upon these facts the courts found, as conclusions of 
law, that the transaction between Phelan & Ferguson 
and Russell & Co. was a conditional or executory sale, 
and not an absolute sale with a lien reserved, and that 
the title did not pass to Phelan & Ferguson, or from 
them to the defendant, and gave judgment for the 
plaintiff. The Supreme Court of the Territory af- 
firmed this judgment. 

The first question to be considered is whether the 
transaction in question was a conditional sale or a 
mortgage; that is, whether it wasa mere agreement 
to sell upon acondition to be performed, or an abso- 
lute sale, with areservation of a lien or mortgage to 
secure the purchase-money. If it was the latter, it is 
conceded that the lien or mortgage was void as against 
third persons, because not verified by affidavit, and 
not recorded as required by the law of Idaho. But so 
far as words and the express intent of the parties can 
go, itis perfectly evident that it was not an absolute 
sale, but only an agreement to sell upon condition 
that the purchasers should pay their notes at matu- 
rity. The language is: ‘‘The express condition of this 
transaction is such that thetitle * * * does not 
pass * * * until this note and interest shall have 
been paidin full. If the vendees should fail in this, 
or if the vendors should deem themselves insecure be- 
fore the maturity of the note, the latter were author- 
ized to repossess themselves of the machinery, and 
credit the then value of it, or the proceeds of it if 
they should sell it, upon the unpaid notes. If this did 
not pay the notes, the balance was still to be paid by 
the makers by way of “damages and rental of said ma- 
chinery.’’ This stipulation was strictly in accordance 
with the rule of damage in such cases. Upon an agree- 
ment to sell, if the purchaser fails to execute his con- 
tract, the true measure of damages for its breach is 
the difference between the price of the goods agreed 
on and their value at the time of the breach or trial, 
which may fairly be stipulated to be the price they 
bring on a resale. 

It cannot be said therefore that the stipulations of 
the contract were inconsistent with or repugnant to 
what the parties declared their intention to be, 
namely, to make an executory and conditional con- 
tract of sale. Such contracts are well known in the 
law and often recognized; and when free from any 
fraudulent intent, are not repugnant to any principle 
of justice or equity, even though possession of the 
property be given to the proposed purchaser. The 
rule is formulated in the text-books and in many ad- 
judged cases. 

In Lord Blackburn’s Treatise on the Contract of 
Sale, published forty years ago,two rules are laid down 
as established: (1) That where by the agreement the 
vendor is to do any thing to the goods before delivery 
it is acondition precedent to the vesting of the prop-; 
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erty; (2) that where any thing remains to be done to 
the goods for ascertaining the price, such as weighing, 
testing, etc., this is a condition precedent to the trans- 
fer of the property. Blackb. Sales, 152. And it is sub- 
sequently added that *‘ the parties may indicate an in- 
tention by their agreement to make any condition pre- 
cedent to the vesting of the property; aud if they do 
so, their intention is fulfilled.’’ Blackb. Sales, 167. 

Mr. Benjamin, in his Treatise on Sales of Personal 
Property, adds to the two formulated rules of Lord 
Blackburn a third rule, which is supported by many 
authorities, to-wit: (3) ‘‘ Where the buyer is by the 
contract bound to do any thing as a condition, either 
precedent or concurrent, on which the passing of the 
property depends, the property will not pass until the 
condition be fulfilled, even though the goods may have 
been actually delivered into the possession of the 
buyer.” Benj. Sales (2d ed.), 236; id. (8d ed.), § 320. 
The author cites for this proposition Bishop v. Stillito, 
2 Barn. & Ald. 329, note a; Brandt v. Bowlby, 2 Barn. 
& Adol. 932; Barrow v. Cowles (Lord Ellenborough), 3 
Camp. 92; Swain v.Shepherd (Baron Parke), 1 Moody & 
R. 223; Mires v. Solebay, 2 Mod. 243. 

In the last case, decided in the time of Charles II, 
one Alston took sheep to pasture for a certain time, 
with an agreement, that if at the end of that time he 
should pay the owner a certain sum, he should have 
the sheep. Before the time expired the owner sold 
them to another person; and it was held that the sale 
was valid, and that the agreement to sell the sheep to 
Alston, if he would pay for them at a certain day, did 
not amount to a sale, but only to an agreement. The 
other cases were instances of sales of goods to be paid 
for in cash or securities on delivery. It was held that 
the sales were conditional only, and that the vendors 
were entitled to retake the goods, even after delivery, 
if the condition was not performed, the delivery being 
considered as conditional. This often happens in 
cases of sale by auction, when certain terms of pay- 
ment are prescribed, with a condition that if they are 
not complied with the goods may be resold for account 
of the buyer, who is to account for any deficiency be- 
tween the second sale and the first. Such was the 
case of Lamont v. Duvall, 9 Q. B. Div. 1030; and many 
more cases could be cited. 

In Ex parte Crawcour, L. R., 9 Ch. Div. 419, certain 
furniture dealers let Robertson have a lot of furniture 
upon his paying £10 in cash, and signing an agreement 
to pay £5 per month (for which notes were given) un- 
til the whole price of the furniture should be paid; 
and when all the installments were paid, and not be- 
fore, the furniture was to be the property of Robert- 
son; but if he failed to pay any of the installments, 
the owners were authorized to take possession of the 
property, and all prior payments actually made were 
to be forfeited. The Court of Appeal held that the 
property did not pass by this agreement, and could 
not be taken as Robertson’s property by this trustee 
under a liquidation proceeding. The same conclusion 
was reached in the subsequent case of Crawcour v. 
Salter, L. R., 18 Ch. Div. 30. 

It these cases, it is true, support of the transaction 
was sought from acustom which prevaiis in the places 
where the transactions took place, of hotel-keepers 
holding their furniture on hire. But they show that 
the intent of the parties will be recognized and sanc- 
tioned where it is not contrary to the policy of the 
law. This policy in England is declared by statute. It 
has long been a provision of the English bankrupt laws, 
beginning with 21 James I, ch. 19, that if any person 
becoming bankrupt has in his possession, order or dis- 
position, by consent of the owner any goods or chat- 
tels of which he is the reputed owner, or takes upon 
himself the sale, alteration or disposition thereof as 
owner, such goods are to be sold for the benefit of his 





creditors. This law has had the effect of preventing 
or defeating conditional sales accompanied by volun- 
tary delivery of possession, except in cases like those 
before referred to; so that very few decisions are to 
be found in the English books directly in point on the 
question under consideration. The following case 
presents a fair illustration of the English law as based 
upon the statutes of bankruptcy. 

In Horn v. Baker, 9 East, 215, the owner of a term 
in a distillery, and of the apparatus and utensils em- 
ployed therein, demised the same to J. & S. in consid- 
eration of an annuity to be paid to the owner and his 
wife during their several lives, and upon their death, 
the lessees to have the liberty of purchasing the resi- 
due of the term, and the apparatus and utensils, with 
a proviso for re-entry if the annuity should at any 
time be two months in arrear. The annuity having 
become in arrear for that period, instead of making 
entry for condition broken, the wife and administra- 
tor of the owner brought suit to recover the arrears, 
which was stopped by the bankruptcy of J.& 8S. The 
question then arose whether the utensils passed to the 
assignees of J.& 8. under the bankrupt act, as being 
in their possession, order and disposition as reputed 
owners; and the court held that they did, but that if 
there had been a usuge in the trade of letting unten- 
sils with a distillery, the case would have admitted a 
different consideration, since such a custom might 
have rebutted the presumption of ownership arising 
from the possession and apparent order and disposition 
of the goods. This case was followed in Holroyd v. 
Gwynne, 2 Taunt. 176. 

This presumption of property in a bankrupt arising 
from his possession and reputed ownership became so 
deeply imbedded in the English law that in process 
of time many persons in the profession, not adverting 
to its origin in the statute of bankruptcy, were led to 
regard it as a doctrine of the common law; and 
hence in some States in this country, where no such 
statute exists, the principles of the statute have been 
followed, and conditional sales of the kind now under 
consideration have been condemned, either as being 
fraudulent and void as against creditors, or as 
amounting in effect to absolute sales with a reserved 
lien or mortgage to secure the payment of the pur- 
chase-money. This view is based onthe notion that 
such sales are not allowed by law, and that the intent 
of the parties, however honestly formed, cannot le- 
gally be carried out. The insufficiency of this argu- 
ment is demonstrated by the fact that conditional 
sales are admissible in several acknowledged cases, 
and therefore there cannot be any rule of law against 
them as such. They may sometimes be used as 
a cover for fraud, and when this is charged, all the cir- 
cumstances of the case, this included, will be open for 
the consideration of ajury. Where no fraud is in- 
tended, but the honest purpose of the parties is that 
the vendee shall not have the ownership of the goods 
until he has paid for them, there is no general princi- 
ple of law to prevent their purpose from having ef- 
fect. 

In this country, in States where no such statute as 
the English act referred to is in force, many decisions 
have been rendered sustaining conditional sales ac- 
companied by delivery of possession, both as between 
the parties themselves and as to third persons. 

In Hussey v. Thornton, 4 Mass. 404 (decided in 1808), 
where goods were delivered on board of a vessel for 
the vendee upon an agreement for a sale, subject to 
the condition that the goods should remain the prop- 
erty of the vendors until they received security for 
payment, it was held (Chief Justice Parsons deliver- 
ing the opinion) that the property did not pass, and 
that the goods could not be attached by the creditors 
of the vendee. 
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This case was followed in 1882 by that of Marston v. 
Baldwin, 17 Mass. 606, which was replevin against a 
sheriff for taking goods which the plaintiff agreed to 
sell to one Holt, the defendant in the attachment; but 
by the agreement the property was not to vest in Holt 
until he should pay $100 (part of the price), which con- 
dition was not performed, though the goods were de- 
livered. Holt had paid $75, which the plaintiff did not 
tender back. The court held that it was sufficient for 
the plaintiff to be ready to repay the money when he 
should be requested, and a verdict for the plaintiff was 
sustained. 

In Barrett v. Pritchard, 2 Pick. 512, the court said: 
“It is impossible to raise a doubt as to the intention 
of the parties; for it is expressly stipulated that ‘ the 
wool, before manufactured, after being manufactured 
or in any stage of manufacture, shall be the property 
of the plaintiff until the price be paid.’ Itis difficult 
tv imagine any good reason why this agreement 
should not bind the parties. * * * The case from 
Taunton (Holroyd v. Gwynn), was a case of a condi- 
tional sale; but the condition was void as against the 
policy of the statute. 21 Jac. 1,ch.19,§11. It would 
not have changed the decision in that case if there had 
been no sale; for by that statute, if the true owner of 
goods and chattels suffers another to exercise such 
control and management over them as to give him the 
appearance of being the real owner, and he becomes 
bankrupt, the goods and chattels shall be treated as 
his property, and shall be assigned by the commis- 
sioners for the benefit of his creditors. The case of Horn 
v. Baker, 9 East, 215, also turned on the same point, 
and nothing in either of these cases has any bearing 
on the present question.” 

In Coggill v. Hartford & N. H. R. Co., 3 Gray, 545, the 
rights of a dona fide purchaser from one in possession 
under a conditional sale of goods were specifically dis- 
cussed, and the court held, in an able opinion deliv- 
ered by Mr. Justice Bigelow, that asale and delivery 
of goods on condition that the title shall not vest in 
the vendee until payment of the price passes no title 
until the condition is performed, and the vendor, if 
guilty of no laches, may reclaim the property, even 
from one who has purchased from his vendee in good 
faith and without notice. The learned justice com- 
menced his opinion in the following terms: ‘It has 
long been the settled rule of law in this Common- 
wealth, that a sale and delivery of goods on condi- 
tion that the property is not to vest until the pur- 
chase-money is paid or secured, does not pass the title 
to the vendee, and that the vendor, in case the condi- 
tion is not fulfilled, has a right to possess himself of 
the goods, both against the vendee and against his 
creditors claiming to hold them under attachments.” 
He then addresses himself to a consideration of the 
rights of a bona fide purchaser from the vendee, pur- 
chasing without notice of the condition on which the 
latter holds the goods in his possession; and he con- 
cludes that they are no greater than those of a cred- 
itor. He says: ‘‘All the cases turn on the principle 
that the compliance with the conditions of sale aud 
delivery is by the terms of the contract precedent to 
the transfer of the property from the vendor to the 
vendee. The vendee in such cases acquires no prop- 
erty in the goods. Heis only a bailee for a specific 
purpose. The delivery which in ordinary cases passes 
the title to the vendee must take effect according to 
the agreement of the parties, and can operate to vest 
the property only when the contingency contem- 
plated by the contract arises. The vendee therefore 
in such cases, having no title to the property, can pass 
none to others. He has only a bare right of pos- 
session, and those who claim under him, either as 
creditors or purchasers, can acquire vo higher or bet- 





ter title. Such is the necessary result of carrying into 
effect the intention of the parties to a conditional sale 
and delivery. Any other rule would be equivalent to 
the denial of the validity of such contracts. But they 
certainly violate no rule of law, nor are they contrary 
to sound policy.” 

This case was followed in Sargent v. Metcalf, 5Gray, 
306; Deshon v. Bigelow, 8 id. 159; Whitney v. Eaton, 
15 id. 225; Hirschorn v. Canney, 98 Mass. 149; and 
Chase v. Ingalls, 122 id. 881; and is believed to express 
the settled law of Massachusetts. 

The same doctrine prevails in Connecticut, and was 
sustained in an able and learned opinion of Chief Jus- 
tice Williams in the case of Forbes v. Marsh, 15 Conn. 
384 (decided in 1843), in which the principal authori- 
ties are reviewed. The decision in this case was fol- 
lowed in the subsequent case of Hart v. Carpenter, 24 
Conn. 427, where the question arose «pon the claim of 
a bona fide purchaser. 

In New York the law is the same, at least so far as 
relates to the vendee in a conditional sale and to his 
creditors; though there has been some diversity of 
opinion in its application to bona fide purchasers from 
such vendee. 

As early as 1822, in the case of Hagyerty v. Palmer, 
6 Johns. Ch. 437, where an auctioneer had delivered 
to the purchaser goods sold at auction, it being one of 
the conditions of sale that indorsed notes should be 
given in[payment, which the purchaser failed to give, 
Chancellor Kent held that it was a conditional sale 
and delivery, and gave no title which the vendee could 
transfer to an assignee for the benefit of creditors; 
and he said that the cases under the English bank- 
rupt act did not apply here. The chancellor remarked 
however that “if the goods had been fairly sold to P. 
[the conditional vendee], or if the proceeds had been 
actually appropriated by the assignees before notice of 
this suit and of the injunction, the remedy would 
have been gone.”’ 

In Strong v. Taylor, 2 Hill, 326, Nelson, C. J., pro- 
nouncing the opinion, it was held to be a conditional 
sale where the agreement was to sella canal boat for 
acertain sum, to be paid in freighting flour and wheat 
as directed by the vendor, he to have half the freight 
until paid in full, with interest. Before the money 
was all paid the boat was seized under an execution 
against the vendee; and in a suit by the vendor 
against the sheriff, a verdict was found for the plain- 
tiff, under the instruction of the court, and was sus- 
tained in banc upon the authority of the Massachu- 
setts case of Barrett v. Pritchard, 2 Pick. 512. 

In Herring v. Hoppock, 15 N. Y. 409, the same doc- 
trine was followed. In that case there was an agree- 
ment in writing for the sale of an iron safe, which was 
delivered to the vendee, and a note at six months 
given therefor; but it was expressly understood that 
no title was to pass until the note was paid; and if 
not paid, Herring, the vendor, was authorized to re- 
take the safe, and collect all reasonable charges for its 
use. The sheriff levied on thesafe as the property of 
the vendee, with notice of the plaintiff's claim. The 
Court of Appeals held that the title did not pass out 
of Herring. Paige, J., said: ‘‘ Whenever there is a 
condition precedent attached to a contract of sale 
which is not waived by an absolute and unconditional 
delivery, no title passes to the vendee until he per- 
forms the condition or the seller waives it.’’ Com- 
stock, J., said that if the question were new, it might 
be more in accordance with the analogies of the law 
to regard the writing given on the sale as a mere se- 
curity for the debt in the nature of a personal mort- 
gage; but he considered the law as having been set- 
tled by the previous cases, and the court unanimously 
concurred in the decision. 
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In the cases of Smith v. Lynes, 1 Seld. 41, and Watts 
v. Green, 35 Barb. 585; S. C., 36 N. Y. 556, it was held 
that a bona fide purchaser, without notice from a ven- 
dee who is in possession under a conditional sale, will 
be protected as against the original vendor. These 
cases were reviewed, and we think substantially over- 
ruled, in the subsequent case of Ballard v. Burgett, 40 
N. Y. 314, in which separate elaborate opinions were 
delivered by Judges Grover and Lott. This decision 
was concurred in by Chief Judge Hunt and Judges 
Woodruff, Mason and Daniels; Judges James and 
Murray dissenting. In that case Ballard agreed to 
sell to one France a yoke of oxen for a price agreed 
on, but the contract had the condition ‘‘ that the oxen 
were to remain the property of Ballard until they 
should be paid for.’’ The oxen were delivered to 
France, and he subsequently sold them to the defend- 
ant, who purchased and received them without notice 
that the plaintiff had any claim tothem. The court 
sustained Ballard’s claim,and subsequent cases in New 
York are in harmony with this decision. See Cole v. 
Mann, 62 N. Y. 1; Bean v. Edge, 84 id. 510. 

We do not perceive that the case of Dows v. Kidder, 
84 N. Y. 121, is adverse to the ruling in Ballard v. Bur- 
gett. There although the plaintiffs stipulated that the 
title to the corn should not pass until payment of the 
price (which was to be cash the same day), yet they 
indorsed and delivered to the purchaser the evi- 
dence of title, namely, the weigher’s return, to enable 
him to take out the bill of lading in his own name, 
and use it in raising funds to pay the plaintiff. The 
purchaser misappropriated the funds, and did not pay 
for the corn. Here the intent of both parties was 
that the purchaser might dispose of the corn, and he 
was merely the trustee of the plaintiff, invested by 
him with the legal title. Of course the innocent party 
who purchased the corn from the first purchaser was 
not bound by the equities between him and the plain- 
tiff. 

The later case of Parker y. Baxter, 86 N. Y. 587, was 
precisely similar to Dows v. Kidder, and the same 
principle was involved in Farwell v. Importers & 
Trader’s Bank, 90 N. Y. 483, where the plaintiff deliv- 
ered his own note toa broker to get it discounted, 
and the latter pledged it as collateral fora loan made 
to himself. The legal title passed, and althoughas be- 
tween tiie plaintiff and the broker the former was the 
owner of the note and its proceeds, yet that was an 
equity which was not binding on an innocent holder. 

The decisions in Maine, New Hampshire and Ver- 
mont are understood to be substantially to the same 
effect as thuse of Massachusetts and New York; 
though by recent statutes in Maine and Vermont, as 
also in Iowa, where the same ruling prevailed, it is 
declared in effect that no agreements that personal 
property, bargained and delivered to another, shall 
remain the property of the vendor, shall be valid 
against third persons without notice. George v.Stubbs, 
26 Me. 243; Sawyer v. Fisher, 32 id. 28; Brown. v. 
Hynes, 52 id. 578; Boynton v. Libby, 62 id. 253; Rogers 
v. Whitehouse, 71 id. 222; Sargent v. Gile, 8 N. H, 325; 
McFarland v. Farmer, 42 id. 386; King v. Bates, 57 id. 
446; Hefflin v. Bell, 30 Vt. 134; Armington v. Houston, 
38 id. 448; Fales v. Roberts, id. 503; Duncans v. Stone, 
45 Vt. 123; Moseley v. Shattuck, 43 Iowa, 540; Thorpe 
v. Fowler, 57 Lowa, 541. 

The same view of the law has been taken in several 
other States. In New Jersey, in the case of Cole v. 
Berry, 42 N. J. L. 308, it was held that a contract for 
the sale of a sewing machine to be delivered and paid 
for by installments, and to remain the property of 
the vendor until paid for, was a conditional sale, and 
gave the vendee no title until the condition was per- 
formed; and the cases are fully discussed and dis- 
tinguished. 





In Pennsylvania the law is understood to be some- 
what different. It is thus summarized by Judge De- 
pue in the opinion delivered in Cole v. Berry, 42N. J.L. 
314, where he says: “In Pennlylvaniaa distinction is 
taken between delivery under a bailment, with an op- 
tion in the bailee to purchase at a named price, and a 
delivery under a contract of sale containing a reserva- 
tion of title in the vendor until the contract price be 
paid; it being held that in the former instance prop- 
erty did not pass as in favor of creditors and pur- 
chasers of the bailee, but that in the latter instance de- 
livery to the vendee subjects the property to execu- 
tion at the suit of his creditors, and makes it transfer- 
able to bona fide purchasers. Chamberlain v. Smith, 44 
Penn. St. 431; Rose v. Story, 1 id. 190; Martin v. Ma- 
thiot, 14 Serg. & R.214; Haak v. Linderman, 64 Penn. 
St. 499.” But, as the learned judge adds: ‘This dis- 
tinction is discredited by the great weight of author- 
ity which puts possession under a conditional con- 
tract of sale and possession under a bailment on the 
same footing—liable to be assailed by credito~s and 
purchasers for actual fraud,but not fraudulent per se.”’ 

In this connection see the case of Copland v. Bos- 
quet, 4 Wash. 588, where Mr. Justice Washington and 
Judge Peters (the former delivering the opinion of the 
court) sustained a conditional sale and delivery 
against a purchaser from the vendee, who claimed to 
be a bona fide purchaser without notice. 

In Ohio the validity of conditional sales accompan- 
ied by delivery of possession is fully sustained. The 
latest reported case brought to our attention is that 
of Call v. Seymour, 40 Ohio St. 670, which arose upon 
a written contract contained in several prom- 
issory notes given for installments of the purchase- 
money of a machine, and resembling very much the 
contract in the case now under consideration. Fol- 
lowing the note, and as a part of the same document, 
is this condition: ** The express condition of the sale 
and purchase of the separator and horse-power fcr 
which this note is given, is such as the title, owner- 
ship or possession does not pass from the said Sey- 
mour, Sabin & Co. until this note, with interest, is 
paid in full. The said Seymour, Sabin & Co. have full 
power to declare this note due, and take possession of 
said separator and horse-power, at any time they may 
deem this note insecure, even before the maturity of 
the note, and to sell the said machine at public or pri- 
vate sale, the proceeds to be applied upon the unpaid 
balance of the purchase price.” The machine was 
seized under an attachment issued against the vendee, 
and the action was brought by the vendor against the 
constable who served the attachment. The case was 
fully argued, and the authorities pro and con duly 
considered by the court, which sustained the condi- 
tion expressed in the contract, and affirmed the judg- 
ment for the plaintiff. See also Sanders v. Keber, 28 
Ohio St. 630. 

The same law prevails in Indiana. Shireman v. Jack- 
son, 14 Ind. 459; Dunbar v. Rawles, 28 id. 225; Brad- 
shaw v. Warner, 54 id. 58; Hodson v. Warner, 60 id. 
214; MeGirr v. Sell, id. 249. The same in Michigan, 
Whitney v. McConnell, 29 Mich. 12; Smith v. Lozo, 42 
id. 6; S.C.,3 N. W. Rep. 227; Marquette Manuf'g Co. 
v. Jeffrey, 49 Mich. 283; S. C., 13 N. W. Rep. 592. The 
same in Missouri. Ridgeway v. Kennedy, 52 Mo. 24; 
Wangler v. Franklin, 70 id. 659; Sumner v. Cottage, 71 
id. 121. The same in Alabama. Fairbanks v. Eureka, 
67 Ala. 109; Sumner v. Woods, id. 129. The same in 
several other States. Fora very elaborate collection : 
of cases on the subject, see Mr. Bennett’s notes to 
Benj. Sales (4th ed.), § 320, pp. 329-336; and Mr. Free- 
man’s note to Kanaga v. Taylor, 70 Am. Dec. 62; 8.C., 
7 Ohio St. 134. It is unnecessary to quote further 
from the decisions. The quotations already made 
show the grounds and reasons of the rule. 
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The law has been held differently in Illinois, and 
very nearly in conformity with the English decisions 
under the operation of the bankrupt law. The doc- 
trine of the Supreme Court of that State is that if a 
person agrees to sell to another a chattel on condition 
that the price shall be paid within a certain time, re- 
taining the title in himself in the meantime, and de- 
livers the chattel tothe vendee so as to clothe him 
with the apparent ownership, a bona fide purchaser, or 
an execution creditor of the latter, is entitled to pro- 
tection as againstthe claim of the original vendor. 
Brundage v. Camp, 21 Ill. 330; McCormick v. Hadden, 
87 id. 370; Murch v. Wright, 46 id. 488; Michigan Cent. 
R. Co. v. Phillips, 60 id. 190; Lucas v. Campbell, 88 id. 
447; Van Duzor v. Allen, 90 id. 499. Perhaps the stat- 
ute of Illinois on the subject of chattel mortgages has 
influenced some of our ‘decisions. This statute de- 
clares that “‘ no mortgage, trust deed or other convey- 
ance of personal property having the effect of a mort- 
gage or,lien upon such property, is valid as against 
the rights and interests of any third person, unless 
the possession thereof be delivered to and remain 
with the grantee, or the instrument provide that the 
possession of the property may remain with the 
grantor, and the instrument be acknowledged and re- 
corded.’’ It has been supposed that this statute indi- 
cates arule of public policy condemning secret liens 
and reservations of title on the part of vendors, and 
making void all agreements for such liens or reserva- 
tions unless registered in the manner required for 
chattel mortgages. At all events the doctrine above 
referred tohas become arule of property in Illinois, 
and we have felt bound to observe it as such. 
In the case of Hervey v. Rhode Island Locomotive 
Works, 93 U. S. 664, where a Rhode Island company 
leased to certain Illinois railroad contractors a loco- 
motive engine and tender at a certain rent, payable at 
stated times during the ensuing year, with an agree- 
ment, that if the rent was duly paid, the engine and 
tender should become the property of the lessees, and 
possession was delivered to them, this court being sat- 
isfied that the transaction was acontinued sale, and 
that by the law of Illinois the reservation of title by 
the lessors was void as against third persons unless the 
agreement was recorded (which it was not in proper 
time), decided that a levy and sale of the property in 
Illinois under a judgment against the lessees, were 
valid, and that the locomotive works could not re- 
claimit. Mr. Justice Davis, delivering the opinion of 
the court, said: *“‘It was decided by this court in 
Green v. Van Buskirk, 5 Wall. 307, and 7 id. 139, that 
the liability of property to be sold under legal process 
issuing from the courts of the State where it is situ- 
ated, must be determined by the law there, rather 
than that of the jurisdiction where the owner lives. 
These decisions rest on the ground that every State 
has the right to regulate the transfer of property 
within its limits, and that whoever sends property to 
it impliedly submits to the regulations concerning its 
transfer in force there, althongh a different rule of 
transfer prevails in the jurisdiction where he resides. 
* * * The policy of the law in Illinois will not 
permit the owner of personal property to sell in, either 
absolutely or conditionally, and still continue in pos- 
session of it. Possession 1s one of the strongest evi- 
dences of title to this class of property, and cannot be 
rightfully separated from the title, except in the man- 
ner pointed out by the statute. The courts of Illinois 
say that to suffer, without notice to the world, the real 
ownership to be in one person, and the ostensible own- 
ership in another, gives a false credit to the latter, and 
in this way works an injury to third persons. Ac- 
cordingly the actual possession of personal property 
creating an interest in another to whom it is delivered 


if desirous of preserving a lien on it, must comply 





with the provisions of the chattel mortgage act. Rev. 
Stat. Ill 1874, 711, 712.’ The Illinois cases are then re- 
ferred to by the learned justice to show the precise 
condition of the law of that State on the subject un- 
der consideration. 

The case of Hervey v. Rhode Island Locomotive 
Works is relied on by the appellants in the present 
case as a decision in their favor; but this is not a cor- 
rect conclusion, for it is apparent that the only points 
decided in that case were—first, that it was to be gov- 
erned by the law of Illinois, the place where the prop- 
erty was situated; secondly, that by the law of Illi- 
nois the agreement for continuing the title of the 
property in the vendors after its delivery to the ven- 
dees, whereby the latter became the ostensible owners, 
was void as against third persons. This is all that was 
decided, and it does not aid the appellants, unless 
they can show that the law as held in Illinois, con- 
trary to the great weight of authority in England and 
in this country, is that which should govern the pres- 
ent case. And this we think they cannot do. Wedo 
not mean to say that the Illinois doctrine is not sup- 
ported by some decisions in other States. There are 
such decisions, but they are few in number compared 
with those in which it is held that the conditional 
sales are valid and lawful as well against third persons 
as against the parties to the contract. 

The appellants however rely with much confidence 
on the decision of this court in Heryford v. Davis, 102 
U. S. 235, a case coming from Missouri, where the law 
allows and sustains conditional sales. But we do not 
think that this case, any more than that of Hervey v. 
Rhode Island Locomotive Works will be found to sup- 
port their views. The whole question in Heryford v. 
Davis was as to the construction of the contract. This 
was in the form of a lease, but it contained provis- 
ious so irreconcilable with the idea of its being really 
a lease, and so demonstrable that it was an absolute 
sale, with areservation of a mortgage lien, that the 
latter interpretation was given to it by the court. 
This interpretation rendered it obnoxious to the stat- 
ute of Missouri requiring mortgages of personal prop- 
erty to be recorded in order to be valid as against 


Pthird persons. It was conceded by the court, 


in the opinion delivered by Mr. Justice Strong, 
that if the agreement had really amounted toa lease, 
with an agreement for a conditional sale, the claim of 
the vendors would have been valid. The first two or 
three sentences of the opinion furnish a key to the 
whole effect of the decision. Justice Strong says: 
“The correct determination of this case depends 
altogether upon the construction that must be given 
to the contract between the Jackson & Sharp company 
and the railroad company, against which the defend- 
ants below recovered their judgment and obtained 
their execution. If that contract was a mere lease of 
the cars to the railroad company, or if it was only a 
conditional sale, which did not pass the ownership 
until the condition should be performed, the property 
was not subject to levy and sale under execution at 
suit of the defendant against the company. But, if 
on the other hand, the title passed by the contract, 
and what was reserved by the Jackson & Sharp com- 
pany wasalien or security for the payment of the 
price, or what is called sometimes a mortgage back to 
the vendors, the cars were subject to levy and sale as 
the property of the railroad company.” The whole 
residue of the opinion is occupied by the discussion of 
the true construction of the contract; and as we have 
stated, the conclusion was reached that it was not 
really a lease nor a conditional sale, but an absol::ie 
sale, with the reservation of a lien or security for the 
payment of the price. This ended the case, for thus 
interpreted, the instrument inured as a mortgage in | 
favor of the vendors, and ought to have beer re- | 
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corded in order to protect them against third per- 
sons. 

But whatever the law may be with regard to a bona 
fide purchaser from the vendee in a conditional sale, 
there is a circumstance in the present case which 
makes it olear of all difficulty. The appellant in the 
present case was not a bona fide purchaser without no- 
tice. The court below find that at the time of and 
prior to the sale he knew the purchase price of the 
property had not been paid, and that Russell & Co. 
claimed title thereto until such payment was made. 
Under such circumstances, it is almost the unanimous 
opinion of all the courts that he cannot hold the prop- 
erty as against the true owners; but as the rulings of 
this court have been, as we think, somewhat misun- 
derstood, we have thought it proper to examine the 
subject with some eare, aud to state what we regard 
as the general rule of law where it is not affected by 
local statutes or local decisions to the contrary. 

It is only necessary to add that there is nothing 
either in the statute or adjudged law of Idaho to pre- 
vent in this case the operation of the general rule, 
which we consider to be established by overwhelming 
authority, namely, that in the absence of fraud, an 
agreement for a conditional sale is good and valid as 
well against third persons as against the parties to the 
transaction; and the furtherrule that a bailee of per- 
sonal property cannot convey the title or subject it to 
execution for his own debts, until the condition on 
which the agreement to sell was made, has been per- 
formed. 

The judgment of the Supreme Court of the Terri- 
tory of Utah is affirmed. 


_——__.—__———— 


NEW YORK COURT OF APPEALS ABSTRACT, 

ABATEMENT—PENALTY UNDER GENERAL MANUFAC- 
TURING ACT—CONSPIRACY.— Plaintiff's intestate was a 
creditor of a mining corporation whose officers in 
making their annual report were alleged to have 
stated falsely the.amount of capital paid in. For this 
cause of action,conjoined with one for conspiracy, suit 
was brought, pending which, and before verdict or 
judgment, plaintiff died. Held, that the cause of ac- 
tion for the penalty abated but that for conspiracy 
survived. At common law the action abated upon the 
death of either party, the one by whom or to whom 
the wrong was done; and that rule must apply unless 
it is made inapplicable by the provisions of the Re- 
vised Statutes. 2 Rev. Stat., $1, p.448. But we have 
decided that those provisions affect only injuries to 
property rights, and where such are not invaded the 
common-law rule still prevails. Hegerich v. Keddie, 
99 N. Y. 258; S. C., 52 Am. Rep. 25. In that case,while 
concurring in the result, I thought the statute should 
receive a broader interpretation and contemplated 
survivability as the rule and abatement as the excep- 
tions, and the construction finally reached was adopted 
after full deliberation and argument. It must now be 
deemed settled and requires us to hold that the cause 
of action for the penalty died with the intestate. We 
have not been unmindful that infour discussion of this 
question we have assumed the assignability of a cause 
of action asa test, treating that and survivability 
as convertible terms; nor that we have also said 
that a cause of action for the penalty so far follows 
the creditor's debt and belongs toitas an incident 
that an assignment of the debt carries with it a 
right to the protection of the statute. Stokes v. Stick- 
ney, supra; Bolero v. Crosby, 49 N. Y. 183. But it was 
neither said nor meant that such right was itself as- 
signable. Relatively to the debt it is rather a remedy 





than a right, and while it becomes in connection with ; 


the debt a cause of action,it belongs to the assignee of 


such debt by force of the statute which gives it to him 
by virtue of his having become a creditor and not be- 
cause of any derivative right resting upon and born of 
the assignor's ended and extinguished right. In other 
words the new holder has his own right of action, or 
none. Having become a creditor he thereby obtains 
the rnght which the statute gives him, and must de- 
pend upon that for his relief and not upon an impos- 
sible transfer by the assignor of the debt. The ques- 
tions which may spring out of this ruling may best be 
reserved till they arise. So far as the cause of action 
was for aconspiracy to cheat or defraud the intestate, 
it was foran injury toa property right and did not 
die with itsowner. The order of revivor was so far 
proper, but should have been limited to the cause of 
action which survived. That has been tried and judg- 
ment upon it given for the defendant. The plaintiff 
has recovered upon a cause of action which did not 
survive, and that recovery cannot be sustained. Nov. 
23, 1886. Brackett v. Griswold. Opinion by Finch, J. 


EXECUTION — RETURN — EFFECT OF STAY — CODE 
Proc. N. Y., § 290—suRIsDICTION OF UNITED STATES 
District COURTS TO STAY EXECUTION IN STATE 
courRts.—A stay, granted by a court of competent 
jurisdiction, which restrains a sheriff from enforcing 
an execution, suspends the running of the time in 
which he is require2 to return the writ by Code Proc. 
N. Y., § 290. (1)It was said by Judge Miller, in Wehle 
v. Conner, 69 N. Y. 546, in an action against the sheriff 
for not returning an execution, that ‘‘ proof that 
plaintiff had directed the execution not to be returned, 
or that the sheriff had procured it to be stayed by 
order of the court, are lawful defenses.” In the case 
of Paige v. Willet, 388 N. Y. 28, it was held that the 
sheriff was not chargeable with interest accruing upon 
money collected by him on execution, but retained 
beyond the return day, in obedience to an order re- 
straining him from paying them over the judgment 
creditor. The principle of this case seems clearly to 
recognize the exemption of the sheriff from liability 
when acting under the order of the court. In People 
v. Carnley, 3 Abb. Pr. 216, it was decided that an order 
by a court of competent jurisdiction staying the sher- 
iff’'s proceedings excused him from returning the writ 
according to its requirements, and that he could not, 
while thus restrained, be adjudged guilty of contempt 
in disobeying the mandate of the writ, or the notice 
of the judgment creditor to make return. This de- 
cision was made at Special Term, but was rendered by 
the late Judge Davies, and accords with the analogies 
of the law. The policy of the statute could not be ac- 
complished if the sheriff should be deprived of the ad- 
vantageous use of the time extended to him by in- 
junction orders or stay of proceedings, covering the 
whole, or even a material portion of that time al- 
lowed to him to serve the writ. Suppose the sheriff is 
stayed during the first fifty days of the life of the pro- 
cess, and the remaining time does not afford him suf- 
ficient opportunity to discover property, and make 
the money therefrom by a sale, is it reasonable that 
he should be visited with a penalty for not returning 
the process according to its requirement? Or sup- 
pose, after a levy, and beforea sale, his proceedings 
are stayed until after the return day, can he be ad- 
judged liable for the judgment debt because he did 
not make return? Wecannot think so. Would the 
sheriff be justified, in the case last supposed, in aban- 
doning his levy, and returning the execution at the 
end of sixty days from its receipt? And yet, if not, 
under the plaintiff's contention, he would become 
liable to pay the judgment. Can asheriff be made 
liable for the amount of a judgment which he is de- 
barred from collecting, but which on the sixtieth day 
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he has secured by a levy upon property sufficient to 
satisfy it, but which he is uuable to advertise and sell 
by reason of the necessity of returning his writ? We 
think not. It is claimed, if he does not return his 
writ, he becomes liable; and certainly if he does re- 
turn it he not only abandons the levy, but makes him- 
self liable for the debt as for afalse return. He could 
not, under these circumstances, protect himself from 
suit by advancing the money to the plaintiff, and re- 
taining the execution to reimburse himself, for this, it 
has been held, he could not lawfully do (Carpenter v. 
Stilwell, 11 N. Y. 61; Mills v. Young, 23 Wend. 314; 
Sherman v. Boyce, 15 Johns. 448), and thus under the 
plaintiff's contention, the officer would be made liable 
for the debtin any event, although he is entirely 
without fault, and has by vis major been disabled, 
during the whole period of the life of the writ, from 
executing its command. If the stay is granted for 
some alleged vice in the process, or the judgment 
upon which it is founded, as it usually is, is there any 
reason why the sheriff should bear the loss occasioned 
by such delay, and the offending party be exempted 
therefrom? The law does not sanction such manifest 
injustice, and will give the statute a reasonable con- 
struction to avoid sucha result. Wethink the true 
policy of the statute can be satisfied only when the 
sheriff has sixty full days in which to perform the du- 
ties enjoined upon him. The onerous liabilities which 
the law imposes upon him for not returning process, 
for a false return, and for non-performance of his 
official duties, require that his time for their perform- 
ance should not be curtailed or limited by periods of 
disabifity to act. Although the sheriff cannot levy 
upon property except during the life of the execution 
(Devoe v. Elliot, 2 Caines, 244; Hathaway v. Howell, 
54 N. Y. 114), he yet can complete the act already in- 
itiated by the levy, by selling after the return day 
(Devoe v. Elliot, supra), and it is often indispensable 
to the security of the rights of the plaintiff that he 
should retain his writ for that purpose. I think it has 
never been doubted that it was the duty of a sheriff to 
hold his execution and levy after appeal, and until the 
final determination of the case. The analogy between 
such astay andthe one under discussion seems per- 
fect, and requires us to hold thatany stay which re- 
strains the sheriff from enforcing the execution sus- 
pends the running of the time in which he ia required 
to return the writ. (2) It is also claimed by the ap- 
pellant that the bankrupt court had no authority to 
make the order in question, restraining the sheriff 
from selling the property. Wethinkthis point is not 
sustainable. The order in question was made by the 
District Court of the United States for the Southern 
District of New York, in a proceeding in bankruptcy 
instituted by the judgment debtor, and upon an ap- 
plication by him showing, among other things, the 
seizure by the sheriff of his property under an execu- 
tion issued upon a judgment recovered in the Su preme 
Court by the plaintiff therein, and which was alleged 
to have been obtained fraudulently, and in violation 
of the provisions of the Bankrupt Act. The order was 
made on the 27th day of November, 1875, and pur- 
ported to restrain the plaintiff herein and the defend- 
ant “from interfering in any way with the said prop- 
erty (held by the sheriff under levy) of said ’’ bank- 
rupt untilthe further order of the court. The plain- 
tiff herein assumed the validity of this order, and ap- 
peared in the bankrupt court upon an application to 
vacate it, and for leave to the sheriff to seil under his 
execution. Upon this application an order was made 
by the bankrupt court, on the 17th day of December, 
thereafter vacating the stay, and granting leave tothe 
sheriff to sell, and plaintiff availed itself of such leave. 
Dorrance v. Henderson, 92 N. Y, 406. Without en- 
tering into a general discussion of the jurisdiction of 





the bankrupt court, we may say that we entertained 
no doubt of their power to examine into the validity 
of alleged claims upon the bankrupt’s property, and 
restrain by temporary injunction the sale and disposi- 
tion thereof during the pendency of proceedings in 
bankruptcy in suchcourt. This must result from, 
and is the necessary incident of the power conferred 
upon them to collect and marshal the bankrupt’s as- 
sets, and ascertain and liquidate the liens and other 
specific claims thereon. Section 4972, Rev. St. U. 8. 
Any other view would render such courts powerless 
to enforce the provisions referred to. Express power 
to stay proceedings instituted in any court by the 
creditors of a bankrupt, for the collection of debts 
provable in bankruptcy against him, and for stay of 
execution thereon, is also given by section 5106 of the 
Revised Statutes of the United States. Nov. 26, 1886 
Ansonia Brass,and_Copper Co. v. Conner. Opinion by 
Ruger, C. J. 


STATUTE OF LIMITATIONS —CLAIM BY SERVANT 
AGAINST MASTER’S ESTATE.—Plaintiff's claim against 
the estate of the deceased was for wages for house- 
work or as house-keeper for deceased, covering a per- 
iod of about forty years. Plaintiff proved two pay- 
ments on account of such services, one in the spring 
and one in the fall of 1879. There was no proof of any 
express agreement as to the time or measure of com- 
pensation, or of any usagein suchacase. Held, that 
it was to be taken as a general hiring, but that the law 
would not imply that payment was to be postponed 
until the end of the service; and that the statute of 
limitations precluded arecovery for any services ren- 
dered more than six years before the payment made 
in the spring of 1879. In cases of this character there 
is often great difficulty in getting at the truth so as to 
adjust fairly the rights of both parties. But here 
every question has been settled to their satisfaction 
excepting that relating to the application of the stat- 
ute of limitations. The effect of that statute is to 
prevent one who neglects to enforce his right of ac- 
tion upon a contract obligation or liability, whether 
express or implied, from doing so after the expiration 
of six years from the time the cause of action accrued. 
Here there was no express agreement as to the time or 
measure of compensation, nor any evidence of usage 
in respect thereto, and Iam unable to find any cir- 
cumstance to distinguish the claimant’s case from that 
decided by this court in Davis v. Gorton, 16 N. Y. 255, 
where it was in substance held that a similar indefi- 
nite engagement was to be taken asa general hiring, 
but that the law would not imply an agreement that 
compensation should be postponed until the termina- 
tion of the employment, and a judgment which had 
been rendered on the opposite theory was reversed. It 
did not appear in that case that any payments had 
been made, but in Gilber v. Comstock, 93 N. Y. 484, 
that fact was in evidence and an allowance for six 
years prior thereto was justified. That circumstance 
was present in the case at bar, and the same effect has 
been givento it. Wethink the claimant can require 
nothing more. In Smith v. Velie, 60 N. Y. 106, on 
which the appellant relies, there were open mutual 
accounts between the parties, and while that condi- 
tion of things continued the statute was no bar, forin 
sucha case, if the last item is within six years, it 
draws after it items beyond that period. In the ab- 
sence of an express agreement as to time of payment, 
the law will no doubt presume that the Spart‘es con- 
tracted in reference to the usage prevailing in respect 
thereto in that kind of employment, and when shown, 
it would be taken into account, but here, as before 
suggested, none is proven. The witnesses indeed es- 
timate the value of the service at a certain sum per 
week, and such is the finding of the referee, and from 
that it might, perhaps, be inferred that weekly pay- 
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ments were usual in such cases, but however that may 
be, both reason and authority repel the implication 
that under such a general contract as the present pay- 
ment was intended to be delayed until the end of ser- 
vice. Nov. 23, 1886. Applicution of Gardner. Opinion 
by Danforth, J. 





SURETY— FOREIGN DISCHARGE OF PRINCIPAL IN 
BANKRUPTCY--CREDITOR ACCEPTING COMPROMISE.— 
Defendant, a citizen of this country, having drawn a 
bill of exchange to his own order at sixty days’ sight 
upon J. & Co., English merchants, residing in Liver- 
pool, sold it to plaintiffs, American bankers, residing 
in New York. The bill was duly accepted, and at ma- 
turity, was protested for nonpayment. In an action 
agaiust the drawer, it appeared that after the bill had 
been drawn and accepted the acceptors had been dis- 
charged by their creditors under the authority of the 
English bankrupt laws, in which proceeding the plain- 
tiffs proved this indebtedness, and received their pro- 
portionate part of tbe composition paid by the accept- 
ors.’ Held, that although the foreign discharge would 
have been in and of itself no defense, yet having vol- 
uutarily submitted themselves and their rights as 
creditors to the foreign jurisdiction, proved their debt, 
and accepted the compromise, defendant was released 
from all liability as surety. Nov. 23, 1886. Phelps v. 
Boland. Opinion by Finch, J. 


WILL—CONSTRUCTION—-REMAIN DERS— WHEN TRANS- 
MISSIBLE.—Testator devised as follows: ‘I give, de- 
vise, and bequeath unto my daughter M.,the wife of J. 
W., for and during, and for the full end and term of 
her natural life, my twolots of ground; * * * and 
from and immediately after the decease of my said 
daughter M.I give, devise, and bequeath the last 
aforesaid two lots of ground, houses, buildings, and 
premises, * * * so as aforesaid given unto my said 
daughter M. during her natural life, unto the lawful 
child or children of my said daughter, his or her or 
their heirs, forever, if more than one, share and share 
alike, as tenants in common; and in case any or either 
of the children of my said daughter M., at the time of 
her death, be dead, leaving a lawful child or children 
him or her surviving, such child or children shall take 
the share or portion which his, her, or their parent 
would have been entitled to if living, to have and hold 
to him, her, or them, ‘and their heirs, forever.”” Held, 
that children who were living at the death of the tes- 
tator, but who die? during the life-time of their 
mother, without leaving issue, took, under the provis- 
ions of this will, such a vested estate in the lands as 
was alienable and devisable by them, and descendible 
from them. An estate in fee, created by a will, can- 
not be cut down or limited by a subsequent clause, 
unless it is as clear and decisive as the language of the 
clause which devises the estate. Thornhill v. Hall, 2 
Clark & F. 22; Roseboom v. Roseboom, 81 N. Y. 359; 
Campbell v. Beaumont, 91 id. 467; Freeman v. Coit,96 
id. 68. The effect of the construction contended for 
by the counsel for the respondents would be, that iu 
case allthe children of the testator’s daughter had 
died during her life-time without issue, and there were 
no survivors, the estate would pass to the collateral 
heirs. The grandchildren of the testator would thus 
be divested of any absolute interest in the estate, by 
remote kindred. They would take only an unsub- 
stantial estate, and in case they did not survive their 
mother, they would be’vested with no interest what- 
‘ever. The law favors the vesting of estates, and courts 
{will always give such a construction toa will as will 
tend to best provide for descendants or posterity, and 
will prevent the disinheritance of remaindermen who 
may happen to die before the termination of the pre- 
cedent estate. Moore v. Lyons, 25 Wend. 142; Scott 








v. Guernsey, 48 N. Y. 106; Low v. Harmony, 72 id. 
408. It may be remarked as tu the cases relied upon 
by the respondents, that in several of them there was 
an express devise over of the remainder, either to the 
survivor, or to some other person, in case of the death 
of the first devisee without issue during the life-time 
of the life-tenant, or other language which limited the 
devise of the remainder, so that it could only take ef- 
fect in case of his surviving the life-tenant. None of 
these cases sustain the position that where there are 
no words of limitation or survivorship, or of devise 
over to some other person, in the event of the 
death of the remainderman without issue during the 
life-estate, his share is to be divested entirely, or be- 
come vested in the survivor, or any other person than 
the heirs orassigns. The appellants’ counsel cites 
several cases to sustain the position that the testator 
intended, that upon his death, his daughter should be 
entitled to, and should take a life-estate in his land, 
aud that her children who should then be living 
should at the same time be entitled to, and should 
take a vested remainder in fee in the lands, if more 
than one, share and share alike, and as tenants in 
common, subject however to open and let in after- 
born children to an equal share with them. Wimple 
v. Fonda, 2 Johns. 288; Doe v. Provoost, 4 Johns. 61; 
Livingston v. Greene, 52 N. Y. 124; Embury v. Shel- 
don, 68 id. 233. It is true that the authorities referred 
to tend strongly to uphold this construction of the 
testator’s will. While they bear upon the subject, 
they do not however precisely cover the point here 
presented, and cannot be regarded therefore as en- 
tirely conclusive. The question is a new one, and has 
never been determined inthis court. Its solution 
must therefore stand upon the construction to be 
placed upon the testator’s will by invoking the rules 
of law which are applicable to sucha case. Nov. 23, 
1886. Byrnes v. Stillwell. Opinion by Miller, J. 


CAPITAL AND INCOME—LIFE-TENANT AND RE- 
MAINDERMEN.—Where a testator, by his will, devised 
to his executors, as trustees, asum of money to invest 
with directions to pay the annual income to his daugh- 
ter G. during ber life, and upon her death, having no 
issue to divide the *‘ principal or capital sum’ among 
his other children in equal proportions, and after the 
death of G., the trustee sold the securities, realizing a 
large surplus over the amount of the original invest- 
ment, held, that the remaindermen are entitled to the 
surplus. The theory of the will did not contemplate 
any traffic in securities by the trustee, but a perma- 
neut investment in interest-bearing obligations,subject 
to be sold or exchanged only when the exigencies of 
the trust required it to be done. It is quite clear that 
the life-tenant could not have compelled the trustee 
to sell or convert securities lawfully purchased and 
held by him, upon the ground that their market value 
had appreciated in his hands, any more than he could 
have compelled her to make good any depreciation in 
the value of such securities. The acquisition and re- 
tention of such securities was one of the objects con- 
templated by the will of the testator, and was essen- 
tial to execute his design, and a proceeding to compel 
a sale of the securities would plainly have been con- 
trary to his intent in creating the trust. If the will 
had required trustees to invest in real estate, the 
rents, income, and profits of which were made payable 
to the life-tenant, with remainder over, it cannot be 
questioned but that any increase of the value of the 
land from natural causes would have been an accretion 
tothe capital, and inured to the benefit of the re- 
maindermen (Perry Trusts, § 545, p. 486; Cogswell v. 
Cogswell, 2 Edw. Ch. 240), and we can see no difference 
in principle between this case and the one supposed. 
Townsend vy. United States Trust Co., 3 Redf. 222; 
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Whitney v. Phoenix, 4 id. 180. The cases cited by the 
learned counsel for the appellant may all be classified 
as cases where the terms of the trust authorized in- 
vestments in the stock of private corporations or 
trading enterprises whose profits are largely affected by 
the vicissitudes of business and trade, and the dispo- 
sition of whose gains and profits is largely, if not 
wholly, left tothe discretion of the managers of the 
enterprise. In such cases it was plainly the intention 
of the settlor of the trust that the life-tenant should 
have the advantage of any extraordinary profits re- 
alized from the investment. Nov. 23, 1886. Jn re Ac- 
counting of Gerry. Opinion by Ruger, C. J. 


—»>—__—. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW— STATUTE — REVIVAL — RE- 
PEAL—LOTTERY COMPANY.—(1) No. 25 of Acts of Lou- 
isiana 1868, established the Louisiana State Lottery 
Company as a corporation, declaring that it should 
pay the State $40,000 per annum, and be exempt from 
all other taxes and licenses from the State, parish, or 
municipal authorities, and that it should have the sole 
and exclusive privilege of establishing and authoriz- 
ing a lottery, selling tickets, aud disposing of property 
by lottery. This was repealed by No. 44, Acts Louis- 
jana, 1879, which took effect March 31, 1879. Article 
167, Constitution Louisiana, 1879, which went into 
operation in December, 1879, assuming that the char- 
ter of 1868 was still in force, gave the General Assem- 
bly authority to grant lottery charters and privileges, 
and declared that ‘“‘the charter of said company is 
recognized as a contract binding on the State, * * * 
except its monopoly clause, which is hereby abroga- 
ted.”” Held, that the Constitution repealed the act of 
1879, so far as that act repealed the act of 1868, and re- 
vived the act of 1868, except the monopoly abrogated. 
(2) The monopoly abrogated was the exclusive lottery 
franchise only, and not the exemption from taxation, 
even if that exemption from taxation might be prac- 
tically operative asa monopoly, since the monopoly, 
by reason of the exemption, is not one derived from 
any clause of the charter as granted in the year 1868, 
but is one created by the Constitution itself, and that 
too merely by way of inference. (3) The grant to the 
company being contained in the Constitution, the 
Legislature acting under it cannot contravene it, and 
so far as the act authorizes the taxing of the company, 
itis void. (4) Section 48, Louisiana act No. 77, 1880, 
purporting to tax, not the capital stock, but the shares 
of shareholders, of a corporation by assessing the tax 
against them, really taxes the corporation for its capi- 
tal stock, since it requires the corporation to pay the 
tux, and authorizes a deduction from the amount of 
taxes assessed to each share of its proportion of the 
direct property tax paid by the corporation, as such, 
under other sections of the act. Dec. 6, 1886. City of 
New Orleans v. Houston. Opinion by Matthews, J. 


CoNTRACT—CONSTRUCTION—WATER-WORKS — EXTRA 
WORK—RATE OF PAYMENT—CHANGE OF PLAN—DELAY. 
—(1) Where a contract with a city for the construction 
of a system of water-works provides that extra work 
involved by any change of plan shall be paid for at 
contract rate for work of its class, at so much per lineal 
foot, and the city makes a change of plan involving 
extra work of a much more difficult character than 
that involved in the original plan, the actual increase 
of cost must be paid for. (2) A clausein a contract for 
the construction of water-works in acity, providing 
that no claim for extra work should be made or en- 
tertained unless done in obedience to a written order, 
cannot be pleaded as a defense to a claim by plaintiffs 





for extra work done in pursuance of a change of plan 


made by the defendant and marked by its engineer in 
the plans; nor can a clause in said contract providing 
that all loss or damage arising from any unforeseen 
obstructions or any difficulties that might be en- 
countered in the prosecution of the work should be 
incurred by plaintiff without extra charge, be held to 
apply to the obstructions and difficulties at a changed 
place of crossing a river, resulting from the increased 
depth of water and quicksand. (3) A clause insucha 
contract, providing that the contractors shall have no 
claim upon the city for any "delay in the delivery of 
pipes or other materials from the manufacturers, will 
not apply to the delay and expenses resulting to plain- 
tiffs from the necessity of altering defective pipe cast- 
ings, furnished by defendant, the defects of which 
could not be detected till they were being put in place- 
Dec. 6, 1886.) Wood vy. City of Fort Wayne. Opinion 
by Blatchford, J. 


CORPORATIONS — RIGHTS OF STOCKHOLDERS — PRE- 
FERRED STOCK — DIVIDENDS.—A trust company hav- 
ing commenced an action against a railway corpora- 
tion for the foreclosure of certain mortgages, certain 
parties entered into a plan and agreement for the re- 
adjustment of their rights. The thirteenth article of 
the agreement, on which the claim of the plaintiffs is 
mainly based, is as follows: ‘‘Preferred stock to an 
amount equal to the preferred stock of the * * * 
company, to-wit, 85,369 shares, of the nominal amount 
of $100 each, entitling the holders to ron-cumulative 
dividends at the rate of six per cent per annum, in 
preference to the payment of any dividend on the 
common stock, but dependent on the profits of each 
particular year, as declared by the board of directors.” 
This article was set out, with the others, in the arti- 
cles of association between the parties. For the fiscal 
year ending September 30, 1880, there was a large fund, 
after paying operating expenses and fixed charges, ap- 
plicable to the payment of a six per cent dividend on 
preferred stock, which was expended by the managers 
upon the road, and in other improvements for the 
company. Held, ina suit brought by the plaintiffs to 
recover their sharesof the dividends for that year, 
that they are not entitled of right to dividends pay- 
able out of the net profits accruingin any particular 
year, unless the directors of the company formally de- 
clare, or ought to declare, a dividend payable out of 
such profits; and whethera dividend should be de- 
clared in any year is a matter belonging, in the first 
instance, to the directors to determine with reference 
to the condition of the company’s property and affairs 
asawhole. St. John v. Erie Ry. Co., 22 Wall. 136, 147; 
Warren v. King, 108 U. S. 389; see also Union Pac. R. 
Co. v. U. S.., 99 id. 402; Barnard v. Vermont & M. R. 
Co., 7 Allen, 521; Williston v. Michigan Southern & N. 
I. R. Co., 13 id. 400; Chaffee v. Rutland R. Co., 55 Vt. 
110; Taft v. Hartford P. & F. R. Co., 8 R. I. 310; Elk- 
insv. Camden R. Co., 36 N. J. Eq. 233; Lockhart v. 
Van Alstyne, 31 Mich. 76; Culver v. Reno Co., 91 Penn. 
St. 367; Dent v. London Tramway Co., 16 Ch. Div. 344; 
Richardson v. Vermont & M. R. Co., 44 Vt. 613; Board- 
man v. Lake Shore & M. 8. Ry. Co., 84 N. Y. 157, dis- 
tinguished. Nov. 29, 1886. New York, L. E. & W. R. 
Co. v. Nickals. Opinion by Harlan, J. 


JURISDICTION—CITIZENSHIP—RECORD.—Where the 
jurisdiction of the United States Circuit Court de- 
pends alone on the citizenship of the parties, the rec- 
ord must show it, positively, and not inferentially. 
Nov. 29, 1886. Continental Life Ins. Co. of Hartford, 
Conn., v. Rhoads. Opinion by Waite, C. J. 


PATENTS—SUIT FOR INFRINGEMENT—EXPIRATION OF 
PATENT PENDING SUIT — REISSUE — PRESUMPTION — 
DAMAGES.—(1) Where au injunction is applied for to 
restrain the infringement of a patent, and the case is 
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one for equitable relief when the suit is instituted, the 
expiration of the patent soon after the commencement 
of the suit will not take away the jurisdiction, and 
preclude the court from proceeding to grant the inci- 
dental relief which belongs to such cases. (2) Where, 
upon anappeal from a judgment enjoining the in- 
fringement of a patent, neither the bill nor the proofs 
show any thing from which the court can infer thata 
reissue of the patent was illegally granted, and the al- 
legations of the answer are unsupported by evidence, 
the court will presume that the reissue was legal. (3) 
In patent causes established license fees are the best 
measure of damages. Dec. 6, 1886. Clark v. Wooster. 
Opinion by Bradley, J. 

PATENT FOR INVENTIONS — EMPLOYEE AND EM- 
PLOYER— TRUSTS— LICENSE — ASSIGNMENT— INJUNC- 
TION.—(1) An employee under a contract to devise and 
make improvements in and get up and perfect plows 
fer his employer, a manufacturer of plows, engaged in 
that work, and at his employer’s expense, and with 
his material, and the aid of his workmen, devised a 
plow which his employer thereupon manufactured. 
Subsequently the employment ceased, and the em- 
ployee took out a patent for his invention. Held, that 
the employee was not a trustee of the title of the pat- 
ent for his employer, who had, at most, a mere license 
to manufacture. The Circuit Court cases referred to 
do not support the plaintiffs’ suit. In Continental 
Wind-mill Co. v. Empire Wind-mill Co.,8 Blatchf. 
295, there was an agreement that the employee should 
receive $500 for any patentable improvement he might 
make. In Whiting v. Graves, 3 Ban. & A., 222, it was 
held that an employment to invent machinery for use 
in a particular factory would operate asa license to 
the employer to use the machinery invented, but 
would not confer on the employer any legal title to 
the invention, orto a patent for it. In Wilkens v. 
Spafford, 3 Ban. & A. 274, the contract was that the 
employer should have the exclusive benefit of the in- 
ventive faculties of the employee, and of such iuven- 
tion as he should make during the term of service. (2) 
Whatever license resulted to the Missouri corporation 
from the facts of the case, to use the invention, was 
one confined to that corporation, and not assignable 
by it. Troy Iron & Nail Factory v. Corning, 14 How. 
193, 216; Oliver v. Rumford Chemical Works, 109 U. S. 
75, 82. The Missouri corporation was dissolved. Its 
stockholders organized a new corporation under the 
laws of Illinois, which may naturally have succeeded 
to the business of the prior corporation; but the ex- 
press averment of the bill is that it took, by assign- 
ment, the rights it claimsin this suit. Those rights, 
so far as any title to the invention or patent is con- 
cerned, never existed in the assignor. As to any im- 
plied license to the assignor, it could not pass to the 
assignees. (3) As to so much of the prayer of the bill 
as asks that Hewitt be enjoined from maintaining any 
action at law or in equity for any alleged infringement 
of the patent by the prior corporation, or for its use 
of any of the devices or improvements covered by the 
patent, which is all there is left of the prayer of the 
bill, any suit to be brought would not be asuit against 
the corporation, for it is dissolved; and could not bea 
suit in equity against its trustees, for they are not al- 
leged to be using the invention. It could only bea 
suit at law against the trustees or the stockholders of 
the old corporation for infringement by it while it 
existed. The theory of the bill is that there is a per- 
fect defense to such asuit. In sucha case a court of 
equity, certainly a Circuit Court of the United States, 
will not interfere to enjoin even a pending suit at law, 
much less the bringing of one in the future. Grand 
Chute v. Winegar, 15 Wall. 373; 1 High Inj., §§ 89, 94, 
and cases there cited. Nov. 29, 1886. Hupgood v. 
Hewett. Opinion by Blatchford, J. 





WATER AND WATER-COURSES — OBSTRUCTIONS — 
BRIDGES—TEMPORARY OBSTRUCTION.—A railroad, em- 
powered by its charter to bridge the navigable streams 
on its lines, in the course of repairing a draw-bridge, 
which had become unsafe, constructed, in order to 
prevent the stoppage of its trains,a temporary bridge 
adjoining the old one, making unusual efforts to ex- 
pedite the work. Plaintiff's steamer could have car- 
ried freight above the bridge unusually early in the 
season but for the temporary bridge, and the supports 
used in the erection of the new bridge; and for the 
loss occasioned by the obstruction he sues. Held, that 
the temporary obstruction was not a ground for re- 
covery, since wherever the exercise of a right con- 
ferred by law for the benefit of the public is attended 
with temporary inconvenience to private parties, in 
common with the public in general, they are not en- 
titled to damages therefor. What the form and char- 
acter of the bridges should be—that is to say, of what 
height they should be erected, and of what materials 
constructed, and whether with or without draws— 
were matters for the regulation of the State, subject 
only to the paramount authority of Congress to pre- 
vent any unnecessary obstruction to the free naviga- 
tion of the streams. Until Congress intervenes in 
such cases, and exercises its authority, the power of 
the State is plenary. When the State provides for the 
form and character of the structure, its directions 
will control, except as against the action of Congress, 
whether the bridge be withor without draws, and 
irrespective of its effect upon navigation. As has 
often been said by this court, bridges are merely con- 
necting links of turnpikes, streets, and railroads; and 
the commerce over them may be much greater than on 
the streams which they cross. A break in the line of 
railroad communication from the want of a bridge 
may produce much greater inconvenience to the pub- 
lic than the obstruction to navigation caused by a 
bridge with proper draws. In such cases, the loca] 
authority can best determine which of the two modes 
of transportation should be favored, and how far 
either should be made subservient to the other. Gil- 
man v. Philadelphia, 3 Wall. 713, 729. In the case at 
bar no specific directions as tothe form and character 
of the bridges over the streams on the line of the rail- 
road were prescribed by the Legislature of the State. 
Theauthority of the company to construct them was 
only an implied one, from the fact that such struc- 
tures were essential to the continuous connection of 
the line. Two conditions however must be deemed to 
be embraced within this implied power, one that the 
bridges should be so constructed as to insure safety to 
the crossing of the trains, and be so kept at all times; 
and the other, that they should not interfere unneces- 
sarily with the navigation of the streams. The plain- 
tiff contends that Congress had previously acted with 
respect to the navigation of this river and of all other 
navigable waters in Louisiana, and had thereby inter- 
dicted the placing of any obstruction in them, even of 
a temporary character, to the passage of vessels. He 
cites in support of this position the act of February 20, 
1811, enabling the people of the territory of Orleans to 
form a Constitution and State government, the third 
section of which enacted that the convention called to 
frame the Constitution should, by an ordinance, irre- 
vocable without the consent of the United States, pro- 
vide, among other things, ‘‘that the river Mississippi, 
and the navigable rivers and waters leading into the 
same or into the Gulf of Mexico, shall be common 
highways, and forever free, as well to the inhabitants 
of the said State as to other citizens of the United 
States, without any tax duty, impost, or toll therefor 
imposed by the said State’’ (2 St. U. S. 642), and also 
the proviso to the act of April 8, 1812, for the admis- 
sion of Louisiana, which declares that it is upon a sim- 
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ilar condition that the State is incorporated into the 
Union. Id. 701,81. A similar provision is found in 
the acts admitting the States of California, Wiscon- 
sin, and Illinois into the Union, with respect to the 
navigable rivers and waters in them, the purport and 
meaning of which have been the subject vf consider- 
ation by thiscourt. Escanaba Co. v. Chicago, 107 U. 
S. 678; S. C., 2 Sup, Ct. Rep. 185, and Cardwell v. Amer- 
ican Bridge Co., 113 U. 8. 205; S. C., 5 Sup. Ct. Rep. 
423. In the latter case we had before us the clause in 
the act admitting California, and we held that it did 
not impair the power which the State could exercise 
over its rivers, even if the clause had no existence. 
Dec. 6, 1886. Hamiltony. Vicksburg, S. & P. R. Co. 
Opinion by Field, J. 


——_>_——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

DAMAGES — PENALTY OR LIQUIDATED.— Where H. 
sells his business and good-will to G., and as a part of 
the same transaction, executes a written instrument, 
in which he says: “‘I * * * bind myself in the 
sum of $500”’ that I will not engage in such business, 
at the same place, for the period of five years, held, 
that the sum named in the instrment is a penalty, and 
not liquidated damages; and for a breach of the agree- 
ment by H., G. may recover only his actual damages. 
This instrument was, in terms, a bond. The defend- 
ant, in express terms, says in the instrument: “1 
* * *, bind myself in the sum of $560,” etc.; and a 
bond of this character is always, prima facie, a penal 
obligation. Suth. Dam. 489. And there is nothing in 
all this case tending to show that the present bond is 
not a penal obligation. But if it were doubtful whether 
this bond should be construed to be a penal obligation 
or acontract to pay liquidated damages,then the courts 
should and would construe it to be a penal obligation, 
for in that case exact justice could be done between 
the parties by giving to the aggrieved parties their ex- 
act damages, neither more nor less, while on the other 
hand, if the instrument were held to be a contract to 
pay liquidated damages, great injustice might be done 
by compelling the party who executed the instrument 
to pay to the other parties vastly more than their ac- 
tual damages. In the present case the sum of $500, as 
fixed by the parties, was intended to cover every 
breach and all breaches for the entire period of five 
years; and it was to prevent the defendant from en- 
gaging in the business of dealingin any hardware, or 
in dealing in any implements, or allowing his name to 
be used in dealing in any hardware, orin dealing in 
any implements, not only for the period of one day or 
one week or one month or one year, but for the entire 
period of five years; and the said sum of $500 was con- 
sidered as an ample and sufficient compensation, not 
only forasingle breach of the contract for a single 
day, in dealing in the smallest quantity of hardware, 
or the smallest number of implements, but was con- 
sidered as a sufficient compensation for all possible 
breaches, or for an entire breach, of the entire con- 
tract for the entire period of five years, and without 
reference to the amount of the stock of hardware, or 
the amount of the stock of implements, which the de- 
fendant might keep, if he committed any breach. And 
where an absolute sum is fixed in a contract as a se- 
curity against all breach or breaches of the contract, 
without reference to the magnitude of the breaches or 
the number thereof, and without reference to the 
amount of the actual damages which might ensue from 
such breach or breaches, whether great or small, and 
this where there might be several breaches, and each 
of a greater or less magnitude, and each followed by 





greater or less damages, such fixed sum cannot be con- | 


sidered as agreed or liquidated damages, but must be 
considered asa penalty. It is simply a penalty in- 
tended to cover every breach and all breaches, and to 
be recovered in proportion to the actual damages 
which may result from any breach or breaches, and is 
not liquidated damages, to be recovered in full for the 
slightest or most trivial or insignificant breach of the 
contract; and where there may be a doubt as ta 
whether the sum fixed is a penalty or is liquidated 
damages, the courts will construe it to be a penalty. 
The following cases, we think, support this doctrine: 
Davies v. Penton, 6 Barn. & C. 216; Horner v. Flintoff, 
9 Mees. & W. 678; Perkins v. Lyman, 11 Mass. 76; Eau 
parte Pollard, 2 Low. 411; 8S. C., 17 N. B. R. 229; Whit- 
field v. Levy, 35 N. J. Law, 149. See also as tending 
to support the foregoing doctrine, the following: 
Hamaker v. Schroers, 49 Mo. 406; Savannah &C. R. 
Co. v. Callahan, 56 Ga. 331; Jemmison v. Gray, 29 
Iowa, 5387; Dullaghan v. Fitch, 42 Wis. 679; Lyman v- 
Babcock, 40 Wis. 504; Taylor v. Marcella, 1 Wood, 302; 
Curry v. Larer, 7 Penn. St. 470; Shreve v. Brereton, 51 
id. 175; Lampman v. Cochran, 16 N. N. 275; Niver v. 
Rossman, 18 Barb. 50; Beale v. Hayes, 5 Sandf. 640. 
There are a few cases which seem to assert acontrary 
doctrine: Streeter v. Rush, 25 Cal. 68; Cushing v. 
Drew, 97 Mass. 445; Grasselli v. Lowden, 11 Ohio St. 
349. In the California case there is an able dissenting 
opinion by Mr. Justice Sawyer. Inthe Massachusetts 
case the material words are, ‘‘ do agree to pay,’’ while 
in the present case the material word is ‘“‘ bind.” In 
the Ohio case the material words are thatthe party 
obligating himself ‘‘ agrees for himself and represen- 
tatives, to pay to the said John Lowden (the other 
party), or his representatives, thesum of $3,000, as 
liquidated damages.’’ The Obio decision is prob- 
ably correct, and possibly also the Massachu- 
setts decision, and yet we are not entirely 
satisfied with that decision, nor are we satisfied 
with the California decision, and so far as any of these 
decisions differ fromthe views we have herein ex- 
pressed, we cannot agree with them. About the only 
ground upon which it is claimed thatthe sum men- 
tioned in the present contract should be considered as 
liquidated damages, and not as a penalty, is the claim 
that fora breach of the contract, the damages would 
be uncertain, and would be difficult of proof. Now 
the damages in this case are not more uncertain than 
the damages are in many other kinds of cases where the 
law unquestionably gives damages, and not more dif- 
ficult of proof than they arein many of such cases. 
Take, for instance, the action of slander, or an action 
for a breach of promise to marry, oran action for a 
breach of warranty concerning property where the 
purchaser retains the property, or many other cases 
which may beimagined. Inthe present case, proof 
could beintroduced concerning the length of time 
during which the defendant had been in business in 
violation of his contract, the amount of his stock, the 
number andamount of his sales, who were his cus- 
tomers, the loss of the plaintiff's sales, etc., and from 
such facts, and others, the jury might determine with 
a sufficient degree of accuracy the amount of thedam- 
ages. It is our opinion, from the authorities and 
from reason, that whenever a party binds himself ina 
fixed sum for the performance or non-performance of 
something, without stating whether such fixed sum is 
intended as’a peualty or as liquidated damages, and 
without regard to the magnitude or to the number of 
any breaches that might occur, or the amount of the 
damages that might ensue, and the contract is such 
that it may be partially performed and partially viola- 
ted, such fixed sum must be considered as a penalty, 
and not as liquidated damages. Kans. Sup. Ct., 
Nov. 5, 1886, Heatwole.vy. Gorrell. Opinion by Val- 
entine, J. 
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EVIDENCE— ATTORNEY — PRIVILEGED COMMUNICA- 


TIons.—Upon the trial of defendants charged with 
stealing, among other things, $160 “of current silver 
coins of the United States,”’ defendants’ attorney was 
permitted to testify as tothe kind of money defend- 
ants paid him as aretainer, to-wit, $45 in silver and $5 
in gold. Held, error,the transaction being a privileged 
communication. In the case of Robson v. Kemp, 5 
Esp. 52, Lord Ellenborough said: ‘ This is a transac- 
tion with which the party has only become acquainted 
from being employed as an attorney. The act cannot 
be stripped of the confidence and communication as 
an attorney, the witness being then then acting in 
that character. One sense is privileged as well as 
another. He cannot be said to be privileged as to 
what he hears, but not as to what he sees, where the 
knowledge acquired as to both has been from his situ- 
ation as an attorney.’’ ‘‘The foundation of this rule 
is not on account of avy particular importance which 
the law attributes to the business of the legal profes- 
sors, or any particular disposition to afford them pro- 
tection; but itis out of regard to the interests of jus- 
tice, which cannot be upholden, and tothe adminis- 
tration of justice, which cannot go on, without the 
aid of men skilled in jurisprudence, in the practice of 
the court, and in matter affecting rights and obliga- 
tions which form the subject of all judicial proceed- 
ings.” Lord Brougham in Greenough v. Gaskell, 
7 Eng. Ch. 98. Mr. Greenleaf,in his work on Evi- 
dence, says, that ‘‘thegreat object of the rule seems 
plainly to require that the entire professional inter- 
course between client and attorney, whatever it may 
have consisted in, should be protected by professional 
secrecy. Vol. 1, $240. If such communications are not 
protected no man would dare consult a professional 
adviser with a view to his defense, or to the enforce- 
ment of his rights; and no man could safely come into 
court, either to obtain redressor to defend himself.” 
Lord Brougham in Bolton v,. Corporation of Liver- 
pool, 6 Eng. Ch. 467. The reason of the rule protects 
the client from a disclosure by his attorney, not only 
of what he has communicated to his attorney orally 
or in writing, but of any information derived by the 
attorney from being employed as such, any informa- 
tion which he had derived from his client, whether 
by words, signs, or acts; and to restrict the privilege 
to oral or written communications would make the 
rule infinitely narrower than the reason upon which 
it is based. Mo. Sup. Ct., Nov. 15, 1886. State v. Daw- 
son. Opinion by Henry, C. J. 


INSURANCE—CONSTRUCTION OF ACCIDENT POLICY.— 
Where a party claims compensation from an accident 
insurance company fora period during which he was 
unable to work in consequence of an accident, and the 
policy expressly provides for compensation for the 
period of continuous total disability only, an instruc- 
tion to the jury that by total disability was meant in- 
ability to do substantially all kinds of his accustomed 
labor, to some extent, iserroneous. The learned trial 
judge was supported in such theory bythe language 
of the court in Sawyer v. United States Casualty Co., 
8 Am. Law Reg. (N. S.) 233. The clause of the policy 
there involved was ‘‘totally disable him from the 
prosecution of his usual employment.’’ The case was 
inthe Superior Court of Worcester, Massachusetts, 
but never reached the Supreme Court of that State, 
nor do we find it referred to in any subsequent case in 
any court. That case apparently followed Hooper v. 
Accidental D. Ins. Co.,5 Hurl. & N. 546, where the 
clause of the policy relied upon was, “any bodily in- 
jury to the said insured of so serious a nature as 
wholly to disable him from following his usual business, 
occupation, or pursuit;’’ and it was held, in effect, 
that a disability which incapacited the assured from 











“following his usual occupation, business, or pur- 
suits’? was a breach. In neither of those cases was the 
language of the policy so broad and sweeping as in the 
case at bar. The language of this policy is even more 
sweeping than in Rhodes v. Ry. Pass. Ins. Co., 5 Lans. 
77, where it was held that there could be no recovery 
because it was not shown that there was a ‘total dis- 
ability to labor.”’ In that case the language of the 
policy was, “accident and injury which totally dis- 
abled and prevented from all kinds of business."’ The 
same is true with respect to Lyon v. Ry. Pass. Assur. 
Co., 46 Iowa, 631, where the language of the policy 
was, ‘“‘ while totally disabled and prevented from the 
transaction of all kinds of business;’’ and it was held 
that such language could not be construed to mean 
‘partially disabled from some kinds of business.” 
Here the plaintiff was only entitled to recover in case 
the injury was such as to “wholly disableand prevent 
him from the prosecution of any and every kind of 
business pertaining to his occupation,’’ and then only 
‘‘for such period of continuous total disability,’’*not 
exceeding the amount stipulated, nor ‘‘the money 
value of his time during the period of continuous to- 
tal disability, not exceeding twenty-six weeks.” The 
ordinary object of a policy of insurance may be such 
as stated by the learned trial judge, but the manifest 
purpose of this poiicy was to obtain premiums by in- 
curring as little risk as possible. But there was no 
law to prevent the parties from making their own con- 
tract. The plaintiff consented to and made this one. 
He cannot repudiate or alter its conditions in the day 
of his calamity. The courts are powerless to make a 
new contract for him; or to strike some words from 
the contract he made for himself, and insert others, 
and thus enlarge the risk, inorder to meet the expec- 
tation of the plaintiff in obtaining policy. This we 
should be compelled to do, in order to sanction the 
charge to the jury. The plaintiff's right tu recover is 
necesssarily restricted to the time he was wholly dis- 
abled and prevented *‘ from the prosecution of any and 
every kind of business pertaining to his occupation.” 
Wis. Sup. Ct., Nov. 3, 1886. Saveland v. Fidelity & 
Casualty Co. Opinion by Cassoday, J. 


CONDITION AS TO ARBITRATION—BREACH OF 
CONDITION.—The right of the assured to bring an ac” 
tion on a policy of insurance will not be barred by a 
contract contained in such policy to submit all ques- 
tions of loss to arbitration; such contract being unac- 
companied by an express condition of forfeiture of the 
policy in the event of a breach of the contract. Mece- 
Gunn v. Hanlin, 29 Mich. 480; Oakwood Retreat 
Ass'n v. Rathbone, 26 N. W. Rep. 742; Morse Arb. 77. 
The agreement that “no suit shall be brought on this 
policy until arbitration had and award made,” must 
be read in connection with the clause of the policy 
providing for the submission and arbitration, in giving 
it the proper construction. It will be noticed, by a 
careful persual of these provisions of the policy, that 
in case of a difference between the company and the 
assured as tothe amount of a loss, arbitration and 
award are only contemplated or provided for when a 
written request is made by one of the parties there- 
for. In this case a difference as to the amount of the 
loss had existed more than five months after the fire 
occurred, and neither party cluimed the right, and ex- 
pressed in writinga desire, to havethe difference set- 
tled by arbitration, and ‘never have expressed such de- 
sire, as provided by the policy, up to the present time. 
Arbitration becomes imperative only after the written 
request for one has been made. The request, as it 
stands in this policy, is optional with either party,and 
neither of them having availed themselves of the right 
to arbitrate, it must be deemed waived by both, and 
in such case the plaintiff was left to the mode of re- 
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dress provided by the law. Gere v. Council Bluffs 
Ins. Co., 28 N. W. Rep. 137; Scott v. Phoenix Ins. Co., 
1Stu. K. B. 152. In this case the agreement to arbi- 
trate never became operative, and the agreement not 
to sue, being dependent on the agreement to arbi- 
trate, of course must have become inoperative. Phoe- 
nix Ins. Co. v. Badger, 53 Wis. 283. The following au- 
thorities [think support, in the main, the positions 
herein taken. Gibbs v. Connecticut Ins. Co., 20 N. Y. 
Sup. Ct. 611; Mark v. National Fire Ins. Co., 24 Hun, 
565; see S. C., 91 N. Y. 663; Wallace v. German-Amer. 
Ins. Co., 1 MeCraay, 335; 8. C., 2 Fed. Rep. 658; 2 
Wood Fire Ins. 115, 116; Schallenberger v. Phoenix 
Ins. Co., 7 Ins. Law J. 697; Meutz v. Armenia Fire Ins. 
Co., 79 Penn. St. 478; Reed v. Washington Ins. Co., 
138 Mass. 572; Stephenson v. Piscataqua Ins. Co., 54 
Me. 55; Cobb v. New England M. M. Ins. Co., 6 Gray, 
192; Trott v. City Ins. Co., 1 Cliff. 439; Lasher v. 
Northwestern Nat. Ins. Co., 18 Hun, 98; Hurst v. 
Litchfield, 39 N. Y. 377; 2 Wood Ins. 1016; 2 Dig. Fire 
Ins. Dee. 40, 41; Leach v. Neptune Fire Ins. Co., 58 N. 
H. 245. The arbitration provided forin the policy was 
a common-law one. It was revocable at the pleasure 
of either party. Such revocation would not invalidate 
the policy; neither do I think it was ever intended by 
the parties that a revocation should carry withit a 
forfeiture of the contract, or the right ofthe assured 
to maintain an action upon it in caseof loss. Bring- 
ing the action was a revocation of the agreement to 
arbitrate. Before a forfeiture can occur there must 
be no question but the parties intended to provide for 
it in the contract under which it is attempted to en- 
force it’ I can hardly conceive that under a contract 
revocable at the pleasure of either party, without con- 
dition expressed, a penalty of forfeiture can be en- 
forced against either making the revocation. Mich. 
Sup. (t., Nov. 17, 1886. Nurney v. Fireman’s Fund 
Jus. Co. Opinion by Sherwood, J. 


LIFE—REVIVAL — OFFICER'S KNOWLEDGE OF 
BREACH OF CONDITION.—A policy of life insurance con- 
tained a provisiou that if the insured should become 
so farintemperate as to impair his health, or induce 
delirium tremens, it should become void. The insured 
allowed the policy to become forfeited, but being in- 
debted to the plaintiff, he transferred it to him, and 
the plaintiff arranged with the president of the com- 
pany for its revival, and paidthe sums required to 
keep the policy in force until the insured’s death, 
which happened shortly after the revival. The presi- 
dent of the company knew the habits of the deceased 
at the time of the revival, and that he had become so 
intemperate as to injure his health. Held, that the 
knowledge of the president must be regarded as the 
knowledge of the company, that the company was 
bound by his acts in permitting the revival or re- 
newal of the policy, and that the plaintiff could re- 
cover under the policy. The company cannot be al- 
lowed to treat the contract as valid for the purpose of 
collecting dues, and as void when itcomes to paying 
the insurance; or as otherwise stated, ‘‘the company 
cannot be permitted to occupy the vantage ground of 
retaining the premium if the party continued in life, 
and repudiating it if he died.’’ Insurance Co. v. Mc- 
Cain, 96 U. S. 84; Home Ins. Co. v. Duke, 84 Ind. 253; 
Brandup v. St. Paul F. & M. Ins. Co., 27 Minn. 393; 
Alkan v. New Hampshire Ins. Co., 53 Wis. 1386; Frost 
vy. Saratoga Mut. Ins. Co., 5 Denio, 154; American 
Cent. Ins Co. v. McLanathan, 11 Kans. 533; Miller v. 
Mutual Ben. Life Ins. Co., 31 Iowa, 216; Williams v. 
Niagara Fire Ins. Co., 50 id. 561; Bevin v. Connecticut 
Mut. Life Ins. Co., 23 Conn. 244; Home ‘Mut. F. Ins. 
Co. v. Garfield, 60 Ill. 124; Reaper City Ins. Co. v. 
Jones, 62 id. 458; Lycoming Ins. Co. v. Barringer, 73 
id. 230; Peoria M. & F. Ins. Co. v. Hall, 12 Mich. 202; 
Short v. Home Ins. Co., 90 N. Y. 16; Bennett v. North 








B. Ins. Co., 81 id. 273; Whited v. Germania F. Ins.Co., 
76 id. 415; Buckbee v. U.S. Ins. Co., 18 Barb. 541; 
Putnam v. Commonwealth Ins Co., 368; Bliss Life 
Ins., § 278; Wood Fire Ins. *‘ Waiver,’’ ch. 20; id., “Es- 
toppel,” ch. 21. Helm, J., dissenting. Col. Sup. Ct., 
Oct. 19, 1886. Pomeroy v. Rocky Mountain Ins. & Sav- 
Mst. Opinion by Elbert, J. 

STATUTE OF LIMITATIONS — MUTUAL ACCOUNTS— 
RIGHT OF ACTION.—Mutual accounts, such as will save 
those items thereof which are barred by the statute of 
limitations from the operation thereof, must be ac- 
counts upon which each party has the right to bring 
an action of account. The claim of an attorney at law 
for services rendered in one case is for particular ser- 
vices, which does not constitute an account within the 
statute. It is manifest that the word “ demand” in 
the cases is used in the sense of “account.” It 
was never meant that where there was an account on 
one side, a demand on the other, founded on note, 
bond, record or the like, constituted mutual accounts 
between the parties, within the exception. As de- 
fined, the account on each side relates to trade in mer- 
chandise. This may include labor or any thing that 
is provable by book of original entry. Such account 
on one side is not enough. A demand on the other 
side, founded on any thing else “than such accounts 
as concern the trade of merchandise,” is not sufficient 
to bring the account of the other within the exception. 
The plaintiff's account consists of more than two scores 
of items, beginning November 21,1867, and ending June 
18, 1879. There is no proof that during all that time the 
defendant sold and delivered any thing to the plain- 
tiff which is the subject of account, as the word is 
used in the statute. There is testimony tending to 
show that the defendant performed professional ser- 
vices as attorney-at-law for the decedent in his life- 
time, the value of which he claims as a set-off. These 
services were rendered in suits at law, begun in 1877, 
and the court below assumed that the relation of at- 
torney and client ceased on January 12, 1880. If this 
was so, the defendant's right of action for the value 
of the service accrued on that date. Foster v. Jack, 4 
Watts, 334; Lichty v. Hugus, 55 Penn. St. 434. Is such 
a demand an account that concerus the trade of mer- 
chandise? No decision of this court compels us to 
say 80, and in the teeth of the statute to declare that 
it takes the plaintiff's account out of its operation. 
The plaintiff's demand is for a particular service, 
which no more constitutes an account than would a 
demand for loaned money. If not sued or pleaded as 
a set-off within six years from the time it became due 
the statute would barrecovery. It had no effect upon 
the running of the statute against the plaintiff's sc- 
count. Mutual demands or debts do not extinguish 
each other. Nor does either prevent the statute run- 
ning against the other, unless both are such accounts 
as bring the case within the exception. Penn. Sup. 
Ct., Oct. 4, 1886. Mattern v. McDivitt. Opinion by 
Trunkey, J. 


—»>—_—_—__. 


CORRESPONDENCE. 


ANSWER TO ‘‘ ENQUIRER.” 
Editor of the Albany Law Journal: 

“Enquirer” will find his question answered in the 
negative in Wiltsie on Mortgage Foreclosures, § 51; 64 
How. Pr. 388; and 32 Hun, 515. 

I should like to ask him, whether prior to the Code, 
in a foreclosure by advertisement, it was necessary to 
serve upon the wife of a purchase-money mortgagor 
or the wife of a subsequent grantee, and also whether 
prior to or since the adoption of the Code,in case of 
the death of a subsequent grantee, he would serve 
upon his personal representatives or his heirs? 

ANOTHER ENQUIRER. 

Syracuse, N. Y., January 8, 1887. 
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NEW YORK STATE BAR ASSOCIATION. 


TENTH ANNUAL MEETING, AT THE CAPITOL, ALBANY, 
N. Y., TUESDAY AND WEDNESDAY,‘ JANU- 
ARY 18, 19, 1887. 


PROGRAMME. 
Tuesday, 12 M.: 

Meeting of Executive Committee in the Association 

rooms, Capitol. 

Tuesday, 3 P. M., general meeting of the Association in 
the Senate chamber: 

1. President's address—Governor Hill. 

2. Annual address—Hon. Henry Hitchcock, of St. 
Louis: Subject, ‘‘ Recent Changes in American 
State Constitutions.” 

3. Address of Hon. David Dudley Field on ‘*The 
Needs of Legislation.” 

4. Thesis: ‘‘ Legal Reform, and What Reforms 

are Most Needed’’—Matthew Hale. 

5. Reading of papers: 

* Expert Evidence ”—N. C. Moak. 
“Is Boycotting Criminal ?’’—Tracey C. Becker. 
Reading of papers by other members. 

Annual Dinner at the Delavan, 7.30 Pp. m. 
Wednesday, 11 a. m., Meeting in Common Council 

rooms, City Hall: 

1. Report of Executive Committee. 

2. Treasurer’s report. 

8. Annual election. 

4. Reports of committees. 

5. General business; discussion by members on 
subjects of papersand essays read, and award 
of prize for “* Prize Essay.” 

Members are respectfully requested to call at the 
rooms of the Association as soon as convenient after 
their arrival and register their names in the register 
of the Association. 

Ths Assembly parlor will be open as a reception 
room for the members ,and their friends during the 
meeting. 

MATTHEW HALg, 

H. G. DANFORTH, 

Lesiie W. RusseEt., 

A. T. CLEARWATER, 

WI1u14M IrRwIP, 


HAMILTON HARRIS, 
SEYMOUR DEXTER, 
N. C. KERNAN, 

Joun R. Putnam, 
ARTHUR L. ANDREWS, 
Committee of Arrangements. 

_—_»___. 
NOTES. 

Apropos of a more humane method of capital pun- 
ishment, attention is called to a recent holding by the 
General Term of the Third Department, which is po- 
etically reported below. It seems that an unsavory 
animal got into the cellar of the stable of Judge L. at 
Schenectady. Fortunately it did not invade his 
*“‘chambers,”’ and on consultation with his associates, 
it was determined to administer chloroform. With 
deference we submit that the chloroform was an un- 
necessary expense; if the learned judges had @is- 
charged their verses alone at the unfortunate animal, 
it would have had the desired effect. But ether 
way should suffics. The animal speaks first, as re- 
ported by that learned personage, the presiding 
judge: 
ae For fear of men and savage dogs, 

Out of the woods I fled, 

And to the dwelling of a judge, 
My wandering steps were led. 

And where, I thought, can innocence 
For safety better seek, 

Than where a justice curbs the proud, 
And helps the poor and weak ? 


Tf man perfumes himself with musk, 
And waters of Cologne, 

Why blames he me, who well may boast, 
My perfumes are my own ? 





Harmless I live, whene’er unharmed, 
I ask but little food; 

And when the spring again shall come 
I'll seek my native wood. 


But now, alas, untried, unheard, 
Beneath judicial ire, 

1 breathe the fumes of chloroform; 
I faint, ah! I expire. 


The accused judge answered as follows: 
Confession and avoidance submitted to the presiding judge, 
A trio wise, to my surprise, 
Did send to me a query, 
How best to end whom law condemned 
And make their exit cheery. 


I pondered o’er the matter sore 
As grave as pious monk, sir, 
When kindly fate did ease my state 
By sending me this sk—nk, sir. 


For the reform, try chloroform, 
’Twill end the doomed, I warrant, 
And thus, I hope, hang up the rope, 
A hanging least abhorrent. 
This defense brought out the following pathetic re- 
butter from the animal: 
I ne’er have ta’en his honor’s eggs, 
His milk I have not drunk, 
And yet I’m condemned to death 
Because I am a skunk. 


Only to learn if chloroform 
Or hanging be more easy, 

And please the people whom the rope 
Or guillotine makes queasy — 


I'm made, in place of some base wretch 
On whom the judge might try it, 

The corpus vile, upon which 
Experimentum fiat. 


Brief on part of defense: 
Not admitting that ‘tis fitting 
To change the old complaint, 
Nou-concurring, but demurring, 
I hope to show the taint. 


I'm contending that the ending 
Given to the creature, 

Though protection from infection, 
Had a public feature. 


Trapp’d the feller in the cellar— 
Am haled before I think; 

Now chloroform shall end the storm— 
T’ll pour it in my ink. 


Sur-rebutter by the P. J.: 
The same complaint I made before 
I make to justice now; 
Why should a creature free from guilt 
To death be made to bow ? 


’Tis true that nature gave me power 
To make a fearful stink; 

Who does not use this power should have 
The greater praise, I think 


I’ve looked through all the well-thumbed books 
Upon the judge’s shelf; 

And not a word have ever found 
Which might condemn myself. 


When I approached, his stable door 
Wide open stood and free; 

Surely he cannot say that I 
Committed burglary. 

A battery it would have been 
Had I discharged my shot 

And hit the judge upon the face 
Or any other spot. 

And had he, ‘neath the stifling stench, 
Lost his judicial breath, 

Then plainly had I done a crime 
Richly deserving death. 

But I revered the dignity 
Of justice, wise and able, 

And left his premises as sweet 
As any other stable. 
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CURRENT TOPICS. 
HE annual meeting of the New York State Bar 
Association was more largely attended than 
usual, and the institution has a decidely prosper- 
ous outlook. The exercises were attractive and 
profitable. Governor Hill's opening address was 
more remarkable for what he did not say than for 
what he said. It was a ‘‘safe” address. No fault 
can be found with what he said except as to his 
recommendation to multiply holidays. There was 
some pleasant humor in his remarks, but not a word 
about the codification of laws, the reformation of 
our jury system, nor the coming Constitutional 
Convention. Mr. Hitchcock’s address exhibited 
great research and consideration, and was marked 
by scholarship and sound deductions. His review 
of the growth of our State Constitutions was ex- 
ceedingly instructive and interesting. He evidently 
leans in favor of the appoiuting rather than the 
electing of judges. We wish he could have gone 
through the recent squabbles in this city in regard 
to the appointment of judges and senators. He 
might have found reason to modify his views, and 
to conclude that it would be no improvement to 
make our judiciary, at least, dependent on the favor 
of our executive or our legislative department. Mr. 
Field’s address was excellent, but was hardly done 
justice to in his hasty, extemporaneous synopsis. 
We shall print it in full next week. It was marked 
by the strong sense, the wide experience, the pro- 
found learning and the broad humanity of this 
most distinguished of living lawyers. We did not 
have the opportunity of hearing Mr. Moak’s paper 
on Expert Evidence, but should prefer a reading to 
a hearing of his five minutes’ presentation of it. No 
man in the world is better qualified to treat of the 
subject. If he had his deserts he would be laying 
down the law from the bench rather than urging it 
at the bar. The fact that he is not there does not 
argue strongly in favor of Mr. Hitchcock’s theory 
of the selection of judges. Mr. Matthew Hale's 
paper on Legal Reforms was a model in form and 
thought. We may comment more fully on it 
hereafter. His attention was principally directed 
to the jury question. He recommended the reduc- 
tion of the number of the jury and the adoption of 
a majority verdict in civil cases. Possibly we 
might not go with him in both these recommenda- 
tions, but we have long been 1n favor of abolishing 
the requirement of unanimity in civil cases, and are 
by no means strenuous about the number of twelve. 
Whether, for example, five of nine should pro- 
nounce a verdict we are more uncertain. Possibly 
it would be better to require greater unanimity. 
At this hour we cannot speak of the other exercises 
of the meeting. 


Vou. 85 — No. 4. 





Mr. Alfred B. Major sends us a pleasant and well 
written little volume of ‘‘Legal Sketches,” re- 
printed from the American Law Review, the Central 
Law Journal, and this journal. It is published by 
A. Periard, Montreal. It has many virtues, and 
only one fault — its brevity. 


We have seldom read any thing on the subject of 
‘¢Truth at the Bar” so good as Judge Bleckley’s 
address before the Georgia Bar Association last 
August. It is difficult to select where all is so 
good and the argument is so interwoven, but the 
following will give an idea of the essay: ‘‘ To real- 
ize the exact relation of counsel to the truth and 
justice of a litigated case, we are to remember that 
the law can make no offer of justice to any suitor 
except upon terms of procedure; and it can make 
no offer at all of pure, absolute, infallible justice, 
but only of such practical justice as is attainable by 
means of procedure. It allows each litigant to 
have his own counsel, but cannot allow the same 
counsel to appear for both parties. Where there is 
real forensic contest it would be as inconsistent for 
one lawyer to manage both sides as for one general 
to command both armies in a battle. No lawyer is 
ever employed for a whole case; he is employed for 
a part of it only, to-wit, his client’s side; and thus 
he neither represents nor is permitted to represent 
the whole truth or the whole justice of the case, 
but so much only as will make for his client’s inter- 
est in that controversy. His client 1s in court for 
a selfish purpose, that is, to serve his interest, and 
has employed a lawyer at his own expense to help 
him, and for nothing else. The lawyer’s attitude 
toward any truth and justice which are adverse to 
his client’s interest is hostile so long as they are 
unverified, and after their verification it is one of 
vigilant police, lest by combining with error or 
otherwise, they should damage the truth and jus- 
tice of which he has the care. So they do as little 
hurt as possible to his client’s interest, he has no 
concern with them —no more than if he were not 
employed in the case. He can see them perish 
without compunction, for they are not in his keep- 
ing; they are not his wards. A mere bystander 
may interfere for their rescue or preservation sooner 
than he, for the most he can do for, his client’s ad- 
versary is to be neutral; he dare not render him ac- 
tive service. The law does not undertake to recog- 
nize, as truth and justice of substance, any thing 
unless it is made to appear with due legal certainty. 
There is no function of counsel more important 
than that of seeing to the mode and measure of 
proof, So long as truth and justice are open to le- 
gal doubt, though they may be certain to the indi- 
vidual mind of the counsel, he may urge their want 
of standing in court, and he has no business with 
their standing outside, not even in his own mind, 
All the weak places in hostile evidence should be 
diligently searched for, found out and exposed, A 
lawyer who lacks the critical faculty, or the ndus- 
try, energy or coolness needful to make 1t efficient, 
will often mistake error for truth, * * * As 
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petitioner at the bar counsel is a part of the system 
of remedy, no part of the system of substantial 
rights. His first concern is with the system to 
which he belongs, and through which alone he is 
related to any right or justice outside of it. He is 
part of a machine, helping to keep the other parts 
in order and to operate the whole. What would 
impair the machine he cannot do; neither can he 
do any thing except with the machine. The neces- 
sity of procedure, and that alone, accounts for and 
justifies his existence. Were courts inspired, or 
did they know intuitively what they learn through 
procedure, he would be relegated to his law office, 
there to be consulted and give advice on rights of 
substance and the modes of their acquisition, pres- 
ervation and transfer. His professional life would 
be retired and silent. * * * It is doubtful 
whether lawyers, in general, estimate justice of pro- 
cedure at its true value, and it is certain that the 
public, in general, do not estimate it at all; they 
do not think of it; they rarely hear it men- 
tioned; they scarcely know of its existence. 
When they speak of justice they mean jus- 
tice of substance, and that alone. * * * We 
cannot do wrong to serve right; and the doing of 
one right thing that we must do is often the only 
obstacle to doing another right thing that we would 
do. All this is plain to all people, but that it ap- 
plies to justice as well as to other good, is what 
they fail to realize, and yet its application to jus- 
tice is no less certain and no less obvious. Justice 


of procedure consists in abiding by and faithfully 
administering the rules of procedure, whatever they 
may be. This a court must do, and what it would 
do is to ascertain and administer justice of sub- 


stance by this means. Here then is a must do and 
a would do, and the doing of the must may, in cer- 
tain cases, be the very thing, and the only thing, 
that hinders the doing of the would. Hence, jus- 
tice done in adhering to appointed means may de- 
feat the very end and the only end which the 
means were intended to accomplish; and so justice, 
instead of being the saviour, may be the executioner 
of justice.” 


A pamphlet on the ‘‘City Government of Phila- 
delphia,” by Edward P. Allinson and Boies Pen- 
rose, is the opening number of a series to be issued 
by Johns Hopkins University, of ‘Studies in His- 
torical and Political Science,” which will compre- 
hend Boston, Baltimore, Chicago, San Francisco, 
New Orleans, New York. The essayists assert that 
scientific government in Philadelphia dates from 
the passage of the Bullitt Bill, which takes effect 
this year. We recommend this essay and the whole 
series to the consideration of our ‘‘ Committee of 
Thirteen,” and of our mayor, and of the citizens of 
Troy. Our own city made a great parade of its an- 
tiquity last summer, but it and Troy are not the 
best governed cities in this land — extremely pro- 
fuse with little to show for the outlay, and by no 
means able to enforce their laws, Albany is old 
enough to know better, 





The second volume of the old laws of this State, 
on the first volume of which comment was made in 
this journal two weeks ago, is now published, and 
contains much curious matter expressed in a quaint 
form. Among the more important statutes are a 
bill of rights, those on uses, wills and limitations, 
that establishing the University of the State (which 
Governor Hill would dis-establish), and that for re- 
vising and digesting the laws, directing that the 
‘*stile” be corrected. A tax is laid on dogs in the 
city of New York as an ‘‘ unnecessary expence ” and 
a ‘“‘public nuisance.” To Isaac Van Wyck was 
granted the exclusive right for ten years to run 
stage-waggons between New York and Albany on 
the east side of Hudson river, to start at least once 
a week, at four pence a mile, with the privilege of 
fourteen pounds of free baggage. The ‘‘ perni- 
cious” discharge of guns and fire-works on New 
Year’s eve within a quarter of a mile of any build- 
ing is prohibited. Rape, buggery, forcible taking 
of women, maiming and counterfeiting are made 
capital, the latter without benefit of clergy. Trials 
by battle and by wager of law are abolished. Hue 
and cry is established. John Fitch is granted the 
exclusive right of navigation by steam for fourteen 
years. Inhabitants of New York city are required 
to keep fire-buckets, and are allowed for them if 
lost or destroyed. In New York, Albany, Hudson 
and Schenectady, ‘‘ evil-minded” persons are to be 
punished for the ‘‘enormities” of breaking, carry- 
ing away or extinguishing street-lamps, and of 
breaking windows, porches and knockers. Bap- 
tism shall not serve to manumit a slave. There are 
also important acts for ‘‘ the amendment of the law 
and the advancement of justice,” and for ‘the 
more easy pleading in certain actions.” Mortgages 
may not be executed by persons under twenty-five 
years of age. Coroners in case of murder are re- 
quired to seize the offender’s chattels — for confis- 
cation, we suppose. There is a copyright law, with 
a provision that if the author does not publish a 


sufficient quantity, or puts an unreasonable price on 


his work, the Supreme Court may authorize any 
complainant to republish. The court ‘‘cryer” is to 
have a specified fee for ‘‘ ringing the bell” in each 
action. The spelling is frequently peculiar, as 
‘**cuncellors at law,” ‘‘ ffees,” ‘‘ lintseed oyl.” 


—\_»____—_. 


NOTES OF CASES. 

N Bellman v. New York Cent., etc., R. Co., 42 Hun, 
130, a military organization, whose head- 
quarters were at Rochester, having agreed to give a 
public entertainment at the village of Brockport, 
one of its members engaged of the defendant rail- 
road company passage for all the members from 
Rochester to Brockport and return. The members 
were carried to Brockport in a separate car, which 
after they had left it, was run upon a side track to 
the west of and beyond the station grounds, so that 
the west end of the car rested upon a bridge upon 
which the railroad crossed ata height of twelve 
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feet above a village street. Before ten o’clock in 
the evening the car was lighted and the doors un- 
locked, although no person representing the com- 
pany was left in charge of it. The cars could be 
seen from the hotel where the members of the or- 
ganization were staying. At about the time at 
which the freight train to which this car was to be 
attached was due at Brockport most of the mem- 
bers of the organization, including the plaintiff, 
had passed from the platform of the station across 
and along the tracks, and had taken their seats in 
the car. After the freight train had arrived and 
stopped its conductor opened the door of the car 
and said: ‘‘ Boys, come out and give us a shove; 
shove this car on to the main track so I can hitch 
on.” The plaintiff, with others, arose, went to the 
door, and seeing the freight train moving on his 
right-hand side, and fearing to alight on that side, 
stepped off the steps on the other side, and fell 
through or over the side of the bridge to the street 
below. Upon the trial of this action, brought by 
the plaintiff to recover damages for the injuries so 
sustained, the plaintiff recovered a verdict, which 
was on motion set aside for the reason that when 
the plaintiff boarded the car it was outside of the 
station grounds, and there was not sufficient evi- 
dence to justify the jury in finding an agreement 
or consent by the railroad company that the plaint- 
if might occupy the car in the place where he 
found it. Held, error. The court, by Barker, J., 
said: ‘‘In determining whether the verdict should 


stand or not it may be assumed that the relation of 
carrier and passenger did not exist at the time the 
conductor came to the passenger car and took the 


control and management of the same. But the 
moment he ordered the car to be moved I think it 
may be reasonably and fairly held, as matter of 
law, that the relation of carrier and passenger was 
resumed, as the company intended to carry the per- 
sons holding tickets back to Rochester in that car. 
The conductor made no request that the car be va- 
cated by the passengers, and no objection was made 
to their remaining in their seats while the car was 
being moved so that it could be attached to the 
train. The plaintiff became a passenger as soon as 
he came to the depot building for the purpose of 
being carried to his home in Rochester, for which 
place he had a ticket, and was entitled to the care 
and protection which the law requires carriers of 
persons to bestow upon their patrons. The ques- 
tion is not whether the plaintiff took a seat in the 
car with or without the consent of the defendant. 
But the inquiry is, whether at the time he received 
his injury the conductor had taken charge of the 
car, and the plaintiff, as a passenger, had placed 
himself under his care. If the plaintiff had re- 
ceived injuries while passing from the depot build- 
ing to the car, or while in the car before the con- 
ductor assumed control of the car, a very different 
question would be presented. The conductor in 
ordering the car to be moved acted as the agent of 
the railroad company, and the plaintiff did not ter- 





minate the relation of carrier and passenger by at- 
tempting to assist the conductor as requested. It 
was the duty of the conductor to know the condi- 
tion of the place where he asked the passengers to 
alight, aud if it was not safe and secure for them 
to do so, to inform them of the fact. The evidence 
tended to, if it did not conclusively establish the 
defendant’s negligence. It was clearly a question 
for the jury to say whether the plaintiff himself was 
guilty of any negligence or carelessness which con- 
tributed to the injuries which he received. He 
was invited by the defendant’s agent to leave the 
car at the place where he did, and it cannot be 
said that his action was altogether voluntary. Pas- 
sengers on board of cars are largely under the direc- 
tion and control of the conductor, and it is his duty 
to exercise the greatest care and caution in provid- 
ing for their safety. Hickey v. Railroad Company, 
14 Allen, 429; Sweeny v. Railroad Company, 10 id. 
368; Hulbert v. N. Y. C. R. Co., 40 N. Y. 145.” 
As to the right of a passenger to recover from the 
master for an injury sustained while assisting a ser- 
vant, see St. Ry. Co. v. Bolton, 73 Ohio St. 224; 8. 
C., 54 Am. Rep. 803, and note, 805. 


In State v. Pfefferle, Kansas Supreme Court, Dec. 
9, 1886, on a prosecution for unlawfully selling in- 
toxicating liquors, the defendant, who voluntarily 
became a witness, was asked by the State, on cross- 
examination, if he had not recently been tried and 
convicted several times for the unlawful sale of in- 
toxicating liquors, and over objection, gave an af- 
firmative answer. Jield, no error. The court said: 
‘¢Mr. Wharton, in discussing this question, says 
that ‘in this country there has been some hesitation 
in permitting a question, the answer to which not 
merely imputes disgrace, but touches on matter of 
record; but the tendency now is, if the question be 
given for the purpose of honestly discrediting a 
witness, to require an answer.’ Whart. Crim. Ev., 
§ 474. Stephens, in article 129 of his Digest of the 
Law of Evidence, in speaking of what are lawful 
questions on cross-examination, says: ‘When a 
witness is cross-examined he may be asked any 
questions which tend, first, to test his accuracy, 
veracity or credibility; or second, to shake his 
credit by injuring his character. He may be com- 
pelled to answer any such question, however irrele- 
vant it may be to the facts in issue, and however 
disgraceful the answer may be to himself, except in 
the case provided in article 120, viz., when the an- 
swer might expose him to a criminal charge or pen- 
alty.” In Wroe v. State, 20 Ohio St. 460, the wit- 
ness for the defendant was asked, on cross-exami- 
nation: ‘ Were you not discharged or compelled to 
resign from the police force of the city of Dayton?’ 
And also: ‘Are you not now under indictment for 
murder in the second degree in this court?’ And 
another witness for the defendant was asked if he 
had not been indicted for assault and battery in 
that court, and pleaded guilty. The Supreme Court 
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held that the questions were allowable under the 
latitude of cross-examination; and stated in its 
opinion that ‘it is difficult to lay down any precise 
rule fixing the limits to which a witness may be 
cross-examined on matters not relevant to the issue. 
This must, in a great measure, rest in the sound 
discretion of the court trying the cause. Such 
questions may well be allowed when there is reason 
to believe it will tend to the ends of justice; but 
they ought to be excluded when the disparaging 
course of the examination seems unjust to the wit- 
ness, and uncalled for by the circumstances of the 
case.’ Ina later case in that State, where the de- 
fendant was on trial for murder in the first degree, 
and having offered himself as a witness, was asked, 
on cross-examination, if he had not previously been 
indicted for assault with intent to kill, and pleaded 
guilty to the same, and if he had not frequently 
been arrested in that county on charges of assault and 
battery, objections to these questions were overruled ; 
and the Supreme Court held that it was within the 
discretion of the court to allow the questions for 
the purpose of judging of the character and credit 
of the witness from his own admissions, and that it 
did not appear that the discretion had been abused. 
Hanoff v. State, 37 Ohio St. 178; S, C., 41 Am. Rep. 
496. In Brandon v. People, 42 N. Y. 265, the de- 
fendant became a witness in his own behalf, and on 
cross-examination he was asked: ‘Have you ever 
been arrested before for theft?’ The counsel for 
the defendant objected to the question on the 
ground that the prosecuting attorney had no right 
to attack the character of the prisoner, she not hav- 
ing put her character in issue. The objection was 
overruled, and the Court of Appeals held the ques- 
tion proper for the purpose of impairing the credi- 
bility of the witness, saying that ‘it had been the 
practice of the courts of this State from a very early 
period to permit questions of this character to be 
put to a witness, and for the purpose indicated. Its 
abuse is guarded against in two modes: First, 
by the privilege of the witness to decline to answer 
any question which may disgrace him, or may tend 
to charge him as acriminal. Second, by the power 
of the court, of its own motion, to prohibit an un- 
reasonable or oppressive cross-examination.’ The 
Supreme Court of Michigan considered the propri- 
ety of such testimony in a case where the defend- 
ant was sworn as a witness in his own behalf, and 
controverted the plaintiff's case. On cross-exami- 
nation he was allowed, against objection, to be 
asked whether he was ever confined in a State 
prison. The court held the objection was not tena- 
ble, saying that ‘it has always been held that 
within reasonable limits a witness may, on cross- 
examination, be very thoroughly sifted upon -his 
character and antecedents. The court has a discre- 
tion as to how far propriety will allow this to be 
done in a given case, and will or should prevent 
any needless or wanton abuse of the power. But 
within this discretion we think a witness may be 
asked concerning all antecedents which are really 





significant, and which will explain his credibility, 
and it is certain that proof of punishment in a State 
prison may be an important fact for this purpose. 
And it is not very easy to conceive why this knowl- 
edge may not be as properly derived from the wit- 
ness as from other sources. He must be better ac- 
quainted than others with his own history, and is 
under no temptation to make his own case worse 
than truth will warrant. There can with him be no 
mistakes of identity. If there are extenuating cir- 
cumstances no one else can so readily recall them. 
We think the case comes within the well-estab- 
lished rules of cross-examination, and that the few 
authorities which seem to doubt it have been mis- 
understood, or else have been based upon a falla- 
cious course of reasoning, which would, in nine 
cases out of ten, prevent an honest witness from ob- 
taining better credit than an abandoned ruffian.’ 
Wilbur v. Flood, 16 Mich. 40. In Clemens v. Conrad, 
19 id. 170, a witness was required to answer if he 
had not been indicted and convicted of a criminal 
offense. The objection was there made, as it is in 
this case, that the testimony involved matters of 
record, and was for that reason objectionable, but 
Judge Cooley, speaking for the court, said: ‘We 
think the reasons for requiring the record evidence 
of a conviction have very little application to a case 
where the party convicted is himself upon the 
stand, and is questioned concerning it with a view 
to sifting his character upon cross-examination. 
The danger that he will falsely testify to a convic- 
tion which never took place, or that he may be mis- 
taken about it, is so slight that it may be looked 
upon as purely imaginary, while the danger that 
worthless characters will unexpectedly be placed 
upon the stand, with no opportunity for the oppo- 
site party to produce the record evidence of their 
infamy, is always palpable and imminent. We pre- 
fer the early English rule upon the subject. Prid- 
dle’s case, 1 Leach, 442; King v. Edwards, 4 T. R. 
440, and for the reasons which were stated in Wil- 
bur v. Flood.’ Running in the same line are the 
following additional authorities: Za Beau v. People, 
34 N. Y. 223; State v. Bacon, 9 Pac. Rep. 393; 
Com. v. Bonner, 97 Mass. 587; Rex v. Clarke, 2 
Stark. 241; Yewin’s case, 2 Camp. 638. These au- 
thorities show that for the purpose of impairing his 
credibility a witness may be cross-examined as to 
specific facts tending to disgrace or degrade him, 
although such facts are irrelevant and collateral to 
the main issue. The range of cross-examination, 
and extent to which such questions should be al- 
lowed depend upon the appearance and conduct of 
the witness, and all the circumstances of the case, 
and necessarily must be regulated by a sound judi- 
cial discretion. It is only where there has been an 
abuse of the exercise of this discretion by the court, 
resulting to the prejudice of the party complaining, 
that error will lie. We cannot say that the cross- 
examination went beyond the proper limits in this 
case, or that the court abused its discretion 1n al- 
lowing the questious objected to.” 
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COMMON WORDS AND PHRASES. 

OTIFY.—In Vinton v. Builders and Manuy’rs 
Ass'n, Indiana Supreme Court, Nov. 23, 1886, 

it was said: ‘‘The word ‘notify’ used in such sec- 
tion is a compound word of Latin derivation, and 
its primary and literal meaning is ‘to make known.’ 
According to the best American lexicographers of 
the English language, Webster and Worcester, the 
secondary meaning of the word ‘notify’ is ‘to give 
notice to,’ though it is conceded that the use of the 
word, in this secondary sense, is not sanctioned by 
English usage. Webster gives and illustrates this 
secondary meaning of the word ‘ notify’ as follows: 
‘To give notice to; to inform by words or wniting, 
in person or by message, or by any signs which are 
understood; as, ‘ the constable has notified the citi- 
zens to meet at the city hall;’ ‘the bell notifies us 
of the time of meeting.’ It is clear from these sec- 
ondary definitions of Webster, and clearer still, if 
possible, from his illustrations, that the word ‘no- 
tify’ never imports or implies of necessity a notice 
in writing. Whenever it is intended that the word 
‘notify,’ as used in a statute, shall signify a notice 
in writing, we think that such intention should be 
expressed in words, or should be implied by, or be 
apparent from other provisions of the same statute. 
There is nothing in the statute under consideration 
to indicate that the word ‘notify’ is used in sec- 
tion five of the act in any other than its primary and 
literal meaning. On the contrary, we think it 
clearly appears from all the provisions of the stat- 
ute that whenever it was intended by the law-mak- 


ing power that notice in writing must be given, 
such intention is expressed therein in clear and un- 


mistakable terms. Indeed, the rule is general that 
unless otherwise provided by statute a verbal no- 
tice will in all cases be as effective as a written 
notice, provided it conveys the necessary informa- 
tion between the proper parties, at or within the 
prescribed time.” 

Potson.— As to whether chloroform is a poison, 
the trial court in State v. Baldwin, Kansas Supreme 
Court, Dec. 9, 1886, had charged: ‘‘ ‘ Poison’ is de- 
fined by Webster as ‘any substance which, when in- 
troduced into the animal organization, is capable of 
producing morbid, noxious or deadly effect upon it.’ 
In some of the editions of his work he makes the 
following comments: ‘All medicines possessing 
sufficient activity to be of much value are always 
poisonous in inordinate or excessive quantities, and 
every thing poisonous is capable of proving medici- 
nal in suitably reduced quantities. There are as 
many different modes in which poisons operate as 
there are different and distinct medicinal powers of 
any material activity.’ In the American Cyclope- 
dia poison is defined as ‘any substance which, in- 
troduced in small quantities in the animal economy, 
seriously disturbs or destroys the vital functions. 
Under this head are obviously included a vast num- 
ber of bodies belonging to the mineral, vegetable 
and animal kingdoms, some solid, others fluid, and 
others gaseous and deleterious vapors and mias- 


, 


mata, imperceptible to the senses;’ and in the same 
article the same authority also stated that ‘among 
the multitude of substances that rank as poisons are 
many, some possessing the most active qualities, 
which are also useful drugs, and which, adminis- 
tered in suitable quantities, are recognized among 
medicines in universal employment, and of the 
most beneficial character. The difference between 
a medicine and a poison is frequently a mere ques- 
tion of dose, and the line which divides them is 
sometimes narrow.’ As the question is raised by 
the evidence in this case whether chloroform is a 
poison or not, the court also deems it proper to 
state that it is a powerful anesthetic agent, having 
been discovered so recently as 1831, and not having 
come into use by the medical profession until 1847, 
there may be some room for a difference of opinion 
as to its powers, properties and effects. In com- 
mon parlance however ‘chloroform’ is classed 
among the poisons; and by the pharmacy act 
passed by the Legislature of this State in 1885 it is 
expressly named as one of the things which it is un- 
lawful for any person to sell (except to physicians, 
photographers, or upon prescriptions) without be- 
ing labeled as a ‘poison.’ The lawful and general 
use of chloroform is for the purpose of producing 
insensibility to pain during surgical operations and 
other painful processes; and in such cases it is gen- 
erally administered by physicians and surgeons, and 
their assistants.” The court on appeal said: 
‘* Neither do we think there was error in the state- 
ment of the court that in common parlance chloro- 
form is classed as a poison. There may be some 
difference of opinion respecting some of its proper- 
ties and effects, but it seems to us that it is re- 
garded by the masses of the people as a poison. In 
addition to the fact that it is so classed in the 
books, the Legislature of the State has published it 
as a poison, and required that it shall not be sold 
except upon prescription, or to physicians or pho- 
tographers, unless the vessel in which it is con- 
tained, as well as the outside wrapper, shall be dis- 
tinctly labeled ‘ poison;’ nor unless, upon due in- 
quiry, it is found that the purchaser is aware of its 
poisonous character. Sec. 12, ch. 150, L. 1885. 
This law, which all are presumed to know, places 
the same restrictions upon the sale of chloroform as 
is done in the case of arsenic, corrosive sublimate 
and strychnia, and classes it with aconite, bella- 
donna, digitalis, oxalic acid ‘and other virulent 
poisons.’ It cannot be well claimed that the court 
erred in telling the jury that in common parlance 
chloroform was classed among the poisons,” 
Covusin.— The Law Times says: ‘‘In the case of 
Cloak v. Hammond the Court of Appeal were in- 
vited to solve a somewhat curious nddle, arising 
out of a loosely worded gift ina will. A testatrix 
bequeathed her residuary estate to her cousin, Har- 
riet Cloak. Of the two claimants to the gift neither 
exactly answered this description. One was cor- 
rectly described as Harriet Cloak, but she was not 
a cousin of the testatrix, but the wife of a cousin. 





The other was correctly described as a cousin, but 
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she had long before the will ceased to be Harriet 
Cloak by reason of her marriage with a Mr. Crane. 
In the language of Lord Justice Bowen, on the one 
side there was a true description of the consanguin- 
ity with an error in the name; on the other side 
the name was accurate, but the description of the 
consanguinity was wrong. Under these circum- 
stances the question arose which of the two ladies 
had the better title. The late Mr. Justice Pearson 
had decided in favor of Harriet Crane, and Lord 
Justice Bowen agreed with that view. On the 
other hand, the majority of the Court of Appeal 
(consisting of Lords Justices Cotton and Fry) pre- 
ferred the title of Harriet Cloak. It should be 
mentioned that the testatrix some years before she 
made her will was aware of Harriet Crane’s mar- 
riage, and the Court of Appeal were unanimous in 
admitting evidence of this fact, as they were also 
unanimous in declining to admit evidence of the in- 
tention of the testatrix. Putting aside the legal 
aspect of the case—and the question was gram- 
matical rather than legal— it would seem to be 
fairly obvious as a general proposition that a person 
speaking of another by his name and his relation- 
ship is more likely to be accurate as to the name 
than as to the relationship. That at least was the 
view of Lord Justice Fry. Moreover, any difficulty 
there might otherwise be in the way of that view 
almost entirely vanishes in the face of the fact that 
the word ‘cousin’ is constantly used in everyday 
talk to describe a cousin by marriage. Lord Jus- 
tice Bowen admitted a similar usage as regards the 
words ‘nephew’ and ‘niece,’ but did not think that 
the usage extended to the word ‘cousin.’ The dis- 
tinction strikes us as novel, and though we differ 
from Lord Justice Bowen, even on a question which 
cannot be considered legal in any proper sense, with 
the greatest hesitation, it does not appear to us to 
be in accordance with the fact. Perhaps the most 
remarkable feature of this curious case is that a 
question of construction apparently of not extraordi- 
nary difficulty should have given rise to an equal 
division of opinion among four of the most eminent 
of recent judges.” 

Inctose..-—“ The duty of the executors, under the 
codicil to this will, was to inclose ‘the Friends’ 
meeting-house grounds,’ as also ‘the school-house 
grounds attached,’ and the ‘ Friends’ burial ground.’ 
The three different lots are severa‘ly designated, 
and the duty imposed clearly attached to each of 
them separately; the character and quality of the 
fence was not only particularly specified, but the 
testator in his life-time, by the partial erection of 
the work, indicated the kind of a fence he intended. 
The several and respective lots were to be inclosed 
— that 1s to say, shut in on all sides. A field with 
a fence on three sides only could not, in any proper 
sense, be spoken of as inclosed, unless the fourth 
side was bounded by some natural object or occu- 
pied by some artificial erection, which rendered a 
fence impracticable or unnecessary.” The three 
grounds adjoined one another. Hall’s Appeal, 112 
Penn. St. 42. 





HasiruaL DrunKkarD.— In Richards v. Richards, 
19 Bradw. 465, it was held that if ‘‘ the defendant, 
for a period of two years prior to the beginning of 
the suit, was frequently and customarily or habitu- 
ally given to the excessive use of intoxicating drink, 
and had during said two years or more lost the 
power or the will, by the frequent indulgence, to 
control his appetite for it, then the defendant was 
guilty of habitual drunkenness.” And a refusal to 
charge that he must have ‘‘had a fixed habit of 
drinking to excess to such a degree as to disqualify 
him from attending to his business during the prin- 
cipal portion of the time usually devoted to busi- 
ness,”” was upheld. 


—_--_ + --—_—. 


EVIDENCE—PRIVATE ENTRIES—BOOKS OF PHY- 
SICIAN. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
APRIL 10, 1886. 


Town OF BRIDGEWATER V. TOWN OF ROXBURY. 


The entries in the account book of a physician who attended 
a pauper, kept by him in his own hands, and made in the 
regular order and conrse of business, with like charges 
and credits against other persons and patients, are ad- 
missible in evidence in an action brought by a third per- 
son against a town, though the physician at the time of 
the trial had become incompetent to testify or to trans- 
act business. 


1 oe facts are stated in the opinion. 


L. D. Brewster and J. H. McMahon, for appellant. 
J. Huntington and A. D. Warner, for appellee. 


Loomis, J. This isa complaint to recover for sup- 
plies furnished Esther A. Snyder and her three minor 
children. The alleged pauper was born in the defend- 
ant town in 1853, of parents, Chauncey and Patty Wil- 
mot, who at the time of her birth had their settlement 
in New Milford. Chauncey Wilmot died in 1858, in 
the town of Roxbury, without having gained a settle- 
mentthere. Soon after Patty, the mother, with her 
minor children, moved from the defendant to the 
plaintiff town, and remained there until May, 1860, 
and then, with her children, returned to the defend- 
ant town, where she lived in a shanty built by her son 
Daniel for her and her children to occupy, and there 
remained for about twenty years. Erther A., the 
pauper in question, was married November 27, 1871, to 
La Fayette Snyder, a person of full age, but who had 
at the time no settlement in any town in this State. 

Upon these facts it was conceded that the pauper in 
question would take the settlement of ber mother, if 
the latter had gained one by commorancy in the de- 
fendaut towu after the decease of her husband. And 
it was also conceded that such settlement had been 
gained by the mother, unless prevented by two pay- 
ments made by the town for medical attendance upon 
Patty in the years 1865 and 1866. 

Upon this subject the court finds: ‘In 1865, Patty 
being sick and needing medical aid, Dr. Downs, a phy- 
sictan of Roxbury, informed a selectman of Roxbury 
that she was sick, and that he (the doctor) could no 
longer attend to her unless the town would pay him. 
The selectman thereupon directed the doctor to render 
her medical assistance, and charge the same to the 
town, she being unable to pay the doctor and having 
no property. Afterward the doctor, on the 26th day of 
April, 1865, rendered to her medicine and attendance, 
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and charged therefor $1.50 to the town of Roxbury, 
which was paid to him by the town, September 29, 
1865. On the 16th of July, 1866, the doctor rendered a 
like attendance upon Patty while sick,and charged 
therefor $1.50, which the town paid him in 1867, sh 
having no property.” : 

The question whether medical aid was needed and 
furnished being a question of fact exclusively for the 
trial court, has thus been settled. Whether the evi- 
dence was of sufficient weight to justify such finding 
is not a question which this court can review at this 
proceediug, but the admissibility of the evidence, if 
objected to, is properly before thie court. 

To prove the facts found by the court the defendant 
offered as a witness one who was a selectman of the 
defendant town for the years 1865 and 1866, who testi- 
fied in substance that he was selectman during those 
years, and that he gave instructions to Dr. Downs to 
doctor Patty during that time; that the doctor came 
to him in 1865 or 1866, he thought it was in 1865, and 
stated that Patty was sick, and that he could no 
longer attend upon her without pay for further ser- 
vices, and that thereupon he directed the doctor to at- 
tend her, and told him the town would pay him; that 
the doctor brought in the bili afterward for 
the year, and it was paid; that the selectman 
had no record of it, but that he thought the 
bill was $1.50. No error was predicated upon 
the admission of this evidence. But the defend- 
ant further offered,and the court admitted against 
the plaintiff's objection, the entries in the account 
books of Dr. Downs, after proving that the doctor, at 
the time of trial, had become mentally incompetent to 
testify or transact any business, and that the books 
offered were his books, kept by him in his own hand, 
and that the charges were made in the regular order 
and course of business, with like charges and credits 
against divers other persons and patients; that the 
charges were entered first in a day-book and posted 
into a ledger; that the entries in question were: 

“April 25, 1865. Town of Roxbury, Dr. To visit 
Patty Wilmot and med., $1.50 

‘Sept. 29, 1865. Cr. By town board to balance ac- 
count to this day, $16.98.”’ 

Also: 

“July 16, 1866. Town of Roxbury, Dr. 
Patty Wilmot, $1.50. 

“1867. Cr. By town order, $8.” 

Were these entries admissible? We think they 
were—First, to show the time when the services were 
rendered, and the fact and date of payment. In these 
respects it was necessary to supplement the testimony 
of the selectman, who left the date uncertain even as 
to the year. The time was quite important in order 
to break the six-years’ self-supporting commorancy 
after May, 1850, and again before March 27, 1871. Sec- 
ond. It was admissible to corroborate the testimony 
of the selectrinan. Suppese the defendant had rested 
upon the testimony of the selectman alone, and there 
had been no such entries on the doctor’s books, would 
not the absence of such entries furnish very strong in- 
ferential evidence that there was no such medical at- 
tendance ever rendered or paid for? Morrow vy. Os- 
trander, 13 Hun, 219. It then the absence of such en- 
tries would greatly impair their selectman’s testi- 
mony, their existence must necessarily furnish strong 
support. {f the evidence was admissible for either of 
these purposes, the ruling of the court is sufficiently 
vindicated. But the question discussed by counsel 
was whether these entries were admissible as tending 
to show the fact that medical services were rendered 
to Patty Wilmot and paid for by the town? It is 
highly probable that the court below gave effect to the 
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evidence, as the question assumes, and therefore we 
will discuss it as if it was of controlling importance. 
We think the evidence was admissible for these pur- 
poses, in addition to those mentioned previously. 

In Abel v. Fitch, 20 Conn. 96, this court (Ellsworth, 
J., delivering | he opinion) stated the rule as follows: 
‘Entries by persons since deceased, having full and 
peculiar means of knowledge, made at the time, in the 
regular course of business, in the usual and proper 
place and manner, especially if in the discharge of 
one’s duty, are admissible to the jury as part of the 
res geste.”’ 

In Abbott’s Trial Evidence, 322, it is said: ‘‘An en- 
try or memorandum, whether in a book or any other 
form, made in the usual course of business, and at 
about the time of the transaction, by a person not a 
party to the action, who is shown to have had means 
of personal knowledge of the fact recorded, is compe- 
tent evidence of such fact, (1) if the person who made 
it is produced and verifies the handwriting as his own 
and testifies that it was so made, and correct when 
made, although he may have no present recollection 
whatever of the transaction; or (2) if the person who 
made it is dead, and his signature and handwriting is 
proved, and he does not appear to have had any inter- 
est to falsify.’’ 

A distinction applicable to this last qualification 
will be referred to hereafter. See also 1 Greenl. Ev., 
§ 116. 

There is some disagreement in the authorities as to 
the necessity of calling the person who made the en- 
tries, if he is living, though he may be without the 
jurisdiction. But in this State, and in several other 
jurisdictions,the reasonable rule has been adopted that 
ifthe person making the entries is beyond the reach 
of process, or is incompetent to testify, it is the same 
as if he were dead. Bartholomew v. Farvell, 41 Conn. 
109; New Haven & Northampton Co. v. Govdwin, 42 id. 
230; Livingston v. Tyler, 14 id. 499; Alter v. Berghaus, 
8 Watts, 77; Crouse v. Miller, 10 Serg. & R. 158. We 
do not see why the case at bar does not fall directly 
within the rules referred to. 

As a case analogous in principle, and illustrative of 
the application of the rule in this jurisdiction, we cite 
Ashmead v. Colby, 26 Conn. 289, where the petitioners 
claimed that the respondents had combined to defraud 
them in the sale of landin Virginiaas containing gold, 
and that B., one of the respondents, at different times 
when the petitioners were about toexamine the tract, 
had mingled gold-dust with the soil in particular 
places, and then caused them to examine the soil in 
those places, and find the gold thus placed there. As 
a part of the evidence going to establish this fact, 
they offered an account-book kept at a neighboring 
mine by a clerk since deceased, containing entries of 
sales of gold-dust to B. just before the times when 
they made the examinations, for the purpose of show- 
ing that B. had gold-dust in his possession at those 
times which he might have so used. Now if the en- 
tries on the book of this mining company, of which 
the respondents had no control, containing charges of 
the sale of gold-dust, would prove the delivery to 
and possession of the gold-dust by the person referred 
to, why will not the charges for medical attendance 
and medicine furnished to Patty Wilmot prove that 
she was the recipient of these things. 

But we are here reminded of one of the claims in 
behalf of the plaintiff, that this kind of proof can only 
apply where the transaction is between the original 
debtor and creditor. This limitation however was 
first made in one of the numerous rules that have ob- 
tained in the United States regulating the admission 
of the party’s own entries in his own books, which 
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were to be supported by the suppletory oath of the 
party himself, in cases where originally he could not 
otherwise testify in his own behalf. See Poultney v. 
Ross, 1 Dall. 238, decided by the Court of Common 
Pleas in Pennsylvania in 1788, and Deas v. Darby, 1 
Nott & McC, 436, decided in 1819. The principle can 
have no proper application to contemporaneous entries 
by third parties in the usual course of business. But 
even under the former system, if an order to deliver 
goods to a third person was proved by evidence 
aliunde, the delivery could be proved by the books 
and suppletory oath. Mitchell v. Belknap, 23 Me. 475. 

In the case at bar there was independent evidence 
as to the order to render medical service and medicine 
to Patty Wilmot; and moreover it was the statutory 
duty of the selectmen to order such relief if she was a 
pauper. Welton v. Wolcott, 45 Conn. 329. 

In Coffin v. Cross, 3 Dane Abr. 322, decided in Mas- 
sachusetts in 1800, the plaintiff's books and oath were 

_ held admissible to prove the fact that medicine and 
medical attendance were furnished to a third person 
not the defendant. 

In Bay v. Cook, 22 N. J. L. 343, a suit was brought 
by a physician to recover for medicine and attend- 
ance for one Sharp, a pauper of the township of Wash- 
ington, who fell sick in the town of Independence. 
The detendant was overseer of the poor for the town- 
ship ot Washington, and employed the plaintiff to ad- 
minister to the pauper’s necessities. The plaintiff 
could not recover of the town because no order for re- 
lief had been obtained, as specially required by astat- 
ute then in force. Upon the trial it was held that the 
physician's book of accounts was admissible, even 
where the items on the face of the book were not 
charged on the same day when the services were ren- 
dered. 

{n Leland v. Cameron, 31 N. Y. 115, it became impor- 
tunt to prove that an execution in acertain case had 
been delivered to the sheriff, who was dead, and whose 
papers had all been burned with his house. The only 
evidence was the entry by an attorney in his register, 
which was held to be competent evidence to prove the 
fact. 

In Warren v. Greenville, 2Strange, 1129, the book of 
a deceased attorney containing charges relating to a 
common recovery was admitted as tending to prove 
a life estate, where it appeared by the book that the 
charges had been paid. 

In Doe v. Robson, 15 East, 32, entries of charges 
made by an attorney in his books, showing the time 
when acertain lease, prepared fora client of his, was 
executed, which charges were shown to have been 
paid, were held to be evidence, after the attorney’s 
death, to show that the lease (executed under a power 
to lease in possession,and not in reversion, which 
lease bore date of the 3lst of August, 1770, and pur- 
ported to grantaterm from the 29th of September 
then next ensuing) was not in fact executed till after 
the 29th of September, inasmuch as the charge for 
drawing and engrossing the lease was under date of 
October, 1770. This entry was considered as one 
against interest, and put upon this ground by Lord 
Filenborough, C. J., and Bailey, J., who delivered the 
opinions, and it was found to be against interest be- 
cause the attorney who entered the charge had also 
entered a credit showing that a debt to him from 
another was discharged. 

Cpon the same ground the entries of Dr. Downs 
might be treated as against interest. There is how- 
ever the other fact that he was an inhabitant of the de- 
fendant town, which we will advert tu in another con- 
nection. But it must not be supposed that the ad- 
missibility of the entries in question depends on the 
fact that they were against interest, Many cases give 





great prominence to this fact because they belonged 
to that class of entries; but a clear distinction was 
long ago made, as laid down by Parke, B., in Doe y. 
Turford, 3 Barn. & Ado}. 890, to this effect; in case of 
an entry against interest, proof of the handwriting of 
the party, and his death, is enough to authorize its 
reception. At whatever time it is made it is admissi- 
ble. But in the other case (namely, an entry in the 
course of business) it is essential to prove that it was 
made at the time of the transaction to which it relates, 
In 1 Greenl., § 120, the same distinction is more elabo- 
rately treated and explained. 

The contemporaneous character of the entries in 
question appears on the face of the books, the original 
entries being made daily in a regular day-book, in 
which were entered daily visits and charges coming 
up on both sides to the dates in question. 

In a note by Mr. Hare,the American editor of the 
Exchequer Reports, to the case of Percival v. Nanson, 
7 Exch. 4, it is said: ‘‘ Entries by a third person inthe 
course of business are in general admissible in the 
country (United States) after his death, whether they 
were for or against his interest when made; and the 
eutries of a deceased agent may consequently be read 
in support of a suit brought by the principal, even 
where they are of payments made by and not to the 
principal.” 

This proposition is fully supported by the case of 
Dow v. Sawyer, 29 Me. 117. 

In Inhabitants of Augusta v. Inhabitants of Windsor, 
19 Me. 317, it was held that entries by a deceased phy- 
sician in the regular course of his business are admis- 
sible in evidence when corroborated by other circum- 
stances to render them probable, and that it was not 
necessary that entries, to be admissible, should be 
against the interest of the deceased person making 
them. 

We discover a tendency to more liberality in the 
courts respecting the admission of entries by both par- 
ties and third persons. 

In 1 Whart. Ev., § 246, it issaid :‘* Original entries of 
deceased parties in their own books are held (in sev- 
eral jurisdictions of the United States) admissible, 
even though self-serving, when contemporaneous, and 
when confined to a transaction within the business of 
the party.”" 

The distinction previously adverted to disposes of 
any objection arising from the fact that Dr. Downs 
was interested as an inhabitant of the defendant town. 
But we do not think, under any rule that has ever ob- 
tained in this State, that the court, upon this finding, 
could say that the deceased physician had such an in- 
terest to pervert the fact as ought to exclude his en- 
tries. No controversy with any other town respect- 
ing this pauper had arisen or was contemplated. The 
acts of both the selectman and the physician are con- 
sistent with a belief on their part that Patty belonged 
to the defendant town to support, and that no other 
town could be compelled to reimburse it. Indeed the 
expense at the time was apparently against the inter- 
est of the town. True, some twenty years later, in a 
controversy with the plaintiff town respecting the set- 
tlement of a child and grandchildren of this pauper, 
the facts became important to exempt the defendant 
from liability; but is it reasonable to suppose that the 
physician made those entries in anticipation of any 
such resulting benefit to the town? A possibility of a 
corrupt motive always exists in respect to human acts, 
but some probability of it ought to appear in order to 
exclude entries fairly and regularly made, as these 
were. 

There was no error in the judgment complained of. 

The other judges concurred. 
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~~ EY TRADITION — PRISONER KIDNAPPED. 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 6, 1885. 


KER V. PEOPLE OF THE STATE OF ILLINOIS.* 


. Aplea to an indictment in a State court, that the defend- 
ant has been brought from a foreign country to this coun- 
try by proceedings which are a violation of a treaty be- 
tween that country and the United States, and which are 
forbidden by that treaty, raises a question, if the right 
asserted by the plea is denied, on which this court can re- 
view, by writ of error, the judgment of the State court. 

. But where the prisoner has been kidnapped in the foreign 
country and brought by force against his will within the 
jurisdiction of the State whose law he has violated, with 
no reference to the extradition treaty, though one existed, 
and no proceeding or attempt to proceed under the treaty, 
this court can give no relief, for these facts do not estab- 
lish any right under the Constitution, or laws, or treaties 
of the United States. 

. The treaties of extradition to which the United States are 
parties do not guarantee a fugitive from the justice of one 
of the countries an asylum in the other. They do not 
give such person any greater or more sacred right of asy- 
jum than he had before. They only make provision that 
for certain crimes he shall be deprived of that asylum 
and surrendered to justice, and they prescribe the mode 
in which this shall be done. 

. The trespass of akidnapper, unauthorized by either of the 
governments. and not professing to act under authority of 
either, is not a case provided for in the treaty, and the 
remedy is by a proceeding against him by the government 
whose laws he violates, or by the party injured. 

5. How far such forcible transfer of the defendant, so as to 
bring him within the jurisdiction of the State where the 
offense was committed, may be set up against the right to 
try him, is the province of the State court to decide, and 
presents no question in which this court can review its 
decision, 


- error to the Supreme Court of the State of Illi- 
nois. 


MILLeER, J. This case is brought here bya writ of error 
to the Supreme Court of Illinois. The plaintiff in error, 
Frederick M. Kerr, was indicted, tried and convicted 
in the Criminal Court of Cook county, in that State, 
for larceny. The indictment also included charges of 
embezzlement. During the proceedings connected 
with the trial the defendant presented a plea in abate- 
ment, which on demurrer was overruled, and the de- 
fendant refusing to plead further, a plea of not guilty 
was entered for him, according to the statute of that 
State, by order of the court, om which the trial and 
conviction took place. 

The substance of the plea in abatement, which is a 
very long one, is that the defendant, being in the city 
of Lima, in Peru, after the offenses were charged to 
have been committed, was in fact kidnapped and 
brought to this country against his will. His state- 
ment is, that application having been made by the 
parties who were injured, Governor Hamilton, of Il- 
linois, made his requisition in writing to the secretary 
of state of the United States, for a warrant request- 
ing the extradition of the defendant, by the executive 
of the Republic of Peru, from that eountry to Cook 
county; that on the first day of March, 1883, the presi- 
dent of the United States issued his warrant in due 
form, directed to Henry G. Julian, as messenger, to 
receive the defendant from the authorities of Peru, 
upon a charge of larceny, {in compliance with the 
treaty between the United States and Peru on that 
subject; that the said Julian, having the necessary 
papers with him, arrived in Lima, but without pre- 
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senting them to any officer of the Peruvian govern- 

ment, or making any demand on, that government for 

the surrender of Ker, forcibly and with violence ar- 

rested him, placed him on board the United States 
vessel Essex, in the harbor of Callao, kept him a close 

prisoner until the arrival of that vessel at Honolulu, 

where, after some detention, he was transferred in 
the same forcible manner on board another vessel, to- 
wit, the City of Sydney, in which he was carried a 
prisoner to San Francisco, in the State of California. 

The plea then states, that before his arrival in that 
city Governor Hamilton had made a requisition on 
the governor of California, under the laws and Con- 
stitution of the United States, for the delivery up of 
the defendant as a fugitive from justice, who had es- 
caped to that State on account of the same offenses 
charged in the requisition on Peru and in the indict- 
ment in this case. This requisition arrived, as the 
plea states, and was presented to the governor of Cali- 
fornia, who made his order for the surrender of the. 
defendant to the person appointed by the governor of 
Illinois, namely, one Frank Warner, on the 25th day 
of June, 1883. The defendant arrived in the city of 
San Francisco on the 9th day of July thereafter, and 

was immediately placed in the custody of Warner, 

under the order of the governor of California, and still 

a prisoner, was transferred by him to Cook county, 

where the process of the Criminal Court was served 

upon him, and he was held to answer the indictment 
already mentioned. 

The plea is very full of averments that the defend- 
ant protested, and was refused any opportunity what- 
ever, from the time of his arrest in Lima until he was 
delivered over to the authorities of Cook county, of 
communicating with any person or seeking any ad- 
vice or assistance in regard to procuring his release by 
legal process or otherwise; and he alleges that this 
proceeding is a violation of the provisions of the treaty 
between the United States and Peru, negotiated in 
1870, which was finally ratified by the two govern- 
ments, and proclaimed by the president of the United 
States, July 27, 1874. 18 U.S. Stat. at Large, part 3, 
page 719. 

The judgment of the Criminal Court of Cook county, 
Illinois, was carried by writof error to the Supreme 
Court of that State, and there affirmed, to which judg- 
ment the present writ of error is directed. The as- 
signments of error made here are as follows: 

“First. That said Supreme Court of Illinois erred in 
affirming the judgment of said Criminal Court of 
Cook county, sustaining the demurrer to plaintiff in 
error’s plea to the jurisdiction of said Criminal Court. 

**Second. That said Supreme Court of Illinois erred 
in its judgment aforesaid, in failing to enforce the 
full faith and credit of the Federal treaty with the re- 
public of Peru, invoked by plaintiff in error in his 
said plea to the jurisdiction of said Criminal Court.” 

The grounds upon which the jurisdiction of this 
court is invoked may be said to be three, though from 
the briefs and arguments of counsel it is doubtful 
whether in point of fact more than one is relied upon. 
Itis contended in several places in the brief that the 
proceedings in the arrest in Peru, and the extradition 
and delivery to the authorities of Cook county, were 
not ‘due process of law,’”’ and we may suppose, 
although it is not so alleged, that this reference is to 
that clause of article 14of the amendments to the Con- 
stitution of the United States which declares that no 
State shall deprive any person of life, liberty or prop- 
erty ‘‘ without due process of law.”’ The “ due process 
of law’’ here guaranteed is complied with when the 
party is regularly indicted by the proper grand jury in 
the State court, has a trial according to the forms and 
modes prescribed for such trials, aud when, in that 
trial and proceedings, he is deprived of no rigbts to 
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which he is lawfully entitled. Wedo not intend to 
say that there may not be proceedings previous to the 
trial, in regard to which the prisoner could invoke in 
some manner the provisions of this clause of the Con- 
stitution, but for mere irregularities in the mannerin 
which he may be brought into the custody of the law, 
we do not think he is entitled to say that he should 
not be tried at all for the crime with which he is 
cbarged in a regular indictment. He may be arrested 
for a very heinous offense by persous without any war- 
rant, or without any previous complaint, and brought 
before a proper officer, and this may be in some sense 
said to be “‘ without due process of law.”’ But it 
would hardly be claimed, that after the case had been 
investigated and the defendant held by the proper au- 
thorities to answer for the crime, he could plead that 
he was first arrested ‘“‘ without due process of law.’’ 
So here, when found within the jurisdiction of the 
State of Illinois and liable to answer fora crime against 
the laws of that State, unless there was some positive 
provision of the Constitution or of the laws of this 
country violated in bringing him into court, it is not 
easy to see how he can saythat he is there * without 
due process of law,’’ within the meaning of the con- 
stitutional provision. 

So also the objection is made that the proceedings 
between the authorities of the State of Lllinois and 
those of the Stateof California were not in accord- 
ance with the act of Congress on that subject, and es- 
pecially that at the time the papers and warrants were 
issued from the governors of California and Illinois, 
the defendant was not within the State of California, 
and was not there a fugitive from justice. This ar- 
gument is not much pressed by counsel, and was 
scarcely noticed by the Supreme Court of Illinois, but 
the effort here is to connect it as a part of the contin- 
ued trespass and violation of law which accompanied 
the transfer from Peru to Illinois. It is sufficient to 
say in regard to that part of this case, that when the 
governor of one State voluntarily surrenders a fugi- 
tive from the justice of another State to answer for 
his alleged offenses, it is hardly a proper subject of 
inquiry on the trial of the case to examine into the 
details of the proceedings by which the demand was 
made by the one State and the manner in which it 
was responded to by the other. The case does not 
stand, when the party is in court and required to 
plead to an indictment, as it would have stood upon a 
writ of habeas corpus in California, or in any of the 
States through which he was carried in the progress 
of his extradition, to test the authority by which he 
was held; and we can seein the mere fact that the 
papers under which he was taken into custody in Cali- 
fornia were prepared and ready for him on bis arrival 
from Peru, no sufficient reason for an abatement of 
the indictment against him in Cook county, or why 
he should be discharged from custody without atrial. 
But the main proposition insisted on by counsel for 
plaintiff in error in this court is that by virtue of the 
treaty of extradition with Peru the defendant ac- 
quired by his residence in that country a right of asy- 
lum, a right to be free from molestation for the crime 
committed in Lilinois, a positive right in him that he 
should only be forcibly removed from Peru to the 
State of Illinois in accordance with the provisions of 
the treaty, and that this right is one which he can as- 
sert in the courts of the United States in all cases, 
whether the removal took place under proceedings 
sanctioned by the treaty, or under proceedings which 
were in total disregard of that treaty amounting to an 
unlawful and unauthorized kidnapping. 

This view of the subject is presented in various 
forms and repeated in various shapes in the argument 
of counsel. The fact that this question was raised in 
the Supreme Court of Illinois may be said to confer 





jurisdiction on this court, because in making this 
claim the defendant asserted a right under a treaty of 
the United States, and whether the assertion was wel] 
founded or not, this court has jurisdiction to decide 
it; and we proceed to inquire iuto it. 

There is no language in this treaty or in any other 
treaty made by this country on the subject of extra- 
dition of which we are aware which says in terms that 
a party fleeing from the United States to escape pun- 
ishment for crime becomes thereby entitled to an asy- 
lum in the country to which he has fled; indeed the 
absurdity of such a proposition would at once prevent 
the making of a treaty of that kind. It will not be 
for a moment contended that the government of Peru 
could not have ordered Ker out of the country on his 
arrival, orat any period of his residence there. If 
this could be done, what becomes of his right of_asy- 
lum ? 

Nor can it be doubted that the government of Peru 
could of itsown accord, without any demand from 
the United States, have surrendered Ker to an agent 
of the State of Illinois, and that such surrender would 
have been valid within the dominions of Peru. It is 
idle therefore to claim that either by express terms or 
by implication there is given toa fugitive from jus- 
tice in one of these countries any right to remain and 
reside in the other; and if the right of asylum meang 
any thing, it must mean this. The right of the gov- 
ernment of Peru voluntarily to give a party in Ker’s 
condition an asylum in that country is quite a differ- 
ent thing from the right in him to demand and insist 
upon security in such an asylum. The treaty, so far 
as it regulates the right of asylum at all, is intended 
to limit this right in the case of one who is proved to 
be a criminal fleeing from justice, so that} on proper 
demand and proceedings had therein, the government 
of the country of the asylum shall deliver him up to 
the country where the crime was committed. And to 
this extent, and to this alone, the treaty does regulate 
or impose a restriction upon the right of the govern- 
ment of the country of the asylum to protect the crim- 
inal from removal therefrom. 

In the case before us the plea shows, that although 
Julian went to Peru with the necessary papers to pro- 
cure the extradition of Ker under the treaty, those 
papers remained in his pocket,and were never brought 
tolight in Peru; that no steps were taken under them; 
and that Julian, in seizing upon the person of Ker, 
and carrying him out of the territory of Peru into the 
United States, did not act, nor profess to act, under 
the treaty. In fact that treaty was not called into 
operation, was not relied upon, and was not made the 
pretext of arrest, and the facts show that it wasa 
clear case of kidnapping within the dominion of Peru 
without any pretense of authority under the treaty or 
from the government of the United States. 

In the case of United States v. Rauscher, just de- 
cided, and considered with this, the effect of extradi- 
tion proceedings under a treaty was very fully consid- 
ered, and it was there held that when a party was duly 
surrendered by proper proceedings under the treaty 
of 1842 with Great Britain, he came to this country 
clothed with the protection which the nature of such 
proceedings and the true construction of the treaty 
gave him. 

One of the rights with which he was thus clothed, 
both in regard to himself and in good faith to the 
country which had sent him here, was that he should 
be tried for no other offense than the one for which he 
was delivered under the extradition proceedings. If 
Ker had been brought to this country by proceedings 
under the treaty of 1870-74 with Peru, it seems proba- 
ble, from the statement of the case in the record, that 
he might have successfully pleaded that he was extra- 
dited for larceny and convicted by the verdict of a 
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jury of embezzlement; for the statement in the plea 
is that the demand made by the president of the 
United States, if it had been put in operation, was for 
an extradition for larceny, although some forms of 
embezzlement are mentioned in the treaty as subjects 
of extradition. But it is quite a different case when 
the plaintiff in error comes to this country in the man- 
ner in which he was brought here, clothed with no 
rights which a proceeding under the treaty could have 
given him, and no duty which this country owes to 
Peru or to him under the treaty. 

We think it very clear therefore that in invoking 
the jurisdiction of this court,upon the ground that the 
prisoner was denied a right conferred upon him by a 
treaty of the United States, he has failed to establish 
the existence of any such right. 

The question of how far his forcible seizure in an- 
other country, and transfer by violence, force or 
fraud to this country, could be made available to resist 
trial in the State court, for the offense now charged 
upon him is one which we do not feel called upon to 
decide, for in that transaction we do not see that the 
Constitution or laws or treaties of the United States 
guarantee him any protection. There are authorities 
of the highest respectability which hold that such 
forcible abduction is no sufficient reason why the 
party should not answer when brought within the ju- 
risdiction of the court which has the right to try him 
for such an offense, and presents no valid objection to 
his trial in such court. Among the authorities which 
support the proposition are the following: Ex parte 
Scott, 9 Barn. & Cress. 446 (1820); Lopez & Sattler’s case- 
1 Dearsly & Bell Crown Cas. 525; State v. Smith, 1 Bail. 
(So. Car.), L. R., 283 (1829); State v. Brewster. 7 Vt. 118 
(1835) ; Dow’s case, 18 Penn. St. 37 (1851); State v. Ross, 
21 Iowa, 467 (1866); Ship Richmond v. United States, 
9 Cranch, 102. 

However this may be, the decision of that question 
is as much within the province of the State court, asa 
question of common law, or of the law of nations, of 
which that court is bound} to take notice, as it is of 
the courts of the United States. And though we 
might or might not differ with the Illinois court on 
that subject, it is one in which we have uo right _to re- 
view their decision. 

Tt must be remembered that this view of the sub- 
ject does not leave the prisoner or the government of 
Peru without remedy for his unauthorized seizure 
within its territory. Even this treaty with that coun- 
try provides for the extradition of persons charged 
with kidnapping, and on demand from Peru, Julian, 
the party who is guilty of it, could be surrendered and 
tried in its courts for this violation of its laws. The 
party himself would probably not be without redress, 
for he could sue Julian in an action of trespass and 
false imprisonment, and the facts set out in the plea 
would without doubt sustain theaction. Whether he 
could recover a sum sufficient to justify the action 
would probably depend upon moral aspects of the 
case, Which we cannot here consider. 

We must therefore hold that so faras any question 
in which this court can revise the judgment of the Su- 
preme Court of the State of Illinois is presented to us, 
the judgment must be affirmed. 


——__>—__——_— 


CARRIERS—LIMITATION OF LIABILITY BY CON- 
TRACT—FREE PASS—ORDINARY NEG- 
LIGENCE. 


WISCONSIN SUPREME COURT, NOVEMBER 38, 1886. 


ANNES V. MILWAUKEE & N. R. Co. 
Where the acceptor of a gratuitous pass from a railroad com- 
pany ‘‘assumes all risks of ident, and ially 








agrees thatthe company shall not be liable, under any 
circumstances, whether of negligence of their agents or 
otherwise, for any injury to his person,” the contract re- 
lieves the company from liability for injury to him 
by reason of a want of ordinary care of its servants un- 
less the same is expressly made a crime, but not from 
liability for gross negligence. 
—_—— from Circuit Court, Brown county. 


Hudd vy. Wigman, for respondent. 

George H. Noyes, for appellant. 

Tay or, J. This action was brought by the respond- 
ent to recover damages for the death of her husband, 
which she alleges was caused by the negligence of the 
appellant, its servants, agents, or employees; he being 
at the time he received the injuries which caused his 
death, a passenger on one of the appellant’s trains, 
and being transported, as such passenger, from De 
Pere to the city of Green Bay, this State. The mater- 
ial facts in the case are the following: 

First. The deceased, at the time he received his in- 
juries, was riding in the caboose attached to a freight 
train, and was being carried from De Pere to Green 
Bay. 

Second. He was travelling upon a free pass, and had 
paid no consideration for such transportation by the 
company. On the back of the pass, signed by the de- 
ceased, was the following agreement, plainly printed 
thereon: 

‘‘The person accepting this pass assumes all risk of 
accident, and expressly agrees that the company shall 
not be liable, under any circumstances, whether of 
negligence of their agents or otherwise, for any in- 
jury to the person, or any loss or damage to the prop- 
erty, of the passenger using this pass. This pass will 
be forfeited if presented by any other than the per- 
son named thereon. I accept all the above condi- 
tions. 

[Signed] “J. A. ANNES.”’ 

Third. That after the train had left De Pere, and 
proceeded on its way toward Green Bay about a mile 
and a half, it was stalled in the snow, and could pro- 
ceed no further. Thereupon a brakeman was sent 
back toward De Pere to procure aid to relieve the 
train. This brakeman met an engine, with a snow- 
plow.attached, on the road between the stalled train 
and De Pere, or at De Pere. He communicated the 
fact that the train was stalled in the snow, and under- 
took to inform the conductor and engineer where the 
stalled train was located. He then got on the en- 
gine with the snow- plow attached. That engine then 
ran north toward the stalled train, and without stop- 
ping, ran into the rear end of the caboose attached to 
the stalled train, breaking the rear end of the caboose, 
and injuring the deceased so that he died a short time 
thereafter. 

Fourth. That it was snowing atthe time the acci- 
dent took place, and the wind was blowing so as to ren- 
der it difficult, if not impossible, for those on the en- 
gine behind the snow-plow to see the stalled train, 
toward which they were approaching, when such en- 
gine was in motion; that there was no flagman placed 
on the track behind the stalled train to give warning 
to the approaching engine and snow-plow, nor was 
there any bell rung or whistle sounded on the stalled 
train. The brakeman who went back for the snow- 
plow says he placed three torpedoes on the track be- 
hind the stalled train, but the evidence shows that 
these were entirely inadequate to give warning to the 
approaching engine, and were probably swept off by 
the snow-plow and not exploded, or if exploded, the 
wind and drifting snow prevented those on the en. 
gine behind the snow-plow from hearing the explo- 
sion. 
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Upon the trial a special verdict was rendered by the 
jury as follows: 

** Question 1. Was the defendant, or its employees, 
guilty of any carelessness which caused the death of 
the plaintiff's intestate. James A. Annes? A. Yes. Q. 
2. If to the foregoing question an affirmative answer 
be given, then who was the negligent employee? A. 
Engineer, brakeman, and conductor. Q. 3. If to the 
first question an affirmative answer be given, then 
state in what did the negligence consist. A. The 
brakeman is guilty in not locating the exact location 
of the stalled train. The engineer and conductor did 
not use necessary precaution to prevent the collision. 
Q. 4. If your answer to the first question be ‘Yes,’ was 
the carelessness ordinary or gross? A. Gross. Q. 6. 
What wasthe rate of speed—how many miles per 
hour—at which such engine was running at the time 
it struck such caboose? A. Ten miles.- Q. 7. Could 
the engineer of the engine to which the snow-plow was 
attached have seen the caboose in which the said 
James A. Annes was seated, in time to have stopped 
his engine before it struck such caboose? A. Yes. Q. 
8. Was the deceased, James A. Annes, guilty of any 
want of ordinary care, however slight, contributing to 
the injury? A. No. Q. 9. What is the pecuniary loss 
to the widow of said deceased, James A. Annes, as a 
direct consequence of his death? A. $3,500. 

CLARK AMEs, 
Foreman. 

Exceptions were taken to the several findings of the 
jury as being unsupported by the evidence, and a mo- 
tion was made to set aside the verdict, and fora new 
trial, for the reason that the verdict was wholly unsup- 
ported by the evidence, and for errors committed and 
exceptions taken on the trial. 

After hearing this motion, the learned Circuit judge 
set aside the fourth and seventh findings of the spec- 
ial verdict as unsupported by the evidence. The 
learned Circuit judge was of the opinion that there 
was not sufficient evidence to sustain the seventh find- 
ing, viz.: “That the engineer of the engine to which 
the snow-plow was attached could have seen the ca- 
boose in which the said James A. Annes was seated in 
time to have stopped his engine before it struck the 
caboose;’’ and he set aside the fourth finding, that 
those in charge of the snow-plow and engine were 
guilty of gross negligence or carelessness in running 
intothe caboose. The learned Circuit judge stated 
that he set aside the fourth finding because he inferred 
that the jury based that finding on the finding that 
the engineer on the engine attached to the snow-plow 
could have seen the caboose in time to have stopped 
his engine before it struck the caboose; and as he was 
of the opinion that there was no evidence to sustain 
the seventh finding, and as the fourth was based solely 
on that, it was also unsupported. After setting aside 
these findings, the learned Circuit judge, instead of 
granting a new trial, ordered judgment to be entered, 
upon the verdict so corrected, for the plaintiff, on the 
condition that the plaintiff should remit $1,000 from 
the damages found, this learned Circuit judge being 
of the opinion that the damages were excessive; and 
thereupon the plaintiff remitted the $1,000, and en- 
tered judgment against the defendant for the sum of 
$2,500 and costs, and from that judgment the defend- 
ant appeals to this court. 

From the course pursued by the learned Circuit 
judge it is evident that he did not consider the fourth 
finding of the special verdict material in sustaining 
the plaintiff's action. Had he considered it material, 
he would necessarily have ordered a new trial, instead 
of entering a judgment in her favor after setting aside 
the finding so unsupported by the evidence. We will 
therefore first consider whether it was necessary for 
the plaintiff, in order to recover in this action, to show 





that the injury which caused the death of her husband 
was the result of gross negligence on the part of the 
defendant, its employees, agents, or servants, or 
whether she may recover by showing that such 
injury occurred by a mere want of ordinary care on 
the part of the defendant, its employees, agents, or 
servants. 

This raises the question whether a railroad company 
may, in cases where it agrees to transfer passengers 
without compensation, lawfully contract with such 
persons so as to relieve itself from all liability for any 
and all injuries which may be inflicted upon them by 
reason of any carelessness or negligence of its employ- 
ees, agents, and servants, whatever may be the degree 
of such carelesaness or negligence, or whether it may 
contract so as to relieve itself from liability for injur- 
ies arising from the mere want of ordinary care on the 
part of its agents, servants, and employees, and not 
for injuries resulting from such gross acts of negligence 
on the part of its agents, servants, and employees as 
are equivalent to acts of willfulness or criminal neg- 
lect ontheir part. It would seem that the learned 
Circuit judge must have held in this case that the 
company could not lawfully contract to relieve itself 
from any want of ordinary care on the part of its 
agents, servants, or employees, and that the plaintiff 
was entitled to recover upon the same evidence that 
would have entitled her to recover had the deceased 
not signed thecontract above set out. After acare- 
ful consideration of the decisions of this court, as well 
as of the large number of decisions of other courts 
upon these questions, we have come to the conclusion 
that the learned Circuit judge erred in his decision in 
this case as to the binding effect of the contract signed 
by the deceased in this case. 

By an examination of all the authorities cited by 
the learned counsel for the respective parties upon 
the argument of this case, as wellas others not cited, 
we find that in England, Canada, New York, New 
Jersey, Connecticut, and West Virginia the courts of 
those countries and States have held that a railroad 
company may, upon a proper consideration, lawfully 
contract to relieve itself for any and all negligence on 
the part of its servants, employees, and agents, with- 
out any regard to the degree of such negligence, and 
that such contract is not against public policy. These 
courts have therefore held that where the company 
agrees to carry aperson without any compensation, or 
in different manner, and upon cars in which they do 
not usually carry passengers, the company may Jaw- 
fully contract for exemption from all liability on ac- 
count of the carelessness of its agents, servants, and 
employees. See the following cases cited by the 
learned counsel for the appellant: McCawley v. R. 
Co.,L. R.,8 Q. B. 57; Hall v. Ry. Co.,L. R.,10 Q. B. 487; 
Duff v. R. Co., 4 L. R. Iv. 178; Alexander v. R. Co., 33 
Strobh. 594; Welles v. R. Co., 26 Barb. 641; Wells v. R. 
Co., 24 N. Y. 181; Perkins v. R. Co., id. 221; Smith v. 
R. Co., id. 222; Bissell v. R. Co., 35 id. 442; Magnin 
Dinsmore, 56 id. 168; Kinney v. R. Co., 32 N. J. Law, 
407; S. C., 34 id. 513; Griswold v. R. Co., 55 Conn. 37], 
R. Co. v. Skeels, 3 W. Va. 556. 

The argument in favor of the rule established in the 
above cases is perhaps as well stated in the case last 
cited as in any other. Thecourt say: ‘“ By the rule 
of respondeat superior a corporation is made liable 
for the negligence of its servants; but when the prin- 
cipal has done the best he could, the rule is technical, 
harsh, and without any basis of inherent justice. As 
applicable to corporations, it is of great practical con- 
venience and utility. We do not therefore advocate 
its abolition; but we contend thatin a case like the 
present, when there is no actual fault on the part of 
the principal, it is reasonable in the eye of the law 
that the party for whose benefit the rule is given, 
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should be allowed to waive it in consideration of a 
free passage. It is nota case wherea party stipulates 
for exemption from the legal consequences of his own 
negligence, but one where he merely stipulates against 
a liability for imputed negligence in regard to which 
thereis no actual fault. Itis easy to see therefore 
that considerations of public policy have no applica- 
tion to suchacase. * * * The foregoing reasoning, 
as it seems to us, will also furnish a complete answer 
to the claim that the defendant must be liable on ac- 
count of the gross negligence of its servants, for it is 
manifest that the principal is no more culpable in the 
one case than in the other; and the rule respondeat 
superior being waived, the protection is complete.”’ 

The argument in this case would seem to imply that 
it is against public policy for a corporation engaged 
in a public capacity to stipulate against acts of negli- 
gence on the part of the corporation itself, and that 
agreement is only valid when it relieves the company 
from the imputed negligence of its servants, etc., and 
that the company might be liable, notwithstanding an 
agreement to the contrary, if the injury received was 
the result of the neglect of the company to employ 
competent servants, or touse safe machinery. These 
cases are however authority for exempting the com- 
pany from all tiability under the facts disclosed in the 
case at bar. 

There is another class of cases which hold that it is 
against public policy to allow a common carrier to 
contract to exempt itself from liability, either on ac- 
count of the negligence of the corporation itself, or of 
its agents, servants, or employees, without regard to 
the degree of such negligence or carelessness. It will 
be found, by an examination of the large number of 
cases in which this rule is held, that they were cases 
arising out of the carriage of goods for hire, or where 
the carriage of the passenger was fora consideration 
received either directly or indirectly by the carrier. 
The leading cases upon that subject are the cases of 
R. Co. v. Lockwood, 17 Wall. 357, and R. Co. v. Stevens, 
95 U.S. 655, and there are numerous decisions in the 
courts of the different States which are in accord with 
the rule established in these cases. 

The cases of R. Co. v. Derby, 14 How. 486, and Steam- 
bout, etc., v. King, 16 id. 469, are in harmony with the 
rule laid down in17 Wall. In these cases, the passen- 
ger, it 1s true, was riding on a free pass, but there was 
no agreement that he should take the risks of accident 
in consideration of his receivingsuch pass. The court 
very properly held that such passenger, in the absence 
of any special contract, was entitled to the same pro- 
tection as one paying for his passage. A similar de- 
cision was made by the Supreme Court of Maryland 
in 1885. Abel/ v. Maryland R. Co., 19 Rep. 494. In 
this fast case the court say they do not decide what 
the effect of a special contract, on the part of the 
person receiving the free pass, to assume all the risks 
of accident, would have been as to the liability of the 
company 

This court has approved of the rule stated by the 
court in R. Co. v. Lockwood, and has held that a car- 
rier forhire cannot relieve himself from liability, 
even by special contract, for its own, or for the negli- 
gence of its servants. So far as the carriage of freight 
is concerned, or for doing any otheract as acommon 
carrier other than the carriage of passengers. See 
Thompson v. Tel. Co., 64 Wis. 531, 536; Candee v. Tel. 
Co., 344 id. 471; Hibbard v. Tel. Co., 33 id. 558. We see 
no good reason why the same rule should“not be ap- 
plied to the case of the transportation of a passenger 
for hire. Wethink, as is said by the Supreme Court 
of the United States, ‘‘ that it is not just or reasonable 
in the eye of the law for a common carrier to stipulate 
for exemption from responsibility for the negligence 








of himself or his servants.’’ 17 Wall. 384. But weare 
also of the opinion that the general rule so laid down 
must be limited to a case in which the carrier is acar- 
rier for hire, and not when the carriage is gratuitous. 
The only cases to which we have been cited, or which 
we are able to find in which that rule has been applied 
to the case of a gratuitous carriage, are the following: 
R. Co. v. Butler, 57 Penn. St. 335; R. Co. v. Hopkins, 
41 Ala. 486, 503; R. Co. v. Selby, 47 Ind. 47; Jacobus v. 
R. Co., 20 Minn. 125 (Gil. 110). It will be seen how- 
ever by an examination of this last case, that the only 
question presented to the court for its decision was 
whether the defendant company was liable for the 
gross negligence of its servants. 

The case of Rose v. R. Co., 39 Iowa, 246, cited to sus- 
tain the rule, was decided upon the construction of 
the statute of the State of Iowa, and not upon gen- 
eral principles; and the case of R. Co. v. Read, 3¢ [l). 
484, does not sustain the rule to the exteut stated 
above. 

The court has not adopted the rule laid down by the 
courts of England, New York, Connecticut, New 
Jersey, and West Virginia; nor has it adopted the 
broad rule of the courts of Pennsylvania, Alabama, 
Indiana, and Minnesota, that all contracts exempting 
the carrier from liability on account of the negligence 
of itself, or of its employees aud agents, are void as 
against public policy. 

In the case of Betts v. Farmers’ Loan & Trust Co., 
21 Wis. 80, the rule of the New York and English cases 
was adopted, so far as it concerned the carriage of 
live-stock, on the ground that it was questionable 
whether in the absence of a statute compelling the 
carrier to do so, he could be compelled to receive and 
transport that kindof property; but the court ex- 
pressly say: ‘‘ We intimate no opinion as to whether 
it is or is not competent for a common carrier to make 
similar stipulations with regard to other kinds of 
property so as to protect himself against loss or dam- 
age for his own negligence, or the negligence or omis- 
sions of his agents or servants.’’ Thisrule, as regards 
live stock, has been perhaps modified by this court— 
at least it does not seem to have been followed — in 
Morrison v. Phillips & Colby Const. Co., 44 Wis. 405; 
and its authority is questioned in Richardson v. R.Co., 
61 id. 596; 8. C., 21 N. W. Rep. 49. 

The rule laid down in R. Co. v. Lockwood has been, 
to some extent, approved by this court in the cases of 
Morrison v. Phillips & Colby Const. Co., 44 Wis. 405; 
Black v. Goodrich Transp. Co., 55 id. 819; S. C., 21 N. 
W. Rep. 244; Richardson v. R. Co., 61 Wis. 596; 8. C., 
21 N. W. Rep. 49; Lawsonv. BR. Co., 64 Wis. 447, 455; 
S. C., 24. N. W. Rep. 618. 

In the case of Morrison v. Phillips & Colby Const. Co., 
supra, it seems to have been held that the carrier was 
liable to the shipper forany ordinary neglect or want 
of care on its part, or on thepart of its agents and 
servants, notwithstanding the horses (the freight in 
question) were shipped upon a bill ef lading which 
stated that they were to be at the risk of the 
owner. 

There is another class of cases which hold, that in 
the case of a passenger who is carried gratuitously by 
acommon carrier, the carrier may, by express con- 
tract, relieve bimself for the mere neglect or want 
of ordinary care on the part of the carrier, or of his 
servants and employees; but that he cannot relieve 
himself from liability for gross negligence on his part, 
or on the part of his servants or employees. Although 
this court has not expressly adopted this rule in a case 
of the kind at bar, yet it has been stated in several of 
the opinions in the cases above cited (see Black v. 
Goodrich Transp. Co., Lawson v. R. Co., and Hich- 
ardson v. R.Co., supra) that the carrier cannot by 
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contract relief itself from liability for such gross 
negligence, either of itself or its agents and ser- 
vauts. . 

In R. Co. v. Read, 37 Ill. 484, which was a case foran 
injury received by a passenger riding upon a free pass, 
and upon acontract in all respects like the one in the 
case at bar, after a very elaborate argument of the 
case by counsel, and a carefully considered opinion by 
the court, it was held “ that the agreement did not ex- 
empt the railroad company from the gross negligence 
of its employees, and that it does exempt it from all 
other species or degrees of negligence not denomina- 
ted gross, or which have the character of recklessness. 
For such unavoidable accidents as will happen by the 
best-managed railroad trains this argument would be 
a perfect immunity to the company.” 

In the case of R. Co. v. Morrison, 19 Ill. 136, it was 
said, “that railroads have the right to restrict their 
liability as common carriers by such contracts as may 
be agreed upon specially, was a good rule, the railroad 
companies still remaining liable for gross negligence 
or willful misfeasance, against which good morals and 
public policy forbid they should be permitted to stip- 
ulate.” So faras the Illinois court has applied this 
rule of exemption to cases other than those arising 
upon a case of gratuitous carriage of a passenger or 
freight, we do not approve the decision, but are in- 
clined to follow the rule laid dowin R. Co. v. Lock- 
wood, and the numerous other cases following the 
rule in that case. 

The same rule, but perhaps still more restricted, is 
adopted by the Supreme Court of Georgia in R. Co. v. 
Bishop, 50 Ga. 465, 473. This case wasa case of an em- 
ployee of the company who had entered into an agree- 
ment to take upon himself all the risks of his position, 
that he would in no case hold the company liable for 
any damage he might sustain by accidents or collisions 
on the trains or road, or which may result from the 
negligence or carlessness or misconduct of other em- 
pioyees or persons connected with such road, orin the 
service of the company. The court say: ‘“‘We re- 
cognize one limitation to this agreement, and that is 
the limitation the law puts upon all contracts. No 
man can stipulate for immunity in case he should do 
anact thatisacrime. No contract is a good one that 
is in violation of law, that which the law forbids, or 
which is against good morals, or contrary to public 
policy. Nothingin this contract can therefore pro- 
tect the company when the negligence which has 
caused the damage is a crime, when it comes within 
that kind of negligence which is called, in section 
4291 of the Code, criminal negligence, reckless of hu- 
man safety and human life. That sort of negligence, 
is forbidden by law, and punishable by law as penal. 
It is contrary to good morals and to public policy as 
declared by law.’’ See also on this point, Com. v. R. 
Co., 108 Mass. 7; R. Co. v. Hopkins, 41 Ala. 486; R. Co. 
v. Mundy, 21 Ind. 48. 

Wecan see no good reason why the person who 
seeks a gratuitous carriage from a railroad company 
should stand in the same position to the carrier as the 
person who pays for his transportation, and therefore 
forces the carrier to assume all the duties of such car- 
rier. The carrier is in no case under obligation of law 
to carry a person gratuitously, as he is when he is ten- 
dered his proper compensation, and he does not there- 
fore owe the same duty to the person carried gratui- 
tously that he does to the person who'’pays for his car- 
riage, uniess he chooses to accept such duty by not 
stipulating against assuming it. Nor does it appear 
to us to be contrary to public policy or to good morais 
for the carrier to stipulate with the person who de- 
sires a gratuitous transportation that he shall assume 
the ordinary risks of accident which may occur 
through the want of ordinary care on the part of the 





servants of the company. Solong as the carrier doeg 
not attempt to excuse himself from that recklessness 
of his servants which is dangerous to human life, or 
is punishable by law, or inconsistent with good mor. 
als, it does not seem to us that he is violating any rule 
of law, or that he is acting against public policy. The 
argument of the English courts. and the courts of New 
York, New Jersey, and Connecticut, when limited as 
above stated, seems to us unanswerable. We are also 
of the opinion that the carrier cannot stipulate 
against any negligence of bis servants or agents which 
is expressly made a crime, and punishable by law, 
even though such negligence may not be of that de- 
gree which is denominated gross carelessness or reck- 
lessness. See sections 4357, 4358, 4363, 4367, 4392, and 
4393. We think thata railroad company, when car- 
rying a passenger gratuitously is in a condition anal- 
ogous to the bailee for the sole benefit of the bailor, 
as 1s generally instanced, the case of a person storing 
goods of another on his premises without compensa- 
tion; and in such case it always has been held that the 
bailor shall only be liable for their loss or damage 
when he is guilty of gross neglect. The carrier who 
carries a passenger gratuitously does it, presumably 
solely for the benefit of the person carried, and it is 
but reasonable that he should be allowed to stipulate 
that he shall be liable only for the gross neglect of his 
employees and servants, but that public policy pro- 
hibits him from stipulating to exempt himself from 
liability for the gross neglect of such servants and em- 
ployees. According to the definition of the elemen- 
tary writer, “gross neglect is the want of slight dili- 
gence, or itis the want of that care which every man 
of common sense, howsoever inattentive, takes of 
his own property.”” Lawson Carr., §126; Story Bail., 
§17. ; 

As we hold the contract made by the railroad com- 
pany with the deceased was effective to relieve the 
company from liability for any damage to him by rea- 
son of a want of ordinary care on the part of its ser- 
vants and employees unless it was caused by some 
criminal act of such servants or employees, it becomes 
necessary for the plaintiff to show by the evidence 
that the death of the deceased was caused by reason 
of the gross carelessness of such agents and servants. 
It is clear therefore that the Circuit judge erred in 
entering judgment on the special verdict as amended 
by him, and should in his view of the evidence, 
upon the question of gross neglect of the employees 
and servants of the defendant, have ordered a new 
trial. 

We are of the opinion that the practice of the Cir- 
cuit Court in this case ought not to prevail, and that 
in all cases where the Circuit Court undertakes to set 
aside a special finding in a special verdict, a new trial 
should be ordered, unless it clearly appears that the 
finding is wholly immaterial, and can have no effect 
as to the judgment which shoud be entered in the ac- 
tion. Weare all of the opinion, that upon the whole 
evidence in the ‘case, the question of the gross negli- 
gence of the employees of the defendant in this case 
was clearly a question for the jury, and that the Cir- 
cuit judge erred in setting it aside as unsupported by 
the evidence. The mistake of the learned judge was 
in holding that there was no sufficient evidence of the 
gross misconduct of the employees of the company, 
and in holding that the gross negligence found by the 
jur$ was based solely on the fact that the jury found 
that the men on the engine could have seen the stalled 
train in time to have stopped before running into it. 
Whether they could or could not see was not conclu- 
sive as to the question of their gross negligence. The 
very fact, ifit was a fact, that they could not see, 
might tend to show gross carelessness in not stopping 
the train before running into it. If they could not see 
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it, and they had no definite knowledge as to the exact 
location of it, it was evidence tending to show gross 
negligence not to stop the train before striking, or at 
all events, in not slackening speed so as not to en- 
danger the lives of those on the stalled train before 
running into it. That there was sufficient evidence to 
go to the jury on the question of gross negligence it 
seems to us is very clear. See Com. v. R. Co., 108 Mass. 
7. 12: Lawson v. R. Co., 64 Wis. 447, 458; S. C., 24 N. 
W. Rep. 618; Moseley v. Nacoochee, 28 Fed. Rep. 
462, 467. 

[Omitting minor considerations.] 

The judgment of the Circuit Court is affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—ORDER ON MOTION—HABEAS CORPUS.—An 
appeal will not lie from a refusal by the court below to 
set aside an order, in ahabeas corpus case, on motion, 
where it was in the discretion of the court below to 
grant that relief, or to leave the appellant to set up 
the invalidity of the order whenever an attempt 
should be made to enforce it. Foote v. Lathrop, 41 N. 
Y. 358, followed. Dec. 7, 1886. People v. Brown. 
Opinion by Rapallo, J. 

CoNTRACT—SUBSCRIPTION—TOWARD CHURCH DEBT 
—CONSIDERATION.— A promissory note executed in 
pursuance of a promise to subscribe $2,500 toward the 
payment of achurch debt on condition that the church 
would raise the balance by voluntary subscriptions 
which condjtion is performed, is founded upon a suffi- 
cient consideration and binding upon the maker. 
Trustees of Hamilton College v. Stewart, 1 N. Y 587; 
Barnes v. Perine, 12 id. 18; Marie v. Garrison, 83 id. 
14; Parsons Cont. (5th ed.) 452, and note. Dec. 7, 1886. 
Roberts v. Cobb. Opinion by Earl J. 


INSURANCE — WIFE'S POLICY — ASSIGNABILITY.—A 
policy issued to a wife on her husband's life provided, 
that in case of the death of the wife before the hus- 
band, the amount should be payable after her death 
tohischildren. * * * The wife, her husband unit- 
ing therein, assigned the policy. Inan action by the 
assignee to recover the amount due on the policy, the 
wife was made a party and she resisted payment, on 
the ground that she being a married woman, having 
children who had an interest in the policy, the assign- 
ment thereof was void, and further, that the assign- 
ment was not executed in conformity with the stat- 
ute. Held, that under the statute (act 1879, ch. 248) 
the assignment was valid. (1) because under said stat- 
ute the joining in of the husband in the assignment 
was a sufficient consent in writing, (2) she having sur- 
vived her husband, the contingent interest of the chil- 
dren had not vested, and she was absolute owner. Dec. 
17, 1886. Anderson v. Goldsmit. Opinion by Earl, J. 


MASTER AND SERVANT — EMPLOYEE KILLED — EVI- 
DENCE — DECLARATION AS TO HOW ACCIDENT HAP- 
PENBD.—In an action to recover for personal injuries 
to an employee resulting in death, the sole ground on 
which plaintiff's claim to recover was founded was 
that the car which the employee was directed to de- 
tach from the train was not furnished with a horizon- 
tal grabhandle on its end, and that that alleged defect 
was the cause of the injury. Under objection and ex- 
ception plaintiff was allowed to prove that after the 
deceased had been taken out from under the car, by 
which he had been injured, and while he was being 
conveyed to the switch-house by his fellow employees, 
some one asked him how the accident had happened, 
and he said: ‘I pulled the pin and madea grab for 
the car, and there was nothing there for me to grab” 
Another version given by the witness was, that de- 





ceased said he cut offthe car and made a grab for the 
handle of the car, and there was nothing there for 
him. Held, that the declarations of the injured party 
were incom petent,and the admission thereof was error. 
Waldele v. N. Y. C. R. Co., 95 N. Y. 274, followed. 
Dec. 17, 1886. Martin v. New York Cent. R. Co. Opin- 
ion by Rapallo, J. 


MoRTGAGE—PAYMENT — PRESUMPTION — LAPSE OF 
TIME—STATUTE OF LIMITATIONS — TRUST FUNDS.—(1) 
Where a sum of money was loaned by an executrix and 
trustee in accordance with the will of the testator,and 
abond and mortgage were taken to secure it, and 
after the death of the executrix, the mortgage was 
found uncancelled on the record, in an action brought 
by the beneficiaries of the fund against the estate of 
the mortgagee, who it was alleged had knowledge of 
the trust, to enforce payment of the mortgage, held. 
that after the lapse of forty-eight years from the date 
of the loan to the death of the mortgagee, and thirty- 
four years from the date of the Joan to the death of 
the executrix, the non-production of the bond and 
mortgage will furnish satisfactory and conclusive evi- 
dence of their payment. Bergan v. Urbahan, 83 N. 
Y. 49. (2) Held, further, that the New York statute 
of limitations furnishes an equally conclusive defense 
to the action. If this were an action to recover the 
debt evidenced by the bond and mortgage, it is con- 
ceded that it would have been barred. But the action 
is to establish and enforce a trust, and hence the claim 
is made that it is not barred. It is undoubtedly gen- 
erally true, that as againsta trustee of an actual, ex- 
press, subsisting trust, the statute does not begin to 
run against the beneficiary until the trustee has 
openly, to the knowledge of the beneficiary, renoun- 
ced, disclaimed, or repudiated the trust. But Edward 
Lammer was not the actual trustee of this fund, and 
he never acknowledged atrustas to the money loaned 
him. He could, at most, have been declared a trustee 
ex maleficio, or by implication or cunstruction of law; 
and in such a case the statute begins to run from the 
time the wrong was committed by which the party 
became chargeable as trustee by implication. Wil- 
merding v. Russ, 33 Conn. 67; Askhurst’s Appeal, 60 
Penn. 290; McClane v. Shepherd, 21N. J. Eq. 76; 
Decouche v. Savetier, 3 Johns. Ch. 190; Ward v. Smith, 
3 Sandf. Ch. 592; Higgins v. Higgins, 14 Abb. (N. C.) 
13; Clark v. Boorman, 18 Wall. 493; Perry Trusts, 
$865. Nov. 23, 1886. Lammerv. Stoddard. Opinion 
by Earl, J. 


SPECIFIC PERFORMANCE — MORTGAGE FORECLOSURE 
—MORTGAGOR’S ASSIGNEE NOT A PARTY — LAPSE OF 
TIME—PRESUMPTION—WILL—POWER TO SELL—UNPRO- 
DUCTIVE REAL ESTATE.—(1) In June,1835, K.sold three 
lots in the city of New York to D., taking a mortgage. 
On the 16th of May, 1840, D. assigned the same, with 
other property, to 8., for the benefit of his creditors. 
In August of that year the lots were sold in a suit for 
foreclosure of the mortgage by K., bid in by him, and 
were afterward couveyed to him. D. was made a 
party to the suit for foreclosure, but his assignee, S., 
was not. Onthe 17th of March, 1885, K.’s executors 
under his will sold the lots to H., but H. refused to 
complete his purchase, claiming that the title was de- 
fective by reason of the omission to make S., the ase 
signee of D.,a party to the foreclosure suit. Held, 
that after so long a lapse of time, the trusts of the ase 
siguments will be presumed to have been satisfied; 
that the deed of K.’s executors will convey a good 
title; and that H. should be required to specifically 
perform hiscontract. (2) Where a testator by his will 
directs his executors to sell all his vacant and unpro- 
ductive lots, and divide the proceeds among his chil- 
dren, held, that it was the iuytention of the testator to 
include in the power the real estate which was vacant 
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and unproductive at the time of hisdeath. Miller, J., 
dissenting. Dec. 7, 1886. Kip. v. Hirsh. Opinion by 
Rapallo, J. 


STATUTE OF LIMITATIONS—CONTRACT — MATERIALS 
AND WORK — BuFFALO STATE ASYLUM FOR INSANE— 
BOARD OF CLAIMS—LAWS N. Y. 1870, cH. 378; 1D. 1874, 
CH. 323; UD. 1875, cH. 264.—Under the New York act 
of 1870 (ch. 378) ** to establish and organize the Buffalo 
State Asylum for the Insane,” the managers appointed 
under the act entered into an agreement with Peck & 
Co., contractors, who were the lowest bidders, that 
they should furnish the materials, and do certain work 
required, at the prices named in the contract. Peck 
& Co. thereupon commenced operations, and con- 
tinued to furnish the materials, and do the work re- 
quired of them, until November 6, 1877, when in con- 
sequence of certain changes which had been resolved 
on, they were probibited from a further performance 
of their contract. In the year 1881 they assigned their 
claim for damages for the breach of contract to B., 
and in the month of January, 1882, he presented his 
claim for allowance to the State board for audit, 
which was afterward transferred to the board of 
claims when that board was constituted in 1883. Held, 
on appeal, that the claim was not barred by the stat- 
ute of limitations, the contract not having been abro- 
gated by the provisions of chapter 323, Laws 1874, nor 
by chapter 264, Laws 1875. In conclusion, we repeat, 
as peculiarly applicable to this case, what was said in 
Corkings v. State, 99 N. Y. 499: *‘ When the State has 
no better or other defense than the statute of limita- 
tions, it should at least, both upon the law and the 
facts, establish that defense with reasonable clearness 
and certainty.’ Ruger, C. J., Rapalloand Finch, JJ., 
concur. Danforth, J., dissents. Andrews and Mil- 
ler, JJ., not voting. Dec. 7, 1886. McMaster v. State. 
Opinion by Rapallo, J. 

TRIAL—RIGHT TO OPEN AND CLOSE—CODE CIv.PROc., 
§ 522.—In an action on a promissory note, the answer 
denied none of the allegations of the complaint, but 
after affirmatively setting up that defendant was an 
accommodation indorser, and that the note had in 
fact been paid, continued: ‘‘And this defendant says, 
on information and belief, that the said plaintiffs are 
not the lawful owners and holders of said note, and 
that he is not indebted to them thereupon in any sum 
whatever.’’ Held, that defendant had the right to 
begin and close, and aruling to the contrary was error. 
Code Civ. Proc., § 522. Dec. 7, 1886. Conselyea v. Swift. 
Opinion by Danforth, J. 

CHARGE—THAT JURY ‘*‘ MUST GET TOGETHER.” 
—In an action for personal injuries at a railway 
crossing, after the jury had retired to consider their 
verdict, they came into court and one of them stated 
that there was no probability ofan agreement. To 
this the trial judge said: ‘‘I can’t take any such state- 
ment as that. Gentlemen, you must get together upon 
amatter of this kind. No juror ought to remain en- 
tirely firm in his own conviction one way or another 
until he has made up his mind beyond all question 
that he is necessarily right and the others are 
necessarily wrong.’ Defendant excepted and 
plaintiff had a verdict. Held, that the instruc- 
tion was not acorrect statement ofthe law. It was 
incumbent upon the party holding the affirmative of 
the issue, who in this case was the plaintiff, to satisfy 
the jury by a preponderance of evidence of the facts 
upon which her right to recover depended. If she 
failed to do so the defendant was entitled to a verdict. 
The jurors who were not satisfied by the evidence of 
the truth of the plaintiff's allegations were justified in 
refusing for that reason to find a verdict in her favor, 
although they might not have made up their minds 
beyond all question that they were necessarily right, 





and that those who were in favor of finding a verdigt 
for the plaintiff were necessarily wrong. To sustaiy 
this instruction would be to cast upon the defendant 
in a civil action a burden quite as heavy as that which 
rests upon the prosecution in a criminal case, and per. 
haps more onerous. If the evidence was so clear as to 
lead toaconclusion with the degree of certainty re 
quired by the charge, there was nothing to submit tothe 
jury, and it was the duty of the court either to direct 
a verdict or to nonsuit the plaintiff. Dec. 17, 1896, 
Cranston v. New York, etc., R. Co. Opinion by Rap. 
allo, J. 


WITNESS — COMPETENCY — WILL CONTEST — TESTA- 
TOR’S PHYSICIAN—CODE Civ. Proc. N. Y., §§ 834, 836. 
—lIn the trial of an issue as to the competency of ates. 
tator, a physician who was present at the testator’s 
house a short time before the execution of his will, by 
request of his attending physician, for the purpose of 
consultation, was asked: ‘‘ Will you describe the ap- 
pearance and condition of the sick man when you got 
into the room?’”’ “Atthe time you examined this 
man, was he, in your judgment, in that state known 
to your profession as ‘collapse ??” ‘* Was he, in your 
judgment, in a dying condition?” ‘‘ State whether, in 
your judgment, at any time after that occasion when 
you were there, * * * was in such acondition that 
he was capable of understanding and taking into ac- 
count the nature and character of his property, and 
of his ,relations hy blood and marriage—those who 
were or might become the objects of his bounty, and 
make an intelligent disposition of his property by 
will.” Held, incompetent under sections 834 and &% 
N. Y. Code of Civil Procedure. Dr. Boutecou wasa 
person duly authorized to practice physic. Whutever 
information he had about the condition of the testa 
tor he acquired while attending him as a patient. It 
is true that the testator did not call him, or procure 
his attendance; but he did not thrust himself into his 
presence or intrude there. He was called by theat- 
tending physician, and went in his professional capac: 
ity to see the patient, and that was enough tuo bring 
the case within the statute. Itis quite common for 
physicians to be summoned by the friends of the 
patient, or even by strangers about him; and the stat- 
ute would be robbed of much of its virtue if a physi- 
cian thus called were to be excluded from its provis 
ions, because as contended by the learned counsel for 
the appellant, he was not employed by the the patient, 
nor a contract relation created] between him and the 
patient. To bring the case within the statute it is 
sufficient that the person attended as a physician upon 
the patient, and obtained his information in thatce 
pacity. It is not disputed, and could not well be, that 
the information obtained by the witness was necessary 
to enable himto actin his professional capacity. 
Therefore if the letter of the statute is to prevail, it 
cannot be doubted that the rulings of the trial judge 
were correct. But it is claimed that the statute should 
be held not to apply to testamentary cases. Therei 
just as much reason for applying it to such cases as 0 
any other, and the broad and sweeping languageo! 
the two sections cannot be solimited as to exclude 
such cases from their operation. There is no mor 
reason for allowing the secret ailments of a patient 
be brought to light in a contest over his will tha 
there is for exposing them in any other case where 
they become the legitimate subject of inquiry. Al 
exception so important, if proper, should be ingrafted 
upon the statute‘by the Legislature, and not by the 
courts. It is also claimed that the statute should b 
so construed as only to probibit the disclosures by$ 
physician of any information of a confidential nature 
obtained by him from his patient, or while attending 
him in a professional capacity. Such was the view of 





, 1886, 
y Rap. 


TESTA 
4, 836. 
a tes 
ator’s 
ill, by 
ose of 
he ap- 
u got 
1 this 
own 
| your 
er, in 
when 
ni that 
to ao- 
y, and 
. who 
y, aud 
"ty by 
1d 836 
was a 
\tever 
testa- 
t. It 
ocure 
to his 
he at- 
apac: 
bring 
yn for 
f the 
stat. 
»hysi- 
rovis- 
el for 
tient, 
id the 
it is 
upon 
at ca 
, that 


THE ALBANY LAW JOURNAL. 17 











the statute taken by me in my opinion in Edington v. 
Bwwa Life Ins. Co.,77 N. Y. 564; but my brethren 
were then unwilling to concur with me in that view. 
When the same question again came before the court 
inGrattan v. Metropolitan Life Ins. Co., 80 N. Y. 281, 
lagain attempted to enforce the same view upon my 
prethren, and again failed, and it was then distinctly 
held that the statute could not be confined to infor- 
mation of a confidential nature, and that the court 
was bound to follow and give effect to the plain Jan- 
guage, without interpolating the broad exception con- 
tended for. It is further contended that the rulelaid 
down in People v. Pierson, 79 N. Y. 424, should be ap- 
plied to this case. We there held that the statute did 
not cover a case where its prohibition was invoked 
solely for the protection of a criminal, and not at all 
for the benefit or protection of the patient, who was 
dead, and a waiver of the prohibition had therefore 
become impossible. Weare unable to perceive how 
the reasoning upon which that decision rests can have 
any application to this case. Here there is no allega- 
tion of crime, and there is a mere contest over the 
patient’s property. It is probably true that the stat- 
ute, as we feel obliged to construe it, will work con- 
siderable mischief. In testamentary cases, where the 
contest relates to the competency of the testator, it 
will exclude evidence of physicians, which is gener- 
ally the most important and decisive. In actions 


upon policies of life insurance, where the inquiry re- 
lates to the health and physical condition of the in- 
sured, it will exclude the most reliable and vital evi- 
dence which is‘absolutely needed for the ends of jus- 
tice. But the remedy is with the Legislature, and not 
with the courts. 

Opinion by Earl, J. 


Dec. 7, 1886. einhan v. Dennin. 


—_——_>___—_—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CORPORATIONS — STOCKHOLDERS — LIABILITY — 
TRANSFER OF PROPERTY IN PAYMENT OF STOCK.— 
Where the capital subscribed is settled for by the 
transfer to the corporation of personal property be- 
longing to the subscribers at an honest valuation, 
fairly made, and agreed upon between them, they can- 
not be held individually liable to creditors because the 
value of the property, estimated in the light of subse- 
quent events, does not equal the amount at which it 
was received by the corporation. Dec. 6, 1886. Coit 
v. North Carolina Gold Amalgamating Co. Opinion by 
Field, J. 


EQUITY — JURISDICTION — REMEDY AT LAW.—The 
plaintiffs filed a bill in equity, alleging that they made 
acontract by which the defendant was to deliver 
them a certain number of cattle; that subsequently 
the defendant induced them to accept an assignment 
of a contract in his favor by another person to deliver 
the cattle; that thereupon the plaintiffs paid defend- 
ant $15,000, which he had paid to such third party, 
gave him their obligation to pay him a sum which 
represented his profits of the sales to them, and re- 
turned to him the original contract with him; that 
they were induced to accept such assignment, to pay 
said sum, and to give the obligation, by the false and 
fraudulent representations of the defendant as to 
such third party’s solvency and business standing; 
and praying fora discovery, for the rescission and can- 
cellation of the assignment, and of the plaintiff's obli- 
gation, for a reinstatement and confirmation of the 
original contract, and its enforcement; orif that could 
not be done, that the defendant be compelled to repay 
the $15,000 paid him, and to pay the damages sus- 





tained. Held, that a court of equity had no jurisdic- 
tion. Asuit in equity to enforce a legal right can be 
brought only when the court can give more complete 
and effectual relief, in kind or in degree, on the equity 
side, than on the common-law side; as for instance 
by compelling a specific performance, or the removal 
a cloud on the title to real estate; or preventing 
an injury for which damages are not recoverable 
at law, as in Watson v. Sutherland, 5 Wall. 74; or 
where an agreement procured by fraud is of a contin- 
uing nature, and its rescission will prevent a multi- 
plicity of suits, as in Boyce v. Grundy, 3 Pet. 210, 215, 
and in Jones v. Bolles, 9 Wall. 364, 369. In cases of 
fraud or mistake, as under any otber head of chancery 
jurisdiction, a court of the United States will not sus- 
tain a bill in equity to obtain only a decree for the 
payment of money by way of damages, when the like 
amount can be recovered at law in an action sounding 
in tort or for movey had and received. Parkersburg 
v. Brown, 106 U. 8. 487, 500; Ambler v. Choteau, 107 
id. 586; Litchfield v. Ballou, 114 id. 190. In England 
indeed the Court of Chancery, in cases of fraud, has 
sometimes maintained bills in equity to recover the 
same damages which might be recovered 1n an action 
for money had and received. But the reason for this, 
as clearly brought out by Lords Justices Knight- 
Bruce and Turner, 1n Slim v. Croucher, 1 De Gex, F. 
& J. 518, 527, 528, was that such cases were within the 
ancient and original jurisdiction in chancery before 
any court of law had acquired jurisdiction of them, 
and that the assumption of jurisdiction by the courts 
of law, by gradually extending their powers, did not 
displace the earlier jurisdiction of the Court of Chan- 
cery. Upon any other ground such bills could not be 
maintained. Clifford v. Brooke, 13 Ves. 131; Thomp- 
son v. Barclay, 9 L. J. Ch. 215, 218. And we have not 
been referred to any instance in which an English 
court of equity has maintained uw bill in such a case as 
that now before us. In Newham v. May, 13 Price, 749 
Chief Baron Alexander said: “ It is not in every case 
of fraud that relief is to be administered by a court of 
equity. Inthe case, for instance, of a fraudulent war- 
ranty on the sale of a horse, or any fraud upon the 
sale of a chattel, no one, I apprehend, ever thought of 
filing a bill in equity.” The present bill states a case 
for which an action of deceit could be maintained at 
law, and would afford full, adequate and complete 
remedy. Dec. 13, 1886. Buzard v. Houston. Opinion 
by Gray, J. Bradley, J., dissenting. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CARRIERS—PASSENGER—EXPULSION—TRESPASSER— 
NEGLIGENCE.-—A. purchased a railroad ticket good for 
a continuous trip to a certain point and return within 
thirty days. He testified that he did not know that 
such a ticket was not good on a “limited express,” 
and that he had previously travelled on such tickets 
by such trains. He boarded the “limited express’’ 
with his ticket, and was not informed by any one that 
it was not good on that train; but the regulations of 
the company required the purchase of special tickets 
for passage on that train. The conductor refused to 
receive A.’s ticket, or to receive his fare in cash, but 
stopped the train at night, and expelled him, without 
violence, at a point where there were many railroad 
tracks, and where many trains were continuously 
passing, and A. was knocked down and injured, it was 
supposed, by a train in motion. Held, that no irre- 
buttable legal presumption arose that he was ac- 
quainted with the regulation of the company requir- 
ing the purchase of special tickets; that the company 
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could not treat him as a mere trespasser, but only asa 
passenger who had by mistake taken the wrong train; 
and that if the place where he was landed was uwu..zer- 
ous, the company was liable in damages for the in- 
jury. A contract was made between the parties when 
the plaintiff purchased the ticket. Although he neg- 
lected to inform himself ofall its terms, he was bound 
by them unless waived by the defendant. He cannot 
set up ignorance of them in order to establish rights 
not therein stipulated and implied. If he could, the 
defendant had no right at all to eject him from the 
train. Hence ina proper sense he was bound to as- 
certain and know the regulations of the defendant 
entering into the contract, and he had no greater 
rights thereunder than if he had acquired actual 
knowledge of its terms. As his contract gave him no 
right to ride on the limited express, the company 
could lawfully eject him. But under the facts which 
the jury were warranted in finding, the defendant 
was buund to treat the plaintiff as a passenger who by 
mistake had got on a train not included in the con- 
tract. He was entitled to the rights and privileges of 
& passenger except as to limited express trains. He 
promptly exhibited his ticket, the evidence of his 
contract, to the conductor. As a passenger, he was 
rightfully at the station waiting for a train to take 
him to the place named in the ticket, and entered the 
car designated to him by an official as the coach for 
the passengers to Erie. There was neither gate nor 
closed door nor employee to warn him that his ticket 
was not good on that train. The plaintiff was at the 
station, a passenger. His entering the car was not like 
the case of a man entering the dwelling-bouse of an- 
other unbidden. One is a public conveyance; the 
other is private, and the occupant’s home. A passen- 
ger who enters a car by mistake is not a trespasser 
who may be sued as such when he commits no actual 
injury. He has rights other than those of a trespasser. 
He may so conduct himself as to become a trespasser 
after being informed of his mistake. The defendant 
is a carrier, and its cars are for the accommodation of 
travellers. It owes a duty to every person who in 
good faith purchuses aticket and enters any of its 
conveyances. If the conveyance is not going in the 
direction the passenger wants to go, or is one which 
by the contract the passenger has no right to take, its 
duty is to inform the passenger, and put him off at 
a proper place. Penn. Sup. Ct., Oct. 4, 1886. Lake 
Shore & M. S. R. Co. v. Rosenzweig. Opinion by 
Trunkey, J. 


DAMAGES—ACTION BY WIDOW—EVIDENCE OF PRIOR 
EXISTING MARRIAGE.—In an action by a widow for 
damages for her husband’s death, evidence that de- 
ceased was married to another woman prior to his 
marriage to the plaintiff, and that such woman is still 
living, and has not obtained a divorce, is properly ex- 
cluded. The second marriage being proved, the law 
raises a strong presumption in its favor, which is not 
overcome by mere proof of a prior marriage from 
which the first wife has not obtained a divorce. IIL. 
Sup. Ct.. Nov. 13, 1886. Coal Run Coal Co. v. Jones. 
Opmaion by Sheldon, J. Craig and Magruder, JJ., dis- 
sent. 


MASTER AND SERVANT—RAILROAD LABORER—FAIL- 
URE TO SUPPLY SUITABLE LODGING.—In an action by 
a laborer engaged in the construction of a road, against 
his employer, a railroad company, for damages for 
breach ot contract and negligence, in that defendant 
failed to supply him with good and suitable board and 
lodging, a complaint alleging that plaintiff ‘‘ was com- 
pelled to sleep on the cold, wet, and frozen ground, 
without any thing under him except damp branches 
of pine or spruce trees, and without sufficient blank- 
ets or bedclothes to cover him, and ‘protect him from 











the cold, whereby plaintiff was taken dangerously sick 
from such exposure,” is good upon demurrer, as the 
sickness referred to is not too remote to support an 
action. Col. Sup. Ct., Nov. 12, 1886. Clifford v. Den 
ver, S. P.& P. R. Co. Opinion by Helm, J. 


—_+-—___—_ 


OUR NEW YORK LETTER. 


HE farewell reception tendered Ex-Judges Noah 
Davis and Hooper C. Van Voorst by the Bar As. 
sociation last week was a notable and brilliant gath. 
ering. All the courts of record were represented by 
nearly their full complement of judges. Both of the 
guests ofthe evening have been very popular with 
their bretheren of the bench, and their retirement is 
greatly regretted by our bar. The age disability, could 
it have been set forward six years, would have pre. 
served to us two very useful and upright jurists. Both 
these gentlemen return to the ranks of the profession 
where it is hoped they may be spared many years to 
enjoy the prosperity that is sure to attend them. The 
presence of Judge Donohue at the reception seemed 
to surprise some of the members who had been most 
active in the proceedings taken against him last win- 
ter, but was generally regarded as being in very good 
taste. Judge Donohue has a great many good friends 
in the association who believe in him thoroughly, and 
who will favor his renomination next year. His de- 
cision in the famous Baird case, rendered this week, 
brings that contest toa close, asthe receiver, Mr, 
Baird’s son, has already turned overto his father his 
fortune of $430,000. The question of Mr. Baird’s in- 
sanity was recently tried before a sheriff's jury who 
found against his sanity, and declared that he was in- 
capable of managing his own affairs. Judge Donohue 
refused to confirm the findings of the jury and re- 
stores him to the full management of his affairs. This 
case has been very ably conducted by Ex-Surrogate 
McClellan of Troy, and has attracted a good deal of 
attention here. Mr. Baird was one of the best known 
engineers in the country, and has had charge of the 
construction of some of the most important engineer- 
ing works carried on during the last fifteen years. He 
waseccentricin many ways, and possessed of some 
harmless delusions, but those who have transacted 
business with him considered him entirely competent 
for all such purposes. This decision of Judge Dono- 
hue goes a good way toward maintaining that a man 
may have as many delusions as he appears to enter- 
tain so long as they are harmless in their influence 
upon himself, his estate and the community, without 
any interference by the law. The law that obtains in 
some of the States differs materially from this in that 
it maintains that when a man has an insane delusiom 
however harmless in itself, it is sufficient warning that 
other delusions more harmful may follow, and that 
therefore its restraining and protecting influence 
should be exerted in time. 

The Paine Will case, now under review by our sur- 
rogate, excites much interest on account of its many 
unusual features. Here was a man living like and 
passing for a pauper, going about scantily clad, having 
a garret as his only home, who it was found after his 
death had left $400,000 tied upin an old cotton hand- 
kerchief, which he had intrusted toa friend as a bun- 
dle of papers to keepin his safe for him. Much of 
this was in cash, and had earned no interest for years. 
It is charged that a lawyer here learned his secret, and 
after the miser’s death made an arrangement with the 
heirs to settle up the estate, which he represented as 
small, for half the proceeds. All but one of the in- 
terested parties agreed to this proposition, and he be- 
ing of an investigating turn of mind found the bond 
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and its rich contents. The enterprising lawyer retires 
and the young Hebrew attorney who secured $41,000, 
for services in the Hoyt Will case, still stands on re- 
cordas having made the largest sale of Kahn-ned 
goods reported for many years. 

There seems to be a fair prospect of a compromise in 
the Tilden Will case. Very few good lawers believe 
it could be sustained, and many think that Mr. Tilden 
was too good a lawyer not to know that fact when he 
executed it, and that his purpose was to get the credit 
of making a large public bequest, knowing that the 
provisions of the will in that direction would not be 
sustained, and that his relatives would enjoy his ac- 
cumulations as he desired they should. 

One law firm inthis city of my acquaintance, last 
year made in fees $201,000. Young lawyers should 
cut this outand paste it in their hats. It may have 
“a far away look,” but it is a fact, and should encour- 
age them while they wait. 3s 

One of the brightest young members of our bar has 
recently informed his brethren in the profession, by 
circular, that he will makea speciality of trying and 
arguing their cases, and assures them that there 
after their clients cannot secure his services, except 
by being retained by their attorneys, all of which is 
very manly, enterprising, and commendable. 

The victory of the district attorney’s office in the 
McQuade case, was one of the most brilliant in the 
history of the office. It was a case where the city had 
to win, and the department was equal to the emerg- 
ency. DeLancey Nicoll added new honors to his 
career, and now ‘‘ bears them thick upon him.’’ Some 
members of his party talk of rewarding him for his 
magnificent work by putting him on the bench of the 
Superior Court next year, although I doubt if he 
would accept it. 

Judge Dugro has already assumed the duties of his 
new position, and has created a most favorable im- 
pression by the prompt manner in which he dispatches 
business. 

It is believed from the indications that Jacob Sharp 
and the rest of the alleged bribers will uext receive 
the attention of the district attorney’s office. Re- 
corder Smyth has recently handed down a decision in 
which he denies the application of counsel for Sharp, 
Richmond, and others, to compel the district attorney 
to furnish them witb acopy of the testimony taken 
before the grand jury. He holds that all they are en- 
titled to are the names of the witnesses whose testi- 
mony was taken. 

The bill passed by the Legislature last winter limit- 
ing the period of imprisonment of judgment debtors 
tosix months, will be very likely to be repealed this 
session, as it has already been found that there has 
been an increase iu the number of cases where credit 
is procured upon false and fraudulent representa- 
tions. The rascals committing these frauds rest se- 
cure in the knowledge that so long as the representa- 
tions are not in writing, the law does not regard their 
acts as punishable crimes, and that an execution 
against their worthless persons can only detain them 
six months. One of these enterprising traders re- 
cently bought about $30,000 worth of coffee here by 
inducing merchants to sell him on credit on represen- 
tations of the most false and fraudulent character. 
After procuring possession of it he sold it for what- 
ever he could get, pocketed the proceeds and calmly 
told his angry creditors that he supposed he would 
have to go six months in the Ludlow street 
jail. 

The Bar Association, in accordance with the prece- 
dent long since established, has renomiuated William 
Allen Butler, Esq., for president. Mr. Butler is one 
of the most scholarly lawyers at the bar. His diver- 





sion is literature, and his contributions to it, both in 
prose and poetry, rank deservedly high. 
Demot Enmot. 
New York, Jan. 15, 1887. 
[It is perhaps hardly necessary for us to say that 
we do not by any means agree with all our corre- 
spondent’s estimates and opinions..— Ep. } 


CORRESPONDENCE. 


Girts By WILL To CHARITY. 
Editor of the Albany Law Journal: 

In your issue of January 1, 1887, p. 2, you say, 
‘* where an estate exceeds $100,000, we deny the right 
to give more than half to charity, etc.” 

Will you kindly oblige a subscriber by stating as 
briefly as may be, where such provision of law may be 
found? 

Nyack, Jan. 13, 1887. H. V. B. 


[We were partly in error in our statement made 
from memory. The limitation is in Laws of 1860, 
ch. 360, and forbids the gift of more than one-half 
the net estate to charity, and requires the will to 
be made more than two months before the testator’s 
death.-—Ep. ] 


> 


NEW BOOKS AND NEW EDITIONS. 


WASHBURN ON REAL PROPERTY. 

A Treatise on the American Law of Real Property. By 
Emory Washburne. Fifth edition. By Joseph Willard 
and Simon G. Croswell. Boston: Little, Brown & Co., 
1887. 3 vols. 

After the lapse of ten years a much-needed new edi- 
tion of this favorite treatise is furnished. This is the 
first since the author’s death. The editors are right 
in asserting in the preface that this is ‘the only com- 
prehensive American treatise on ’the subject of Real 
Property,” and that “it has, as an authority in the 
courts and a text-book in the schools, not only formu- 
lated the existing law, and helped in no inconsidera- 
ble degree to develop and harmonize it,”’ ** but its very 
language has, by frequent judicial citation, become in- 
corporated in the authoritative law of many of the 
States.”” The original work was one of rare excel- 
lence, evolving out of the chaos of English real prop- 
erty common law a series of intelligible and conven- 
ient rules, and surveying the field of equitable and 
statutory modification with a comprehensive glance. 
There are few treatises so frequently cited in our 
courts, none perhaps with more implicit reliance and 
recognition of their sovereign authority. It is but a few 
days since the writer, in consulting the last previous 
edition, was wishing for a new oue to bring the work 
down to the present moment. The last decade has 
not been so fruitful in this field as in some others, but 
there has been a considerable amount of decisions 
which deserve to be digested and compared, and this 
has been done by the editors. Surely our real-estate 
law cannot be considered settled when Judge Holmes, 
in the 140th Massachusetts Reports, deems it neces- 
sary to go back to the year books to determine whether 
a covenant runs with the land, and when the Pennsy}- 
vania Supreme Court are called on to decide that a 
lease for a term of years to A., his heirs and assigns, is 
not a deed in fee. The merit of the work of the edi- 
tors can only be determined by a more critical exami- 
nation than we are able to bestow, but so far as we 
can judge it is faithfully and intelligently done. The 
editors acknowledge the use of our own “American 
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Reports,’”’ and do us the honor to say that the selec- 


tion of cases in them has been made ‘‘ with excellent 
judgment and discrimination.’” Among the subjects 
on which new or subsidiary matter is presented are 
homestead exemptions, the relation of landlord and 
tenant, riparian rights, reformation of deeds, blanks 
in deeds, showing deeds to be mortgages, and the like. 
The work however has not been cumbrously extended, 
As it stands, it must continue to be one of the few en- 
tirely indispensable law books, and there are very few 
which so completely relieve a student from search in 
the original authorities. 


——__..—__——_——— 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Jan. 18, 1887: 

Judgment reversed, new trial granted, costs to abide 
the event—Samuel D. Hinman, respondent, v. Wm.H. 
Hare, appellant; Emory A. Chase and another, exec- 
utors, appellants, v. Wm. Belden, respondent; Har- 
riet A. Brady et al., respondents, v. Patrick Cassidy 
et al., appellants; Kate E. Sherry, administra- 
trix, appellant, v. N. Y. C. & H. R. R. Co., 
respondent.——Order affirmed with costs—Joshua M. 
Van Cott, respondent, v. John Prentice et al., execu- 
tors, appellants.——Order of General Term affirmed, 
and judgment absolute ordered against the plaintiffs 
on their stipulation—Jacob H.Conklin et al., trustees, 
appellants, v. Garret Z. Snider, executor, etc., im- 
pleaded, respondent.——Order reversed, and motion 
denied with costs—People, respondents, v. N. Y., L. 
E. & W. R. Co., appellant.——Order of General Term 
reversed, and appeal to the General Term dismissed 
with costs—George R. Alexander, appellant, v. Sam- 
uel G. Alexander, respondent.——Judgment affirmed 
with costs—Frederick S. Heiser, appellant, v. Mayor, 
etc., respondent; John Konvalinka et al., executors, 
appellants, v. Maria Schlegel et al., respondents; 
Amos E. Montfort, administrator, etc., respondent, 
vy. L. I. R. Co., appellant; Nicholas A. Palmer, execu- 
tor, etc., appellant, v. George A. Morrison, respond- 
ent; Edmund 8S. Hamilton et al., executors, respond- 
ents, v. Cassius H. Read et al., appellants (two cases) ; 
Silas D. Gifford, receiver, respondent, v. Father Mat- 
thew Total Abstinence Benefit Society No. lof Tucka- 
hoe et al., appellants; John J. O’Dea, administrator, 
appellant, v. James Norcross et al., respondents; Peo- 
ple, ex rel. John T. Bridgeman, respondent, v. Benj. 
H. Hall, appellant ; Susan Armstrong et al., executors, 
respondents, v. Esther M. Kelvey et al., appellants; 
Christian Brecht, administrator, appellant, v. H. 
Clausen & Son Brewing Co., respondent; Harmanus 
B. Hubbard, appellant, v. H. M. Sadler, et al., re- 
spondent; Mary McGrath, administratrix, appellant, 
v. Brooklyn City R. Co., respondent.——Reargument 
ordered— People, respondent, v. Peter Smith, appel- 
lant; John D. Melntyre et al., appellants, v. The 
McIntyre Coal Co. et al., respondents. —— Judg- 
ment affirmed, with costs to the respondents, to be 
paid by the appellants—In re Final accounting of ex- 
exutors of Charles Morgan, deceased.—Order of 
General Term reversed, and order of Special Term 
affirmed with costs—People, ex rel. John H. Millard, 
rerpondent, v. Alfred C. Chapin, comptroller, appel- 
lant. ——Order and decree affirmed with costs—In re 
Estate of Andrew Hood, deceased, Fred Hood.— 
Judgments of General and Special Terms reversed, 
new trial granted. costs to abide the event—Leland 
Fairbanks, Jr., appellant, v. Winthrop Sargent, exec- 
utor, respondent; James B. Truesdell, executor, re- 
spondent, v. Henry J. Sarles et al:, appellants.——Or- 
der of General Term affirmed, and judgment absolute 





reudered against the plaintiffs on their stipulation 
with costs—Harriet S. Ferdon et al., executors, appel- 
lants, v. Henry Y. Canfield, respondent.——Order to 
be entered reversing judgment and directing new 
trial, with costs to abide event, unless plaintiff stipu- 
lates to deduct therefrom the credit of $122.50, and in- 
terest, and the costs embraced therein, and to pay the 
costs of the appeal to this court, in which case the 
judgment as modified is affirmed, without costs to the 
plaintiff—George R. Alexander, administrator. re- 
spondent, v. Emma A. Sumner, appellant.—Orders 
appealed from reversed, and judgment on verdict or- 
dered for plaintiff with costs— Albrecht A. Lerche, ap- 
pellant, v. William M. Brasher, administrator, re- 
spondent. ——Judgment affirmed without costs to 
either party—In re Accounting of Asa B. Kellogg, ex- 
exutor.— Order of General Term affirmed, and judg- 
ment absolute rendered against the defendants fon 
their stipulation, with costs—Marie S. Brehm, admin- 
istratrix, respondent, v. Mayor, etc., of New York, 
appellant.—Judgment of General Term and decree 
of surrogate reversed, with cost to the executors out 
of the estate—In re Claim of Betsey B. Wilbur, re- 
spondent, v. Estate of Enos Warren, deceased, appel- 
lant.——Order of General Term affirmed with costs— 
In re Estate of Edward Gilbert, deceased.—Judg. 
ment affirmed—People, respondent, v. William B. 
Johnson, appellant. ——Judgment and order reversed, 
new trial granted, costs to abide the event—John 0, 
Roberts et al., appellants, v. H. M. Sadler et al., re- 
spondents.— Judgment affirmed, and judgment ab- 
solute ordered for the defendant on the stipulation 
with costs—Daniel R. Lyddy, appellant, v. Long 
Island City, respondent.—Motion for reargument de 
nied with costs—Grenier v. Hamburger; Caldwell v. 
Wall.— Motion to dismiss granted without costs— 
Jones v. Jones; Lush v. Adams; Bell v. Smith.— 
Motion to withdraw granted without costs—Prender- 
ville v. Bonnerott. 





—_—__.______—— 


NOTES. 

The Iowa State reporter must have been a telegraph 
operatorin his youth. He continually employs this 
sign in his side-notes: ‘‘—— : —— : ad 

AN UNPREJUDICED AUTHORITY.—‘*The Central 
Law Journal, in our judgment, furnishes more good 
matter for less money than does any other legal jour- 
nal whatever.—Central Law Journal. 

In the last number of Abbott’s New Cases we find a 
very exhaustive and valuable note on the Sources of 
American Colonial Law, and one on the Mode of Prov- 
ing Marriage, by Mr. Austin Abbott. 

Gibson Law Notes says “cricket”? is not English. 
We knew he would say that. Says he can’t find it in 
the dictionary. It is in Webster as follows: ‘A low 
stool. (British, Kriget, a little elevation. Whit.]” It 
is not in Bartlett’s “Dictionary of Americanisms,” 
and doubtless it was brought hither from England. 

In a recent case the Kentucky Court of Appeals, in 
deciding the claim of a woman to be licensed asa 
pharmacist, observed: “It is gratifying to see Amer- 
ican women coming to the front in these honorable 
pursuits. The history of civilization in every coun- 
try shows that it has merely kept pace with the ad- 
vancement of its women. The Brahmin’s wife was 
burnt with his dead body. The Mahomedan woman 
is aslave for the man. The busband of the English 
wife formerly Lad aright to chastise her; and bya 
fiction of law, her legal identity was completely ab- 
sorbed in him. Weare leaving mockeries behind us’ 
and it is gratifying that these matters are now a long 
ways in the past.” 
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CURRENT TOPICS. 

HERE was one part of Governor Hill’s address 
before the Bar Association last week to which 

we did not exactly assent. His idea seems to be 
that it is dangerous to judges to associate with 
their fellow mortals because the latter may go 
away and boast of their influence with them. He 
quoted one judge as saying that ‘‘ it is worth a thou- 
sand dollars to some men to be seen in conversation 
with a judge.” And he concluded in this melan- 
choly strain: ‘‘At last the character of the high 
official or the great judge is undermined, not by 
fault or weakness of his own, but by the whispered 
sale for counsel fees of that name beyond all others 
in man’s intercourse with man—the sacred name 
of friend.” To speak moderately, we believe this 
notion to be mistaken; 7. e., men may trade on 
such a pretended influence, but it does not hurt the 
judge, for if he is really upright nobody whose 
good opinion is worth having will believe such a 
slander. Indeed, it is our own opinion that it is 
rather dangerous for a lawyer to be intimate with 
the judges, for a totally different reason, namely, 
because the judges are so afraid of being or seem- 


ing influenced that they unintentionally lean against 


the lawyer. So if we were in practice we should 
eschew intimacy with the judges for the sake of 
our clients. 


Governor Hill is in favor of more holidays for 
workingmen. He illustrated this conviction last 
winter by releasing the workmen on the capitol for 
a whole year. We do not believe in many holidays. 
There are enough now. A holiday generally means 
an opportunity to squander money and get drunk, 
For sober, respectable workmen there are enough 
hohdays now; for others there never will be enough. 


We enjoyed very much the governor’s portrait of 
the corporation lawyer: ‘‘ Easily distinguished 
from his less fortunate brethren by his contented 
look, indicative of large fees and uncomplaining 
clients. He is usually attended by his stenographer, 
type-writer — and a detective — with all the other 
‘modern improvements,’” And we acknowledge 
the occasional likeness of ‘‘ the disagreeable lawyer, 
who although concededly ‘learned in the law,’ 
knows nothing of the courtesies of the profession, 
conceited in his own opinion, uncouth in his man- 
ners, never admitting the possibility of his being 
wrong, and making the court-room resound with 
his noisy declamation. How has he been better 
pictured than by Judge Story in these lines: 

‘With just enough of learning to confuse, 

With just enough of temper to abuse, 


With just enough of genius. when confest, 
To urge the worst of passions for the best, 


VoL. 35 — No. 5. 





With just enough of all that wins in life 

To make us hate a nature formed for strife, 

With just enough of vanity and spite 

To turn to all that’s wrong from all that’s right.’” 





Mr. Matthew Hale made a strong point in his ad- 
dress, against preferences of causes. He was quite 
humorous in his criticism of the rule that an in- 
fant’s cause is preferred while his aged grandfath- 
er’s is not, which seems contrary to the natural pre- 
sumption that the infant can the better afford to 
wait. In regard to double appeals we cannot agree 
with Mr. Hale. He thinks ‘‘the law should be 
changed so that on questions of law appealable to 
the Court of Appeals an appeal may be taken di- 
rectly in the first instance to that court.” This 
would effectually prevent the solution of the prob- 
lem to which a considerable part of his paper was 
addressed, namely, the relief of the over-burdened 
Court of Appeals, But it is not probable that half 
the causes in question ever go beyond the General 
Term. In most cases, we suppose, the decision of 
that court is accepted as final. Mr. Hale’s scheme 
would throw our courts all out of balance — the 
General Terms would not have enough, the Court 
of Appeals would have too much to do, 


Doctor Francis Wharton has edited, and the gov- 
ernment has published in three volumes ‘‘ A Digest 
of the International Law of the United States, taken 
from documents issued by presidents and secretaries 
of State, and from decisions of Federal courts and 
opinions of attorneys-general.” This is a very im- 
portant work, and one of singular interest to almost 
all classes of readers. To statesmen, judges, legis- 
lators, lawyers and historians, editors and teachers 
it will be invaluable. It contains much lively as 
well as grave reading, especially from the letters, 
diaries and memoirs of the presidents and others. 
Every topic is treated, even the dress, expenses 
and social intercourse of our envoys. Doctor 
Wharton has done a useful service in gathering this 
great mass of public information from so many re- 
condite and unfamiliar sources, and arranging it in 
an orderly and convenient topical series. The book 
is worthy of a better typographical dress. The ed- 
itor corrects one typographical error, ‘‘ fire another 
Tory.” It might well have stood as one of the cu- 
riosities of typography, and we would gladly “ fire ” 
the whole party. 


From the crowded condition of the hospitable 
mansion of Doctor Vander Veer in this city, on 
Wednesday evening last, it was apparent that the 
Dutch had again taken Holland. The assemblage 
was to welcome those amiable and distinguished 
Dutchmen, Judge Van Voorst and Mr. Van Sick- 
len, president and secretary of the Holland Society 
of New York. The learned professions and our 
business circles were represented in an adequate 
manner, and even the presence of sundry members 
of the Legislature could not detract from the re- 
spectability of the concourse. Although no ladies 
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were present, yet the beauty as well as the chivalry 
of our city were not unrepresented —(we were 
there) —and all went merry as a marriage bell, with 
nothing to mar the festivity, not even a call for the 
distinguished host to go out to mend a limb broken 
in bobbing contests on the neighboring hill. His 
professional services were not even needed in his 
own home, for the ‘‘ gathering” broke of itself 
about midnight. To ourselves it was a much pleas- 
anter occasion than that dinner of the society in the 
Catskills, a bill of fare of which we received after 
the entertainment had been digested some days. 
The eminent lawyers in whose honor this entertain- 
ment was given made many new friends and met 
many old ones, and if they come again we shall be 
glad to see them, and our bells shall again ring an 
orange peal. 





The hearing on the Civil Code before the Assem- 
bly judiciary committee on Tuesday last was not 
distinguished by any thing novel or particularly in- 
teresting. The opposition, engineered of course by 
a committee from the New York City Bar Associa- 
tion, were led by Mr. Carter, who made a long, pas- 
sionate and adroit address, disfigured by undue 
sarcasm, personal abuse, and the attribution of un- 
worthy motives to the proposer of the bill. Mr. 
Carter is a man of power and skill, but it is a pity 
that he does not leave a more agreeable impression, 
“ He that hath norule over his own spirit, is like a city 
that is broken down and without walls.” Mr. Car- 
ter warned the committee against foisting on our 
people the ‘‘ institutes of imperial Rome,” as if any- 
body proposed to enact the civil law; and he 
glowed over ‘‘ our glorious heritage from England, 
the common law,” as if the mother-country were not 
getting rid of it by statutes as fast as possible. 
Against the opinions of the greatest jurists of Eu- 
rope and the late chief justice of California, he 
cited those of Prof. Amos, Prof. Pomeroy and Mr. 
Pollock, and had the hardihood to argue that these 
outweighed the former. When Mr. Carter asserted 
that the common law is reasonably well settled, 
easily accessible, harmonious and fixed, he fairly 
took our breath away. Every lawyer at the table 
knew that it is no such thing, but that it is obscure, 
contradictory, inconveniently scattered and fluctu- 
ating. Mr, Fox trotted out the spavined old argu- 
ment that the framers of the Constitution were jok- 
ing when they enjoined codification. It needs the 
seasoned skill of Mr. Matthew Hale to put any meat 
into that ‘‘ chestnut.” Needless to say that Mr. Field 
in reply fell on him with good-natured but fatal 
force. Mr. Field’s reply was characterized by the 
best of temper, by candor and fairness, and by an 
easy mastery of the subject, with which he ought to 
be pretty familiar after thirty years’ acquaintance. 
Every lawyer at the table knew that he spoke the 
truth when he said that there was not one of them 
who would dare give his client a written opinion on 
any common-law question, with an assurance that 
the Court of Appeals would thus lay down the law. 
Mr, Wm. Morton Grinnell, who was Minister Mor- 





ton’s secretary at Paris, and who isan acccomplished 
scholar in French and English law, declared his 
opinion that the New York Code is fully equal if 
not superior to the Code Napoleon. 


“The Railroad and Corporation Law Journal” 
is a new law journal issued in the city of New 
York, under the editorial charge of Mr. C. F, 
Beach, the author of the recent excellent work on 
Contributory Negligence. The opening numbers 
indicate a high degree of merit, and the journal 
will prove very helpful to the corporation lawyers 
whom Governor Hill so graphically describes. The 
publishers pay this journal the sincerest flattery of 
imitation, They could not do better, 


—_>___—_ 


NOTES OF CASES. 


HE importance of stamping letters is shown in 
Blake v. Hamburg-Bremen Fire Ins. Co., Texas 
Supreme Court, Dec. 17, 1886, there was an agreement 
between the agent of the insurance company and the 
insured that if he desired additional insurance after 
night-time, he should post a letter to the agent ask- 
ing for such insurance, and that the insurance 
should take effect for the amount named in the let- 
ter from the time it was posted. Held, that such a 
letter deposited in the post-office unstamped is not 
posted so as to effect insurance unless the plaintiff 
notified the agent of the depositing of the letter 
and of its contents before the loss; and such notice, 
given after the fire began, the plaintiff knowing at 
the time that the property was on fire, is not sufli- 
cient. The court said: ‘‘A contract may be con- 
summated by letters deposited in the post-office, 
and when an offer is made contemplating an 
acceptance in this manner, and a letter accepting it 
is properly mailed, the agreement is complete. 
Adams v. Lindsell, 1 B. & Ald. 681; Dunlop v. Hig- 
gins, 1 H. L. Cas. 381; Taylee v. Ins. Co., 9 How. 
390. We know of no decision exactly in point upon 
the question of posting an unstamped letter. It is 
held however in Maclay v. Harvey, 90 Ill. 525, that 
an offer, to be accepted by return mail, is not as- 
sented to by delivering a letter to a messenger to 
be mailed, who fails to do this in the proper time. 
The cases are numerous, both in the English and 
American courts, which hold, if the offer contem- 
plates an acceptance through the post-office, the 
contract is complete as soon as the letter is mailed 
accepting it. But in all these cases the letters were 
duly posted. That this is what is intended by such 
an offer we think quite obvious, at least in the 
United States. Our postal laws require a prepay- 
ment of postage before a letter can either be trans- 
mitted or delivered. Rev. St. U. S., arts. 3896, 3900, 
3904. Without this, a communication addressed to 
another post-office will not be forwarded, and 4 
dropped letter will not be delivered. * * * As 
a prudent business man Cochran must have had 
two objects in view in agreeing to this method of 
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effecting the insurance. One was to secure a de- 
livery to himself of written evidence of appellant’s 
application for insurance; the other, to get prompt 
notice of the transaction, so that he might protect 
himself from liability by reporting the insurance to 
Cotton &* Brother, and thereby keeping it in force. 
The testimony shows that there was a delay of 
twenty-four hours at least before the letter was de- 
livered, and that this was caused by the fact that 
no stamp had been placed upon it. Now, let us 
suppose that the fire had occurred before the deliv- 
ery of the latter, and after a lapse of twenty-four 
hours from the time Cochran made the memoran- 
dum in his office, and that in the meantime he had 
received no notice that the letter had been mailed, 
or of its contents. In such a case could appellee 
be held responsible, when by the terms of the con- 
tract made by its agents, the insurance was to ex- 
pire if not reported in twenty-four hours? On the 
other hand, could Cochran be held liable for not 
reporting the insurance, when by reason of appel- 
lant’s neglect, he had failed to get notice of their 
application? We do not ask these questions for the 
purpose of answering them. That is unnecessary 
for the decision of this case. We propound them 
merely to show that it was a matter of the greatest 
importance to Cochran that the letters of appel- 
lants, notifying him of their desire or application, 
should have been promptly mailed, and their de- 
livery without delay and without additional ex- 
pense to him thereby insured. It follows from 
what we have said, that. in our opinion, if the let- 
ter of appellants was not stamped when it was de- 
posited in the post-office, the terms of the agree- 
ment in regard to notice by a mailed letter were not 
complied with.” As tocontract by letter, see note, 
32 Am. Rep. 40. 


In Stephens v. Davis, Tennessee Supreme Court, 
Dec. 9, 1886, where a condition affecting a promissory 
note was contemporaneously written on a stub to 
which the note was attached, in a book of blank 
notes, and the payee afterward tore the note off, 
and negotiated it in that form, before maturity, to a 
purchaser for value, without notice of the condition, 
held, that the latter could not recover on the note 
irrespective of the condition. The court said: “ By 
agreement of the parties before the signing of the note 
it was a substantive part of the note, and restricted 
its negotiability the same as if the condition had 
been indorsed upon the face of the note. The sev- 
erance of the condition without the consent or 
knowledge of the maker was a material alteration of 
the original contract to his prejudice, and therefore 
the act was forgery. The instrument sued upon is 
but a part of the contract between the parties, and 
could not be acquired and held as a negotiable note 
by anyone. That the stub could be easily separated 
from the note can make no difference, as no rule of 
law required the maker to anticipate that the payee 
would commit a felony by the alteration. He could 
not be required to protect himself, in advance, 
against such an act on the part of the person with 


whom he contracted. Similar, and we may say 
identical, questions have arisen in other States, and 
been decided in accordance with the views we here 
express. Benedict v. Cowden, 49 N. Y. 396; 8. C., 10 
Am. Rep. 382, was an action by an indorsee against the 
maker. Defendant agreed to become the agent for 
a rake and a tedder, and to sign a note for $200 
with a provision in it that it should be paid out of 
the proceeds of the machines when sold. A note was 
presented in accordance with this agreement, with 
the condition as\to payment at the bottom. There 
not being room for signature below the condition, 
the maker was advised to sign the note above the 
condition, which he did, and delivered the note. 
Subsequently the condition was clipped from the 
note, without the knowledge or consent of the maker, 
and the note was sold to the plaintiff for value, and 
without notice of the alteration. After a review of 
many authorities. the court held: ‘It follows, then, 
the memorandum at the foot of the note in suit wag 
an essential part of the note, and the severance of it 
from the note, without consent of the defendant, 
was the alteration of the note in a material point, 
and destroyed the note, even in the hands of an in- 
nocent indorsee. In another case, under the signa- 
ture of a note, these words were indorsed: ‘If the 
machine should not be delivered, this note not to 
be paid.’ The machine was not delivered, but the 
condition was detached, and the note transferred 
to an innocent holder. The court said: ‘The only 
question raised in this case is whether the destruc- 
tion of the memorandum written under a promissory 
note, and qualifying it, vitiates the note in the hands 
of a bona fide holder having no knowledge of the 
alteration. We think it quite clear, upon the au- 
thorities, that the note and memorandum consti- 
tuted but one contract, and were in law a single 
instrument. * * * If it formed a part of the 
original contract, it was a material alteration to de- 
tach the memorandum, and leave the note as it had 
been absolute; and it is a principle well settled that 
such an alteration avoids the entire obligation. 
Wait v. Pomeroy, 20 Mich. 425; 8. C., 4 Am. Rep. 
395. It is further said, in the same case: ‘ There 
seems, at first, a plausibility in the argument that a 
party, by signing a note with a separate memoran- 
dum beneath, puts it in the power of the holder to 
gain easier credit for the note than it would likely 
gain if altered,in the body. But as was well suggested 
in the argument, no one is bound to guard against 
every possibility of felony; and practically it is a 
matter of every day occurrence to feloniously alter 
negotiable paper as successfully by changes on the 
face as in any other way. * * * If a party 
makes a contract in such manner as is authorized 
by law, he has a right to object to being bound by 
any other. A bona fide holder, before maturity, is 
allowed to receive the genuine contract discharged 
from any equities attaching to the contract itself as 
between the original parties, but he cannot get a 
contract where none was made.” Id, 397. * * 

In the State of Iowa, Stratton was indicted and con- 





victed for forgery. The offense charged and proven 
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was the fraudulent detachment of a material written 
condition from a promissory note, the condition 
having been written upon the same paper and con- 
temporaneously with the note, The conviction was 
sustained in the Supreme Court of that State, in an 
opinion delivered by Judge Dillon. State v. Strat- 
ton, 27 Iowa, 420; S. C., 1 Am. Rep. 282.” See Pal- 
mer v. Sargent, 5 Neb. 223; 8. C., 25 Am. Rep. 479; 
Cowee v. Cornell, 75 N. ¥.91; S.C., 81,Am. Rep. 428; 
note, 10 Am. Rep. 389. 
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THE NEEDS OF LEGISLATION. 
ADDRESS OF Davip DupLEyY FIELD BEFORE THE 
STATE BAR ASSOCIATION AT ALBANY, 
JANUARY 18, 1887. 


EW York is sometimes called the Empire State, 
which I suppose means thatit is the foremost 
State of the Union in population, wealth and influence, 
Every loyal citizen must wish to verify and maintain 
this distinction, which redounds to the credit of the 
State and the well-being of its people. We havea 
right to cherish the pride of leadership, if we but have 
the wisdom to use it well, not only for our own ad- 
vantage, but for the welfare of those who may be af- 
fected by our example. 

We boast that we are the heirsof all the ages, and 
so weare. We have inherited the literature and phil- 
osophy of the Greeks, the laws of the Komans, the re- 
ligion of the Hebrews and the Christians, the enthu- 
siasm of the Crusaders, the thrift and tolerance of 
Holland and the sturdiness of England. The battles 
for freedom, wherever fought, were our battles; Mara- 
thon and Chalons as truly as Saratoga and Gettys- 
burg. All heroic acts, the self-sacrifice of martyrs, the 
daring of explorers, resistance to the insolence of 
tyrants, are our possessions. We have not always 
however, it must be admitted, taken that care of our 
heritage which wise and prudent heirship should im- 
pose. We have not, in all things, profited by the ex- 
ample of our predecessors, either to follow or to turn 
aside. This, after all, is natural. What child has 
ever learned as much as it might have learned from 
the success or failure of its parents, or which one of us 
has taken seriously to heart the lessons which history 
has stored for us in its ample treasury? Read as we 
may whatever the past has written for warning or en- 
couragement, we confront the present with more re- 
liance upon ourown own skill and foresight than 
upon the accumulated experience of all our predeces- 
sors. 

That we boast of our heritage does not imply that 
we are bound to cultivate it after the manner of our 
ancestors. We do not so deal with other ancestral es- 
tates. For them new implements have been invented, 
new machinery introduced, new products of the soil 
discovered. Soshould it be with that greater heri- 
tage which this generation has received from many 
lands and peoples. The conditions of modern life are 
so changed from the old, and especially is American 
life so unlike the life of our fathers in their ancient 
homes, that we are ina manner constrained to think 
and act for ourselves, although we have done it with 
such seeming reluctance that every departure from 
the old ways, every disuse of the old methods,is viewed 
with disfavor, as if we were afraid to strike out for 
ourselves into the free and open air. One would have 
supposed that in the two centuries anda half since 
the first emigration hither we should have developed 
more that was indigenous and original. We discourse 





bravely enough, and resent,as we should, the reproach 
of being stilla community of imitators. With each 
incoming year we chant the refrain, ‘‘ Ring out the 
old, ring in the new,’’ or that other more sentimen- 
tal, ‘‘ Ring out the false, ring in the true;’’ while we 
should have chanted in mingled melody, *‘ Ring out of 
the old whatever is false, ring in of the new whatever 
is true.”’ The wisest method of treating the magni- 
ficent inheritance derived from successive generations 
is to use it according to our condition and our intelli- 
gence, employing all the means that God has placed at 
our service to make the world better than we found it, 
and to leave the heritage to our children, not only un- 
impaired, but with large increase. Each generation 
has its ownevils tocontend with, as it has its own 
problems to solve, and these evils and problems change 
with the changing circumstances of the times. A s0- 
ciety of immovable social and political conditions ex- 
ists nowhere among the Western nations. Times 
change and we change with them, isa maxim as old 
as Rome. Our fathers had their difficulties to over- 
come, their fathers still others, and so on in differing 
forms and gradations from age to age. Our lot is to 
grapple with the social and political problems arising 
out of the vast increase of material wealth and the 
discontent with its unequal distribution which dis- 
tinguish our half of the nineteenth century. AndI 
am persuaded that these problems are to be solved 
only by a republic. As conditions vary, so govern- 
ments are varied. In one epoch the Stateis ruled by 
a monarch, in a later one by an aristocracy, still later 
by the peuple. But neither the name nor the form de- 
termines the condition of the individual subjects. 
Any irresponsible ruler may be a tyrant whether the 
one, the few or the many, and all tyranny is abomina- 
ble. Every human being has rights which no other 
man or any number of men can take away or right- 
fully infringe. We have studied history to no purpose 
if we have not learned that wherever power is lodged 
there is need of restraint, or else the possessor of the 
power becomes a tyrant, great or small, according to 
the measure of power. Never is it safe to intrust any 
man or set of men with the absolute government of 
other men. Hence the necessity of balances, checks 
and safeguards, which must be adapted to the exi- 
gencies of the occasion. We have reached a period in 
the history of the race when privileges and privileged 
classes are leaving the world, and the protection of the 
individual, that protection which every person needs, 
must be obtained from the collective force and the 
collective will of the whole body. The great right to 
be let alone, that right of rights, which properly lim- 
ited and defined is essential to the greatest happiness 
of the greatest number, must hereafter depend not 
upon the antagonism of classes, but upon bulwarks 
stronger than armies or ranks of privileged men. The 
great end of government is to secure to the individual 
his natural rights, and the problem of modern society 
is how to do this with most effect. In the ancient 
States, whether they were monarchical or republican 
the State was every thing, the individual nothing. 
Christianity has reversed the theory and made the in- 
dividual every thing, the State nothing but the pro 
tector of the individual. 

Legislation is one only of the functions of govern- 
ment, though it be the one first in dignity and power, 
and the one on which the rest depend. To enforce 
obedience is the correlative function, subdivided into 
two departments, one to judge and the other to ex- 
ecute. That the offices created for the exercise of 
these two should be more sought than those created 
for the first is explained partly by the fact that the 
number is less and the tenure greater, and partly by 
the history of government. 

The original theory of the English Constitution, the 
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germ of out own, was that the monarch was lawgiver, 
judge and executive, all in one. By degrees the prac- 
tice encroached upon the theory, and the exercise of 
thefunctious came to be divided into three depart- 
ments, legislative, executive and judicial. The forms 
however are still kept upin the old country; acts of 
Parliament begin with the formula, that they are en- 
acted by the Queen’s majesty, by and with the advice 
and consent of the lords spiritual and temporal and 
commons in Parliament assembled. The judges are 
representatives of the Queen, and are supposed te be 
sitting in her seat, and every executive act is medi- 
ately or immediately the act of the Queen. Such 
indeed is the theory of all monarchical governments. 
In a republican State the theory is the very opposite, 
though the tendency to imitate retains many of the 
old forms. We hold that the people are sovereign, 
that all government proceeds from them, that they 
administer it in their own names and by their sole au- 
thority, by whatever agency exerted, separating its 
functions into differeut departments defined by writ- 
ten Constitutions. 

These observations are an introduction to the topic 
of this address, which is the action of that department 
of the government to which the Constitution has com- 
mitted the making of the laws. 

It is not my purpose to discuss the moral duties of 
legislators. I could say nothing that has not been said 
already, and better than I could say it. Every person 
of sense knows that it is against the laws of God and 
man to betray a public trust, and that he who perverts 
public functions to private ends is false to his Maker, 
false to his own conscience, and false to the commu- 
nity which he affects to serve. My purpose is to con- 
tribute so faras I may beable to that public senti- 
ment which in thelong run makes and unmakes pub- 
lic men, which is ever watchful and exacting, watch- 
ful of those who take office and exacting obedience 
not only to the letter but to the spirit of the funda- 
mental law. 

First of all, let us fix in our minds and define the 
province of legislation—that is to say, of the legisla- 
tive body. Behind this is another question, what are 
the just limitations of government itself? There are 
two currents or drifts observable in modern society, 
one toward lessening the power of government so long 
as it rests in the hands of achief or a class, the other 
toward increasing it when it has reverted to the hands 
of the people. The intermediate theory, that is to say 
the theory of the American government, is first to 
lessen the power of the State over the individual, and 
then to set stringent limitations upon delegated power. 
A dictator was possible in the turbulent days of Rome; 
it is impossible in modern society, and if attempted 
would break the whole fabric in pieces. The greater 
part of our actions are beyond the scope of rightful 
government. We believe in the sacredness of life, in 
the sacredness of liberty—liberty to act as God has 
given to each his proper gifts. And so we narrow the 
scope of human government; and when in construct- 
ing a Constitution we make and define the different 
departments of delegated power, we narrow, or should 
narrow, the scope of that power. 

The idea of self-government is inherent in our na- 
ture. Nosooner has a child reached full age and 
grown to the dimensions of a man, than his aspira- 
tion is to strike out for himself. Hefeels that he is 
his own master and that no one has a right to say to 
him, [am your lord. The instinct implanted by na- 
ture in his soul is that he is a free man, and has the 
right to govern himself, because he knows more about 
himself than any other man knows about him, cares 
more for himself than any other man‘cares for him, 
and is more likely to obtain the happiness of which his 
nature is capable, if he pursues it}in his own way,than 





if another man pursues it for him. What is true of 
the individual and good for him, is true and good also in 
respect of local communities having interests separate 
from the common interests of all. Local government, 
home rule, is self-government expanded beyond the 
individual, embracing all in the like circumstan- 
ces. 

There are thus two questions quite distinct; one, 
what are the just limits of government itself, and the 
other, what should be the limitations of a delegated 
Legislature ? 

The American idea of government in a Common- 
wealth is a government by all for whatever concerns 
all, local government for localities, a word I use to de- 
signate districts which have separate interests, and 
self.government forthe individual. The theory is as 
simpleas the reason is ample. Inasmuch as all can- 
not meet to decide for all, delegates must be chosen to 
act for them. These delegates form a Legislature. So 
that the inquiry as to the proper functions of a Legis- 
lature resolves itself into the inquiry, first, what is the 
proper authority of the whole political body, if all its 
members were convened; and next, what is the ex- 
tent to which it is best for all to delegate their power 
to a few, chosen at short intervals, and acting under 
strict limitations? 

First, what are the just limitations of government? 
This is a preliminary question to be answered before 
discussing the just limits of delegated power. As I 
have said already, it is not every action of the individ- 
ual that should be held subject to the control of other 
men. Indeed most of the concerns of our daily lives 
are solely our own concerns, with which others have 
no right to intermeddle. Nature dictates liberty of 
actien. Take one instance among many: There are 
in the city of New York a million anda half of souls, 
and inthe surrounding districts, within a radius of 
ten miles, a million more; two million anda half of 
men, women and children to be fed, clothed and 
housed. If the State were to undertake the task, it 
would be badly done, or not done atall. The details 
of administration for such a work would be infinite. 
One of the hardest problems of war is how to provis- 
ion an army of a hundred thousand men. So now, 
whatever may have been the theory of government in 
other times, it is certainly not our theory that legisla- 
tion may he extended to every concern of men. If I 
would go from Albany to Buffalo I do not ask some 
official to give me leave, written ina passport. That 
person would be thought insane who would seriously 
propose to declare by law in what manner and by what 
road one of us should travel from New York to Nia- 
gara. We all agree that the complex organism which 
we call the State has no rightful authority to pre- 
scribe to the citizen where he shall live or in what 
calling engage. Most of the actions of our daily lives 
are in fact beyond the scope which the habits and the 
opinions of our age allow to the laws of the land. And 
the tendency of events is to narrow the scope of gov- 
ernment more and more, and then to narrow the 
limits of 1 delegated Legislature, so that as often asa 
Constitution is revised, so often the limitations upon 
legislative authority are drawn closerand closer. We 
began with the immense subject of religion, and ex- 
cluded that absolutely from interference by the State. 
From that beginning we have advanced to other limi- 
tations. For instance, the national and the State gov- 
ernments are one and all forbidden to abridge the free- 
dom of speech or of the press, to grant patents of no- 
bility or pass bills of attainder. 

According to our ideal of republican legislation, 
it should be first of all intelligible. next equal, then ef- 
fective to protect every person in the enjoyment of his 
natural rights, and that done, should leave him alone, 
except only so far as his co-operation may be neces. 
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sary in public undertakings needed for the whole 
body,but impossible to individual enterprise. In short, 
we would have the government powerful for protec- 
tion, powerless for oppression. Let us compare the 
actual with the ideal. Are our laws intelligible—in- 
telligible, I mean, to the great body of the people? 
We know of a truth that they are not. This truth is 
as well known as if it were self-evident. The laws of 
this great Commonwealth are not intelligible to the 
great body of the people; they are not intelligible to 
the great body of our lawyers and judges, who grope 
their way through them, with uncertain tread, at the 
risk and expense of suitors. Do not say that this isan 
exaggerated picture. An English judge of the last 
century declared that “no cause ought ever to be 
given up as desperate.’’ Ifthis was true then, much 
more is it true now, when the mountain of precedents 
has risen into the clouds. 

The legislation of a republican State is imperfect if 
itdoes not cover the whole ground of general law. 
You exact of the citizen obedience; then in the name 
of reason tell him what to obey. One of the anomal- 
ies of our system, anomaly caused by the effort to en- 
graft with the least possible change the monarchical 
customs of the old world upon the republican practices 
of the new, would make of a government of the people 
a government of judges and lawyers, deriving their in- 
spiration and taking their rules of decision not so 
much from the legislation of their own capitals as 
from the customs of medizval ages, the enactments of 
long-forgotten Parliaments, and the rules, conflicting 
often and uncertain, which the jucgesof England 
made at the beginning, and which the judges of Eng- 
land and America continue to make from time to 
time to thisday. This is not consistent with the true 
attitude of an American State. Such a State should 
write its law as it builds its cupitol in the sight of all 
men, that he who is to obey may know where to find 
the commandments. ‘* Omne ignotum pro magnifico” 
is an old maxim which can alone explain the awe with 
which some of our profession regard the common law. 
One of the sophisms paraded for the defense of judge- 
made law is its supposed flexibility. What would you 
say of a flexible contract? There is a rumor that flex- 
ible contracts were made for the building of this capi- 
tol. How do you like them? What prudent person 
about to make him a habitation would say to his 
builder: ‘“ Let us have, not a precise contract which 
will bind us to terms that we both understand and on 
which we cannot disagree, but let us have a flexible 
one, which you can explain one way and I another, 
and so we shall get on harmoniously.’””’ What would 
not be good for two persons dealing with each other 
on equal terms would certainly not be good for the 
State and thecitizen, one commanding obedience, 
the other bound to understand and obey at his 
peril. 

Then let us consider the equality of our legislation. 
Equality is equity according to another maxim of the 
law, however dishonored by non-observance. There 
can be no equality uuless all are treated alike, and all 
are not so treated, so long as one law is made for this 
citizen and another for that, one for the Eighth Dis- 
trict and another for the First. A conspicuous illus- 
tration of the evil‘of State interference with local con- 
cerns was given the other day when the chief of the 
street cleaning department of our principal city in- 
formed its board of éstimate and apportionment that 
it was impossible to keep the streets well paved so 
long as four or five different corporations were clothed 
with power to tear up the pavements. 

How far our legislation protects the citizen in the 
enjoyment of his natural rights is a questionof too 
large import to be answered in a single address. Fail- 





ure in one respect only will I mention, and that is the 
failure to protect reputation. Of all his rights, that 
which man in society most values is the right to his 
good name, and whatever be the country and its other 
advantages, if it does not protect that right it will 
finally cease to protect any. However nnpalatable 
may be the truth, it isthe truth nevertheless, that 
adequate protection we do not give. We recognize the 
right in theory, but we do not enforce it in practice. 
We proclaim as fundamental truths that every man 
has an inherent right to life, to liberty, aud to the pur. 
suit of happiness, the last including, of course, the 
right to his lawful posessions, and of all possessions 
that of a good name is the dearest. 

We come now to the great right to be let alone, the 
right of individual freedom, which we have already in 
part considered. Reduced to the last analysis, this is 
the foundation of all our rights. A person comes into 
the world with inherent and inalienable rights. Every 
other person has the same rights, and the rights of all 
are to be enjoyed concurrently. There are, as I have 
already hinted, two opposite theories of human rights, 
as there are two opposite theories of government; one 
that the individual holds his rights subject to the will 
of all, and the other that he holds them superior to the 
will of any; one that the State may control all his ac 
tions; the other that it may control none of them, ex- 
cept so far as to protect the equal rights of every other 
person, and to employ the collective force of all for 
the welfare of all when individual effort is inade- 
quate. 

Let us now consider our own State government, and 
especially our State Legislature. 

The Constitution of 1846, though it contains many 
wise provisions and some important safeguards, yet 
has failed of accomplishing all that was intended and 
expected, because it trusted too much in recommen- 
dations and dealt too little in commands. Take for 
example that clause which declares that ‘‘dues from 
corporations shall be secured by such individual lia- 
bility of the corporators and other means as may be 
prescribed by law;"’ an idle provision which really 
means nothing and accomplishes nothing. Take 
that other clause which declares that ‘ corporations 
may be formed under general laws; but shall not be 
created by special act, except for municipal purposes 
and in cases where, in the judgment of the Legisla- 
ture, the object of the corporation cannot be attained 
under’ general laws.’’ Observe how this precept, plain 
as language can make it, has been observed. For ex- 
ample, atthe last session an act was passed to in- 
corporate the American Mortgage Company. Why 
could not the object of this act be attained under gen- 
eral laws? Why not indeed have a general law for in- 
corporating persons to engage in any lawful business, 
as has been done in England? It bas sometimes hap- 
pened that the principal outcome of a session of our 
Legislature has been the enactment of special acts or 
amendments of acts.of incorporation. The vetoes of 
governors were interposed in vain, and the evil be- 
came at last so great that in 1872 an amendment of 
the Constitution was adopted, which though inartifi- 
cially drawn, did yet put a partial check upon special 
legislation. 

The evil has been felt in other States and efforts 
made to stop it. In South Carolina a statute was 
passed at the last session, entitled ‘‘An act to prescribe 
and regulate the introduction in the General Assem- 
bly of measures relating to private interests, and the 
conduct of the same in the progress thereof.” By this 
statute it was provided that no bill to create a corpo- 
ration or change one, or to grant any privilege or 
other private benefit, should be introduced ex- 
cept by petition, accompanied by a draft bill; that the 
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petition should state why the same object could not be 
obtained under general statutes; that in the case ofa 
railway or canal the route should be approximately set 
forth with the particulars; that if other persons than 
the petitioners were interested they should have sixty 
days’ notice, besides publication in a newspaper, and 
that no claim for the payment of money out of the 
treasury should be received except by petition set- 
ting forth the particulars, with a report from the con- 
troller-general of the State that he had examined and 
approved it. 

After these general observations, let us pass to some 
details. The catalogue of our needs is a long one, not 
only because there is so much to be done, but because 
there is so much to be undone. There is time now to 
mention only a few of the more pressing, and for il- 
lustration I will take up the statute book of 1886. This 
I do the more readily because one branch of the Legis- 
lature of that year is still in power, and because 
furthermore the legislation it gave us was an improve- 
ment upon many of its predecessors. The session be- 
gan on the 5th of January and lasted until the 20th of 
May, a period of 136 days. The cost of the session was 
a little over half a million of dollars. Six hundred and 
eighty-one statutes were enacted; so that each statute, 
one with another, cost $734. The first thing that 
strikes the reader is that 274 of these 681 statutes are 
entitled as acts to amend former statutes, and that 54 
took effect without the assent of the governor. The 
same general subject is dealt with in different stat- 
utes. There are 26 for canal appropriations, 43 for ap- 
propriations to other objects, 69 out of 681 being for 
appropriations of public money, and costing altogether 
if we take one statute with another, $50,000—that is to 
say, it cost the State $50,000 for the Legislature to say 
how the taxes laid upon the people should be ex- 
pended. To an outsider it does not clearly appear 
why these appropriations could not have been all in- 
cluded in one act. Apart from these statutes there 
are few of general importance, and some of them could 
have been grouped into one, to the relief of the lJegis- 
lator and the convenience of the citizen. Thus there 
are twenty acts to amend the Code of Civil Proce- 
dure, twelve for the New York City Consolidation 
act, six for the Code of Criminal Procedure, six for 
the Penal Code; five different acts relate to taxation, 
fourto the power of boards of supervisors; 259 are 
classified in the general index as relating to corpora- 
tions, 143 as relating to the city of New York, and 
sixty to the city of Brooklyn. Of the last two classes, 
some are placed also in other classes. There are 
ninety-three classed as relating to villages, 101 to cities 
other than New York and Brooklyn. Some of those 
relating to cities and villages are enacted as complete 
charters, for example, that of fhe city of Jamestown, 
extending through more than forty pages of the stat- 
ute book; that amending the charter of the village of 
Oneida, covering eighteen pages ; that for consolidating 
the laws relating to the village of Canton, sixteen 
pages, the three together being more than half as long 
as the proposed Civil Code. 

Chapters 329 and 633 relate to the public health and 
might advantageously have been brought together 
into one act; chapter 445, for legalizing the acts of no- 
taries public, might weil have been made general, to 
include acts of other officials in like circumstances; 
chapter 261, to protect the lives of the people of Brook- 
lyn in the running of elevators, might have been ex- 
tended to the whole State, unless the lives of Brook- 
lyn people are more precious or less cared for than the 
lives of other citizens. The general acts relating to 
corporations might becounted on one’s fingers—one 
of them, chapter 98, relating to religious corporations ; 
two, chapters 333 and 564, relating to corporations in 





general; two, 55land 601, relating to railway corpora- 
tions, and one, 546, to enable certain corporations to 
appoint policemen. 

There are not a few curiosities in the volume. 
Kighty-four mistakes are noted by the apologetic 
words “so inthe original;’’ chapter 97, an act en- 
titled ‘‘an act trelease to John Hoefler” purports to 
release to John Hoefter. Chapter 588, to provide for 
public or legislative printing, enacts that the secre- 
tary of State, attorney-general and controller shall 
furnish forms forbids, in which they are to be ad 
dressed as the ‘‘ Honorable.”” Chapter 676 is entitled 
an act toamend acertain other act entitled ‘an act 
to consolide with an act,” etc. One statute, chapter 
260, is entitled ‘‘an act to legalize, ratify and confirm 
the vote taken at a special village meeting held in the 
village of Geneseo, Livingston county, April 1, 1886, 
for the purpose of raising the sum of $1,000 to pur- 
chase a clock for the use of said village and provide a 
place for the same, and to authorize the trustees of 
said village to borrow money and issue bonds there- 
for.”’” Thisact cost the State, taking the average cost 
of a statute, $734. One act, chapter 443, does not give, 
either in its title or its contents read by themselves, 
the least idea what it is for, except that it relates to a 
police department somewhere in the State. Here is 
the title: ‘tAn act to amend title 12 of chapter 77 of 
the laws of 1870, entitled ‘The Police Department,’ as 
amended by chapter 495 of the laws of 1873, and chap- 
ter 298 of the laws of 1885.”’ 

Some of the acts are worthy of special mention; for 
instance, chapter 488, to provide for uniform policies 
of fire insurance; chapter 60, for calling a convention 
to revise the Constitution; chapter 65, to secure com- 
pensation for the grant of.a railway franchise in the 
streets of cities and villages; chapter 151 and 409, in 
relation to the hours of labor; chapter 410, to establish 
a board of arbitration between employer and em- 
ployed; chapters 268, 271 and 310, relating to the dis- 
solution of a railway corporation, and the winding up 
of dissolved corporations; chapter 316, to restrain the 
debt-increasing tendency. ofj counties, towns, cities 
and villages; chapter 352, for a ‘‘commission to in- 
quire into the most humane and practical method 
known to modern science in carrying into effect the 
sentence of death;”’ chapter 560, to confirm the bound- 
ary between New York and Pennsylvania; chapter 
572, relating to acts of municipal bodies, and chap- 
ter 366, providing for the draining of wet lands. 

Now ifthe different chapters which relate to the 
same subject had been brought together into one stat- 
ute, and the special acts had been superseded by gen- 
eral statutes, and the local acts had been relegated to 
local authorities, the number of statutes in the stat- 
ute book of 1886 would have been reduced by more 
than two-thirds, and the length of the session propor- 
tionately lessened. All important work could have 
been as well done, debates could have been 
shorter, the labors of committees could have 
been diminished. Such, I am persuaded, is the true 
way of diminishing the burden of legislation, for bur- 
den it unquestionably is upon both the constituent 
and the representative. I would diminish it, not by 
making the sessions less frequent, but by diminishing 
the work to be done and thus making them shorter. 
Annual elections are among our fundamental ideas of 
free government. Until lately they were the univer- 
sal practice. Every colonial government had them. 
History teaches us that the best security for free in- 
stitutions is frequent recurrence to the people. They 
are the repositories of all power; their will is the guide 
of all public men; it is clear therefore that they should 
be frequently consulted, and once a year is not too 
often. A poor compliment it is to our skill in the 
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construction of a government of the people that we 
should lessen the occasions of consulting them. Di- 
minish the work that the Legislature has to do; that 
is the true remedy for excessive legislation, instead of 
diminishing the opportunities for doing it. That were 
a strange inconsistency, which should pretend in one 
breath that the people are the most fit to rule, and in 
the next, that the opportunities for them to act should 
be lessened. Consult the people at least once a year, 
but consult them only on such matters as concern 
them; consult the wishes of the whole people upon 
that which concernsthe whole; but leave the local 
concerns of the different portions of the State having 
separate interests to those whose concerns they es- 
pecially are. 

This however is a digression from our main sub- 
ject, and I return to that, mentioning at the outset 
certain matters of form, in respect of which, as they 
appear to me, beneficial changes might be made: 

First. Mistakes in the engrossing of bills might be 
in great part avoided by printing, engrossing by ma- 
chinery, as a lieutenant-governor presiding in the 
Senate once ruled. A mistake in print is for obvious 
reasons sooner detected than a mistake in manuscript, 
aud one correct copy insures the correctness of the 
rest. Such I believe is now the practice in the Brit- 
ish Parliament.* 

Next. Those rules of procedure, which have been 
carefully framed in order to prevent undue haste in 
the passing of bills,.are commonly set aside,suspended, 
the process is called, neur the close of a session, the 
very time when they are most needed. That master 
ofaship would be thought insane, who coming from 
fair weather and smooth seas upon a lee shore and 
seeing a beavy gale rising, should let his sails run 
loose, call off his lookout, and throw away his cables 
and anchors. What would befall him is easy to 
tell. 

Third. There should be a standing committee on 
language to which all bills should be referred for ex- 
amination and correction in respect of expression, fol- 
lowing the example of the Federal convention, when 
the Constitution of the United States was framed. Or 
what would be still better, special counsel should be 
appointed for the Legislature, as suggested by the gov- 
ernor in his last message. 

Fourth. The time when a bill becomes a law, by the 
signature of the governor, should be noted in the stat- 
ute book by the word “approved”’ instead of ‘‘passed”’ 
as now. The latter word is inappropriate, for we never 
say that an act is passed by the governor. Bills passed 
by Congress take effect on the approval of the Presi- 
dent, and the time when that is given stands in the 
statute book asthetime when the bill becomesa 
law. 

Fifth. All general statutes should be published in 
pamphlet form immediately upon the lapse of the 
thirty days allowed the governor after the adjourn- 
meut of the Legislature for the approval of bills left 
over. Such is the practice in some of our sister 





*Since this address was delivered Ihave received the 

following from the clerk of the House of Commons: 
January 10, 1887. 

Sir —I gladly undertake the answer to a question passed 
on to me by Mr. Baden-Powell relating to the parliamentary 
practice regarding the engrossment of acts of Parliament. 

Your opinion that engrossment has been superseded is 
quite correct. 

Since 1849 authenticated vellum prints of the statutes 
have been substituted for the engrossment rolls of former 
days, and these documents are stored aloft in the Victoria 
Tower. 

Believe me to be your obedient servant, 
REGINALD F. D. PALGRAVE. 
The Hon. Davip DupLEy FIELD. 





States, as for instance Massachusetts and Connecti. 
cut. 

Sixth. I cannot leave this question of form without 
mentioning the anomalous practice of publishing 
among the statutes resolutions of boards of supervis. 
ors for dividing townships or changing their boundar. 
ies. Thus you may see in the present volume a rego- 
lution of the supervisors of Suffolk for establishing 
the boundary between Riverhead and Brookhaven, 
numbered as chapter 682, closing the acts passed by 
the two Houses of the Legislature and approved by the 
governor. The least that can be said of a classification 
so grotesque, is that it isa remarkable display of pov- 
erty of invention. 

Let me now pass to some general observations, re- 
specting the substance of legislation. 

The ninth section of the eighth article of the Con- 
stitution is, as we all know, in these words: ‘It shall 
be the duty of the Legislature to provide for the or- 
ganization of cities and incorporated villages, and to 
restrict their power of taxation, assessment, borrow- 
ing money, contracting debts and loaning their credit, 
so as to prevent abuses in assessments, and in con- 
tracting debt by such municipal corporations.’ This 
constitution took effect with the beginning of 1847. 
At the end of that year the debt of the city of New 
York, not counting revenue bonds issued in anticipa- 
tion of taxes, was a little less than twelve and a half 
millions; it is now nearly eighty-five millions. The 
population of the city was then less than half a million; 
it is now a million and a half, so that the debt has in- 
creased in a ratio more than twice that of the popula- 
tion. This is the severest commentary that can be 
written. No general law has been enacted 'for the 
government of cities. Such a law would not |be diffi- 
cult to frame, and would be most useful if enacted. 
We should not then have as we have now a book of 518 
pages for the government of the city of New York 
alone, nor a separate charter for Brooklyn, another for 
Buffalo, still another for Syracuse,and so on,a different 
one for every different city. The evil of these various 
charters is great; they are more difficult to frame, more 
difficult to learn, more difficult to execute, than one 
comprehensive scheme which should establish not one 
rule for New York and another for Brooklyn, but one 
for all cities and all citizens. We had lately a con- 
spicuous instance of the burdens we assume and the 
risks we run when we make different sets of laws upon 
similar subjects; the indictment of an alderman had 
to run the gauntlet of the courts before it could be 
settled whether for a particular offense he was to be 
judged by the Penal Code or the Consolidation Act. 
For the incorporation and government of villages a 
general law has been enacted, but that did not pre- 
vent a special charter for Oueida in the session of 
1886. 

Like observations might be made respecting that 
other provision of the Constitution, which authorizes 
the Legislature to ‘‘ confer upon the boards of super- 
visors of the several counties of the State such further 
powers of local legislation and administration as they 
shal] from time to time prescribe."’ We'have counties 
which exceed in the population some of the States of 
the Union. To say nothing of the county of New 
York, which has a larger population than any one of 
twenty-eight of our States, the county of Kings hasa 
larger population than any New Englaud State ex- 
cepting Massachusetts. These counties could govern 
themselves better than the State can govern them, in 
matters of mere local concern. A distribution of 
functions which should give to them increased powert 
both of legislation and administration would bea 
benefit tothem and a relief to the rest of the State, 
while it would be a measure in consonance with the 
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theory of American institutions. It would not be 
difficult to frame a scheme of county government, ad- 
equate to all the needs of the county. 

From these general observations | will go on to some 
particulars of much needed and most pressing legisla- 
tion. Ido not mention all, because the catalogue is 
too long. Lconfine myself to six. Thé first and 
greatest of all is the lessening of delay and uncer- 
tainty in the administration of justice. These amount 
toapublic scandal. The uncertainty may be meas- 
ured by the number of reversals on appeal, as they 
appear in the reports of the Court of Appeals and the 
Supreme Court. The delay in civil cases is told by a 
distinguished member of the Albany bar, who stated 
in acommunication to the American Bar Association 
that the average length of a defended law suit; from 
its beginning to its end in the court of last resort, 
could not be much less than five years. The delay in 
criminal cases is given in a report made within the 
last month by the board of police justices in the city 
ot New York, showing that the accumulation of un- 
tried cases in the Court of General Sessions is not les§ 
than 9,000. Here is an extract from this report: 

* During the past year 6,096 cases were sent to this 
court from the police courts, and fifty cases by trans- 
fer from the Court of Special Sessions, making 6,146 
casesin all. Of this number 2,943 were felonies and 
3,203 were misdemeanors. Some other cases reach 
this court through the action of the grand jury in the 
first instance, but they are few. A very large number 
of the cases sent to this court for trial, including many 
grave offenses of felony, as well as the lighter offenses 
of misdemeanor, are never tried nor even considered. 
They are bail cases, and it is a genérally recognized 
fact among practitioners in the court, and conceded 
by the district attorney, that there is no time for the 
trial of these unless it be some case of unusual gravity 
or importance, or one in which the public manifest 
exceptional interest, as in some recent instances. It 
is not an unusual occurrence for a triai in this court to 
occupy more than a week’s time and in a case con- 
cluded a few days ago the trial was prolonged for five 
weeks. Trials which occupy the time of the court for 
a day ortwo days are of frequent occurrence. These 
facts demonstrate that great diligence by the court is 
required to dispose of the prison cases alone, and bail 
cases must be pushed aside to wait a more favorable 
opportunity, which never arrives.” 

The following is a quotation from a previous re- 
port: 

“It frequently happens that such offenders, while at 
large upon bail, are arrested for the commission of 
other or similar offenses, and in one instance, at least, 
the same offender has been arraigned and given bail 
for trial at the General Sessions for no less than six 
repetitions of the same offense before the trial for 
the first offense was had.”’ 

Is this delay necessary, is this uncertainty neces- 
sary? If not, why do they continue? 

The next most pressing need is to put an end to the 
abuse of injunctions. A preliminary injunction isa 
useful, indeed it is often a necessary process for the 
prevention of injustice, but its use exceeds any thing 
coutemplated when the first Code of Procedure was 
framed, and it has expanded at last into an enurmous 
abuse, which requires the most vigorous treatment. 
If considered as a question of principle, it does indeed 
seem inconsistent with our notions ofjpersonal liberty 
that there should be a public officer, one of whose 
functions it is to arrest with the stroke of the pen the 
most important operations of trade, of finance, the 
fulfillment of contracts, and personal movements, and 
all these without first hearing the persons enjoined. 
Nothing can excuse this encroachment upon liberty, 
but the necessity sometimes of keeping things as they 





are, fora sbort period, until an investigation can be 
bad. The necessity however is the limit of the right, 
and whatever judge, under whatever circumstances, 
arrests the movement of parties, before trial and judg- 
ment, amoment longer than is absolutely necessary, 
does agrievous wrong. The evil is patent, the injury 
is great, and the abuse is allowed to continue year 
after year. Ample remedies have been proposed, only 
to be disregarded. 

Another subject which I find many unwilling to 
talk about, but which I think should be talked about 
and agitated, until a change is made, is the assessment 
of election expenses, or rather I should say assess- 
ment in the name and under the pretense of election 
expenses, which is made upon the candidates for ju- 
dicial office. I have no knowledge on the subject, no 
information beyond that which is conveyed by the 
newspapers or borne by rumor, but I am led to believe 
that large sums have been sometimes extorted from 
judicial candidates to defray what are called election 
expenses, which I take it means subsidies to politi- 
cians, to be disbursed by them as seems to them good. 
The effect of all this upon the judicial office, and upon 
the rights of suitors, any man can discern with his eyes 
shut. The remedy should be quick and searching. It 
should be made a misdemeanor for a candidate for 
judicial office to contribute, directly or indirectly, to 
election expenses or to any political fund, and if dis- 
covered at any time during his office, should the can- 
didate be elected, it should forfeit his place. 

Another subject of no small importance is the con- 
dition of our law of corporations. Confusion reigns 
here, beyond that which reigns in so many of our 
laws, which is saying a great deal. We have several 
different ways of creating corporations, and as many 
different ways of managing them when created. There 
are many thousands of them to be regulated. To say 
that there isany uniformity or system would be to 
provoke asmile. Why cannot we have uniformity? 
Why cannot we have simplicity? 

Still another pressing need is the improvement of 
tenement houses. The governor has called the atten- 
tion of the Legislature to this subject in his last mes- 
sage. I will adda few extracts from a description of 
one of these tenements, taken from a new York paper 
oflast July. The tenement isin Mott and Elizabeth 
streets, is called the Big Flat, and is said to be ‘** not 
half so bad as many other tenements in the precinct.” 
What it is may be judged by the following extracts: 
“Tt comprises Irish, Germans, Spaniards, Cubans, 
Swedes, Italians, Russians, Huns, Poles, Japanese, 
Chinese and Turks.”” * * * ‘The bare brick walls 
rising for some six stories from the sidewalk, the dirty 
mattresses hanging from the windows, the meagre 
faces of men, women and children, leaning out to 
catch a breath of free air * * * all give it an airof 
poverty, degradation and crime.”” * * * “All 
through the halls * * washerwomen were busy 
with their tubs, children were crawling and running 
about, all more or less filthy and sickly in appear- 
ance.” * * * “Inthe next room entered, upon a 
wretched bed a young boy lay dying of consumption. 
A little child was crawling upon the floor, hideously 
deformed for want of proper medical care. At a 
washtub in the hallway a young woman was washing 
industriously in an endeavor to earn enough for this 
little family.’” * * **There are ninety-one apart- 
ments in the Big Flat and 271 rooms. In these be- 
tween twelve and fifteen hundred men, women and 
children make their homes.’’ 

This subject of tenement houses leads, by a natural 
association of ideas, to thecondition of destitute chil- 
dren. There are said to be 12,000 homeless ones under 
twelve years of age in the city of New York alone, 
7,000 of whom have no shelter , whatever, ignorant in 
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the morning where to rest their little heads at night, 
and the other 5,000 having shelters, if shelters they may 
be called, too foul fur human beings. What are these 
12,000 children likely to come toas they growup? Most 
of them can be saved from becoming a burden and a 
menace to the rest of the community if they are 
looked after in time. The Children’s Aid Society, an 
institution which has done a world of good, and can- 
not be too highly commended, tells us that $20 for 
each of these children would give them all comfort- 
able homes in the west. Who can see the wasteful ex- 
penditure going on all the time with public money and 
not begrudge a little of it for this army of waifs, now 
aformidable menace, but capable of being made an 
army of workers beside industrious and honest peo- 
ple? 

It may perhaps be thought that there is inconsist- 
ency between my opposition to the meddlesome theory 
of government and my advocacy of care by the State 
for tenement houses and destitute children, but I 
think there is none. The regulation of these houses 
and the saving of these children are really measures of 
protection for ourselves, of alike kind with measures 
for protection against malarial fevers and contagious 
diseases. Surely we can distinguish between defend- 
ing our own rights and assailing}jthe rights of others. 
The distinction is plain enough. 

Gentlemen, you of this association by your influ- 
ence, and you of this Legislature by your power, can 
do us an immensity of good and save us from an im- 
mensity of evil. I have heard that Horatio Seymour, 
one of the most thoughtful of our statesmen, said that 
for its influence and opportunity of distinction he 
should prefer a place in the Assembly to any other in 
the State. Was he not right? Here is the place for 
a tribune of the people, not to thwart patriciansas did 
the tribunes of old, for here are no patricians to be 
thwarted, but to stand up for the rightand withstand 
the wrong. The laws here made and the words here 
spoken affect directly the largest political community 
in the Union, and indirectly, by force of example, not 
a few of the rest. May they be worthy! Give us leave 
to live unharmed by the ruffians who scatter pesti- 
lence, poverty and crime around us, or lay upon us 
burdens grievous to be borne, or eat out our substance, 
or sell our birthright or entrench themselves in priv- 
ilege. We want an administration of justice as sure 
and speedy as human effort can attain; we want wise, 
equal and efficient laws, and we want withal that 
freedom to be and to do all that God in his providence 
has offered to human beings, so long as we refrain 
from invading the equal rights of others. Let usthen 
be up and doing, not postponing to the morrow what 
we can do to-day, and remembering that “the mill 
never grinds with the water that is past.’’ 


—_——_>___—. 


ADMIRALTY— DAMAGES FOR DEATH—STATE 
STATUTE — LIMITATIONS. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 15, 1886. 
Lewis v. RICKARDS. 

A suit in admirality cannot be maintained in the courts of 
the United States to recover damages for the Jdeath of a 
human being, independently of statute; and if such a 
suit can be maintained upon a State statute giving a rem- 
edy, it must be brought within the time limited by such 
statute. 

PPEAL from the Circuit Court of the United 
States for the Eastern District of Pennsylvania. 
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Waite, C.J. This is a suit in rem begun in the 
District Court of the United States for the Eastern 
District of Pennsylvania on the 25th of February, 
1882, against the steamer Harrisburg, by the widow 
and child of Silas E. Rickards, deceased, to recover 
damages for his death, caused by the negligence of the 
steamer in a collision with the schooner Marietta Til. 
ton, on the 16th of May, 1877, about 100 yards from the 
Cross Rip light-ship, in asound of the sea embraced 
between the coast of Massachusetts and the islands of 
Martha’s Vineyard and Nantucket, parts of the State 
of Massachusetts. The steamer was engaged at the 
time of the collision in the coasting trade, and be- 
longed to the port of Philadelphia, where she was duly 
enrolled according to the laws of the United States. 
The deceased was first officer of the schooner, and a 
resident of Delaware, where the widow and child also 
resided when the suit was begun. 

The statutes of Pennsylvania in force at the time of 
the collision provided that ‘* whenever death shall be 
occasioned by unlawful violence or negligence, and 
no suit for damages be brough by the party injured 
during his or her life,’’ “the husband, widow, chii- 
dren or parents of the deceased, and no other rela- 
tive,” ‘*may maintain an action for and recover dam- 
ages for the death thus occasioned.”” “The action 
shallbe brought within one year after the death, and 
not thereafter.”” Brightly Purd. Dig. (11th ed.) 1267, 
§$ 3-5; Act April 15, 1851, §18; Act April 6, 1855, §§ 1, 
2. By astatute of Massachusetts relating to railroad 
corporations, it was provided, that ‘‘if by reason of 
the negligence or carelessness of a corporation, or of 
the unfitness or gross negiigence of its servants or 
agents while engaged in its business, the life of any 
person, being in the exercise of due diligence, * * * 
is lost, the corporation shall be punished by a fine not 
exceeding five thousand nor less than five hundred 
dollars, to be recovered by indictment, and paid to the 
executor or administrator for the use of the widow 
and children. * * * Indictments against corpora- 
tions for the loss of life shall be prosecuted within one 
year from the injury causing death.’’ Gen. Stats. 
Mass. 1860, ch. 63, §$ 97-99; Stat. 1874, ch. 372, § 163. 

No innocent parties had acquired rights to or in the 
steamer between the date of the collision and the 
bringing of the suit. 

Upon this state of facts the Circuit Court gave judg- 
ment against the steamer in the sum of $5,100, for the 
following reasons: “(1) In the admiralty courts of the 
United States the death of ahuman being upon the 
high seas, or waters navigable from the sea, caused by 
negligence, may be complained of as an injury, and 
the wrong redressed, under the general maritime law. 
(2) The right of the libellants does not depend upon 
the statute law of either the State of Massachusetts,or 
Pennsylvania, and the limitation of one year in the 
statutes of these States dves not bar this proceeding. 
(3) Although an action in the State courts of either 
Massachusetts or Pennsylvania would be barred by 
the limitation expressed in the statutes of those 
States, the admiralty is not bound thereby, and in 
this case will not follow the period of limitation 
therein provided and prescribed. The drowning com- 
plained of was caused by the improper navigation, 
negligence, and fault of the said steamer, producing 
the collision aforesaid, and the libellants are entitled 
to recover. (4) As there are no innocent rights to be 
affected by the present proceedings, and no inconven- 
ience will result to the respondents from the delay at- 
tending it, the action, if not governed by the statute 
aforesaid, is not barred by the libellant’s laches.’’ 15 
Fed. Rep. 610. 

From that decree this appeal was taken, and tlie 
question to be decided presents itself in three aspects. 
which may be stated as follows: (1) Can a suit in ad- 
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miralty be maintained in the courts of the United 
States to recover damages for the death of a human 
being on the high seas, or waters navigable from the 
sea, caused by negligence, in the absence of an act of 
Congress or a statute of a State giving a right of ac- 
tion therefor? (2) If not, can a suit in rem be main- 
tained in admiralty against an offending vessel for the 
recovery of such damages when an action at law has 
been given therefor By statute in the State where the 
wrong was done, or where the vessel belonged? (3) If 
it can, will the admiralty courts permit such a recov- 
ery in a suit begun nearly five years after the death, 
when the statute which gives theright of action pro- 
vides that the suit shall be brought within one year? 

It was held by this court, on full consideration, in 
Insurance Co. v. Brame, 95 U. S. 756, “that by the 
common law no civil action lies for an injury which 
results in death.’’ See also Dennick v. Railroad Co., 
193 U. S. 11, 21. Such also is the judgment of the 
English courts, where an action of the kind could not 
be maintained until Lord Campbell's act (9 & 10 Vict., 
ch. 93). It was so recited in that act, and so said by 
Lord Blackburnin The Vera Cruz, 10 App. Cas. 59, 
decided by the Honse of Lords in 1884. Many of the 
cases bearing on this question are cited in the opinion 
Insurance Co. v. Brame. Others will be found referred 
to in an elaborate note to Carey v. Berkshire R. Co., 48 
Am. Dec. 643. The only American cases in the com- 
mon-law courts against the rule, to which our atten- 
tion has been called, are Cross v. Guthery, 2 Root, 96; 
Ford v. Monroe, 20 Wend. 210; James v. Christy, 18 
Mo. 162; and Sullivan v. Union Pacific R. Co., 3 Dill. 
334. Cross v. Gathery, a Connecticut case, was decided 
in 1794, and cannot be reconciled with Goodsell v. 
llartford, ete., R. Co., 33 Conn. 55, where it is said: 
“Itisasingular fact that by the common law the 
greatest injury which one can inflict on another, the 
taking of his life, is without a private remedy.” Ford 
v. Monroe, a New York case, was substantially over- 
ruled by the Court of Appeals of that State in Green 
v. Hludson River R. Co., 41* N. Y. 294; and Sullivan v. 
Union Pace. R. Co., decided in 1874 by the Circuit 
Court of the United States for the District of Ne- 
braska, is directly in conflict with Insurance Co. v. 
Brame, decided here in 1878. 

We know of no English casein which it has been 
authoritatively decided that the rule in admiralty 
differs at all in this particular from that at common 
law. Indeed in The Vera Cruz, supra, it was decided 
that even since Lord Campbell’s act a suit in rem 
could not be maintained for such a wrong. Opinions 
were delivered in that case by the lord chancellor 
(Selborne), Lord Blackburn and Lord Watson. In 
each of these opinions it was assumed that no such 
action would lie without the statute, and the only 
question discussed was whether the statute had 
changed the rule. In view then of the fact thatin 
England, the source of oursystem of law, and from a 
very early period one of the principal maritime na- 
tions of the world, no suit in admiralty can be main- 
tained for the redress of such a wrong, we proceed to 
inquire whether, under the general maritime law, as 
administered in the courts of the United States,a 
contrary rule has been or ought to be established. 

In Plummer v. Webb, 1 Ware, 75, decided in 1825, 
Judge Ware held, in the District Court of the United 
States for the district of Maine, in an admiralty spit 
in personam, that * the ancient doctrine of the com- 
mon law, founded on the principles of the feudal sys- 
tem, that a private wrong is merged in a felony, is 
not applicable to the civil polity of this country, and 
has not been adopted in this State’’ (Maine), and that 
“alibel may be maintained by a father, in the admi- 
ralty, for consequential damages resulting from an 
assault and battery of his minor child,’ “after the 





death of the child, though the death was occasioned 
by the severity of the battery ;’’ but the suit was dis- 
missed because upon the evidence it did not appear 
that the father had in fact been damaged. The case 
was afterward before Mr. Justice Story on appeal, 
and is reported in 4 Mason, 380, but the question now 
involved was not considered, as the court found that 
the cause of action set forth in the libel and proved 
was not maritime in its nature. 

We find no other reported case in which this sub- 
ject was at all discussed until Cutting v. Seabury, 1 
Spr. 522, decided by Judge Sprague in the Massachu- 
setts district in 1860. In that case, which was in per- 
sonam, the judge said that ‘‘the weight of authority 
in the common-law courts seems to be against the ac- 
tion, but natural equity and the general principles of 
law are in favor of it,’’ and that be could not consider 
it “‘as settled that no action can be maintained for 
the death of a human being.’’ The libel was dismissed 
however, because on the facts it appeared that no 
cause of action existed, even if in a proper case a re- 
covery could be had. The same emineut judge had 
however held as early as 1849, in Crapo v. Allen, 1 Spr. 
185, that rights of action in admiralty for mere per- 
sonal torts did not survive the death of the person in- 
jured. ‘ 

Next followed the case of The Sea Gull, Chase Dec. 
145, decided by Chief Justice Chase in the Maryland 
district in 1867. That wasa suit in rem by a husband 
to recover damage for the death of his wife caused by 
the negligence of the steamer in a collision in the 
Chesapeake bay, and arecovery was had; the chief 
justice remarking that ‘there are cases indeed in 
which it has been held that in a suit at law no redress 
can be had by the surviving representative for inju- 
ries occasioned by the death of one through the 
wrong of another; but these are all common-law cases 
and the common law has its peculiar ruleg in relation 
to this subject, traceable to the feudal system and its 
forfeitures;’’ and ‘it better becomes the humane and 
liberal character of proceedings in admiralty to give 
than to withhold the remedy when not required to 
withhold it by established and inflexible rules.’’ In 
his opinion he refers to the leading English case of 
Baker v. Bolton, 1 Camp. 498, where the common-law 
rule was recognized and followed by Lord Ellenbor- 
ough in 1808; and to Carey v. Berkshire R. Co., 1 Cush. 
475, to the same effect, decided by the Supreme Court 
of Massachusetts is 1848, and then says that “in other 
States the English precedent has not been followed.” 
For this he cites as authority Ford v. Monroe, supra, 
decided in 1838, but which, as we kave seen, had been 
overruled by Green v. Hudson River R. Co., in 1866, 
only a short time before the opinion of the chief justice 
was delivered ; andJames v. Christy, 18 Mo. 162, decided 
by the Supreme Court of Missouri in 1853. The case 
of The Highland Light, Chase Dec. 150, was before 
Chief Justice Chase in Maryland about the same time 
with The Sea Gull; and while adhering to his ruling in 
that case, and remarking that ‘‘ the admiralty may be 
styled, not improperly, the human providence who 
watches over the rights and interests of those ‘who go 
down to the sea in ships, and do their business on the 
great waters,’”” he referred to a Maryland statute 
giving aright ofaction in such cases, and then dis- 
missed the libel because on the facts no liability was 
established against the vessel as an offending thing. 

Afterward, in 1878, Mr. Justice Blatchford, then the 
judge of the District Court for the Southern District 
of New York, sustained a libel by an administrator of 
an infant child who took passage on the steamer City 
of Brussels, with his mother, at Liverpool, to be car- 
ried to New York, and while on the voyage was pois- 
oned by the carelessness of the officers of the vessel, 
and died on board. The City of Brussels, 6 Ben. 370. 
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The decision was placed on the ground of a breach of 
the contract of carriage. 

The next case in which this jurisdiction was consid- 
ered is that of The Tonawanda, 34 Leg. Int. 394; S. C., 
5 Cent. L. J. 418, decided by Judge McKennan in the 
Cireuit Court of the Eastern District of Pennsylvania 
in 1877, and before the judgment of this court in In- 
surance Co. v. Brame, supra. In thatecase the ruling 
of Chief Justice Chase in The Sea Gull was approved, 
and the same authorities were cited, with the addition 
of Sullivan v. Union Pac. R. Co., swpra. 

In The Charles Morgan, 2 Flip. 274, before Judge 
Swing, in the Southern District of Ohio, on the 24th 
of October, 1878, the subject was again considered. 
That was a suit in rem, by the wife of a passenger on 
a vessel, to recover damages for the death of her hus- 
band; and in deciding upon the sufficiency of a plea 
to the jurisdiction, the judge, after quoting a remark 
of Mr. Justice Clifford in Steamboat Co. v. Chase, 16 
Wall. 532, that difficulties, it must be conceded, will 
attend the solution of this question, but it is not nec- 
essary to decide it in this case,’’ retained the libel, be- 
cause, ‘as the case at bar will probably go to the Su- 
preme Court of the United States, it will be better for 
all parties that the appeal should be taken after a trial 
upon its merits.” 

Our decision in Insurance Co. v. Brame was an- 
nounced on the 2Iist day of January, 1878, but was evi- 
dently not brought to the attention of the judge, be- 
cause while citing quite a number of cases to show that 
the weight of authority was in favor of the English 
rule, he makes no reference to it. Indeed it is proba- 
ble that the volume of the reports in which it appears 
had not been generally distributed when his opinion 
was filed. 

It thus appears that prior to the decision in Insur- 
ance Co. v. Brame the admiralty judges in the United 
States did not rely for their jurisdiction on any rule of 
the maritime law different from that of the common 
law, but on their opinion that the rule of the English 
common law was not founded in reason, and had not 
become firmly established in the jurisprudence of this 
country. Since that decision the question has been 
several times before the Circuit and District Courts 
for consideration. 

In The David Reeves, 5 Hughes, 89, Judge Morris, of 
the Maryland district, considering himself bound by 
the authority of The Sea Gull, which arose in his dis- 
trict, and had been decided by the chief justice in the 
Circuit Court, maintained jurisdiction of a suit in 
rem by a mother for the death of her son in a collision 
that occurred in the Chesapeake bay. He conceded 
however that this was contrary to the common law, 
and to the admiralty decisions in England; but as the 
question had never been passed on in this court, he 
yielded to the authority of the Circuit Court decision 
in his own district. 

The case of Holmes v. Oregon & C. R. Co., 6 Sawy. 
262; S. C., 5 Fed. Rep. 75, was decided by Judge Deady 
in the Oregon district, on the 28th of February, 1880, 
and he held thata suit in personam could be prose- 
cuted in admiralty against the owner of a ferryboat 
engaged in carrying passengers across the Wallamet 
river, between Fast Portland and Portland, for the 
death of a passenger caused by the negligence of the 
owner. He conceded that no such action would lie at 
common law, but as, in his opinion, the civil law was 
different, he would not admit that in admiralty, 
“which in not governed by the rules of common law,” 
the suit could not be maintained. His decision was 
however actually put on the Oregon statute, which 
gave an action at law for damages insuch a case, and 
the death occurred within the jurisdiction of the 
State. Judge Sawyer had previously decided, in Arm- 








strong v. Beadle, 5 Sawy. 484, in the Circuit Court for 
the District of California, that an action at law, under 
asimilar statute of California, would not lie fora 
death which occurred on the high seas, and outside of 
the territorial limits of the State. 

In The Clatsop Chief, 7 Sawy. 274; S. C., 8 Fed. Rep. 
163, Judge Deady sustained an action in rem against 
an offending vessel for a death caused by negligence 
in the Columbia river, and within the State of Ore- 
gon. 

In Re Lony Island North Shore Passenger & Freight 
Transp. Co., 5 Fed. Rep. 599, which was a suit for the 
benefit of the act of Congress limiting the liability of 
the owners of vessels, Judge Choate, of the Southern 
District of New York, decided that in New York, 
where there is a statute giving a right of action in 
cases of death caused by negligence, claims for dam- 
ages of that character might be included among the 
liabilities of the owner of the offending vessels. In 
that case the injury which caused the death occurred 
within the limits of the State. In the opinion it is 
said (p. 608): ‘‘ It has been seriously doubted whether 
the rule of the common law, that a cause of action for 
an injury to the person dies with the person, is also the 
rule of maritime law. There is some authority for the 
proposition that it is not, and that in admiralty a suit 
for damage in such a casesurvives. The Sea Guill,2 
L. T. Rep. 15; 8. C., Chace Dec. 145; Cutting v. Sea- 
bury, 1 Spr. 522; The Guldfaxe, 19 L. T. Rep. 748; &. 
C., L. R., 2 Adm. & Ecce. 325; The Epsilon, 6 Ben. 381. 
But however it may be in respect to the original juris- 
diction of admiralty courts, I see no valid reason why 
the right of a person to whom, under the municipal 
law governing the place of the transaction and the 
parties to it, the title tothe chose in action survives, 
or a new right to sue is given for the damages result- 
ing from a tort, the admiralty courts, in the exercise 
of their jurisdiction in personam over marine torts, 
should not recognize and enforce the right so given.” 
This case was decided on the 12th of February, 1881; 
and on the 2lst of the same month Judge Brown, of 
the Eastern District of Michigan, in Zhe Garland, 5 
Fed. Rep. 924, held that a suit in rem could be main- 
tained by a father for the loss of the services of bis 
two sons killed in a collision in the Detroit river. In 
his opinion he said: ‘* Were this an original question. 

* * * Jshouldfeel compelled to hold that this 
libel could not be maintained. But other courts of 
admiralty in this country have furnished so many 
precedents for a contrary ruling, I do not feel at lib- 
erty to disregard them, although I am at a loss to un- 
derstand why arule of liability differing from that of 
the common law should obtain in these courts.”’ His 
decision was however finally put on a statute of 
Michigan which gave an action at law for such dam- 
ages. 

In The Sylvan Glen, 9 Fed. Rep. 335, Judge Bene- 
dict, of the Eastern District of New York, dismissed 
a suit invem on the ground that the statute of New 
York giving an action for damages in such cases cre- 
ated no maritime lien. This case was decided on the 
4th of October, 1881. 

At November Term, 1882, for the Circuit Court of 
the Eastern District of Louisiana, Judge Billings de- 
cided in the E. B. Ward, Jr.. 4 Woods, 145; S. C., 16 
Fed. Rep. 255, that a suit in rem could not be main- 
tained for damages for the death of a person in a col- 
lision on the high seas through the fault of a person 
having its home port in New Orleans; as the statute 
of Louisiana did not apply to cases where the wrong: 
ful act which caused the death occurred outside the 
State. Afterward, in June, 1883, Judge Pardee, of 
the Circuit Court of the same district, decided other- 
wise. The E. B. Ward, Jr., 17 Fed. Rep. 456. In his 
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opinion he said (p. 459): ‘‘ Upon the whole case, con- 
sidering the natural equity and reason of the mat- 
ter, and the weight of authority as determined by the 
late adjudicated cases in the admiralty courts of the 
United States, I am inclined to hold that the ancient 
common-law rule, ‘actio personalis moritur cum 
persona,’ if it ever prevailed in the admiralty law of 
this country, has been so modified by the statutory 
enactments of the various States and the progress of 
the age, that now the admiralty courts are permitted 
to estimate the damages which a particular person 
has sustained by the wrongful killing of another,’ and 
enforce an adequate remedy. At all events, as the 
question is an open one, it Is best to resolve the 
doubts in favor of what all the judges consider to be 
‘natural equity and justice.’’’ He also was of opin- 
ion, that as the offending vessel was wholly owned by 
citizens of Louisiana, and the port of New Orleans 
was her home port, the Louisiana statute applied to 
her, and that the court of admiralty could enforce 
such aright of action in a proceeding in rem. See 
also The E. B. Ward, Jr., 23 Fed. Rep. 900. 

The case of The Manhasset, 18 Fed. Rep. 918, was 
decided by Judge Hughes, of the Eastern Virginia 
District, in January, 1884, and in that it was held that 
asuit in rem could not be maintained by the admin- 
istratrix against a vessel, under the statute of Vir- 
ginia which gave an action for damages caused by the 
death of a person, even though the tortious act was 
committed within the territorial limits of the State; 
but that the widow and child of the deceased man 
had a right of action, by a libel in rem, under a gen- 
eral maritime law, which they could maintain in their 
own names and for their own benefit. In so deciding 
the judge said: ‘‘ The decision of Chief Justice Chase 
in the case of The Sea Gull, supra, establishes the val- 
idity of sucha libel in thiscircuit. I would maintain 
its validity independently of that precedent. Such a 
right of action is a maritime right, conferred by the 
general maritime law (2 Dom. Civil Law, pt. 1, tit. 8, 
§1,art. 4; 2 Gro., ch. 17, § 13; Ruth. Inst. 206; Bell 
Prine. 748, § 2029; 4 Ersk. Inst., tit. 4,§$ 105); and is 
not limited as to time by the twelve-months limita- 
tion of the State statute.”’ 

The last American case to which our attention has 
been called is that of The Columbia, 27 Fed. Rep. 704, 
decided by Judge Brown, of the Southern District of 
New York, during the present year. In giving his 
opinion, after referring to the fact that as he under- 
stuod,the question was then pending in this court, the 
judge said: **Awaiting the result of the determination 
of that court, and without referring to the common- 
law authorities, I shall hold in this case, as seems to 
me most consonant with equity and justice, that the 
pecuniary loss by persons who have a legal right to 
support from the deceased furnishes a ground of re- 
clamation against the wrong-doer which should be 
recognized and compensated in admiralty.” 

In Monaghan v. Horn, 7 Can. Sup. Ct. 410, the Su- 
preme Court of Canada held that a mother could not 
sue in her own name, iu admiralty, for the loss of the 
life of her son, on the ground that no such action 
would lie without the aid of a statute; and the stat- 
ute of the?Province of Ontario, where the wrong was 
done, and which was substantially the same as Lord 
Campbell’s act, provided that the action should be 
brought in the name of the administrator of the de- 
ceased person. No authoritative judgment was given 
as to the right of an administrator to sue in admiralty 
under that act. This was in 1882, before The Vera 
Cruz, supra, in the House of Lords. 

Such being the state of judicial decisions, we come 
now to consider the question on principle. Itis no 
doubt true that the Scotch Jaw ‘takes cognizance of 





the loss and suffering of the family of a person killed” 


and gives aright of action therefor under some cir- 
cumstances. Bell Prine. (7th ed.), p. 934, § 2029; Cadell 
v. Black, 5 Paton, 567; Weems v. Matthieson, 4 Macq. 
215. Such also is the law of France. 28 Merl. Report, 
442, verbo ‘‘ Reparation Civile,’ § 4; Rolland v. Gosse, 
19 Sirey, 269. 

It is said also that such was the civil law; but this 
is denied by the Supreme Court of Louisianain Hubgh 
v. New Orleans & Carrollion R. Co., 6 La. Ann. 495, 
where Chief Justice Eustis considers the subject in an 
elaborate opinion after fnllargument. A reargument 
of the same question was allowed in Hermann v. 
New Orleans & Carrollton R. Co., 11 La. Ann. 5, and 
the same conclusion reached after another full argu- 
ment. See also Grueber Lex Aquilia, 17. But how- 
ever this may be, we know of no country that has 
adopted adifferent rule on this subject for the sea from 
that which it maintains on the land; and the mari- 
time law, as accepted and received by maritime na- 
tions generally, leaves the matter untouched. It is 
not mentioned in the laws of Oleron, of Wisbuy, or of 
the Hanse Towns (1 Pet. Adm. Dec. Appx.); nor in 
the Marine Ordinance of Louis XIV (2 Pet. Adm. Dec. 
Appx.); and the understanding of the leading text- 
writers in this country has been that no such action 
will lie in the absence of astatute giving a remedy at 
law for the wrong. Ben. Adm, (2d ed.), §309; 2 Pars. 
Shipp. & Adm. 350; Henry Adm. Jur. 74. 

The argument every where insupport of such suits 
in admiralty has been, not that the maritime law, as 
actually administered in common-law countries, is dif- 
ferent from the common law in this particular, but 
that the common law is not founded on good reason, 
and is contrary to “natural equity and the general 
principles of law.”” Since however it is now estab- 
lished that in the courts of the United States no ac- 
tion at law can be maintained for such a wrong in the 
absence of a statute giving the right, and it has not 
been shown that the maritime law, as accepted and 
received by maritime nations generally, has estab- 
lished a different rule for the government of the 
courts of admiralty from those which govern courts 
of law in matters of this kind, we are forced to the 
conclusion that no such action will lie in the courts of 
the United States under the general maritime law. 
The rights of persons in this particular, under the 
maritime law of this country, are not different from 
those under the common law; and as it is the duty 
of courts to declare the law, not to make it, we can- 
not change this rule. 

This brings us to the second branch of the question, 
which is whether, with the statutes of Massachusetts 
and Pennsylvania above referred to in force at the 
time of the collision, a suit in rem could be maintained 
against the offending vessel if brought in time. About 
this we express no opinion, as we are entirely satisfied 
that this suit was begun too late. The statutes create 
a new legal liability, with the right to a suit for its 
enforcement, provided the suit is brought within 
twelve months, and not otherwise. The time within 
which the suit must be brought operates as a limita- 
tion of the liability itself as created, and not of the 
remedy alone. It is a condition attached tothe right 
to sue at all. Noone will pretend that the suit in 
Pennsylvania or the indictment in Massachusetts 
could be maintained if brought or found after the ex- 
piration of the year, and it would seem to be clear 
that if the admiralty adopts the statute as arule of 
right to be administered within its own jurisdiction, 
it must take the right subject to the limitations which 
have been made a part of its existence. It matters 
not that no rights of innocent parties have attached 
during the delay. Time has been made of the essence 
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of the right, and the right is lost if the time is disre- 
garded. The liability and the remedy are created by 
the same statutes, and the limitations of the remedy 
are therefore to be treated as limitations of the right. 
No question arises in this case as to the power of a 
court of admiralty to allow an equitable excuse for 
delay in suing, because no excuse of any kind has 
been shown. As to this, it only appears that the wrong 
was doue in May, 1877, and that the suit was not 
brought until February, 1882, whilethe law required 
it to be brought within a year. 

The decree of the Circuit Court is reversed, and the 
cause remanded, with instructions to dismiss the libel. 
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APPEAL — PAROL EVIDENCE TO VARY WRITING — 
PRACTICE—OBJECTION.—(1) When the General Term 
reverses a decision upon questions of law alone, and 
the party appeals to this court, if it appears from the 
record that any errors of law were committed on the 
trial which called fora reversal, whether such errors 
were considered by the General Term or not, the judg- 
ment will be affirmed. (2) When a written contract is 
complete in all its parts, requiring nothing more to 
make it plain and intelligible, parol evidence is inad- 
missible to add to, contradict or vary its terms. An 
objection to a conversation offered for such a purpose 
as immaterial and improper, and calling for a conclu- 
sion of the witness, is sufficient to raise the question 
of its admissibility. Where the objection to evidence 
could not be obviated by any means within the 
power of the party offering it, a general objection 
is sufficient to raise the question of its ad- 
missibility. The fact that a written contract 
is unenforceable by reason of some vice expressed in 
it does not authorize the introduction of parol evi- 
dence to eliminate such objection. Itis only where 
the contract is obviously incomplete and imperfect by 
reason of the absence of some provision which it is ap- 
parent that the parties must have contemplated as a 
part thereof, that parol evidence may be admitted to 
supply the defect. Nov. 30, 1886. Holcombe v. Mun- 
son. Opinion by Ruger, C. J. 


Bonns — OF INDEMNITY — JUDGMENT ENTERED BY 
CONSENT—PRESUMPTIVE EVIDENCE.—The covenantor 
in an action on a covenant of general indemnity 
against judgments is concluded, by the judgment re- 
covered against the covenantee, from questioning the 
existence or extent of the covenantee’s liability in the 
action in which it was rendered. The recovery of a 
judgment isan event against which he covenanted, 
and it would contravene the manifest intention and 
purpose of the indemnity to make the right of the 
covenantee, to maintain an action on the covenant, to 
depend upon the result of the retrial of an issue, which 
as against the covenantee had been conclusively de- 
termined in the former action; ‘‘ always however say- 
ing the right, as the law must in every case where the 
suit is between third persons, to contest the proceed- 
ing on the ground of fraudulent collusion for the pur- 
pose of charging the surety.”’ Cowen, J., in Douglass 
v. Howland, 24 Wend. 55. The general doctrine above 
stated is fully settled by authority. Chace v. Hinman, 
supra; Gilbert v. Wiman, 1 N. Y. 550; Methodist 
Churches v. Barker, 18 id. 463; Rapelye v. Prince, 4 
Hill, 120; Ins. Co. v. Wilson, 34 N. Y. 280; Douglass v. 
Howland, supra. This case however presents a fea- 
ture, which so far as I know is not found in any of 
our reports. The judgment inthe action of Kahrs 
against the sheriff was entered by consent. The ques- 
tion is not free from difficulty, but we are of opinion 
thatthe judgment, in the absence of any evidence of 





fraud or collusion, or any suggestion that there was 4 
defense to the action against the sheriff, although en- 
tered upon consent of the parties to the action, pre. 
sumptively, at least, established the liability of the de. 
fendants. The defendants executed the bond at the 
request, and for the accommodation of Dubee. Its 
obvious purpose was to secure the sheriff against ap- 
prehended litigation as to the title to the property 
seized under the execution against Fischer. The bond 
was given to indemnify the sheriff against suits and 
judgments to which he should be a party, growing out 
of that proceeding. The appellants did not make ita 
condition of their liability that they should have no- 
tice. They were satisfied that the sheriff should con- 
duct litigations founded upon his seizure of the prop- 
erty, without reserving any right of intervention. 
They committed the matter to his discretion, not in- 
deed by express words, but by necessary implication. 
It is true that the sheriff was not, in a legal sense, the 
agent of the sureties to manage suits brought against 
him; but the sureties agreed that no judgments should 
be recovered against him therein. They did uot limit 
the indemnity to judgments obtained upon an actual 
trial, or after a contest in court, and they did not 
undertake to divest the sheriff of the power incident 
to his position as a party to settle and adjust litiga- 
tions instituted against him, in view of the exigencies 
of the situation. It might very well happen thata 
judgment founded upon a compromise or agreement, 
without actual trial, would best promote the interest 
of all concerned. Can it be affirmed, as a matter of 
law, that the conditions of the bond only covered 
judgments obtained upon hostile and adverse litiga- 
tion, and that no discretion was left in the sheriff to 
consent toa judgment, although he believed that by 
so doing money would be saved to the parties ulti- 
mately liable? This, we think, would bea too strict 
interpretation of the contract. But at the same time, 
to hold that a judgment entered by consent of the 
parties, and without notice to or approval by the sure- 
ties, isin the absence of proof of fraud or collusion, 
conclusive against them, would open the door to the 
perpetration of secret frauds, and subject sureties toa 
most hazardous responsibility, and to the discretion 
and judgment of a third person, which might seriously 
imperil them. A judgment by default has been held 
to be covered by an indemnity against judgments (Lee 
v. Clark, 1 Hill, 56; Aberdeen v. Blackmar, 6 id. 324; 
Annett v. Terry, 35 N. Y. 256); but where default is 
made, the plaintiff must give proof to entitle him to 
judgment. The reasonable rule is that a judgment so 
obtaived is presumptive evidence only against the 
sureties, and that they areat liberty to show that it 
was not founded upon any legal liability to the plain- 
tiffin the action. We are not aware that this point 
has been adjudicated in our court, but this conclusion 
is warranted, we,think, by legal and equitable consid- 
erations. In this case there is an absence of any proof 
impeaching the fairness or justice of the claim of 
Kahrs, or tending to show that the judgment exceeded 
the legal liability of the sheriff. The judgment should 
therefore be aflirmed. Nov. 23, 1886. Conner v. 
Reeves. Opinion by Andrews, J. All concur, except 
Ruger, C. J., not voting. 


EVIDENCE — CORPORATE RECORDS— AS AGAINST 
STOCKHOLDERS.—Corporate books are not only evi- 
dence of the curporate acts when those need to be 
proved, but are tosome extent evidence against the 
stockholders who are chargeable with a knowledge of 
their contents. Nov. 23, 1886. Blake v. Griswold. 
Opinion by Finch, J. 

MASTER AND SERVANT—DUTY AS TO RULES FOR PRO- 
TECTION TO EMPLOYEES.—The plaintiff's testator was 
acar repairer in the employ of the defendant, and 
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while under one of its cars standing upon a side track 
engaged in making repairs, its employees using an 
engine carelessly backed a car against it, and thus he 
came to his death. The law imposes upon a railroad 
company the duty to its employees of diligence and 
care not only to furnish proper and reasonably safe 
appliances and machinery, and skillful and careful 
co-employees, but also to make and promulgate rules, 
which if faithfully observed, will give reasonable pro- 
tection to the employees. Slater v. Jewett, 85 N. Y. 
761; S. C., 39 Am. Rep. 627; Besel v. N. Y. C., ete., R. 
Co., 70id. 171; Sheehan v. Same, 91 id. 339; Danna v. 
Same, 92 id. 639. It appears that the managers of some 
railroads in this country have adopted a rule substan- 
tially like this: ‘‘A blue flag by day and blue light by 
night placed in the draw-head, or on the platform or 
step of the car at the end of a train, or car standing on 
a main track or siding, denotes that car repairmen are 
at work underneath. The caror train thus protected 
must not be coupled or moved until] the blue signal is 
removed by the repairmen.”’ This is certainly a very 
efficient rule, and if faithfully and carefully observed 
would give reasonable protection to repairmen. The 
plaintiff contends that it was under the circumstances 
of this case a question for the jury to determine 
whether the defendant for the protection of its repair- 
men engaged ina peculiarly hazardous work should 
not have promulgated such a rule or one substantially 
as efficient. The only rulethe defendant had made 
bearing upon this case was as follows: ‘A red flag by 
day and a red lantern by night, or any signal violently 
given, are signals of danger, on perceiving which the 
train must be brought to a full stop as soon as possible, 
and not proceed until it can be done with safety.” 
This rule seems, from its phraseology, to have been 
mainly, if not exclusively, intended for the govern- 
ment of moving trains, and was not very well adapted 
for the protection of men under stationary cars upon 
side tracks engaged in making repairs. There was no 
rule prohibiting the removal of the signal, and the sig- 
nal was not intended exclusively for the protection of 
such men, nor did it give notice that human life was 
in danger. It matters not that there was a custom or 
rule among the repairmen inthe employ of the de- 
fendant at Mechanicsville that they should place ared 
flag at each end of the cars which they were repairing, 
It does not appearthat that rule was regularly pro- 
mulgated by the defendant, or that obedience to it 
was required by the defendant; nor does it appear that 
it was printed or generally known to the engineers en- 
gaged in running trains. It appears that it was a com- 
mon and frequent occurrence for engines and cars to 
be switched upon the side tracks at Mechanicsville 
without any check or hindrance from any one having 
control of the tracks at that place, and thus the re- 
pairmen engaged underand about cars seem to have 
been exposed to constant peril. Wedo not perceive 
how it was possible to say as matter of law that the 
rules of the defendant were proper and sufficient for 
the protection of its repairmen, and that it should not 
have taken greater precautions, by ruJes or otherwise, 
for their safety. We think the facts should bave been 
submitted to the jury and that the nonsuit was im- 
proper. Dec. 7, 1886. Abel v. D. & H.C. Co. Opin- 
ion per Curiam. 

NEGLIGENCE — CONTRIBUTORY — ATTEMPTING TO 
BOARD MOVING TRAIN.—One of the defendant’s trains, 
ouits elevated railway, had reached and was about 
leaving the Chatham square station, on the Second 
avenue line, on the evening of December 9, 1881, when 
the deceased, with other persons, hastened from 
another train to get on board. As they came up run- 
ning for that purpose, the gate of the car was closed, 
and the train started to leave the station. It was 








moving very slowly, but with constantly lerated 
speed, when two persons,frunning in advance of the 
deceased, pushed open the closed gate and boarded 
thecar. The deceased also attempted to get on, but 
at that moment the conductor, while the deceased 
having one foot on the platform and his hands grasp- 
ing the stanchions of the car platform was stepping 
on the car, again closed the gate. Deceased’s foot was 
caught by the gate so that he was carried alond by the 
moving car, until struck by a projecting water-pipe, at 
the north end of the station, by which he was knocked 
from the car upon the track below and fatally injured. 
Held, that plaintiff was guilty of contributory negli- 
gence, and a nonsuit was properly directed. Nov. 23, 
1886. Solomon v. Manhattan Ry. Co. Opinion by 
Andrews, J. Ruger, ©. J., Earl and Finch, JJ., con- 
cur; Miller and Danforth, JJ., dissent; Rapallo, J., 
taking no part. 


RECORDING ACT — ASSIGNMENT OF MORTGAGE — 
AGENCY—TO RECEIVE INTEREST.—(1) The assignment 
ofa mortgage and the satisfaction of the same are 
‘‘conveyances”’ within the meaning of the recording 
act. Van Keuren v. Corkins, 66 N. Y. 77; Westbrook 
v. Gleason, 79 id. 25; Decker v. Boice, 83id. 215; Bacon 
v. VanSchoonoven, 87 id. 446. In Jones Mort., § 791, 
the notice, it is said, ‘must be given to the owner of 
the equity of redemption, in order to protect the as- 
signee against puyments madein good faith by the 
mortgagor, orthe party liable to pay the mortgage, to 
the assignor, that the recording of the assignment is 
not, of itself, such notice of the assignment as will af- 
ford such protection. This dictum would seem to be 
in direct conflict with the general rule relating to the 
effect tobe given to the assignments of mortgages 
when placed on record, and to conveyances to subse- 
quent purchasers of the mortgaged premises who take 
title subject tothe mortgage. The record of an as- 
signment of a mortgage is constructive notice to all 
persons of the rights of the assignee, save as excepted 
by the statute. Viele v. Judson, 82 N. Y.32. In the 
case cited it is laid down in the opinion by Finch, J., 
that the recording of an assignment furnishes protec- 
tion against any subsequent assignment of the same 
mortgage, or any unauthorized discharge, and is no- 
tice that the rights of the mortgagee are gone, and 
that he can neither assign nor discharge the instru- 
ment. This case is directly in point, and very dis- 
tinctly covers the question presented. The record of 
the assignment here, as in the case cited, wasan ample 
protection to the plaintiff's claim, and notice to C- 
that T. had disposed of his interest in the mortgage. 
In Heermans v. Eljsworth. 64 N. Y. 159, the action 
was upon a demand against the defendant for money 
loaned by the plaintiff's assignor, and it was held that 
it is the duty of a non-negotiable chose in action, in 
order to protect himself against payment by the 
debtor to the original creditor, to notify the former of 
the assignment, and that in an action upon the demand 
where such a payment is established, the burden of 
proving notice prior to payment is upon the plaintiff. 
No question arose as to the constructive notice, or the 
effect of the recording act, and the case'cited therefore 
is not in point. The recording of an assignment ofa 
mortgage is notice to a purchaser of the equity of re- 
demption, and payments made by him to the assignor 
after the assignment are invalid and donot bind the 
assignee. (2) An attorney authorized to receive the 
interest on a bond and mortgage has no implied au- 
thority toreceive the principal. Held, in Smith v. 
Kidd, 68 N. Y. 130, where it is said, in the opinion by 
Rapallo, J., that it is incumbent on the debtor who 
makes a payment to an attorney to show that the se- 
curities were in the attorney’s possession on each oc- 
casion when the payments were made, and that it is 
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not incumbent on the creditor to show notice to the 
debtor of the withdrawal of the papers from the pos- 
session of the attorney. Dec. 7, 1886. Brewster v. 
Carnes. Opinion by Miller, J. 


TRUSTS—REMOVAL OF TESTAMENTARY TRUSTEE AND 
EXECUTOR—CAUSES.—An executor and trustee ap- 
pointed under a will may be removed by the surrogate 
on the application of beneficiaries representing two- 
thirds in interest under the will, where the evidence 
convinces the surrogate of the unfitness of such trustee 
and executor by reason of drunkenness, improvidence, 
and hostility to the beneficiaries seeking relief. Nov. 
23, 1886. In re Estate of Cady. Opinion by Earl, J. 


——__.—___—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 
CARRIERS—PASSENGERS—MOBS—PROTECTION OF PAS- 
SENGERS.—A railway company is not required to ex- 
clude from its passenger cars **non-union’’ workmen, 
who are thé object of the hatred of a mob, lest the 
mob should board the train and injure the other pas- 
sengers. In order to justify a recovery in this case it 
must be shown that appellant was guilty of negligence 
and'that such negligence was the proximate cause of 
the injury to the appellee. The instructions proceed 
upon the theory that the taking of the non-union men 
upon the train on the evening of June 1, 1882, was an 
act of negligence. The jury weretold, in substance, 
that if the circumstances were such as to lead a pru- 
dent man to believe that the presence of non-union 
men upon the train would provoke an attack by the 
strikers, and the appellant knew of such circum- 
stances, then the admission of the non-union men 
into the cars was a violation of the appellant’s duty to 
its passengers, and the appellee is entitled to a recov- 
ery. ‘“ The law requires common carriers of passen- 
gers to take and carry every one who desires to go, pro- 
vided they have room, and there be no objection on ac- 
count of the condition, habits, character, deportment 
or purposes of the passenger.”’ Galena & C. U. R. Co. v. 
Yarwood, 15 Ill. 468. ‘*The company has no power to 
adopt rules and regulations prohibiting decently be- 
haved persons who will pay their fare and conform to 
all reasonable regulations for the safety and comfort 
of passengers from travelling on the road.” Chicago, 
RB. & Q. R. Co. v. Bryan, 90 lil. 126. Itis the duty ofa 
railroad company “to receive and carry all persons as 
passengers wishing to become such, provided they in 
good faith offer to pay the usual fare.’’ Rorer Railr. 
961; Ang. Carr., §§ 524, 525; Story Bailm. 591. It is 
true that the rule here laid down is subject to certain 
qualifications. There are those whom the common 
carrier is not bound to receive or carry. ‘‘He is not 
obliged to carry one whose ostensible business is toin- 
jure the carrier’s business; one fleeing from justice; 
one going upon a train to assault a passenger, commit 
larceny or robbery, or for interfering with the proper 
regulations of the company, or for gambling or com- 
mitting any crime; noris he bound to carry a person, 
who on account of his drunken condition would be 
obnoxious to the passengers, nor one affected with a 
contagious disease.’’ Thomp. Carr. 29. Persons may 
be rejected ** who are of known or notoriously bad, or 
even justly suspicious character, or persons offen- 
sively gross and immoral in their conduct, habits or 
behavior, * * * orsuch as refuse to pay their 
fare, or to conform to the reasonable rules and regula- 
tions of the company.” Rorer Railr. 958. It is said 
that these laborers had incurred the wrath of an an- 
gry mob, and that their presence on the train invited 
the vengeance of that mob. They had however done 
nothing to deserve the hostile treatment exhibited 





toward them. They had agreed to work for the stee} 
company upon being paid certain wages, and were en- 
deavoring to perform that agreement. What they 
were doing was clearly permissible under the law, 
Where the employer and the employee make a con. 
tract with each other, and arrange the terms, satisfac. 
torily to themselves, upon which the one shall receive 
and the other shall render service, they are acting 
strictly within the limits of their constitutional rights, 
In this country any man has aright to work for whom 
he pleases, upon any conditions that he chooses to 
submit to, provided the occupation engaged in is law. 
fulin its character. Any individual or organization 
which assumes to interfere with the exercise of such 
right infringes upon the personal liberty and freedom 
of action which it is the object of our institutions to 
secure to every law-abiding citizen. In the light of 
these principles, the non-union workmen were com- 
mitting no offense. They were earning their living in 
an honest way, by legitimate labor, in a lawful occu- 
pation. Tohold, that because they were so doing,a 
common carrier was authorized to refuse to give them 
passage over its road, would be to maintain a mon- 
strous doctrine indeed. It is true that the *“ Ore 
Shovellers’ Union,’’ alabor organization, outside of 
and unknown to the law, chose to take offense at their 
conduct, and to pursue them with unnatural violence. 
But we are not prepared to hold that a common car- 
rier will be justified in refusing to receive a person as 
a passenger in its conveyance simply because that per- 
son’s exercise of his lawful rights has become offensive 
to bis unreasoning neighbors, and provokes from such 
neighbors unreasonable demonstrations of hostility 
against his person. Suppose that the appellee, who is 
a judge of one of the appellate courts of this State,had 
by his declaration of the law upon some public ques- 
tion stirred up such a feeling of hostility toward him- 
self among a certain class of persons along the line of 
the railroad over which he was obliged to travel from, 
his home to the place where his court held its sessions 
that he was in danger from mob violence, and that 
upon his application to be received as a passenger, the 
railroad company had declined to admit him upon its 
train on the ground that his presence there might pro. 
voke an attack at some point on the road, and so cause 
injury to the passengers, would the company be justi- 
fied in thus preventing him from going to the per- 
formance of his official duties? We see no difference 
between the case supposed and the case presented by 
the record. The law is no respecter of persons. Its 
glory is that it extends its protecting hand as well to 
the lowly workman as to the learned judge. Each one 
of these thirteen non-union laborers, soiled with ore- 
dust from the docks, yet willing to comply with the 
reasonable regulation which required him to take his 
seat in the smoking car, rather than in either of the 
passenger coaches, was as much entitled as was the 
appellee to demand of a carrier, holding its franchises 
at the hands of the State for the benefit of the whole 
public, a safe passage, at the close of his day’s labor, 
to his home and his family. Hence it was no 
less the duty of the railroad company to take the thir- 
teen laborers on the train than to take the appellee 
thereon. Appellant was not obliged to neglect its 
duty to the one because the performance of that duty 
might, in some remote and uncertain degree, result in 
harm to the other. It is not contended, nor is theres 
particle of evidence to show that the appellant had any 
notice that this attack would be made on its train, 
either at the place where it was made or at any other 
point on its road. No prudent man, even in the exer- 
cise of that high degree of care which the law imposes 
upon the carrier of passengers, could be expected to 
foresee or anticipate that the animosity of union tow- 
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ard non-union laborers would lead to such a wanton 
and fiendish attack as is shown by this record to have 
been made in a civilized city, and under a government 
by law, upon @ train full of peaceable aud orderly pas- 
sengers. (2) The third instruction given forthe appellee 
told the jury that the appellant could not justify the 
admission of the non-union laborers into the train 
“on the ground that the defendant had issued to the 
foreman of said laborers a ticket on which they were 
carried on said train.’’ We think that this instruction 
was calculated, under the circumstances of this case, 
to makea wrong impression upon the minds of the 
jury. It seems to intimate that the obligations of the 
appellant to the laborers would be less binding in a 
case where their common employer paid for the pas- 
sage of all of them, and purchased oue ticket for them 
all, than such obligations would be in a case where 
each laborer paid his own fare and bought his own 
ticket. We know of no authority, and can see no rea- 
son, for any such distinction. Whatever rights and 
privileges would inure to the benefit of the laborers by 
reason of their fare being paid, would so inure 
whether such fare was paid by themselves or by the 
steel company which employed them. (3) It is con- 
tended that if appellant was bound to take the non- 
union men on board, it should have provided a suffi- 
cient force to protect them against the dangers which 
were likely to arise under the circumstances. It is 
true that section 105 of the railroad law of this State 
provided that conductors of railroad trains ‘‘ shall be 
vested with police powers while on duty on their re- 
spective trains” (Hurd Rev. Stat. 1883, p. 948); but 
the object of this provision was merely toclothe such 
conductors with the authority to keep order among 
their passengers. This abundantly appears from the 
language of sections 106 and 107, which authorizes con- 
ductors to remove disorderly passengers, and to call 
on the other employees of the train and the other pas- 
sengers to aid them in such removal, and which also 
authorizes a conductor to arrest any person committing 
acrime on the train. It was never the intention of 
the statute to require railroad companies to carry a 
force large enough to repel the attackeof an outside 
mob. In this case the testimony tends to show that 
the strikers who made the attack consisted of between 
one hundred and two hundred men. The officers in 
control of the train were unable to do any thing 
against such a force, and were overpowered. The 
duty of protecting the citizens of the state against so 
large a body of rioters as is here referred to rests upon 
the civil authorities and not upon the railroad corpo- 
rations. To iu»pose such a duty upon the latter would 
be to clothe them with apart of the functions of the 
government itself. Pittsburg, Ft. W. & C. R. Co. v. 
Hinds, 53 Penn. St. 512; Simmons v. New Bedford, V. 
& N.S. B. Co., 97 Mass. 361; Rorer Railr. 1005; Shear 
& R. Neg., § 2876. Ill. Sup. Ct., Nov. 29, 1886. Chicago 
& A. R. Co. v. Pillsbury. Opinion by Magruder, J. 


CONTRACT—ENTIRE CONTRACT—SUBSCRIPTION FOR 
PUBLICATION ‘‘ IN TEN PORTFOLIOS ’’—PART PERFORM- 
ANCE.—A contract to ‘‘subscribe for one copy of the 
Art Treasures of America, in ten portfolios, at $15 
each, as published,’’ is an entire contract, and where 
the defendant has accepted two of the portfolios, but 
refused to take the remainder, in an action against 
him for the breach of his contract, evidence offered by 
him for the purpose of avoiding the whole contract is 
inadmissible, unless he restores the portfolios already 
received, and rescinds the contract in toto. A major- 
ity of the court think that this is such a contract as is 
described in Badger v. Titcomb, 15 Pick. 409, 418, 
where “ although the agreement is entire, the perform- 
ance is several;” or, as said in Denny v. Williams, 5 
Allen, 1, 4, a contract ‘“‘one and entire in its origin, 





and yet looking to the performance of different things 
at different times, it may be divisible in its opera- 
tion;’’ that an action under it could be maintained 
for the price of each portfolio when each was deliv- 
ered, but that the contract is one entire agreement to 
take one copy of a publication made up of ten parts or 
portfolios, which together should constitute the Art 
Treasures of America, and that it is not a contract 
containing ten distinct and independent agreements 
to take ten different portfolios, one under each agree- 
ment. See Vinton v. King, 4 Allen, 562. The defend- 
ant’s evidence went to the whole contract, and was of- 
fered for the purpose of avoiding the whole contract, 
and he could only avoid the contract for fraud in its 
inception, by rescinding it in toto, and by restoring to 
the plain tiff the portfolios which he already received. 
If thedefendant hadaright to avoid the contract, 
and exercised that right, he had a defense to this ac- 
tion, and could recover, in an action brought by him, 
the $30 he had paid, and the portfolios would all belong 
to the defendant; but the defendant could not retain 
part of the portfolios under the contract and avoid 
the contract as to the rest. Clark v. Baker, 5 Mete. 
452; Morse v. Brackett, 98 Mass. 205; Mansfield v. 
Trigg. 113 id. 350; Young v. Wakefield, 121 id. 91. It 
does not follow from this that the defendant is re- 
quired to receive any portfolios that are not such as 
the contract calls for, or that if plaintiff did not from 
time to time offer to the defendant ten portfolios, each 
of which satisfied the description contained in the 
contract, the defendant might not recover damages 
for a breach of the contract by the plaintiff. Mass. 
Sup. Jud. Ct., Oct. 23, 1886. Barrie v. Earle. Opinion 
by Field, J. 

CONVERSION — POST-OFFICE ORDER — PAYMENT 
THROUGH BANKER—MISAPPROPRIATION BY PAYEE’S 
AGENT-—BANKER’'S LIABILITY.— Plaintiff's employed a 
secretary, whose duty it was to open letters and 
receive money and pay the money received in to 
plaintiff's account at defendants’ bank. The secre- 
tary had a private account at defendants’ bank, but 
it was not shown that plaintiffs knew that he had. He 
received post-office orders sent to plaintiffs, fraudu- 
lently paid them in to his private account, and appro- 
priated the proceeds. By a regulation of the post- 
office the signature of the payee wus not required to 
the receipt on an order presented for payment through 
a banker. Plaintiffs sued defendants to recover the 
value of the orders misappropriated by the secretary. 
Held, that as the secretary had authority only to 
pay the orders in to plaintiffs’ account, defendants 
were guilty of a conversion in receiving the orders for 
the secretary and paying the proceeds to his private 
account; that the post-office regulation had not the 
effect of making the orders negotiable instruments, so 
as to pass by delivery; that there was notbing in 
plaintiff's conduct which would estop them from as- 
serting their legal claim to the proceeds of the orders, 
and therefore plaintiffs were entitled to recover. Eng. 
Ct. App., Aug. 9, 1886. Fine Art So. v. Union Bank 
of London. Opinion by Esher, M. R., Bowen and 
Fry, L. JJ. 

CRIMINAL LAW—ABORTION—MURDER—DYING DEC- 
LARATION.—On a trialefor murder perpetrated by un- 
lawfully causing.and producingea miscarriage of a preg- 
nant woman, where the evidence shows that a woman 
was informed by a physician that she could not re- 
cover, and must soon die, and declared her belief of 
her approaching death, her statements, made under 
such circumstances, are rightly admitted as dying dec- 
larations. Iowa Sup. Ct., Dec. 2, 1886. State v. Leeper. 
Opinion by Beck, J. 


‘““WILLFULLY AND MALICIOUSLY "--INTENT.— 
A person was indicted under the act prohibiting the 
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“willfully and maliciously ’ tearing down of a sheriff's 
advertisement. Held, that the defendant had the 
right to show that he tore down such ,paper without 
any evil design. The word ‘“ maliciously,’’ when used 
in the definition ofa statutory crime, the act forbid- 
den being merely malum prohibitum, has almost always 
the effect of making a bad intent or evil mind a con- 
stituent of the offense. The whole doctrine of that 
large class of offenses falling under the general denom- 
ination of “malicious mischief” is founded on this 
theory. For example, it was declared by the Supreme 
Court of Massachusetts, in the case of Com. v. Walden, 
3 Cush. 558, that the word “‘ maliciously,’’ as used in 
the statute relating to malicious mischief, was not 
sufficiently defined as “ the willfully doing of any act 
prohibited by law, and for which the defendant has no 
lawful excuse,’”’ but that to the contrary, in order to 
justify a conviction under the act referred to, the 
jury must be satisfied that the injury was done either 
out of a spirit of wanton cruelty or of wicked revenge. 
And even the word “ willfully,” in the ordinary sense 
in which it is used in statutes, was said by Chief Jus- 
tice Shaw to mean, not merely “voluntarily,” but to 
imply the doing of the act with a bad purpose. Com. 
v. Kneeland, 20 Pick. 220. This same signification of 
the term “ willful’’ was adopted in this court in the 
case of State v. Clark, 29 N. J. L. 96. The charge being 
that the defendant, in the fanguage of the statute, 
willfully destroyed a fence on the land in the posses- 
sion of another, the defendant was permitted to show 
that he did the act under claim of title to the prem- 
ises. When a statute prohibits on act if done inten- 
tionally, to such inhibition, any words being added 
indicating that to render the forbidden act criminal 
it must be the product of an evil mind, it becomes a 
pure question of statutory construction whether or 
not the animus of the person inculpated was aneele- 
ment of the crime. This was the rule adopted in the 
Court of Errors in the case of Halsted v. State, 41 N. 
J. L. 552, and exemplified in the case of Cutter v. 
State, 36 id. 125; in the latter case the court deciding 
that the mens rea was an ingredient of the statutory 
offense, although the legislative language was simply 
prohibitive of the act described. And indeedif inthe 
present instance the word “ maliciously”? were not 
found in this act, it would seem to be the rational con- 
clusion, from the nature of the thing prohibited, that 
it could not have been the intention of the law-maker 
to punish the taking down of one of these advertise- 
ments irrespectively of the good or evil design or pur- 
pose of the person doing the act; for it would appear 
to be signally absurd to suppose that the owner of 
property could not remove one of these notices from 
the door of his dwelling if the officer chose to put it 
there, or from a wall which he wished to repair, with- 
out committing an indictable offense. N. J. Sup. Ct., 
Nov. 17, 1886. Folwell v. State. Opinion by Beasley, 
Cc. J. 

MURDER-——-MANSLAUGHTER ~— SUFFICIENCY OF 
EVIDENCE.—On the trial] of an indictment for murder 
the accused, a laborer in a coal mine, unmarried, lived 
in a house near the mine, and the deceased, an orphan, 
boy about ten years old, lived with him. The boy had 
been in the habit of running away, and was disobe- 
dient. The defendant, who stood in relation of par- 
ent to the boy, used to punish him sometimes with a 
switch, but not excessively, and sometimes by put- 
ting him in a grain sack with one or two holes in it, 
and tying him init. He put himin this sack in the 
month of July, 1885, and deposited him near the house 
tied up in the sack. Some of defendani’s acquaint- 
ances came to defendant’s house, and engaged with 
him in drinking. The boy was allowed to remain in 
the sack for several hours, and when attention was 





given to the matter he was found to be dead. There 
were some wounds and bruises on his person, but not 
such as would be likely to produce death, and there 
was no evidence tending to show how or by whom the 
wounds were inflicted. The defendant was shown to 
be a man of peaceable and quiet disposition. Held, 
the evidence was insufficient to support a verdict of 
murder in the first degree, and such verdict should be 
modified to a verdict of manslaughter. Iowa Sup. Ct., 
Dec. 8, 1886. State v.Fields. Opinion by Rothrock, J, 


CHARACTER OF—INTOXICATING LIQUOR—SALE 
TO MINORS—“ BEER.’”’— Upon an _ indictment un- 
der the statute for a sale of intoxicating liquor to 
minors, the intoxicating character of the liquor must 
beshown. It was not enough for the people to prove 
merely that the defendand sold “ beer” to a minor, 
because section 6 of the dram-shop act was only vio- 
lated by a sale of intoxocating liquors, and what is in- 
cluded in and known as “ beer” is not necessarily an 
intoxicating liquor. In Webster’s Unabridged Dic- 
tionary we find the following definition of the word 
“*beer:’’ (1) A fermented liquor made from any malted 
grain, with hops and other bitter flavoring matters. 
(2) A fermented extract of the roots and other parts 
of various plants; as spruce, ginger, sassafras, ete. 
Beer has different names, as ‘small beer,’ ale, porter, 
brown stout, lager-beer, etc., according to its strength 
or 6ther qualities.” From the defirition of the word 
“*beer’’ given, can it be said that the article purchased 
was an intoxicating liquor? Suppose the “beer” pur- 
chased was made of spruce, ginger or sassafras,accord- 
ing to the definition of Webster, it would have been 
beer, and yet not an intoxicating liquor, and the stat- 
ute would not have been violated by its sale. The fact 
is beyond dispute that there are different kinds of 
beer: some are intoxicating, others not. Whether 
beer which may be sold in a given case is malt or in- 
toxicating beer, or ginger or root beer, or some other 
of the vinous kinds of beer which are known not to 
be intoxicating, is always a question of fact to be de- 
termined from the evidence introduced on the trial. 
Our statute does not prohibit the sale of beer. If it 
did, it would be sufficient for the prosecution to prove 
a sale of beer, and rest, as was done in this case. But 
unless the language is to be disregarded, the statute 
prohibits sale of intoxicating liquor; and when beer 
has been sold, it is necessary to show by the evidence 
that the article sold falls within the requirements of 
the statute: otherwise a conviction cannot be sus- 
tained. Had the proof been that the beer was intoxi- 
cating, as held in Godfreidson v. People, 88 Ill. 284, or 
that it was lager-beer, as ruled in Bandalow v. People, 
90 id. 218, the instruction would have been proper, and 
the conviction right; but such was not the case. The 
following authorities are in point on the question in- 
volved: Lathrop v. State, 50 Ind. 555; Klare v. State, 
43 id. 485; State v. Chappel, 116 Mass. 7; Com. v. Blos, 
id. 56; State v. Starr, 67 Me. 242; State v. Wall, 34 id. 
165; State v. Biddle, 54 N. H. 879; Kurs v. State, 79 
Ind. 488. In the case last cited, under an indictment 
which charged the defendant unlawfully gave to a 
person under the age of twenty-one years intoxicat- 
ing liquor, where the gift was proven to be “ beer,” 
quoting from a former case, the court said: ‘“ Beer 
may be, but is not necessarily, a malt liquor, and may 
not be intoxicating. It devolves on the State there- 
fore to prove that the beer sold was either a malt 
liquor, or that it was in fact intoxicating liquor. 
Neither of these facts could be presumed or judicially 
recognized.’’ The other cases cited will also, upon ex- 
amination, be found to bein harmony with the views 
we have expressed. The rule here indicated imposes 
no hardship upon the prosecution. If the beer sold in 
this case was malt or intoxicating liquor, that fact 
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might have been proven by a single question pro- 
pounded to the witness on the stand. Ill. Sup. Ct., 
Nov. 13, 1886. Hausberg v. People. Opinion by Craig, 
J. Scott, C. J., and Sheldon, J., dissenting. 


————__+—_—_———_ 


THE RETIREMENT OF JUDGE MILLER. 
HE retirement of Judge Millerfrom the Court of 
Appeals.of this State, on account of the limita- 
tion of age, was the occasion of the following corre- 
spondence : 

Court oF APPEALS, Dec. 31, 1886. 
The Hon. Theodore Miller—DEAR JUDGE: Your as- 

sociates upon the bench of the Court of Appeals can- 
not part with you at the close of your long and useful 
service without assuring you of their regret at the in- 
evitable separation, and of their appreciation of the 
legal ability and unflagging industry with which your 
duties have been performed. We have found you 
always ready and prompt in bearing your share of the 
common burden, courageous and conscientious in 
forming your own opinions and listening patiently and 
determining wisely where conclusions differed. We 
have seen you persisting in your work when health 
was threatened by the unending pressure and strain, 
and when we thought that you, equally with our- 
selves, would be better for a needed rest, and we have 
learned to admire the patient determination which 
enabled you to do your work thoroughly and accu- 
rately in spite of the obstacles interposed. You re- 
tire at the close of this year, having completed a longer 
term of judicial service than that of any judge now 
upon the bench in this State, with perhaps a single ex- 
ception. The records of the court show the multi- 
tudeand difficulty of the questions upon which you 
have been required to express its ultimate opinion or 
contend manfully for your own, and testify to the 
completeness and range of your learning, the patience 
of your investigations, the unswerving honesty of 
your judgmeut and the ability and accuracy with 
which your conclusions have been reached and then 
expressed. You will carry with you into your retire- 
ment our respect and strong regard, and our earnest 
wishes that the closing years of your life may be con- 
tented and prosperous and happy. 

Faithfully, your associates and friends, 
WILLIAM C. RUGER, CHARLES ANDREWS, 
Gro. F. DANFORTH, Cuas. A. RAPALLO, 
RoBER1 EARL, Francis M. FINCH. 


Hupson, Jan. 5, 1887. 

My Late Associates of the Court of Appeals: Your 
very kind communication arouses the deepest feelings 
in my heart, and I value, beyond expression, its words 
of commendation and regard. I cordially reciprocate 
the sentiment it contains, and I greatly prize the high 
estimate you have placed upon my services as a mem- 
ber of your court. I have been sustained by the un- 
wearied and patient toil of my associates, and their 
wise counsels and cheering words have imparted re- 
newed strength and vigor and contributed greatly to 
aid my efforts. Too much vigilance cannot be exer- 
cised in a court of last resort in the disposition of the 
important and varied interests involved. The ques- 
tions are generally intricate and difficult, imperatively 
demand the closest attention and examination and 
the most deliberate consideration. They have re- 
ceived all thisat your hands. No judges could have 
been more faithful and just in the performance of their 
official functions. My brethren and associates, in the 
past, I need not assure you that itis with emotions 
not unmingled with regret, that 1 break up the agree- 
able associations of many years and relinquish a field 
of labor which is suited to my taste and habits, and to 





which the best portion of my life has been devoted, to 
seek elsewhere new sources of comfort and enjoyment. 
In retiring from the Court of Appeals I shall cherish 
with grateful recollections the harmonious relations 
that at all times existed among its members, their 
mutual confidetice and respect, the affectionate and 
friendly feelings manifested, and the courtesy which 
has so strongly marked our intercourse with each 
other, and which has lifted us far above the strife of 
partisanship or a mere desire to enforce individual 
views. It will always be a pleasure to recall my years 
of toi] in your court. Ishall take deep interest in its 
future decisions and shall remember with satisfaction 
my association with its members. With the highest 
regard, I remain 
Very sincerely your friend, 
THEODORE MILLER. 


The bar of this State will heartily concur in the sen- 
timents of the letter to Judge Miller from his late as- 
sociates. This venerable and learned judge has given 
to our State twenty-five years of most useful service 
and has literally worn himself out physically in the 
performance of his duties, which for several years have 
been performed only at the expense of suffering and 
deprivation. Very few judges in the history of the 
State have rendered so much and such intelligent ser- 
vice; none have been more modest, more candid,more 
patient,or more generally right. He will carry with 
himthe good wishes and gratitude of the bar. We 
wish that he might relieve the irksomeness of his re- 
tirement by the payment of the only debt which he 
owes his profession—a book, either of the law, orof 
professional reminiscences with which his memory is 
amply stored. 


STATE BAR ASSOCIATION. 


Rooms oF STATE BAR ASSOCIATION, 
CAPITOL, ALBANY, N. Y., 
January 27, 1887. 

At a meeting of the Executive Committee of the 
New York State Bar Association, held at the office of 
Moak & Buchanan, in the city of Albany, January 17, 
1887, the recording secretary was, by resolution, re- 
quested to publish the following notice in the ALBANY 
LAw JOURNAL: 

‘“*Members of the New York State Bar Association 
having papers to serve in the city of Albany, or busi- 
ness in the Executive Chamber, or any of the different 
departments in the Capitol, with the clerk of the Court 
of Appeals or Supreme Court, or any ex parte business 
in any of the courts of Albany, will have it promptly 
attended to by addressing the said secretary.” 

L. B. Proctor, 
Recording Secretary, 
Capitol, Albany, N. Y. 


——__¢_____ 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Jan. 25, 1887: 

Appeal dismissed with costs—In re Application of 
Allen Campbell, commissioner of public works, etc. 
— Order affirmed with costs—Alonzo Bradner and 
another, executors, etc., v. Lauren E. Woodruff and 
others, trustees, etc.——Order affirmed with costs— 
Charles DeGraff and others, respondents, v. Patrick 
H. Cummings, appellant.——Order affirmed—Peuople 
v. Bank of Danville; In re Petition of George Enger 
and others.——Order affirmed with costse—George C, 
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Carter, respondent, v. Emily P. Beckwith, adminis- 
tratrix, etc., and others, appellants.——Order affirmed 
with costs of appeal in this court to be paid by appel- 
lant to respondent’s attorney—Sarah J. Creshall, ap- 
pellant, v. Catharine Mullin and others, respondents. 
Appeal dismissed with costs—Estelle D. Bowers, re- 
spondent, v. Fred C. Durant and others, appellants. 
— Motion for reargument; appeal denied without 
costs—Conver v. Duber.—Motion for reargument 
denied with $10 costs—Derlet v. DeGraff.——Motion 
to dismiss; denied with $10 costs—Elgin v. City of 
Troy.— Motion to dismiss; denied with costs—Hong 
Kong Baking Company v. Cooper.—HMotion to dis- 
miss appeal granted with costs, unless the appellant 
shall procure from the next General Term a modifica- 
tion of the order of reversal, for which purpose the re- 
turn may be remitted to that court, and without pre- 
judice, in case of such modification, to the right of 
the respondent to renew or repeat his motion for dis- 
missal—People, appellant, v. Michael Kurtz, respond- 
ent.—Motion to dismiss; denied with $10 costs— 
Kelsey v. Sargent.—Motion to correct return; de- 
nied with $10 costs—Slates v. Cromwell.—Motion to 
advance and prefer; granted without costs—People, 
ex rel. Houghton, v. Andrews.—Motion of public 
administrator granted; that of respondent to put 
cause on the calendar as of date of the original re- 
turn also granted. Motion otherwise denied—Vilas v. 
Page.——Motion to put on calender and prefer; de- 
nied with $10 costs—Collyer v. Collyer. 


a 


NOTES. 


It has been judicially decided that it is not cruelty, 
authorizing a divorce, that a woman will not “flop.” 
In a recent Iowa case a husband sued for divorce on 
the ground that his wife would not kneel when 
he prayed. The court said this would hardly an- 
swer. 


MocKERY OF JusTICE.—It adds to the excitement of 
living in San Francisco that the cable car]’on which 
you gohome tosupper may at any time run overa 
dynamite cartridge. Two of the cartridges went off 
on Thursday evening, and one did serious damage, 
The same incident has occurred several times before 
within a month. Such outrages are vexatious, and 
must irritate the San Franciscans, but the dynamite 
scoundrels will get caught in the end, and then 
—Rochester Union. Well, what then? Sympathizing 
friends will probably appear and give bail for the ap- 
pearance of the culprits when wanted. Possibly a 
grand jury will indict them some months latter. Then 
if the incriminating evidence is known to be strong, 
the ringleaders will find means of indemnifying their 
bondsmen and abscond. Or perhaps the chief wit- 
ness will be spirited away. When the cases are called 
for trial counsel will say they are not prepared, and 
persuade an obliging judge to grant a postponement. 
This is likely to happen two or three times. At the 
end of a year or so the trial will come on. If a jury 
be secured the few witnesses remaining will testify. 
The judge will deliver a milk-and-water charge. A 
disagreement of the jury may then be expected. Ifa 
verdict be found, look out for one of acquittal. In 
the event of a conviction, errors on the trial or in the 
judge’s charge will be alleged as affording ground for 
an appeal and a reopening of the case. The appellate 
court is likely to order a new trial, and all the previ- 
ous proceedings will be rehearsed. If another convic- 
tion be secured a second appeal is likely to follow. 
Should that fail, the governor will be overwhelmed 








with petitions for pardon or commutation of sentence, 
By this time some two years will have elapsed since 
the arrest of the criminals, affordiug opportunity for 
public indignation to subside. The goveruor may be 
led to believe he can score a point for himself by yield- 
ing. If he happen to be obdurate, the criminals will 
go to prison, and there await the inauguration of a new 
State administration. Then another batch of peti- 
tions will go to the executive chamber, borne by paid 
lawyers who will have as auxiliaries a lot of goody. 
goody old women of both sexes, pleading that the con- 
victs are penitent, and have suffered enough to expiate 
their villainy. Finally the scoundrels will come out 
of durance to be feasted and made much of generally 
until they take a notion to perpetrate some fresh 
atrocity and bring about them a second set of admir- 
ing ruffians and philanthropic grannies, backed by hair- 
splitting lawyers, complaisant judges, and a lenient 
chief magistrate. * * * Not one offender out of 
ten comes to final grief. If an arrest is made the 
chances are as six to one that he will never be tried, 
eight to one that he will escape conviction, sixteen to 
one that he will not be punished. And the more atro- 
cious the offense committed the greater the chances of 
immunity. * * * Murderers, instead of being 
hanged, are sent to State prison ostensibly for life,but 
the average duration of life terms is only about ten 
years.—Troy Times. 


IntTuITION v. LAw.—Thin walls have their advan- 
tages. A law student, who married during this, his 
last year in the law school, has a room next to mine, 
and he has occasional fits of trying to train his wife’s 
mind. The other night he seemed to be vigorously at 
work on what I conjectured to be some problems in 
pleading. His wife was in the room. He: ‘ Well, 
what does this mean? ‘Contract. Plead in abate 
ment that plaintiff was a feme covert. Issue joined, 
and verdict for plaintiff. Judgment for whom and 
what?’ The man is crazy!” She: ‘‘Why, dear, 
what's the matter; let me look at it. Oh! ‘ Contract. 
Plea in abatement! What does that mean, dear?” “It 
means that—.’’ ‘‘ Yes; but what does femy covert 
mean, first?”’ ‘*Feme, that means a married woman.” 
‘Oh, what a horrid name—how disgusting! What do 
they call them that for? Now, they pleaded that— 
that it was all to stop, did they? Why don’t you go 
on and explain, dear?’’ ‘‘ Well, for example, say 
there was a woman who had agreed to have Jones 
build a house for her, and had paid him* something, 
and Jones didn’t build it. So she sued Jones. Jones 
pleaded in abatement—’’ ‘“‘ Yes, dear, I see. Go 
right on.” ‘That she was a married woman, and 
couldn't sue him.’’ ‘“ Why not; I’d like to know?” 
“Oh, that was the common law. He said she couldn’t 
sue him, and that the case ought to stop.” ‘I see; 
and then, ‘issue joined,’ does that mean the children, 
dear, did—’’ ‘‘My Scotts!” ‘‘ What is the matter? 
Did they come into the contest and defend their 
mother?” “That means that—well, that issue was 
joined; that they fought it out on that line—that they 
brought in their witnesses and argued it before the 
jury and decided it; it says verdict for the plaintiff!” 
‘Well, dear, excuse me, 1 thought the children came 
in. So they decided the woman could have the 
house? I’m glad of that? ‘Judgment for whom and 
what?’ why don’t you just tell him the woman got 
her house?”’ “There wasn’t any house; I made that 
up.”’ ‘“*So you did, dear; you are so smart! Well, 
you can just write him a little story about it—1 know 
he’ll like it. Don’t you think I had better sit on your 
lap, dear, while you explain some more?’’ And the 
conversation at that point became unintelligible. 

J. E. W. 
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CURRENT TOPICS. 

BILL has been introduced in the Assembly 
of this State to substitute imprisonment for 
life for capital punishment in the case of women. 
No reason can be given for such a change, except 
the gratification of a puling sentimentality. <A 
woman who is wicked enough to commit murder de- 
serves no favor on account of her sex. God’s law 
made no exception, and to be more merciful than 
It is said by 
the sentimentalists and the women’s right folk that 
women ought not to be put to death because they 
have no voice in the making of the laws. The same 
reasoning would relieve them from any punishment 
whatever in any case, and it would apply to males 
under twenty-one years of age. If hanging is a re- 
pulsive and indecent death for women, provide a 
more humane and decent mode for them, or better 
still, for all capital criminals. But so long as mur- 
der is a capital offense let us have it inexorably en- 
forced without distinctions. Those who believe 
that the abolition of capital punishment would re- 
sult in the increase of murders must certainly con- 
cede that such would be the effect if the capital 
penalty were abolished as to women alone. We are 
by no means certain that such would be the effect 
ifthe penalty of imprisonment could be adminis- 
tered without hope of commutation or pardon, but 
human ingenuity cannot devise any sound reason 
for arguing that a woman should not be subject to 
the same dlegree of punishment as a man for the 
like offense. Those who argue for the equality of 
the sexes should concede an equality of punishment 

if they claim an equality of privilege. 


The proposed bill however is one degree less ab- 
surd than one proposed in the Illinois Legislature. 
The Argus says: ‘‘ A bill is to be brought before 
the Illinois Legislature, which, although apparently 
correct in principle, is exceedingly dangerous to 
society in general. It is that when a seducer is 
killed by a near relative of the woman he has be- 
trayed, the offense shall be only considered a mis- 
demeanor. A similar bill is before the Indiana 
legislature. While a seducer should be punished 
forhis crime, it is safer to leave the question of 
punishment in the hands of the law. If individu- 
ils are authorized to take up the role of avenger 
ad have power over life and death, the very fun- 
damental principle of law and ordar is violated. 
besides, many innocent persons might be made vic- 
tims of mistakes by the clever misrepresentations of 
the real culprits.” We agree to all of this except 
the assertion that the proposition is ‘‘ apparently 
‘orrect in principle.” To mitigate or excuse mur- 
deron the ground that it is committed in revenge, 


Vou. 35 — No. 6. 





and especially in revenge for an act which is not 
condemned by the criminal law, is an extremely 
unprincipled proposition, abhorrent both to law and 
to morals. It would perhaps be better to punish 
such homicides in the way proposed rather than not 
at all, as is the present practical result, but the 
right thing to do would be to constitute adultery 
and seduction crimes, and then hang people who 
take the law into their own hands, These avengers 
are almost always the men who are quite apt to 
poach on their neighbors’ domains, just as lynchers 
are usually composed of the baser sort. The right 
way to deal with the Sickles, Coles and MacFar- 
lands is to let them have the satisfaction of inflict- 
ing their private revenges, and then inflict public 
justice on them. We would have no distinctions 
of the law here, either. 


Another bill introduced in the Assembly of this 
State proposes, we believe, to abolish the limit of 
$5,000 as the recovery in actions for death of per- 
sons caused by negligence. It does seem rather ab- 
surd to say that a man may recover any amount of 
probable damage for a temporary injury, but that 
for a fatal injury, resulting perhaps in distress and 
poverty, sometimes ruin to his family, they shall 
not have more than $5,000. Perhaps in considera- 
tion of the known partiality of jurors in such cases, 
and their known hostility to railroads, and their 
known prejudice against wealthy manufacturers, it 
might be wise to fix some limit, say $10,000; but 
we are by no means confident that it would be just 
to do that. Why should any leniency be shown, it 
is asked, simply because the injury is fatal? Is not 
that rather a good reason for severity? But cer- 
tainly the limit of $5,000 is preposterously small, 
and there should be some modification. The only 
possible argument against the change is that it will 
increase the gains of a set of speculative lawyers 
who thrive on contingent fees in this sort of busi- 
ness. Why would it not be a good plan to make 
such recoveries, beyond a fixed reasonable amount, 
exempt from claims for counsel fees, as is the case 
in pensions? At the same time, give counsel a rea- 
sonable lien for fees. 


Our profession are notoriously fond of biography, 
especially of legal biography, and have always 
bought with avidity even the poorest clap-trap tra- 
ditional stories of the bench and bar. The ‘‘ Life 
of Emory A. Storrs, his wit and eloquence, as shown 
in a notable literary, political and forensic career, 
by Isaac E. Adams,” is the latest and not the least 
meritorious of legal biographies. The subject was 
one of the most brilliant and famous lawyers and 
orators of the middle west, a native of this State. 
It is a mistake of his biographer and his admirers 
to try to elevate him to the plane of Erskine and 
Choate, and — shall we be believed? —to that of 
Burke. He was an extraordinarily clever rather 
than a great man and lawyer. He had remarkable 
wit, sense, tact, power; the art of persuasion; a 
most admirable diction, affluent but not diffuse; 
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fair scholarship, perfect self-possession, readiness, 
audacity, independence — all these qualities. Then 
why was he not a greater power at the bar and in 
the country? We may hazard the conjecture that 
it was because his moral endowment possibly was 
not on the plane of his intellectual. His was not 
altogether an elevated character, although his was 
a very interesting personality. This book too is 
very interesting, and in every point save one the 
biographer’s work has been executed not only with 
ability but in good taste. We do not admire his 
puffs of Mr. Storrs copied from the newspapers. 
Every man who ever heard Mr. Storrs, or of him, 
knows well enough his merits without the assur- 
ance of the Bungtown Sentinel. Mr. Adams shows 
special skill in stating the facts of the famous cases 
in which Mr. Storrs was engaged. He surprises us 
by his evidence of Mr. Storr’s great industry in the 
preparation of causes. There are comparatively 
few legal arguments, unfortunately, in the volume, 
and there is little to show any just claim to a ‘‘tit- 
erary career.” The stump speeches are exceedingly 
readable, amusing, even convincing to those of the 
same way of thinking, but contain too much sar- 
casm and bitterness, degenerating into frequent vio- 
lent abuse. For ourselves we do not believe that 
the entire Democratic party at the north during 
the civil war were rascals, and traitors, and drunk- 
ards, and worthy of going to hell. If we had so 
believed we should not have expected to convert 
them by telling them of our belief. Such speeches 
are more effective to confirm than to convert. On 
the great and vital public topics Mr. Storrs was 
right — he was a loyalist, opposed to paper money 
inflation, in favor of ‘‘ temperance ”— so called; 
and his speeches on these topics are in most respects 
very admirable — elevated in spirit, elegant in dic- 
tion, sound in doctrine. His address on Decoration 
Day was in every respect beautiful, and his histori- 
cal discourse on Chicago, and his lectures on the 
jury system and the law of libel are very interest- 
ing, and to our taste exhibit the speaker in a much 
more engaging light than his stump speeches, 
amusing as they are. Every lawyer will read 
every page of this book with eager interest, 
and every lawyer must admire the style if he 
does not always applaud the sentiments of the 
lamented orator. The volume has an excellent 
steel engraving of Mr. Storrs. There are some 
typographical errors and some bad grammar which 
ought to be corrected. We are very certain that 
Mr. Storrs would not have been guilty of saying 
“aint,” or of spelling the name of what he evi- 
dently regarded as the Democratic prototype and 
patron, ‘‘devel.” Also, although a diligent man 
he did not spell the adjective with two l’s. 


It is said that the attorneys for Miss Van Zandt 
have procured an injunction against the exhibition 
of a wax-figure of that young woman in one of the 
museums of Chicago. This seems a novel use of 
the writ, and yet as Mr. Austin Abbott asks in the 





———— ne 


Daily Register, ‘‘why not?” He says: ‘‘ We an 
inclined to think that if there is a doubt about it 
this is one of a class of cases where actions ough; 
to be sustained here and now, without regard ty 
the traditions of Westminster Hall, or even those of 
the courts of the conservative eastern State 
Changed conditions may justify different remedie, 
We are inclined to think that if a dime museny 
had been charged with caricaturing some person of 
rank in the time of Lord Eldon he would not hay 
disavowed jurisdiction, although he might have r. 
fused to interfere on the merits. However baffling 
may be the effort to find a category of recognize 
causes of action to sustain the proceeding, it ma 
be that such a proceeding ought to be sustained 
Is it put on the ground that the effigy is a libel! 
Courts of equity refuse to enjoin libels, and in this 
country do so even when property rights are in. 
jured. Jsit on the ground that every person hy 
a sort of copyright in his own appearance? The 
statute does not recognize it, and the common-lay 
doctrine of literary property hardly covers the case, 
unless perhaps a well dressed lady might claimt 
be the author and proprietor of her own ‘ design’ 
It was in Chicago, we believe, that an eminent phy 
sician was refused an injunction against a quack, 
who taking advantage of the similarity of name, 
took an office and advertised so as to sell his pilk 
on the strength of the other’s reputation. Perhaps 
the Chicago courts are going to consider the other 
side of questions of this sort.” It was lately held 
in Kidd v. Horry in the Federal Circuit Court, # 
Aus. Law Jour. 371, that an injunction will nt 
issue to restrain a libel on business. We do nt 
understand that it was claimed that the wax figure 
hurt the lady’s ‘‘ market.” 


An ingenious instance of the evasion of lawi 
found in Parker v. Harrison, 63 Miss, 228. A. hai 
been accustomed to sell whisky by the gallon. R 
went to him to buy from him as usual. A. said 
that he was out of whisky but that he wanted some 
himself. So R. gave A. fifty cents, and A. added 
the additional money necessary, and went over to 
H. and bought one gallon, and returned and gave 
R. one pint, a quantity in proportion to the money 
furnished by R. Held, that this was not a violation 
of law forbidding the sale of whisky in a less qual 
tity than one gallon without a special license, asit 
was a joint purchase, not a sale by A. to R. There 
are certain instincts of human nature which it isim 
possible for the law to suppress or defeat. The sp 
petite for intoxicating drink is one of them. Th 
best way to get around it is to put a high price 
it. We have been told that the weakness of young 
infants in prohibition States is alarming — they ® 
quire to be bathed in whisky or rum all the time. 


NOTES OF CASES. 


N Haws v. Fire Association of Philadelphia, Pesw- 
sylvania Supreme Court, Nov. 15, 1886, an * 
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surance against fire and lightning of horses ‘‘ con- 
tained in” a certain barn of the insured, was held 
to cover the loss of one of the horses struck by 
lightning while in a pasture on the same farm. 
The court said: ‘‘ The policy, as before stated, de- 
scribes the property as ‘ contained in his two-story 
frame barn,’ etc. Was this intended as a promis- 
sory contract or warranty that the horses were to 
be kept all the time in the barn, and that the policy 
should cease to cover them the moment they left its 
shelter? We must take a reasonable, common- 
sense view of the contract, and by so doing we shall 
best arrive at what the parties actually intended. 
We have here a farmer insuring his horses against 
lightning. He was contracting for indemnity in 
case his horses should be killed. He knew, as 
every man of average intelligence knows, that the 
danger from lightning exists almost wholly in the 
summer season. ‘That is a period of the year when 
stock of all kinds upon farms is left in the fields 
much of the time, by day and by night. A policy 
of insurauce which only covered stock when in the 
barn would not furnish indemnity, and no man of 
common sense would insure in such a company. It 
is true in an insurance upon such personal property 
as household goods or a stock of merchandise the 
words ‘contained in a’ particular building would 
seem to imply that the property insured should re- 
main in such building, and that if removed there- 
from the policy would not cover it. But in such 
cases the ¢ontract contemplates that the property 
shall remain in the building, and there are obvious 
reasons why a change of location would affect the 
insurance. The very nature of such property im- 
plies permanency in its location. But it is not so 
with a man’s horse. It is of no use to him if kept 
inastable. We can understand that if in a fire 
policy hay, straw or grain is insured in a barn, the 
insurance would cease if removed to some other 
building. Such would be the reasonable meaning 
tothe contract of insurance, and what the parties 
probably contemplated when they made it. But 
none of this reasoning applies to a lightning clause 
upon horses or other stock. The terms and condi- 
tions to which such an insurance is subject must be 
such as are reasonably applicable to such kind of 
insurance upon this particular species of property, 
and such therefore as the parties may be presumed 
tohave had in view when the contract was made.” 
See Lyons v. Prov. Washingtou Ins. Co., 14 R. I. 109; 
8. C., 51 Am. Rep. 264, and note, 48 id. 64, 


In Johnston’s Appeal, Pennsylvania Supreme Court, 
Nov. 15, 1886, it was held that the transportation 
and supply of natural gas for public consumption 
isa public use, and corporations engaged in its 
transportation and supply are vested with the right 
of eminent domain, and therefore injunction will 
not issue to restrain a company from laying its pipes 
Manother’s land. The court said: ‘‘It 1s a curi- 
ous Objection to set up against the act of May 29, 
1885, in view of the present consumption of nat- 





ural gas, that its-use is not a public one, and that 
therefore those corporations which are engaged in 
its transportation may not be vested with the right 
of eminent domain. As well might this objection 
be urged against the vesting of this power in those 
companies which have been incorporated for the 
purpose of supplying our towns and villages with 
water, in which the public interest is found, not in 
the transportation but in the use of that fluid after 
it has by these agencies been transported. Nor 
would it seem to us as of the slightest materiality 
that the water thus produced had been drawn from 
a single spring, well or basin. Just so with nat- 
ural gas. It has become a public necessity, but as 
it cannot be used except it be piped to the manu- 
factories and residences of the people, it follows 
that as the piping of it is necessary to its use the 
means so used for its transportation must be of 
prime importance to the public, and directly affect 
its welfare.” See McCormick v. Dist. of Columbia, 


4 Mackey, 396; 8S. C., 54 Am. 284. 


In Re Road in Drumore Township, Pennsylvania 
Supreme Court, Oct. 4, 1886, it was held that in 
the absence of any rule of court prohibiting view- 
ers appointed to lay out a public road from being 
entertained, it is not a valid objection to their re- 
port that they were entertained, provided that no 
sinister purpose or effort to unduly influence the 
viewers is shown. ‘‘ When viewers are required 
to go a considerable distance in the country a ne- 
cessity for refreshments may exist that would not 
in a city.” 


In Miller v. St. Lowis, I. M. & 8.R. Co., Missouri 
Supreme Court, Dec. 20, 1886, it was held that a 
railroad company liable for damages caused by the 
burning of a fence around a cornfield is also liable 
for the destruction by cattle of the corn formerly 
inclosed by the fence. The court said: ‘‘The 
chief point of objection however which the defend- 
ant takes is to the doctrine that the company is not 
responsible for the destruction of the crop by cat- 
tle, etc. It was in evidence that it was a good 
stock range around plaintiff’s field, and that many 
horses, cattle and hogs came into the field after the 
fence was burned, and in spite of all efforts to keep 
them out destroyed the crop before the fence could 
be rebuilt. The destruction of the crop of corn 
by the stock ranging around the field after the bar- 
rier of the fence was removed by fire was just as 
natural a result, and one to be as much expected as 
that the fire would destroy the fence in the first in- 
stance. Had the fire destroyed the crop of corn no 
one would doubt that under our rulings the plaint- 
iff could recover. The case is the same in princi- 
ple where the immediate result of the fire is to re- 
move the only intervening obstacle between the 
stock and the crop as where the natural result of 
such removal is as disclosed by the evidence here. 
No one who has ever lived in the country would 
need to have this view of the subject pressed upon 
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his attention. And itis sufficient if the injury is 
the natural, though not the necessary or inevitable 
result of the negligent fault. Shear. & R. Neg., § 
596. In Kellogg v. Railroad Co., 26 Wis. 223, it 
has been ruled in a very able opinion by Dixon, 
C. J., that the maxim causa provxima, etc., includes 
not only liability for all natural and probable in- 
juries having origin in the wrongful act of omis- 
sion, but such injuries as are likely in ordinary cir- 
cumstances to ensue from the act or omission in 
question. And it has been ruled in England that 
it is not necessary to a defendant's liability, after 
you have established his negligence, to show in ad- 
dition thereto that the consequences of the negli- 
gence could have been foreseen by him. Smith v. 
Railroad Co., L. R., 6 C. P. 21. And to the same 
effect is a case in Massachusetts, Higgins v. Dewey, 
107 Mass. 494; cited Whart. Neg., § 20. fee Leg- 
gett v. Rome, etc., R. Co., 41 Hun, 80; 34 Aus. Law 
Jour. 202. 


INSURANCE—DELIVERY OF POLICY WITH- 
OUT PAYMENT OF PREMIUM. 

N Peoria Sugar Refinery v. Susquehanna Mut. Fire 
Ins. Co., in the United States Circuit Court for 
the Eastern District of Pennsylvania, on the 6th of 
February,1884,and reported without opinion in 20 Fed. 
Rep. 480, a policy of insurance on the plaintiff's factory 
provided that the company should not be liable *‘ until 
the cash premium be actually paid to the company, or 
an agent of the company;”’ that any broker or other 
person than the assured, who had procured the pol- 
icy, should be ‘‘ deemed the agent of the assured, and 
not of the company ;’’ that no person should be con- 
sidered the agent of the company unless he held the 
commission of the company; that there should be no 
waiver by the company of any term in the policy, ex- 
cept by express authority in writing. The insured, 
owning a large factory, placed their insurance in the 
hands of H. & C., insurance brokers in New York; 
H. & Co. applied to B. & Co., insurance brokers in 
Jersey City, who obtained the policy and delivered it 
to H. & Co. B. & Co. had previously placed a few 
risks with the defendant, but was not in fact their 
ageat. H. & Co. sentthe premium to B. & Co., who 
kept it for several days, and until the property in- 
sured wae burnt, when they sent it to the defendant, 
who refused to acceptit. Held, that B. & Co. were 
not the agents of the company to receive payment for 
the company, and that the plaintiff could not recover. 

Itis to be regretted that the learned judges who de- 
cided this case have filed no opinion giving reasons 
fortheir decision. But looking at the facts and their 
honors’ final determination on them, the case may be 
said to establish— 

First. That when a policy contains the following 
stipulations: Payment of premium a condition prece- 
dent to validity ; any broker who procures the policy 
to be agent of the assured, and not of the company; 
no person to be agent of the company unless he hold 
the commission of the company; no waiver by the 
company except by authority in writing—execution 
and delivery of the policy before payment of premium 
is not a waiver of the condition requiring prepayment, 
and payment of the premium to the broker who pro- 
cured the policy, but who does not hold the commis- 
sion of the company, is not payment to the company, 
and if a loss occurs before the broker pays the pre- 
mium to thecompany the policy is void. 





Second. That with such stipulations in the policy,tes. 
timony cannot be admitted to show that it is the gen. 
eral custom of insurance companies to issue such poli. 
cies without requiring prepayment of premium; but 
it is allowable to show that the company in question, 
by its course of dealing with the broker who procured 
the policy, has given him implied authority to accept 
payment of premium for the company. 

Pottsville Mut. Fire Ins. Co. v. Minnequa Springs 
Imp. Co., 100 Penn. 137, was a similar case, but did not 
raise the question of custom. It may be considered 
an authority for the proposition, that when a policy 
provides that it shall not be binding until actual cash 
payment of the premium to the company, and that 
there shall be no waiver except in writing by the see. 
retary of the company, and that no agent shall have 
power to waive any of the provisions of the policy, 
then payment of the premium to a broker who pro. 
cured the policy from au agent of the company is not 
payment tothe company. The two cases, it will be 
seen, agree in leaving a clause for prepayment of pre- 
mium, and a clause forbidding waiver, except by au- 
thority of the company in writing. The Minnequa 
Springs case has, iv addition, a condition forbidding 
any agent to waive any of the provisions. The other 
case has not this last stipulation, but has in place of it 
two others, namely, that the broker who procured the 
policy shall be the agent of the assured, and not of the 
company, and that no person shall be considered the 
agent of the company unless he hold their commis 
sion. 

It is often asserted that the delivery to the assured 
of a fully executed policy before payment of pre 
mium is acompletion of the contract of insurance, 
and if the loss occurs before payment the policy can 
be sued on successfully, even when there is a provis 
ion that it shall not be valid until the premium is paid. 
In other words, the company by the act of delivering 
the policy,show that they intend to credit the premium 
and waive its prepayment. This has been held in sev- 
eral cases. Behler v. German M. F. Ins. Co., 68 Ired. 
347; Bolhen v. Williamsburgh, etc., Ins. Co., 35 N. Y.131; 
Eagan v. tna L. Ins. Co., 12 Wall. 288; Equitable Ins. 
Co. v. McCrea, 8 Lea, 541; Sheldon v. Atlantic F. & M. 
Ins. Co., 26 N. Y. 460; Wood v. Poughkeepsie M. Ins. 
Co., 32 id. 619. 

But it is to be observed of these cases that none of 
them decide that mere execution and delivery ofa 
policy by an agent is a waiver of prepayment of pre 
mium, when there is a clause forbidding any waiver 
by an agent, or when there is a clause forbidding any 
waiver except by authority of the company in writing 
or when there are any of the other clauses men- 
tioned above. In all the cases the question arose 
simply on the single clause making payment of pre- 
mium acondition precedent to the validity of the 
policy. In this respect they differ from the principal 
case reported above, and from Pottsville Mut. F. ete. 
v. Minnequa Springs, etc., supra; and the decisions in 
the two latter seem to imply that the difference is ma- 
terial. 

It has been held that a condition may be waived by 
parol, even when there are other clauses in the policy 
saying that nocondition can be waived except in writ- 
ing, and that no agent has authority to waive any con- 
dition. And this on the principle that the conditions 
being entirely for the benefit of the company, waiver 
of them is the company’s own concern, and no one 
else can be injured. Butit is not held in these cases 
that such waiver can be shown by the single fact of 
execution and delivery of the policy. The waiver 
those cases is invariably proved by instructions @ 
agents, vords used by officers, or by the company’s 
past methods of dealing with its customers. Cars0! 
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vy. Insurance Co., 43 N. J. L. 300; Insurance -Co. v. Nor- 
ton, 6 Otto, 234; Phoenix Ins. Co. v. Doster, 16 id. 35; 
Insurance Co. v. Eggleston, 6 id. 572; Pine v. Mer- 
chants’ Ins. Co., 19 La. Ann. 214. 

How much evidence of this sort is necessary to 
prove waiver, or to give the case to the jury is a ques- 
tion which cannot be answered by a fixedrule. In 
Thompson v. Insurance Co., 14 Otto, 252, it was held 
that acceptance of a promissory note for the premium 
was a waiver of the condition for prepayment; but 
that failare to pay the note when due could not be ex- 
oused by showing the habit of the company to give 
notice of the maturity of such notes, and their neg- 
lect to give the notice in this instance; nor by the 
fact that in many other similar cases they had ac- 
cepted payment long after the notes were due. See 
cases supra and Coulsin v. Pennsylvania Ins. Co., 46 
Penn. St. 323; Patterson v. Insurance Co., 22 Pitts. 
Leg. Jour. 201; Lewis v. Phoenix Mut. L. Ins. Co., 44 
Conn. 72; Garber v. Globe M. I. Ins. Co., Big. L. & A. 
Ins. Cas. 221; Morey v. New York L. Ins. Co., 3 Ins. 
L. J. 493; Thompson v. St. Louia M. L. Ins. Co., 2 id. 
22; Buckbee v. United States Ins., etc., Co., 18 Barb. 
541; Mayer v. Mutual L. Ins. Co., 38 Iowa, 304. 

It is equally difficult to lay down arule as to what 
will constitute actual payment of premium under a 
clause requiring its payment. 

In Hallock v. Connecticut Ins. Co., 2 Dutch. 268, the 
premium was offered by the assured to the agent, who 
said he would consider it as paid, but would leave it 
in the hands of the assured as banker. This was held 
tobe payment. But it was not payment when the 
treasurer of the company told the assured that he 
would see the premium paid. Buffum v. Fayette M. 
Ins. Co., 3 Allen, 360. Nor was it payment, when the 
broker who procured the policy, and who had other 
dealings with the agent of the company, credited the 
agent on his books with the premium. Pottsville M. 
F. Ins. Co. v. Minnequa Springs Imp. Co., supra. 

See also New York Cent. Ins. Co. v. N. P. Jns. Co., 
2 Barb. 468; Chickering v. Globe M. L. Ins. Co., 116 
Mass. 321; Goitv. Nat. P. Ins. Co., 25 Barb. 189; Hoff- 
man v. John Hancock, etc., 92 U. S. 161; Tesebee v. N. 
0. M. Home /ns. Co., 68 N. C.11; Bouton v. Am. M. 
L. Ins. Co., 256 Conn. 542; Sheldon v. Connecticut M. L. 
Ins. Co., 25 id. 207; Wood v. Old Dom. Ins. Co., 81 
Gratt. 362; Green v. Lycoming L. Jns. Co., 91 Penn. 
8t. 387. 

The principal caso rules that proof of a general cus- 
tom among the insurance companies of receiving pre- 
miums after they are due cannot beadmitted to show 
waiver of a clause requiring prepayment. On this 
point the authorities disagree. Some follow the prin- 
cipal case and refuse the evidence. Busby v. N A., 
ee., Ins. Co., 40 Md. 572; Candee v. Citizens Jns. Co., 
4Fed. Rep. 143. 

But in others the evidence was admitted. Helme v. 
Philadelphia Life Ins. Co., 61 Penn. St. 107; Gerard, 
ee., v. Mutual L. Ins. Co., 86 id. 236; Gerard Trust, 
te. v. Mutual L.Ins. Co., 9W. N. C. (Penn.) 425; Bax- 
trv. Massassoit Jns. Co., 13 Allen, 320. 

Sypvey G. FIsHER. 


COMITY—COUNTY COMMISSIONERS’ LIABIL- 
ITY FOR REFUSING TO LEVY 
TAX TO PAY JUDGMENTS. 


MISSOURI SUPREME COURT, NOV 15, 1886. 
8. Josep FIRE AND MARINE INSURANCE COMPANY 
v. LELAND. 
Where the laws of a sister State make it the duty of the 
boards of county commissioners to levy the taxes neces- 
Sary to pay the interest coupons on ccunty bonds, with- 





out discretion, a member of such a boardin that State, 
who refuses to make a levy to pay a judgment obtained 
against the county on such coupons, when ordered by a 
court so todo, and who induces the other members of the 
board to join in the refusal, and thus prevents the levy, 
becomes liable in damages to the plaintiff in the judg- 
ment, and this liability may be enforced in Missouri. 


R. B. Vineyard, for appellant. 
T. W. Heatley, for respondent. 





Hewry, C. J. This is an action to recover damages 
against defendant on the following alleged facts: 

That he is, and for six years last past has been, a 
member of the board of county commissioners of 
Doniphan county, Kansas, and chairman of said 
board, consisting of three members, whose duties are 
purely ministerial. That plaintiff, ever since defend- 
and has been a member of said board, has owned and 
held a large number of bonds issued by said couaty in 
payment for stock subscribed by said county in the 
Denver City Railroad Company and the Atchison & 
Nebraska Railroad Company. That it has been the 
duty of said board of commissioners under the laws of 
Kansas to annually levy and cause to be collected on 
the property in said county, subject to taxation, a tax 
sufficient to meet and pay off the interest coupons of 
said bonds as they matured, without any discretion 
to refuse todo so. That defendant not only failed to 
discharge said duty, but conspired with the other 
members of said board and other citizens of said 
county to cheat and defraud plaintiff out of the inter- 
est accrued and to accrue on said bonds; and in fur- 
therance of said conspiracy the defendant induced the 
said board to disregard its said duty, and for six years 
last past has prevented said board from levying and 
causing to be collected any tax or money to pay the 
interest on said bonds. 

Then follows an allegation that plaintiff had insti- 
tuted suits on interest coupons in the Circuit Court 
of the United States for the District of Kansas against 
said board, and recovered judgments: one 13th of 
June, 1879, for $4,626 and $200 costs of suit; one 17th 
of June, 1881, for $4,150.13 and $200 costs, and another 
on the same day for $4,429.48 and $200 costs. Thatsaid 
court, by its peremptory mandamus commanded said 
board, and each member thereof, to levy a tax on all 
property in said county, subject to taxation, on the 
first Monday in August, 1882, for the purpose of pay- 
ing said judgments, etc., but that defendant, for the 
purpose of carrying out said conspiracy, and in order 
to cheat and defraud the plaintiff, refused to obey said 
mandamus and induced other members of the board 
to disobey said writ, although plaintiff was present by 
its attorney on said first Monday of August, 1882, at 
Troy, Doniphan county, Kansas, while said board was 
in session, to induce the board to discharge its duty, 
etc., but defendant then and there acting as chairman 
of said board, and in furtherance of said conspiracy, 
refused to permit plaintiff to be heard, and notified 
plaintiff that said judgments should never be paid, 
wherefore plaintiff asks judgment against defendant 
for the amount of said judgment, etc. 

A demurrer to this petition was sustained, and a 
judgment rendered against plaintiff, from which this 
appeal is prosecuted. Is the action maintainable in 
this State? 

Appellant’s counsel cite cases in other States similar 
to that of Vawter vy. Missouri Pac. Ry. Co., 84 Mo. 
679, in which the ruling was different from that of 
this court in that case, in which the railroad company 
was sued in Missouri by the administrator of one who 
was killed by a train of defendant’s cars in the State 
of Kansas, and sought to be held liable here, under a 
statute of that State, materially different from ours 
on the same subject. We held that this could not be 
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done. The common law gave no such action. The 
right to recover was purely statutory, and in this 
State the action is not maintainable by the adminis- 
trator. 

The right of action against a ministerial officer for a 
violation or neglect of duty by one injured in conse- 
quence thereof is a different matter. The common 
law gave the party aggrieved an action against the 
officer in such case. 

There is authority for the broader position, that 
“wherever, by either the common law or the statute 
of the State, a right of action has become fixed, and a 
legal liability incurred, that liability may be enforced 
and the right of action pursued in any court which 
has jurisdiction in such matters, and can obtain juris- 
diction of the parties.” Dennick v. Railroad Co., 103 

. 8. 18. 

This doctrine has been announced in cases similar 
to that of Vawter v. Railroad Co., supra, by courts 
with which this court is not in harmony on the sub- 
ject. Eu parte Riper, 20 Wend. 615, was a case in 
which in the State of New York, an attachment pro- 
ceeding was commenced against a party, a resident of 
New Jersey, on an indebtedness created by the law 
of the latter State. The defendant wus adirector of a 
bank in New Jersey, the charter of which made the 
directors, jointly and severally, liable individually to 
every creditor for the payment of any bills obligatory 
or of credit, or notes that they, or any of them, might 
issue orcirculate. It was objected that the directors, 
being corporators, are not liable at common law, but 
the statute raising their liability, and in the same sec- 
tion giving a remedy, that alone must be pursued.” 
But said the court, Cowen, J.: *‘The charter does not 
confine the creditor to any particular remedy. It 
raises in his favor a debt against an individual, and 
leaves his remedy to the general methods of the law.” 
Again: “ It raises a debt against him which may, in 
its own nature, be enforced wherever the debtor or 
his property can be found according to the forms of 
law at the place where found.” 

In a more recent case in the New York Court of Ap- 
peals, it was held that ‘“‘ when the wrong is committed 
in a foreign State or country no action can be main- 
tained here without proof of the existence of a similar 
statute in the place where the wrong was committed.” 
Leonard v. Columbia Steam Navigation Co., 84 N. Y. 
48; McDonald v. Mallary, 77 id. 547. It seems now to 
be the settled doctrine in that State that if the statute 
of one State is of similar import and character with 
that of another, a right of action under the statute, 
accruing in one of those States, may be prosecuted in 
the other. 

The decision in Vawter v. Railroad Co., supra, was 
based upon the dissimilarity between the statute of 
Kansas and our statute on the same subject. But 
whether it is held that in that class of actions the 
courts of this State will afford redress or not, the case 
at bar stands upon a different principle. 

The plaintiff does not seek to enforce a purely statu- 
tory right,-but his action isone maintainable at com- 
mon law, and if he had a good cause of action in the 
State of Kansas, he may maintain it in the courts of 
this State. 

The petition alleges that the duties of defendants, 
under the laws of Kansas were purely ministerial. 
Whether so or not, raises an issue of fact, if denied. 
It his functions were judicial, the action is not main- 
tainable unless the Kansas statute gives an action in 
such cases. 

The statute of Kansas prescribing the place where 
suite should be commenced against public officers for 
acts done by them in virtue, or under color of their 
offices, or for a neglect of official duties, is ope- 





rative in that State, but was not designed to affect the 
right of the party to his suit in another jurisdiction, 
It is merely a provision to the effect that if the suit ig 
instituted in that State, it must be brought in the 
county in that State where the cause of action aroge, 

We have statutes of a similar character prescribing 
where a party may be sued, and in what court in this 
State, in causes of action which are transitory, and 
upon which there is no question that the plaintiff 
could maintain an action in any other State of the 
Union. Nor is ita valid objection to the cause of ac. 
tion alleged in plaintiff's petition that it has already 
obtained a judgment against Doniphan county for the 
amount of the interest coupons due, and also a per. 
emptory mandamus from the Circuit Court of the 
United States forthe District of Kansas, commanding 
the board, of which defendant was a member, to levy 
a tax to pay the judgment. That the said court may 
proceed against defendant as for contempt, and possi- 
bly succeed in compelling the levy of the tax does not 
deprive plaintiffof his right of action against the de- 
fendant. 

The law imperatively imposes duties upon ministe- 
rial officers. It is as much their duty to obey the law 
as the mandates of the courts, and that the courts 
have in vain adjudged and ordered the performance 
of a duty, is no bar to an action by the party ag- 
grieved against the obstinate officer who refuses to 
obey both the law and the court. The judgment is re. 
versed and the cause remanded. 


——_+ 


EXTRADITION — TRIAL FOR ANOTEER 
CRIME. 


SUPREME COURT OF THE UNITED STATES, 
DECEMBER 6, 1886. 


UNITED STATES V. RAUSCHER. 

The defendant,being charged with murder on board an Amer 
ican vessel on the high seas, fied to England, and was de- 
manded of the government of that country, and surren- 
deredon this charge. The Circuit Court of the United 
States for the Southern District of New York, in which 
he was tried, did not proceed against him for murder, 
but for a minor offense not included in the treaty of ex- 
tradition. 

Held, 1. That a treaty to which the United States is a party 
is a law of the land, of which all courts, State and Na- 
tional, are to take judicial notice, and by the provisions 
of which they are to be governed, so far as they are capa- 
ble of judicial enforcement. 

2. That on a sound construction of the treaty under which 
the defendant was delivered to this country, and under 
the proceedings by which this was done, and acts of Con- 
gress on that subject, he cannot lawfully be tried for any 
other offense than murder. 

3. The treaty, the acts of Congress, and the proceedings by 
which he was extradited, clothe him with the right to ex 
emption from trial for any other offense, until he has had 
an opportunity to return to the country from which he 
was taken for the purpose alone of trial for the offense 
specified in the demand for his surrender. The national 
honor also requires that good faith shall be kept with the 
country which surrendered him. 

N a certificate of division in opinion between the 
judges of the Circuit Court of the United States 
for the Southern District of New York. 

MILLER, J. This case comes before us on a certif- 
cate of division of opinion between the judges holding 
the Circuit Court of the United States for the South- 
ern District of New York, arising after verdictof 
guilty, and before judgment, on a moticn in arrest of 
judgment. 
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The prisoner, William Rauscher, was indicted by a 
grand jury, forthat on the 9th day of October, 1884, 
on the high seas, out of the jurisdiction of any particu- 
lar State of the United States, and within the admir- 
altyand maritime jurisdiction thereof he, the said 
William Rauscher, being then and there second mate 
ofthe ship J. F. Chapman, unlawfully made an as- 
sault upon Janssen, one of the crew of the vessel of 
which he was an officer, and unlawfully inflicted upon 
said Janssen cruel and unuswal punishment. This in- 
dictment was found under section 5347 of the Revised 
Statutes of the United States. 

[Omitting unnecessary matter. ] . 

The treaty with Great Britain, under which the de- 
fendant was surrendered by that government to ours 
upon a charge of murder, is that of August 9, 1842, 
styled “A treaty to settle and define the boundaries 
between the territories of the United States and the 
possessions of Her Britannic Majesty in North Amer- 
ica; for the final suppression of the African slave 
trade; and for the giving up of criminals, fugitive 
from justice, in certain cases.’’ U.S. Stat. at Large, 
vol. 8, p. 576. 

With the exception of this caption, the tenth arti- 
cle of the treaty contains all that relates to the subject 
of extradition of criminals. That article is here cop- 
ied, as follows: 

“Itis agreed that the United States and Her Bri- 
tannic Majesty shall, upon mutual requisitions by 
them, or their ministers, officers, or authorities, re- 
spectively made, deliver up to justice all persons who, 
being charged with the crime of murder, or assault 
with intent to commit murder, or piracy, or arson, or 
robbery, or forgery, or the utterance of forged paper, 
committed within the jurisdiction of either, shall 
seek an asylum, or shall be found, within the territor- 
ies of the other; provided that this shall only be done 
upon such evidence of criminality, as according to the 
laws of the place where the fugitive or person so 
charged shall be found, would justify his apprehension 
and commitment for trial, if the crime or offense had 
there been committed ; and the respective judges and 
other magistrates of the two governments shall have 
power, jurisdiction, and authority, upon complaint 
made under oath, to issue a warrant for the apprehen- 
sion of the fugitive or person so charged, that he may 
be brought before such judges or other magistrates, 
respectively, to the end that the evidence of criminal- 
ity may be heard and considered; and if on such hear- 
ing, the evidence be deemed sufficient to sustain the 
charge, it shall be the duty of the examining judge or 
magistrate to certify the same to the proper executive 
authority, that a warrant may issue for the surrender 
of such fugitive.’’ 

Not only has the general subject of the extradition 
of persons charged with crime in one country, who 
have fled to and sought refuge in another, been matter 
of much consideration of late years by the executive 
departments and statesmen of the governments of the 
civilized portion of the world, by various publicists 
and writers on international law, and by specialists on 
that subject, as well as by the courts and judicial tri- 
bunals of different countries, but the precise ques- 
tions arising under this treaty, as presented by the 
certificate of the judges in this case, have recently 
been very much discussed in this country and in Great 
Britain. 

Itis only in modern times that the nations of the 
earth have imposed upon themselves the obligation of 
delivering up these fugitives from justice to the States 
Wheretheir crimes were committed, for trial and 
punishment. This has been done generally by treaties 
made by one independent government with another. 
Prior to these treaties, and apart from them, it may 
be stated as the general result of the writers upon in- 





ternational law, that there was no well-defined obli- 
gation on one country to deliver up such fugitives to 
another, and though such delivery was often made, it 
was upon the principle of comity, and within the dis- 
cretion of the government whose action was invoked; 
and it has never been recognized as among those obli- 
gations of one government toward another which rest 
upon established principles of international law. 

Whether in the United States, in the absence of any 
treaty on the subject witha foreign nation from whose 
justice a fugitive may be found in one of the States, 
and in the absence of any act of Congress upon the 
subject, a State can, through its own judiciary or ex- 
ecutive, surrender him for trial to such foreign nation, 
is a question which has been under consideration by 
the courts of this country without any very conclusive 
result. 

In the case of Washduru, 4 Johns. Ch. 106, who was 
arrested on a charge of theft committed in Canada, 
and brought before Chancellor Kent upon a writ of 
habeas corpus, that distinguished jurist held, that 
irrespective of all treaties, it was the duty of a State 
to surrender fugitive criminals. The doctrine of this 
obligation was presented with great ability by that 
learned jurist; but shortly afterward Chief Justice 
Tilghman, in the case of Short v. Deacon, 10 8. & R. 
125, in the Supreme Court of Pennsylvania, held the 
contrary opinion, that the delivery up ofa fugitive 
was an affair of the executive branch of the national 
government, to which the demand of the foreign 
power must be addressed ; that judges could not legally 
deliver up, nor could they command the executive to 
do so; and that no magistrate in Pennsylvania had the 
right to cause a person to be arrested in order to afford 
the President of the United States an opportunity to 
deliver him up, because the President had already de- 
clared he would not do so. 

In the case of Holmes v. Jennison, 14 Pet. 540, ona 
writ of error to the Supreme Court of Vermont, it ap- 
pears that application had been made to the President 
for the extradition of Holmes, a naturalized citizen of 
the United States, who was charged with having com- 
mitted murder in Lower Canada. There being then 
no extradition treaty between the two governments, 
the President declined to act, through an alleged want 
of power. Holmes having been arrested under author- 
ity from Governor Jennison, of Vermont, obtained a 
writ of habeas corpus from the Supreme Court of that 
State, and the sheriff returned that he was detained 
under an order ef the governor, which commanded the 
sheriff to deliver him up tothe authorities of Lower 
Canada, and the Supreme Court of the State held the 
return sufficient. On the writ of error from the Su- 
preme Court of the United States two questions were 
presented, first, whether a writ of error would lie in 
such case from that court to the Supreme Court of the 
State; and second, whether the judgment of the lat- 
ter court was right. The eight judges who heard the 
case in this court were equally divided in opinion on 
the first of these questions, and therefore no author- 
itative decision of the principal question could be 
made. Avery able and learned opinion in favor of 
the appellate jurisdiction of the Supreme Court of the 
United States, and against the right attempted to be 
exercised by the governor of Vermont, was delivered 
by Chief Justice Taney, with whom concurred Jus- 
tices Story, McLean, and Wayne. Justices Thompson, 
Barbour and Catron delivered separate opinions, de- 
nying the power of the Supreme Court of the United 
States to revise the judgment of the Supreme Court of 
Vermont. These latter, with whom concurred Justice 
Baldwin, did not express any clear opinion upon the 
power of the authorities of the State of Vermont, 
either executive or judicial, to deliver Holmes to the 
government of Canada; but upon return of the case to 
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the Supreme Court of that State, it seems that that 
court was satisfied, by the arguments of the chief jus- 
tice and those who concurred with him, of the error 
of its position, and Holmes was discharged. In the 
final disposition of the case the court uses the follow- 
ing language: 

“Tam authorized by my brethren,” says the chiet 
justice, “‘tosay that on an examination of this case, 
as decided by the Supreme Court of the United States, 
they think, if the return had been as it now is, a ma- 
jority of that court would have decided that Holmes 
was entitled to his discharge, and that the opinion of 
a majority of the Supreme Court of the United States 
was also adverse to the exercise of the power in ques- 
tion by any of the Separate States of the Union. The 
judgment of the court therefore is, that Holmes be 
discharged from his imprisonment.’’ Ex parte Holmes. 
12 Vt. 631. 

The Court of Appeals of New York, in the case of 
People v. Curtis, 50 N. Y. 321, also decided that an act 
of the Legislature of that State authorizing the rendi- 
tion to foreign States of fugitives from justice was in 
conflict with the Constitution of the United States. 
This was in 1872. 

The question has not since arisen so as to be decided 
by this court, but there can be little doubt of the 
soundness of the opinion of Chief Justice Taney, that 
the power exercised by the governor of Vermont isa 
part of the foreign intercourse of this country which 
has undoubtedly been conferred upon the Federal 
government; and that itis clearly included in the 
treaty making power and the corresponding power of 
appointing and receiving ambassadors and other public 
ministers. There is no necessity forthe States to en- 
ter upon the relations with foreign nations which are 
necessarily implied in the extradition of fugitives 
from justice found within the limits of the State, as 
there is none why they should in their own name 
make demand upon foreign nations for the surrender 
of such fugitives. 

At this time of day, and after the repeated examina- 
tions which have been made by this court into the 
powers of the Federal government to deal with all 
such international questions exclusively, it can hardly 
be admitted, that even in the absence of treaties or 
acts of Congress on the subject, the extradition ofa 
fugitive from justice can become the subject of nego- 
tiation between a State of this Union anda foreign 
government. 

Fortunately, this question, with others which might 
arise in the absence of treaties or acts of Congress on 
the subject, is now of very little importance, since 
with nearly all the nationsof the world with whom 
our relations are such that fugitives from justice may 
be found within their dominions or within ours, we 
have treaties which govern the rights and conduct of 
the parties in such cases. These treaties are also sup- 
plemented by acts of Congress, and both are in their 
nature exclusive. 

The case we have under consideration arises under 
one of these treaties made between the United. States 
and Great Britain, the country with which, on ac- 
count of our intimate reiations, the cases requiring 
extradition are likely to be most numerous. This 
treaty of 1842 is supplemented by the acts of Congress 
of August 12, 1848 (9 U.S. Stats. at Large, 302), and 
March 3, 1869 (15 U. 8. Stats. at Large, 337), the pro- 
visions of which are embodied in sections 5270, 5272, 
and 5275 of the Revised Statutes, under Title LX VI, 
* Extradition.” 

The treaty itself, in reference to the very matter 
suggested in the questions certified by the jndges of 
the Circuit Court, has been made the subject of diplo- 
matic negotiation between the executive department 
of this country and the government of Great Britain 





in the cases of Winslow and Lawrence. Winsloy, 
who was charged with forgery in the United States, 
had taken refuge in England, and on demand being 
made for his extradition, the foreign office of that 
country required a preliminary pledge from our goy. 
ernment that it would not try him for any other of. 
fense than the forgery for which he was demanded, 
To this Mr. Fish, the secretary of State,did not accede 
and was informed that the reason of the demand oy 
the part of the British government was that one Lay. 
rence, not Jong previously extradited under the same 
treaty, had been prosecuted in the courts of this coup. 
try for adifferent offense from that for which he had 
been demanded from Great Britain, and for the trial 
of which he was delivered up by that government. 
Mr. Fish defended the right of the governmentor 
State in which the offense was committed to try a per. 
sou extradited under this treaty for any other crim 
nal offense, as well as for the one for which the extra 
dition had been demanded; while Lord Derby, at the 
head of the foreign office in Eugland, construed the 
treaty as requiring the government which bad de 
manded the extradition of an offender against its laws 
for a prescribed offense, mentioned in the treaty and 
in the demand for his extradition, to try him for that 
offense and for no other. The correspondence is an 
able one upon both sides, and presents the question 
which we are now required to decide, as to the con 
struction of the treaty and the effect of the acts of 
Congress already cited, and of a statute of Great Brit- 
ain of 1870 on the same subject. The negotiations be 
tween the two governments however on that subject 
were inconclusive in any other sense than that Wins 
low was not delivered up and Lawrence was never 
actually brought to judgment for any other offense 
than that for which bis extradition was demanded. 

The question was also discussed in the House of 
Lords, and Lord Derby stated and defended his views 
of the construction of the treaty with marked ability, 
while he conceded that the act of Parliament on that 
subject, which declared that the person extradited 
could be tried for no other offense than that for which 
he had been demanded, had no obligatory force upon 
the United States as one of the parties to the treaty. 
Foreign Relations of the United States, 1876-7, p. 204, 
307. 

The subject was also very fully discussed by Mr. 
William Beach Lawrence, a very learned authority on 
matters of international law, living in this country, in 
several published articles. Alb. Law J., vol. 14, p. 8; 
vol. 15, p. 224; vol. 16, p. 361. In these the author, with 
his usual ability, maintains the proposition, that a per- 
son delivered up under this treaty on ademand charg- 
ing him witha specific offense, mentioned in it, can 
only be tried by the country to which he is delivered 
for that specific offense, and is entitled, unless found 
guilty of that, to be restored in safety to the country 
of his asylum at{the time of his extradition. 

A'very able article arising out of the same public dis 
cussion at that time, to-wit, 1876, is found in the 
American Law Review, said to have been written by 
Judge Lowell, of the United States Court at Boston, 
in which, after an examination of the authorities upon 
the general rule, independent of treaties, as found in 
the continental writers on international law, he says, 
that rule is, that the person whose extradition has 
been granted cannot be prosecuted and tried except 
for the crime for which his extradition has been ob- 
tained; and entering upon the question of the con- 
struction of the treaty of 1842, he gives to it the same 
effect in regard to that matter. 10 Am. Law Review, 
1875-6, p. 617. 

Mr. David Dudley Field, in his draft of an outline 
for an international Code, published about the same 
time, adopts the same principle. Fieid’s Int. Code, 
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to be existing law, as also what he supposes it should 


A very learnea and careful work published in this 
country by Mr. Spear, in 1884, after considering all the 
correspondence between our government and Great 
Britain upon the subject, the debatein the House 
of Lords, the articles of Mr. Lawrence and Judge 
Lowell, as well as the treatise of Mr. Clarke, an Eng- 
lish writer, with a very exhaustive examination of all 
the decisions in this country relating to this matter, 
arrives at the same conclusion. This examination by 
Mr. Spear is so full and careful, that it leaves noth- 
ing to be desired in the way of presentation of author- 
ities. 

The only English work on the subject of extradition 
we have been able to find which discusses this subject 
is a small manual by Edward Clarke of Lincoln’s Inn, 
published in 1867. He adopts the same view of the 
construction of this treaty aud of the general princi- 
ples of international law upou the subject which we 
have just indicated. 

Turning to seek in judicial decisions for authority 
upon the subject, as might be anticipated, we meet 
with nothing in the English courts of much value, for 
the reason that treaties made by the Crown of Great 
Britain with other nations are not in those courts con- 
sidered as part of the law of the land, but the rights 
and the duties growing out of those treaties are looked 
upon in that country as matters confided wholly for 
their execution and enforcement to the executive 
branch of the government. Speaking of the Ashbur- 
ton treaty of 1842, which we are now construing, Mr. 
Clarke says, that “in England the common law being 
held not to permit the surrender of a criminal, this 
provision could not come into effect without an act of 
Parliament, but in the United States a treaty is as 
binding as an act of Congress.’’ Clarke on Extradi- 
tion, 38. 

This difference between the judicial powers of the 
courts of Great Britain and of thiscountry in regard 
to treaties is thus alluded to by Chief Justice Marshall, 
in the Supreme Court of the United States: “A treaty 
is in its nature a contract between two nations, not a 
legislative act. It does not generally effect, of itself, 
the object to be accomplished, especially so far as its 
operation is infra-territorial; but is carried into ex- 
ecution by the sovereign power of the respective par- 
ties to the instrument. In the United States a differ- 
ent principle is established. Our Constitution de- 
clares a treaty to be the law of the land. It is conse- 
quently to be regarded in courts of justice aa equiva- 
lent to an act of the Legislature, whenever it operates 
of itself without the aid of any legislative provision. 
‘But when the terms of the stipulation import a con- 
tract, when either of the parties engages to perform a 
particular act, the treaty addresses itself,to the polit- 
ical, not the judicial department; and the Legisla- 
ture must execute the contract before it can be- 
come a rule for the court.’’ Foster v. Neilson, 2 Pet. 
253, 314, 

This whole subject is fully considered in the Head 
Money cases, 112U. S. 580, in ‘which the effect ofa 
treaty as apart of the law of the land,as distin- 
guished from its aspect as a mere contract between 
independent nations, is expressed in the following 
language : 

“A treaty is primarily a compact between independ- 
ent nations. It depends for the enforcement of 
its provisions on the interest and the honor of the gov- 
ernments which are parties to it. If these fail, its in- 
fraction becomes the subject of international negotia- 
tionsand reclamations, so far asthe injured party 
chooses to seek redress, which may in the end be en- 
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forced by actual war. It is obvious that with all this 
the judicial courts have nothing to do and can give no 
redresss. But a treaty may also contain provisions 
which confer certain rights upon the citizens or sub- 
jects of one of the nations residing in the territorial 
limits of the other, which partake of the nature of 
municipal law, and which are capable of enforcement 
as between private parties in the courts of the coun- 
try. An illustration of this character is found in 
treaties which regulate the mutual rights of citizens 
and subjects of the contracting nations in regard to 
rights of property by descent or inheritance, when the 
individuals concerned are aliens. The Constitution 
of the United States places such provisions as these 
in the same category as other laws of Congress, by its 
declaration that ‘this Constitution and the laws made 
in pursuance thereof, and all treaties made or which 
shall be made under authority of the United States, 
shall be the supreme law of the land.’ A treaty then 
is a law of the land, as an act of Congress is, whenever 
its provisions prescribe a rule by which the rights of 
the private citizen are subject may be determined, 
and when such rights are of a nature to be enforced 
in a court of justice, that court resorts to the treaty 
fora rule of decision for the case before it as it 
would toa statute.’’ See also Chew Heong v. United 
States, 112 U. S. 536, 540, 565. 

The treaty of 1842 being therefore the supreme law 
of the land, of which the courts are bound to take ju- 
dicial notice, and to enforce in any appropriate pro- 
ceeding the rights of persons growing out of that 
treaty, we proceed to inquire, in the first place, so far 
as pertinent to the questions certified by the Circuit 
judges, into the true construction of the treaty. We 
have already seen, that according to the doctrine of 
publicists and writers on international law, the coun- 
try receiving the offender against its laws from another 
country had no right to proceed against him for any 
other offense than that for which he had been deliv- 
ered up. Thisisa principle which commends itself 
as an appropriate adjunct to the discretionary exercise 
of the power of rendition, because it can hardly be 
supposed that a government which was under no 
treaty obligation nor any absolute obligation of public 
duty to seize a person who had found an asylum 
within its bosom and turn him over to another coun- 
try for trial, would be willing to do this, unless a case 
was made of some specific offense of a character which 
justified the governmentin depriving the party of his 
asylum. It is unreasonable that the country of the 
asylum should be expected to deliver up such person 
to be dealt with by the demanding government with- 
out any limitation, implied or otherwise, upon its 
prosecution of the party. In exercising its discretion, 
it might be very willing to deliver up offenders against 
such laws as were essential to the protection of life, 
liberty, and person, while it would not be willing to 
do this on account of minor misdemeanors or of a cer- 
tain class of political offenses in which it would have 
no interest or sympathy. Accordingly it has been the 
policy of all governments to grant an asylum to per- 
sons who have fled from their homes on account of 
political disturbances, and who might be there amen- 
able to laws framed with regard to such subjects, and 
to the personal allegiance of the party. In many of 
the treaties of extradition between the civilized na- 
tions of the world, there is an express exclusion of the 
right to demand the extradition of offenders against 
such laws, and in none of them is this class of offenses 
mentioned as being the foundation of extradition 
proceedings. Indeed the enumeration of offenses in 
most of these treaties, and especially in the treaty 
now under consideration,is so specific, and marked by 
such a clear line in regard to the magnitude and im- 
portance of those offenses, that it is impossible to give 
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any other interpretation to it than that of the exclu- 
sion of the right of extradition for any others. 

It is therefore very clear that this treaty did not in- 
tend to depart in this respect from the recognized 
public law which had prevailed in the absence of 
treaties, and that it was not intended that this treaty 
should be used for any other purpose than to secure 
the trial of the person extradited for one of the of- 
fenses enumerated in the treaty. This is not only ap- 
parent from the general principle that the specific 
enumeration of certain matters and things implies the 
exclusion of all others, but the entire face of the 
treaty, including the processes by which itis to be 
carried into effect, confirms this view of the subject. 
It is unreasonable to suppose that any demand for 
rendition framed upon a general representation to the 
government of the asylum (if we may use such an ex- 
pression), that the party for whomthe demand was 
made was guilty of some violation of the laws of the 
country which demanded him, without!specifying any 
particular offense with which he was charged, and 
eveu without specifying an offense mentioned in the 
treaty, would receive any serious attention; and yet 
such is the effect of the construction that the party is 
properly liable to trial for any other offense than that 
for which he was demanded, and which is described 
in the treaty. There would, under that view of the 
subject, seem to be no need of a description of a speci- 
fic offense in making the demand. But so far from 
this being admissible, the treaty not only provides 
that the party shall be charged with one of the crimes 
mentioned, to-wit, murder, assault with intent'to com- 
mit murder, piracy, arson, robbery, forgery, or the 
utterance of forged paper, but that evidence shall be 
produced to the judge or magistrate of the country of 
which such demand is made, of the commission of 
such an offense, and that this evidence shall be’such 
as according to the law of that country would justify 
the apprehension and commitment for trial of the per- 
son so charged. If the proceedings under which the 
party is arrested in a country where he is peaceably 
and quietly living, and to the protection of whose 
laws he is entitled, are to have no influence in limit- 
ing the prosecution in the country where the offense 
is charged to have been committed, there is very little 
use for this particularity in charging a specific offense, 
requiring that offense to be one mentioned in the 
treaty, as well as sufficient evidence of the party’s 
guilt to put him upon trial forit. Nor can it besaid, 
that in the exercise of such adelicate power undera 
treaty so well guarded in every particular, its provis- 
ions are obligatory alone on the State which makes the 
surrender of the fugitive, and that that fugitive passes 
into the hands of the country which charges him with 
the offense, free from all the positive requirements 
and just implications of the treaty under which the 
transfer of his person takes place. A moment before 
he is under the protection of a government which has 
afforded him an asylum from which he can only be 
taken under a very limited torm of procedure, and a 
moment after he is found in the possession of another 
sovereignty by virtue ot that proceeding, but divested 
of all the rights which he had the moment before, and 
of ail the rights which the law governing that proceed- 
ing was intended to secure. 

If upon the face of this treaty it could be seen that 
its sole object was to secure the transfer of an individ- 
ual from the jurisdiction of one sovereignty to that 
of another, the argument might be sound; but as this 
right of transfer, the right to demand it, the obligation 
to grant it, the proceedings under which it takes place, 
allshow that it is fora limited and defined purpose 
that the transfer is made, it is impossible to con- 
ceive of the exercise of jurisdiction in such a case 
for any other purpose than that mentioned in the 








treaty, and ascertained by the proceedings under 
which the party is extradited, without an im- 
plication of fraud upon the rights of the party extra- 
dited and of bad faith to the country which permit- 
ted his extradition. No such view of solemn public 
treaties between the great nations of the earth can be 
sustained by atribunal called upon to give judicial 
construction to them. 

The opposite view has been attempted to be main- 
tained in this country upon the ground that there is 
no express limitation in the treaty of the right of the 
country in which the offense was committed to try the 
person for the crime alone for which he was extradi- 
ted, and that once being within the jurisdiction of 
that country, no matter by what contrivance or fraud, 
or by what pretense of establishing a charge provided 
for by the extradition treaty he may have been brought 
within the jurisdiction, he is when here liable to be 
tried for any offense against the laws as though ar- 
rested here originally. This proposition of the ab- 
sence of express restriction in the treaty of the right 
to try him for other offenses than that for which he 
was extradited, is met by the manifest scope and ob- 
ject of the treaty itself. The caption of the treaty, 
already quoted, declaring that its purposeis to settle 
the boundary line between the two governments; to 
provide for the final suppression of the African slave 
trade, adds, ‘‘and for the giving up of criminals, fu- 
gitive from justice, in certain cases.’’ The treaty, 
then requires, as we have already said, that there shall 
be given up, upon requisitions respectively made by 
the two governments, all persons charged with any of 
the seven crimes enumerated, and the provisions giv- 
ing a party an examination before a proper tribunal, 
in which, before he shall be delivered up on this de- 
mand, it must be shown that the offense for which he 
is demanded is one of those enumerated, and thatthe 
proof is sufficient to satisfy the court or magistrate 
before whom this examination takes place that he is 
guilty, and such as the law of the State of the asylum 
requires toestablish such guilt, leave no reason to 
doubt that the fair purpose of the} treaty is, that the 
person shall be delivered up to be tried for that offerse 
and for no other. 

If there should remain any doubt upon this con- 
struction_of the treaty itself, the language of two acts 
of Congress, heretofore cited, incorporated in the Re- 
vised Statutes, must set this question at rest. Itis 
there declared (U.S. Rev. Stat., § 5272),the two preced- 
ing sections having provided for a demand upon this 
country and for the inquiry into the guilt of the party, 
that “it shall be lawful for the secretary of State, 
under his hand and seal of office, to order the person 
so committed to be delivered to such person or per- 
sons as shall be authorized, in the name and on behalf 
of such foreign government, to be tried for ‘the crime 
of which such person shall be so accused, and such 
person shall be delivered up accordingly.” 

For the protection of persons brought into this 
country by extradition proceedings from a foreign 
country, section 5275 of the Revised Statutes pro- 
vides: 

‘* Whenever any person is delivered by any foreign 
government to anagent of the United States, for the 
purpose of being brought within the United States 
and tried for any crime of which he is duly accused, 
the president shall have power to takeall necessary 
measures for the transportation and safe keeping of 
such accused person, and for his security against law- 
less violence, until the final conclusion of his trial for 
the crimes or offenses specified in the warrant of ex- 
tradition, and until his final discharge from custody 
or imprisonment for or on account of such crimes or 
offenses, and for a reasonable time’ thereafter, and 
may employ such portion of the land or naval forces 
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of the United States, or of the militia thereof, as may 
be necessary for the safe keeping and protection of the 
accused.”’ 

The obvious meaning of these two statutes, which 
have reference to all treaties of extradition made by 
the United States, is that the party shall not be deliv- 
ered up by this government to be tried for any other 
offense than that charged in the extradition proceed- 
ings; and that when brought into this country upon 
similar proceedings, he shall not be arrested or tried 
for any other offense than that with which he was 
charged in those proceedings, until he shall have had 
a reasonable time to return unmolested to the coun- 
try from which he was brought. This is undoubtedly 
a congressional construction of the purpose and mean- 
ing of extradition treaties such asthe one we have 
under consideration, and whether it is or not it is con- 
clusive upon the judiciary of the right conferred upon 
persons brought from a foreign country into this under 
such proceedings. 

That right, as we understand it, is that he shall be 
tried only for the offense with]which he is charged 
in the extradition proceedings and for which he was 
delivered up, and thatif not tried for that, or after 
trial and acquittal, he shall have a reasonable time to 
leave the country before he is arrested upon the charge 
of any other crime committed previous to his extradi- 
tion. 

This precise question has been frequently considered 
by courts of the highest respectability in this country- 
Reviewing United Statesv. Caldwell, 8 Blatch. 131; 
United States v. Lawrence, 13 id. 295; United States v. 
Watts, 8 Saw. 370; Ex parte Hibbs, 26 Fed Rep. 421, 
431; Adriance v. Lagrave, 59 N. Y. 110; Commonwealth 
v. Hawes, 13 Bush, 697; Blandford v. State, 10 Tex. Ct. 
App. 627; State v. Vanderpool, 39 Ohio St. 273. 

Upon a review of these decisions of the Federal and 
State courts, to which may be added the opinions of 
the distinguished writers which we have cited in the 
earlier part of this opinion, we feel authorized to state 
that the weight of authority and of sound principle 
is in favor of the proposition, that a person who has 
been brought within the jurisdiction of the court by 
virtue of proceedings under an extradition treaty, can 
only be tried for one of the offenses described in that 
treaty, and for the offense with which he is charged in 
the proceedings for his extradition, until a reasonable 
time and opportunity have been given him, after his 
release or trial upon such charge, to return to the 
country from whose asylum he had been forcibly taken 
under those proceedings. 

Two other observations remain to be made. One of 
these is, that the operation of this principle of the re- 
cognition of the rights of prisoners under such circum- 
stances by the courts before whom they are brought 

or trial, relieves the relations between the executive 
department of the United States government and the 
courts of a State before whom such case may be pend- 
ing, of a tension which has more than once become 
very delicate and very troublesome. Of course the 
interference of the executive branch of the Federal 
government, when it may have been called upon by 
the nation which has delivered up a person to be tried 
for an offense against the laws of a State,with the pro- 
ceedings of a State court in such case, is likely to be 
resented by such court, and yet if the only mode of 
enforcing the obligations of the treaty is through the 
action of the respective national governments, it would 
seem that the government appealed to ought to have 
the right to see that the treaty is faithfully observed, 
and the rights of parties under it protected. In Great 
Britain the control of such matters would undoubtedly 
be recognized by any court to be in"the crown, but in 
this country such a proposition is, to say the least, not 








unaccompanied by serious embarrassments. The prin- 
ciple we have here laid down removes this difficulty, 
for under the doctrine that the treaty is the supreme 
law of the land, and is to be observed by all the courts, 
State and national, ‘‘any thing in the laws of the 
States to the coutrary notwithstanding,’’ if the State 
court should fail to give due effect to the rights of the 
party under the treaty, a remedy is found in the ju- 
dicial branch of the Federal government, which has 
been fully recognized. This remedy is by a writ of 
error from the Supreme Court of the United States to 
the State court which may have committed such an 
error. The case being thus removed into that court, 
the just effect and operation of the treaty upon the 
rights asserted by the prisoner would be there de- 
cided. Ifthe party however is under arrest and de- 
sires 2 more speedy remedy in order to secure his re- 
lease, awrit of habeas corpus from one of the Federal 
judges or Federal courts, issued on the ground that 
he is restrained of his liberty in violation of the Con- 
stitution or a law or a treaty of the United States,will 
bring him before a Federal tribunal, where the truth 
of that allegationcan be inquired into, and if well 
founded, he will be discharged. Ea parte Royall, 117 
U.S. 241, 251. State courts also could issue such a 
writ, and thus the judicial remedy is complete, when 
the jurisdiction of the court is admitted. This isa 
complete answer to the proposition that the rights of 
persons extradited under the treaty cannot be en- 
forced by the judicial branch of the government, and 
that they cau only appeal to the executive branches of 
the treaty governments for redress. 

(Omitting minor questions. ] 

The result of these considerations is, that the first 
of the questions certified to us is answered in the neg- 
ative; the second and third are answered in the affir- 
mative; and it isordered tobe so certified to the 
judges of the Circuit Court. 

Mr. Justice Gray concurring, specially. Waite, C. J., 
dissenting. ids 


NEW YORK COURT OF APPEALS ABSTRACT, 


ARREST—CIVIL PROCESS—AFFIDAVITS IN SUPPORT 
—GROUNDS FOR—EXTRINSIC FACTS.—(1) In a replevin 
suit, on a motion for arrest of defendant on the 
ground of fraudulently concealing, removing or dis- 
posing of the good sought to be recovered, brought 
under Code Civil Proc. N. Y., § 550, subd. 1, and on 
the ground of the sheriff's return on the writ of his 
being unable to find part of the goods, where plaintiff 
alleged in the complaint, that the defendant obtained 
the goods in question upon his representation that 
he was doing a good business, which the affiant al- 
leges was untrue, ‘‘as appears by the affidavits an- 
nexed,” and such affidavits show, that three days af- 
ter the last sale defendant made a general assignment 
to one of his sons, with a preference to another son in 
England exceeding half of the assets, and that his lia- 
bilities at the time were double his assets, it is a rea- 
sonable inference that defendant’s representations to 
plaintiff, on purchasing the goods, were false, and such 
inference justifies the further inference, from the 
sheriff's return, of a fraudulent disposition or con- 
cealment of the goods, and on the whole shows agood 
cause of arrest under the statute. (2) The allegation 
of the complaint, that defendant ‘‘ wrongfully took ”’ 
the goods for which the action is brought, does not 
necessarily imply a fraudulent taking to warrant an 
arrest, but the motion for arrest will be granted where 
the evidence afforded by the affidavits in support of 
the motion tends to showan extrinsic fact amounting 
toafraud. Dec. 17, 1886. Fitch v. McMahon. Opin- 
ion per Curiam. 





112 THE ALBANY LAW JOURNAL. * 











CRIMINAL LAW—LARCENY—EVIDENCE—CONSTRUC- 
TION OF CHARGE — CONFESSIONS — ACCOMPLICE — IM- 
PEACHMENT OF—GRAND AND PETIT LARCENY — IN- 
sTRucTIONS.—(1) Where ina trial for larceny there 
was no direct proof of actual possession, but evidence 
of circumstances which tended to show that the de- 
fendant took and had the possession, it was a ques- 
tion of fact for the jury. (2) In thetrial of a crimina) 
case, if the charge as a whole conveyed to the jury the 
correct rule of law, the judgment will not be reversed, 
although detached sentences may be erroneous; and 
if the language is capable of different constructions, 
that will be adopted which will lead to an affirmance, 
unless it fairly appears that the jury might have been 
misled. (3) Where a constable told the prisoner that 
“she might as well own up, as they had proof enough 
to convict her,” this will not render the confessions 
of the accused ‘nadmissible. (4) Where a witness is 
proved to have been an accomplice, evidence of his 
previous statements is admissible to contradict and 
impeach her. (5) An instruction to the jury “to the 
effect that if they were convinced that the value of 
the property taken was over $500, and that the defend- 
ant took it, they might convict her of grand larceny in 
the first degree; and if the property taken was of the 
value of more than $25 they might convict of grand 
larceny in the second degree; and if less than $25 the 
verdict might be for petit larceny,’’ was not erroneous. 
Dec. 7, 1886. People v. McCallam. Opinion by Mil- 
ler, J. 


EXECUTORS AND ADMINISTRATORS—POWER TO PAY 
TESTATOR’S BID AT FORECLOSURE SALE—ACTS IN GOOD 
FAITH, BEFORE QUALIFYING, SUBSEQUENTLY RATIFIED 
—INVESTING TRUST FUND IN SECURITIES OUT OF STATE 
—SURROGATE’S FINAL DECREE—CONCLUSIVENESS.—(1) 
Testator, foreclosing a mortgage on land out of the 
State, bid it in at the sale for the amount of all the 
prior liens and costs. Before completing the transac- 
tion he died, and his executors, without waiting to be 
sued, but acting in good faith, under the advice of 
counsel, and with reasonable prudence and care, paid 
the amount of the bid. Held, that being bound to 
fulfill the testator’s contract, they had aright to dis- 
charge the obligation voluntarily, without suit. (2) 
Executors paid the purchase-money and took the 
deed before qualifying. After qualifying, they rati- 
fled these acts, which were all done in good faith. 
Held, no devastavit. The executors sold the real es- 
tate, and being unable to obtain cash, took a mort- 
gage, which was supposed to be ample security to rep- 
resent certain trusts created by the will, and invested 
the trust funds in this mortgage coming to the estate 
in this way. Subsequently a flawin the title of the 
real property, unknown to the executors, and probably 
to testator, was brought to light, and payment of the 
intereston the mortgage ceased. All the acts of the 
executors were in perfect good faith. The benefi- 
ciaries sued the executors for the deficiency in the 
trust fand. Held, that this case comes within the ex- 
ception to the rule forbidding an executor or trustee 
residing in this State, and deriving his authority from 
a will executed and admitted to probate here, to in- 
vest trust funds in mortgages secured by real estate 
situated out of the State. The whole administration 
by the executors was reviewed by the surrogate upon 
their accounting, of which the petitioners herein had 
notice. (3) The surrogate’s decree charged them with 
the amount of the inventory and the increase thereof, 
and credited them with the loss on the inventory, 
with the expenses and legacies and trust fund invested 
in this mortgage, and has never been impeached or 
reversed. Held, the decree furnishes absolute protec- 
tion to them. Dec. 14, 1886. Denton v. Sanford. 
QOpiuion by Earl, J. 





WILL—GIFT OF NET PROFITS OF BUSINESS— 
DEDUCTING LOSSES—REPLACING WORN-OUT ARTICLES 
—REPAIRS.—Where by his will a testator directs his 
executors to carry on his business, and after deduct- 
ing necessary expenses of conducting the business, to 
pay the net profits thereof to the beneficiaries named 
in the will, losses occurring on credits authorized to 
be made, expenses for replacing appliances used in the 
business which had worn out, and for horses which 
had died, and for repairs, were properly charged 
against the income of the business, and deducted from 
the amount paid the beneficiaries. It would be very 
difficult to draw a dividingline by which it could be 
determined that a certain portion of the expenses in- 
curred and disbursements made in the transaction of 
the business should be made a charge against the cap- 
ital employed, and another portion against the profits 
orincome. While acase might arise where a large 
expenditure, as for iustance, the erection of additional 
buildings, might be such an improvement of the real 
estate "as to become an addition to the capital em- 
ployed, yet any ordinary expenditures for repairs and 
improvements would not be embraced within any 
such rule. So also in reference to the wearing out, loss 
of, or depreciation of personal property, it cannot well 
be claimed that moneys expended to replace the same 
should not be deducted from the income received or 
profits realized. It was not necessary, we think, that 
the testator should have expressed in his will, in more 
specific terms, what items should be deducted, and he 
evidently meant by the language employed to include 
all losses and all expenses which were necessarily in- 
curred in the management of the estate and the con- 
duct of the business. It can hardly be supposed that 
the testator had intenced that a division should be 
made of profits realized from the business, without 
deducting expenses and losses. Such a disposition of 
the income received would not constitute a division 
of the “residue,’’ as the amount would be greater 
than what actually remained. There would in fact be 
no such profits on hand to be divided. The expendi- 
ture would have been made without any provision for 
its payment or reimbursement, and the value of the 
investment in the business very seriously impaired. 
The effect of charging any of the expenses which re- 
lated to the business upon the principal of the estate 
would be a serious impairment of the capital em- 
ployed in the business, which might, in the end, ab- 
sorb the same, and thus destroy all income arising 
therefrom. Itis no answer to this view of the subject 
to say, that under the will the business is only to be 
conducted so long as, in the opinion of the executors, 
it shall be to the advantage of the estate to carry it on, 
as clearly it could never have been intended that the 
conduct of the business should deplete the estate by 
dividing its capital to make good the expenses and 
losses referred to. Nor can it well be said that the 
losses were to be apportioned between principal and 
income, as it might be determined; and it is nowhere 
manifest that the testator’s intention was that the de- 
visees should not only receive the income, but a por- 
tion of the principal. It would require a close calcu- 
lation to determine what apportionment should be 
made as to a portion of the losses incurred, and it is 
not fairly to be inferred that the testator intended 
that any such degree of exactitude should be required. 
The provision under the will authorizing the execu- 
tors to discontinue the business when it was no longer 
advantageous to continue it,bears strong indication of 
the intention of the testator, that when the body of 
the estate fails to yield a sufficient income, after mak- 
ing proper deductions, then the occasion arrived, a8 
mentioned in the will, when it became the duty of the 
executors to discontinue the business. Dec. 17, 1886. 
Inre Jones. Opinion by Miller, J. 
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MORTGAGE — RECEIVER — LIABILITY — NEW YORK 
CONSOLIDATION AcT 1882, §473—KNDANGERED WALLS. 
—The New York Consolidation Act of 1882, ch. 410, 
§ 473, making the duty of owners of walls endangered, 
by excavation on an adjacent lot, to make same safe, 
on notice by the fire department, and authorizing the 
fire department todo the work at such owners’ ex- 
pense, and giving a right of action against such owners 
to the owner of the adjacent lot doing such work un- 
der the direction of the fire department, does not cast 
the owners’ duty upon the receiver appointed under 
foreclosure proceedings to receive the rents of the en- 
dangered building; and where in such case the inspec- 
tor of buildings of the fire department gives notice to 


the owner and receiver of the endangered building, 


and on their default the party excavating the adja- 
cent lot, without any application to the court appoint 
ing the receiver, proceeds to make the wall safe, under 
the inspector's direction, it lies within the discretion 
of such court to ullow its receiver to reimburse for 
such work, and no appeal will lie from its refusal; and 
the party doing such work has no case for the interpo- 
sition of a court of equity, and no legal claim, under 
the statute, against the receiver. Dec. 17,1886. Wyc- 
koff v. Scofield; In re Petilion of Maddock. Opinion 
by Danforth, J. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

BANKS—NATIONAL—LOSS OF SECURITIES BY BURG- 
LARY — NEGLIGENCE. — Where a national bank is 
broken into by burglars, and property belonging to it 
and to others was taken, the bank may take measures 
for the recovery ofits own; and may lawfully under- 
take to act for others thus jointly concerned with 
itself, and for want of proper diligence, skill, and care 
in the performance of such an undertaking it is liable 
to respond in damages, but this case shows no such 
negligence. Dec. 13, 1886. Wylie v. Northamption 
Nut. Bank. Opinion by Matthews, J. 


BANKRUPTCY—SUITS AGAINST ASSIGN EE—JURISDIC- 
TION—STATE COURTS.—Assignee in bankruptcy may 
appear in a suit brought against him in a State court, 
and litigate his rights there, and the judgment insuch 
action is binding upon him, and those he represents. 
Dec. 13, 1886. Winchester v. Heiskell. Opinion by 
Waite, C. J 


CUSTOMS DUTIES—COLLECTORS — FAILURE TO GIVE 
NOTICE OF DELIVERY TO COMMON CARRIER CLAIMING 
LIEN—ACTION FOR FREIGHT RECEIVED—PLEADING— 
RECEIVING FREIGHT NOT AN OFFICIAL ACT—REMOVAL 
OF CAUSE—“ACT DONE UNDER COLOR OF OFFICE.’’—(1) 
Section 10, act of Congress of June 10, 1880, requires a 
collector of customs, when notified of a carrier's lien, 
to give to the carrier reasonable notice of delivery. In 
an action against acollector, the carrier alleging a 
failure to give the statutory notice, and that the col- 
lector had received the charges for freight from the 
consignees, and failed to pay them over, held, that in- 
asmuch as the carrier failed to aver that his charges 
were unpaid, and ratified their payment by suing the 
collector for receiving them, the collector was not 
liable for not giving the notice. (2) The payment of 
freight having been made to the coilector’s deputy 
under a custom of the office, of which custom the col- 
lector was ignorant, and which payment the collector 
gave his deputy no express authority to receive, the 
receiving of the charges was not a part of the official 
duties of the collector, and therefore he was not liable 
for this act of his deputy. (3) The collector having re- 
moved the cause from the State court to a United 
States Circuit Court under Rev. St. U. S., § 643, au- 





thorizing the removal of a civil suit against a revenue 
officer of the United States, on account of any act 
done under color of his office, held, that though the 
demand of the charges paid extinguished the liability 
of the officer for failure to give the statutory notice, 
and the receiving of the payment of the freight was 
not an Official act, the suit was for an act done under 
color of office, and therefore removable. Dec. 13, 1886. 
Cleveland, C., C. &  R. Co. v. McClung. Opinion by 
Waite, C. J. 


DAMAGES—PENAL OR LIQUIDATED.—A bond “in the 
penal sum of $10,000, liquidated damages,” conditioned 
on the discharge, within one year, of obligee from all 
claims against him held by the obligor and certain 
others, is a penal bond, and the obligee is not liable 
thereon, if a month after the time mentioned in the 
bond, but before the beginning of the action, the ob- 
ligor obtained his discharge in bankruptcy. As ob- 
served by Lord Tenterden in asimilarcase: ‘‘ Who- 
soever framed this agreement does not appear to have 
had any very clear idea of the distinction between a 
penalty and liquidated damages; for the sum’’ in ques- 
tion “is described in the same sentence as a penal 
sum and as liquidated damages.’’ Davies v. Penton, 6 
Barn. & C. 216, 222; 8. C., 9 Dowl. & R. 369, 376. The 
object of the bond is to secure the obligee’s discharge 
from a large number of claims against him held by 
certain third persons severally, amounting in all to 
something like $39,000, and varying from more than 
$8,000 to less than $10 each. A failure of either of 
those persons to release any one of those claims would 
be a breach of the bond; and for any such breach a 
just compensation might be estimated in damages. 
The sum of $10,000 must therefore be regarded as sim- 
ply a penalty to secure the payment of such damages 
as the obligee may suffer from any breach of the bond. 
Watts v. Camors, 115 U. 8S. 353; Boys v. Ancell, 5 Bing. 
N. C, 390; 8. C., 7 Scott, 364; Thompson v. Hudson, L. 
R.,4 H. L. 1, 30; Fisk v. Gray, 11 Allen, 132. Dec. 20, 
1886. Bignall v. Gould. Opinion by Gray, J. 


INSURANCE—MARINE — NOTICE OF DISCONTINUANCE 
—PAYMENT OF MONTHLY PREMIUM.—A policy of ma- 
rine insurance dated April 5, 1880, for six months, pro- 
vided: ‘‘This policy to continue in force from the 
date of expiration, until notice is given this company 
of its discontinuance, the assured to pay for such priv- 
ilege pro rata for the time used.”” On October 9th the 
insured wrote to iusurer, inclosing check for one 
monthly premium from October 5th to November 5th. 
November 6th there was aloss by a peril of the sea. 
Held, that the sending of the check for one month's 
insurance was a monthly payment, and not the notice 
of discontinuance provided for in the policy. The 
agreement did not specify when, or how often, such 
pro rata payments should be made. The plaintiff 
might have waited a year before making a payment, 
unless the insurance company had demanded an earlier 
payment. The plaintiffs elected to make a monthly 
payment, and made it. It seems to us very clear that 
the mere making of such a payment was not and did 
not amount to, a notice to discontinue the policy, or 
an election to have it continued in force forthe month 
for which the payment was made, and no longer. The 
plan adopted by the plaintiffs, to pay from month to 
month, was a reasonable one, and favorable to the in- 
surance company. It would have been a less favorable 
one to have deferred any payment longer, and a more 
favorable one to have paid fora longer time when 
they did make a payment. But in*whatever manner 
they chose to arrange their payments, it did not affect 
the terms of the policy. That continued in force, by 
the terms of it, until the plaintiffs gave notice of its 
discontinuance. To say that a mere payment fora 
specified time would amount in law to such a notice, 
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would make it dangerous for them to make any pay- 
ment at all until they met with a loss. Even if in 
making a payment they should make an express stipu- 
lation or proviso that it was uot intended as a notice 
of discontinuance, such a stipulation would be of no 
avail if the defendants are right in the position they 
take. This, we think, would bean unreasonable con- 
struction of the contract, and of the acts of the assured 
done in pursuance of it. Dec. 20, 1886. Greenwich 
Ins. Co. v. Providence & Stonington Steamship Co. 
Opinion by Bradley, J. 


JURISDICTION—SUPREME CouRT UNITED STATES— 
DIVISION OF OPINION—HOW AND WHAT TO BE CERTI- 
FIED—AMOUNT.—(1) Under the acts of Congress au- 
thorizing questions arising on a trial or hearing before 
two judges, in the Circuit Court, and upon which they 
are divided in opinion, to be certified to the Supreme 
Court of the United States for decision, each question 
certified must be one of law, and not of fact, nor of 
mixed law and fact, and it must be a distinct point or 
proposition clearly stated, and not the whole case, nor 
the question, whether upon the evidence, the judg- 
ment should be forone party or for the other. (2) 
Where, in an action of debt under section 5198 of the 
Revised Statutes, brought in the Circuit Court of the 
United States againsta national bank, to recover 
twice the amount of interest, at the rate of nine per 
cent, received by the defendant, upon the discount of 
notes, a judgment was rendered for the plaintiffs in 
the sum of $2,150.38, held, that the Supreme-Court had 

. no jurisdiction. Dec. 13,1886. Williamsport Nat. Bk. 
v. Knapp. Opinion by Gray J. 


NON-RESIDENTS — NO SEPARABLE CONTROVERSY — 
costs.—(1) In an action against the trustee of a deed 
of trust and his cestui que trust, by the grantor, and his 
assignee in insolvency, to permita sale of the prop- 
erty underthe deed, and foran accounting between 
the grantor and cestui que trust, the trustee is an in- 
dispensable party, and being a resident of the same 
State as the plaintiffs, the United States Circuit Court 
has vo jurisdiction of the action as a controversy be- 
tween citizens of different States, although the cestui 
que trust is a citizen of a different State, as there is no 
separable controversy between the plaintiffs and the 
cestui que trust. (2) In such a case the question of costs 
being in the discretion of the Supreme Court, and the 
action being a consolidation of one commenced in the 
Circuit Court by the plaintiffs with one commenced in 
a State court by them, and removed to the Circuit 
Court on motion of the defendants, and neither party 
having called the attention of the Circuit Court to the 
question of jurisdiction, both parties are in fault, and 
the costs of appeal to the Supreme Court, and of the 
removal from the State to the Circuit Court, will be 
divided equall between them. Dec. 13, 1886. Peper v. 
Fordyce. Opinion by Waite, C. J. 


REMOVAL OF CAUSES—LOCAL PREJUDICE—PETITION 
WHEN TO BE FILED.—Under subsection 3, Rey. Stat. 
U. 8., § 639, which was not repealed by the act of Con- 
gress of March 3, 1875, a petition for the removal of a 
cause between citizens of different jStates, from the 
State to the Federal courts, on the ground of local 
prejudice, may be filed after a new trial hus been ac- 
tually granted, and while the cause is pending in the 
trial court for that purpose, and the security may be 
such asis prescribed by that section. Dec. 13, 1886. 
Baltimore & Ohio R. Co. v. Bates. Opinion by Waite, 
Cc. J. 


CITIZENS OF DIFFERENT STATES.— Plaintiff 
sued defendant and B. ina State court of which B. 
and plaintiff were both citizens. Judgment was taken 
against B. by default. Afterward defendant acknowl- 





edged service, and set upa defense, and procured an 
order removing the cause to a United States Circuit 
Court, on the ground that he and plaintiff were citi- 
zens of different States. Held, that defendant having 
voluntarily appeared in the action in which B., who 
was a citizen of the same State as plaintiff, was a party 
defendant, and the cause of action as to defendant be- 
ing neither separated nor separable, the cause was not 
removable. Dec. 13, 1886. Brooks v. Clark. Opinion 
by Waite, C. J. 


FEDERAL QUESTION—ACTION FOR PENALTIES 
AGAINST FOREIGN INSURANCE COMPANIES—QUESTION 
WHETHER PERSON SERVED WAS AGENT OF COMPANY 
SUED.—(1) An action by a State in its own court to 
recover penalties imposed on foreign insurance com- 
panies for doing business without complying with the 
State laws, is not before answer removable to a Cir- 
cuit Court of the United States, under act of March 3, 
1875, providing for such removal, where the suit arises 
under the Constitution and laws of the United States. 
(2) The question whether the summons was served on 
an agent of the company within the State on whom 
process might legally be served, is not dependent on a 
construction of the Constitution or any law of the 
United States, and therefore there is no cause for re- 
moval. Dec. 13, 1886. Germania Ms. Co. of New 
Orleans v. State of Wisconsin. Opinion by Waite, 
C. J. 

ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW—EVIDENCE—DYING DECLARATIONS— 
RES GEST. — In atrial for murder, evidence of the 
wife of deceased, that after her husband was shot he 
said to her, *‘ Oh hun, he has killed me!” or, * Oh 
hun, he has shot me!”’ after he had gone 200 yards 
from the place where he was shot, and called her, and 
she went to him, travelling 100 yards, is not admissi- 
ble, being no part of the res geste, nor is it admissible 
as a dying declaration, she not being positive whether 
the word was ‘“‘shot”’ or *‘ killed,’’ and there being no 
proof that the words were said under a sense of im- 
pending danger. Mo. Sup. Ct., Nov. 12, 1886. State v. 
Rider. Opinion by Henry, C. J. 


INSURANCE—STANDING CROPS.—B., an insurance 
company, included in a policy issued by it to 
C. an insurance upon “stock, crops and farming im- 
plements;”’ during the running of the policy a field 
of growing wheat belonging to C. was in part destroyed 
by a hail storm; he presented a claim to B. for pay- 
ment on account of his loss, which B. declined to pay, 
as the crop destroyed was astanding one. He then 
brought suit against B. Held, that he could recover. 
Penn. Sup. Ct., May 3, 1886. Mutual Fire Ins. Co. v. 
De Haven. Opinion per Curiam. 


MALPRACTICE—BURDEN OF PROOF—EVIDENCE OF 
PROFESSIONAL REPUTATION.—In a suit against a phy- 
sician for malpractice in treating a fractured leg, the 
burden of proof to show want of proper skill is on the 
plaintiff; and in such a case, while the skill of the de- 
fendant, or the want of it, is put in issue, his reputa- 
tion in that respect is not put in issue, and evidence 
to establish it is properly excluded. There are many 
reasons outside of those mentioned why evidence of 
this character is not admissible. First, its bearing 
upon the issue is too remote, and in many, if not in 
most cases it would tend to mislead the jury rather 
than enlighten them. Theveriest quack in the coun- 
try, by his peculiar methods, not unfrequently be- 
comes very famous for the time being in his own lo- 
cality, so much so that every person in the neighbor- 
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hood might safely testify to his good reputation. Itis 
true that one’s reputation thus acquired is generally 
of short duration. His patrons sooner or later must 
pay the penalty of their credulity by becoming the 
victims of his ignorance, and with that his good name 
yanishes. Yet according to the principle contended 
for, the quack, in such case, when called to account 
for his professional ignorance, might successfully en- 
trench himself behind his previous good reputation. 
Again one may in many respects be a good practi- 
tioner, and deservedly stand wellin the neighborhood 
in which he lives, and yet at the same time be grossly 
ignorant about some matters in the line of his profes- 
sion which would render him liable, if by reason 
thereof his patient should be improperly treated, and 
thereby subjected to loss orinjury. In such case it is 
manifest evidence of the defendant’s good reputztion 
would be no answer to an action brought for the in- 
jury sustained, and its admission would be clearly 
calculated to mislead the jury. Ill. Sup. (t., Nov. 13, 
1886. Holzman v. Hoy. Opinion by Mulkey, J. 


MoORTGAGE—REDEMPTION—ORAL EVIDENCE OF SE- 
curity.—This is a bill in equity, brought by the ad- 
ministrator of a second mortgagee to redeem land 
from a first mortgage. The first mortgage was orig- 
inally given to D., and was afterward assigned to de- 
fendant. It was in form a mortgage to secure the 
payment of a note for $10,000. It was proved by oral 
testimony at the hearing that it was in fact given for 
the benefit of the defendant to secure him for advan- 
ces, which he had made and which he might there- 
after make for the benefit of the mortgagor in the set- 
tlement of his affairs, and for the services rendered by 
the defendant in such settlement. D. held the mort- 
gage until he assigned it in trust for the defendant. 
Breen v. Seward, 1] Gray, 118. We cannot see that 
the rights and equities of the parties in this suit are 
different from what they would have been if the mort- 
gage had been originally made directly to the defend- 
ant. It has been repeatedly held by this court, that 
ina bill toredeem by a mortgagor, it is competent for 
the mortgagee to show by oral testimony what was the 
real debt or obligation which the mortgage was given 
to secure, and competent to show, that after it was 
given, the parties agreed that it should be held as se- 
curity for a new and different debt. In such cases a 
court of equity will not aid a mortgagor or permit 
him to redeem, until he does equity and pays the debt 
intended to be secured by the mortgage according to 
the agreement and real equities between the parties. 
Joslyn v. Wyman, 5 Allen, 62; Stone v. Lane, 10 id. 
74; Upton v. Nat. Bank of South Reading, 120 Mass. 
153. The same principle isapplied when a bill to re- 
deem is brought by one who has taken a conveyance 
from the mortgagor with a knowledge of the facts. 
Joslyn v. Wyman, ubi supra; Stone v. Lane, ubi supra. 
In the case at bar, the plaintiff has no higher equity 
than that of the mortgagor. The second mortgage is 
expressly made subject to the first, and when the 
plaintiff's intestate took bis mortgage, he was in- 
formed of the origin, character and purposes of the 
first mortgage. He ‘ook it with a knowledge of all 
the facts. His administrator stands in no better po- 
sition than the mortgagor, and in this suit the defend- 
ant is entitled to hold his mortgage as security forthe 
payment of his services and advances, as found by the 
presiding justice of the Superior Court. Mass. Sup. 
Jud. Ct., Oct. 22,1886. Tuft v. Stoddard. Opinion by 
Morton, C. J. 

NEGLIGENCE — DEATH — ACTION FOR—CHILD TRES- 
PASSING ON DEFENDANT’S GROUNDS.—Where the de- 
fendant, a corporation engaged in distilling, dis- 
charged the waste steam and water from the distillery 
boilers on unfenced ground belonging to it, and lying 





on the further side of a road which ran past the dis- 
tillery, and the plaintiff's child, three years of age, 
fell into a hole made by the,escaping steam and water, 
and was scalded so that she died, the defendant is not 
liable, in the absence of evidence that the place where 
the child lost her life was attractive to children by 
reason of the discharge of the steam and boiling water, 
or that children were inthe habit of resorting there 
to play, or to witness the escape of the water and 
steam from the pipe. It is a well-established general 
proposition of law that the owner of property is under 
no obligation to keep it in a condition which will in- 
sure the safety of persons who go upon it without his 
license orinvitation. Hughes v. Hannibal & St. J. R. 
Co., 66 Mo. 825; Turner v. Thomas, 71 id. 596. The 
case of Nagle v. Missouri Pac. Ry. Co., 75 Mo. 653, be- 
longs to a class of cases which qualify the general doc- 
trine, and hold that where the owner permits upon his 
premises dangerous machinery, or other dangerous 
things, likely to attract children, and does not guard 
them to prevent injury to them, he is liable for any in- 
jury they may sustain in consequence of his neglect 
to place guards about them. The evidence in this case 
does not show that the escape-pipe, at its outlet on the 
defendant's premises or the place into which it dis- 
charged the boiling water, was attractive to children. 
It was a dirty, filthy place, forty feet or more north of 
the public road. The house of Behrens is 223 feet west 
ofthe pipe, and Schmidt’s next beyond; and these 
were the nearest residences to the escape-pipe. There 
is no evidence that children were in the habit of re- 
sorting to thia place for amusement or otherwise. 
There is nothing to show that the Behrens children, 
with whom Louisa Schmidt went there, were ever 
there but once before, or that any other children were 
ever at that place. There was a notice on a board 
nailed to a cotton-wood tree on defendant’s premises 
forbidding people from going upon the ground. It is 
not even shown that defendant knew that the water 
discharged from the escape-pipe had made the hole in 
the ground into which Louisa fell, and there is not a 
particle of evidence of negligence onthe part of de- 
fendant, unless it be negligence to have used its prop- 
erty, for its convenience, in a manner which might 
occasion injury to a trespasser upon its premises. An 
owner of property cannot place temptations upon it 
to allure any one toa dangerous place upon his prem- 
ises, and escape liability for injury that even a tres- 
passer may sustain in yielding to the temptation to go 
there. Nor can he place dangerous, unguarded mach- 
inery or other dangerous thing so near a public street 
or highway as to endanger persons thereon, without 
liability for damages to one occasioned thereby. But, 
to assert a proposition stronger than these against the 
owner of property were to deny his dominion over it, 
and compel him to use it, not for his own, but for the 
public convenience. The petition should have averred 
either that the place where Louisa lost her life was at- 
tractive to children, by reason of the escape-pipe dis- 
charging the boiling water there, or that children in 
the neighborhood were in the habit of resorting there 
to play, or to witness the escape of the water and 
steam from the pipe. Some fact should have been 
stated to show that defendant was not properly exer- 
cising its dominion over its own property. Mo. Sup. 
Ct., Nov. 15, 1886. Sehmidt v. Kansas City Distilling 
Co. Opinion by Henry, J. 


NEGOTIABLE INSTRUMENT — DELIVERY ON CONDI- 
TION—PAROL EVIDENCE.— On the trial of a suit ona 
note, the defendant offered evidence to prove, and 
claimed to have proved, that previously to the execu- 
tion and delivery of the note, plaintiff who was a grand 
juror of the town, where the defendant resided, and 
was acting as the attorney of one M., accused the de- 
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fendant of having made an assault upon the person of 
the said M.,and threatened him with a criminal 
prosecution unless he settled with her for the injury; 
that defendant thereupon admitted that he had done 
wrong in the matter and offered $100 to settle it; that 
plaintiff demanded $300, which defendant was un- 
willing to pay; that defendant was without counsel 
and asked to be allowed till the following Tuesday to 
consider the matter, and offered to give his note for 
$300 to be held by the plaintiff till then, and if he did 
not then appear, to be held by the plaintiff as a settle- 
ment forthe injury tothe said M., but if he should 
appear, to be returned to him to be cancelled; that 
thereupon the plaintiff wrote the note in suit, which 
the defendant executed and delivered to the plaintiff 
to be held by him upon the conditions stated; and 
that the defendant at the same time declared that he 
should appear and demand a return of the note. The 
defendant also offered evidence that on the following 
Tuesday he appeared before the parties and demanded 
the return of the note, but that the plaintiff refused to 
surrender it. A written contract must be in force as 
a binding obligation, to make it subject to this rule. 
Such a contract cannot become a binding obligation 
until it has been delivered. Its delivery may be ab- 
solute or conditional. If the latter, then!it does not 
become a binding obligation until the condition upon 
wich its delivery depends has been fulfilled. If the 
payee of anote has it in his possession, that fact would 
be prima facie evidence that it had been delivered; 
but it would be only prima facie evidence. The fact 
could be shown to be otherwise and by parol evidence. 
Such parol evidence does not contradict the note or 
seek to vary its terms. It merely goes to the point of 
its non-delivery. The note in its terms is precisely 
what both the maker aud the payee intended it to be. 
No one desires to vary its terms or to!contradict them. 
Benton v. Martin, 52 N. Y. 570; Schindler v. Muhl- 
heiser, 45 Conn. 155; Adams v. Gray, 8 id. 11; Collins 
v. Tillou, 26 id. 368; Clarke v. Tappin, 32 id. 56; Post 
v. Gilbert, 44id.9; Hbubbard v. Ensign, 46 id. 585. 
Conn. Sup. Ct., April 2, 1886. McFarland v. Sikes. 
Opinion by Park, C. J. 


PAYMENT—PROMISSORY NOTE—CHECK—DISHONOR— 
LIABILITY UPON NOTE.—The maker of a promissory 
note, on the day on which the note matured obtained 
from his banker a cashier’s check payable to the cash- 
ier of the bank which held the note. The latter bank 
accepted the check, and delivered up the note. Before 
payment of the check could be obtained, the bank 
by which it bad been given suspended payment, ard 
it was dishonored. Held, that the check being taken 
for a pre-existing debt, the receipt of it, and the con- 
temporaneous delivery of the note, operated only as a 
conditional payment of the note, and the maker was, 
upon the dishonor of the check, still liable to the 
holder upon it. The burden of proof was on the maker 
of the note to overthrow the presumption that the 
check was taken as a conditional payment. It was of 
no higher character than the note, and it certainly 
was not money. Brown vy. Scott, 51 Penn. St. 357; 
League v. Waring. 85 id. 244; Miller v. Lotz, 15 Pittsb. 
Leg. J. 189. Penn. Sup. Ct., Oct. 4, 1886. Canonsburg 
Iron Co. v. Union Nat. Bank of Pittsburgh. Opinion 
by Mercur, J. 


SALE—PURCHASER’S RIGHTS AND REMEDIES—DAM- 
AGES—RECOUPMENT.—When an article is sold accom- 
panied with a warranty, direct or implied, and it 
proves defective or unfit for the use intended, the 
purchaser may, without returning or offering to return 
it, and without notifying the vendor of the defects, 
bring his action for the recovery of damages; or if sued 
for the price, may set up and have such damages al- 





lowed him by way of recoupment from the sum stipu- 
lated to be paid. Bonnell v. Jacobs, 36 Wis. 59. Wig, 
Sup. Ct., Nov. 3, 1886. Buffalo Barb- Wire Co. v. Phil- 
lips. Opinion by Taylor, J. 


TRADE-MARK—OF GUNS—“‘ Gem.’’—I have no doubt 
whatever that this mark ought to be registered. What 
it is sought to have registered is the word “ Gem” ag 
applied to air-guns. Now, the word *‘Gem”’ describes 
no quality of the gun. It cannot in any way be 
treated as a descriptive word. Applied to a gun, it is 
as purely a fancy name as any other name one can con- 
ceive, and therefore it comes within the provision in 
the Patents, Designs and Trade-Marks Act, 1883, and 
is a word which it is proper to register as a trade- 
mark applied to that particular kind of article. Eng, 
Ch. Div., Aug. 2, 1886. Re Arbenz. Opinion by 
Kay, J. 

TRIAL—DEAF AND DUMB WITNESS ANSWERING IM- 
MODEST QUESTIONS TO INTERPRETER IN PRIVATE.— 
Where a question is put to adeaf and dumb witness 
ina criminal case which so shocks her modesty as to 
cause her to flee from the court-room, the action of 
the court in allowing the interpreter, who followed 
her and brought her back, to state her answer ob- 
tained in private, without repeating the question in 
open court, cannot be successfully complained of by 
the accused, especially where it is not shown that he 
was injured thereby. It is vigorously insisted on be- 
half of appellant that this proceeding was erroneous, 
intolerable in a court of justice, and a palpable viola- 
tion of his coustitutional right to be brought face to 
fact with the witness testifying against him. In our 
opinion however the proceeding in question was not 
fairly open to any of the criticisms or objurgations of 
appellant’s counsel]. In some particulars,the case is an 
anomalous one; for to thecredit of human nature, ii is 
not often that a man is charged with an attempt,even, 
to gratify his passions upon the person of an unfortu- 
nate woman, forcibly and against her will, who is de- 
prived of the sense of hearing and the power of speech. 
When the case occurs however,as if must be sustained 
in the nature of things by the woman’s evidence in re- 
lation to the offense charged,the proceedings to obtain 
her evidence will also be anomalous to some extent. 
If it be conceded that the proceedings of which appel- 
lant complains were irregular, or even erroneous, 
there is nothing in the record to show that the appel- 
lant was in any mannerinjured thereby. The record 
fails to show what the question was which shocked 
the modesty of the prosecuting witness, or what was 
her answer thereto which she communicated to Miss 
Coons out of the presence of thé court and jury. In 
this state of the record, we cannot say that the error 
under consideration was material, or in any wise inju- 
rious to the appellant. Under our Criminal Code we 
must disregard any errorin the decision or action of 
the court below, which does not, in our opinion, pre- 
judice the substantial rights of the defendant. In 
other words, the record must show that the error com- 
plained of was material and injurious to the defend- 
ant; otherwise the error must be disregarded here, 
and will not authorize the reversal of the judgment. 
Ind. Sup. Ct., Oct. 14,1886. Skaggs vy. State. Opinion 
by Howk, C. J. 


TROVER AND CONVERSION—CONVERSION OF STOCK 
BY BROKER—DAMAGES.—Where a broker disposes, 
without authority, of stock which he holds fora prin- 
cipal, the measure of damages is the cost to the prin- 
cipal of replacing the stock within a reasonable time 
after such sale,and not the amount of money ad- 
vanced by him for the purchase of the stock. The re- 
lation which exists between a broker and his cus- 
tomer in the case of the holding {and carrying of 
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stocks, as here, is declared in the leading case of 
Markham v. Jaudon, 41 N. Y. 235, defining the rela- 
tive rights and duties of the broker and customer. It 
is there laid down that in advancing the money by the 
broker to complete the purchase of stock, the relation 
of debtor and creditor is created, and that thereupon 
the broker becomes a pledgee of the stock for the 
money advauced in its purchase; that the contract 
between the parties is in spirit and effect, if not tech- 
nically and in form, a contract of pledge. And it was 
there held that for selling the pledge without author- 
ity the measure of damages would be the difference 
between the amount for which the stock was sold and 
its highest market value down to the time of trial. 
This rule of damages was modified in the subsequent 
case of Baker v. Drake, 53 N. Y. 211. It was there 
said: ‘‘Assuming that the sale was in violation of the 
rights of the plaintiff, what was the extent of the in- 
jury inflicted upon him? * * * Ifupon becoming 
informed of the sale, he desired further to prosecute 
the adventure, and take the chances of a future mar- 
ket, he had the right to disaffirm the sale, and require 
the defendants to replace the stock. If they failed to 
refuse to do this, hisremedy was to do it himself, and 
charge them with the loss reasonably sustained in do- 
ing so. The advance in the market price of the stock 
from the time of the sale up to a reasonable time to 
replace it, after the plaintiff received notice of the 
sale, would afford a complete indemnity. * * * 

If the broker has vioiated his contract, or disposed of 
the stock without authority, the customer is entitled 
to recover such damages as would naturally be sus- 
tained in restoring himself to the position of which he 
bas been deprived. He certainly hasno right to be 
placed in a better position than he would be in if the 
wrong had not been done.’’? The same rule was held 
in Gruman v. Smith, 81 N. Y. 26. In Colt v. Owens, 
9) id. 368, the defendants purchased and agreed to 
carry certain shares of stock for the plaintiff until in- 
strueted by him toéell, or for a period of six months. 
Defendants sold the stock without authority. and no- 
tified the plaintiff. In an action by the plaintiff the 
testimony showed that for thirty days after the sale 
the stock could have been purchased in the market for 
the price at which it wassold, or a less sum, and the 
court below held that only nominal damages could be 
recovered, and directed a verdict accordingly. The 
judgment was affirmed. In Sturges v. Keith, 57 II. 
452, it was held thatinan action for the conversion of 
personal property, the proper measure of damages is 
the market value of the property at the time of the 
conversion, and the court recognized no distinction 
when the property converted wasstocks. In Smith v. 
Dunlap, 12 Lil. 184, it was held that the measure of 
damages in the case of a breach of contract for the 
salefof a chattel is the cash value of the article at the 
time it should have been delivered. And it was said: 
* We have no hesitation in holding the rule applicable 
to contracts for the sale or delivery of personal prop- 
erty, without regard to the circumstance whether the 
price has been paid or not. Jf unpaid, the purcbaser 
recovers the difference between the price he agreed to 
pay and what the commodity was worth when it 
should have been delivered; if paid, he is entitled to 
recover the market value of the article when the de- 
livery ought to have been made, and interest in the 
way of compensation for the delay.’’? He may recover 
the market value of the article, and not the purchase- 
price paid for the article; contrary to what is asserted 
inthe present case to be the rule, that where on party 
to a contract refuses to complete it, the other party, 
being without fault, may sue for and recover back any 
money paid upon the contract. Appellee’s real griev- 
ance is the not carrying the stock until he should pay 
for it or order jit to be sold; that instead of so carrying 





it, appellants sold it without his authority; that there 
has been a disposal of the stock without authority—a 
conversion of it. Suppose the stock had been carried 
as appellee claims it should have been, he would then 
have had his stock when he had paid for it, and nothing 
more. In not having the stock, the loss which he suf- 
fers is the value of the stock, and nothing more. All 
that he can be justly entitled to have is the stock. 
And he is not in justice entitled to be placed in a bet- 
ter position than if he had the stock. The injury sus- 
tained is the being deprived of the stock, and thecom- 
pensation which the law gives for the deprivation of 
property isthe value of the property, and never the 
price which the owner had paid for the property, 
which latter was the rule of recovery laid down in this 
case. Ill. Sup. Ct., Nov. 13,1886. Brewster v. Van 
Liew. Opinion by Sheldon, J. 


WATER AND WATERCOURSE-—DIVERSION — PUMPING 
WATER FROM DAM.—A. owned a paper mill operated 
by water power, the supply of water being obtained 
from a dam, the breast of which was on the land of A.; 
the backwater of the dam, several hundred yards be- 
low its head, was crossed by a bridge owned and used 
by B. railroad company. B., in order to supply its ne- 
cessity for water, inserted an iron pipe in the slack 
water nearits bridge, and erected an engine on its 
bank and pumped out water which it conducted to its 
tanks a mile distant; the result was a serious diminu- 
tion of the supply of water tothe mill of A. Held, 
that A. might recover damages from B. The princi. 
ple established by a long line of decisions is that the 
upper riparian owner has the right to the use of the 
stream on his land for any legal purpose, provided he 
returus it to its channel uncorrupted and without any 
essential diminution; that in all such cases the size 
and capacity of the stream is to be considered; and 
that any interruption of or interference with the 
rights of the lower riparian owner is an injury for 
which an action will lie, unless too trifling for the law 
to notice. Wheatley v. Christman, 24 Penn. St. 298. 
The size and capacity of the stream has always an im- 
portant bearing upon questions of this nature. Every 
riparian owner has the right to use the water of the 
stream passing over his land for ordinary domestic 
purposes, and if the stream beso small that his cattle 
drink it all up, while it may be a lossto the lower ri- 
parian owner, it is damnum absque injuria. But where 
the upper riparian owner diverts or uses the water, 
not for ordinary domestic purposes, such as are in- 
separable to and necessary on the use of the land, but 
for manufacturing or other purposes having no neces- 
sary’relation to his use of his land, the case is differ- 
ent. In Wheatley v. Christman, supra, it was held 
that ‘“‘a proprietor of land over which a stream of 
water runs has, as against a lower proprietor, the use 
only of so much of the stream as will not materially di- 
minish its quantity. His right is not to be measured by 
the reasonable demands of his business.’’ In that case 
the allegation was that the stream had been diverted 
by one riparian owner in order to work his lead mine 
“to such an extent as to sensibly diminish the supply 
to the lower owner; and that such use was necessary 
in order to enable him to carry on his business.”’ It 
was said by this court: “The proposition of the de- 
fendant was that he had alegal right to use a reasona- 
ble quantity of,the water for the purposes of his busi- 
ness. The court below replied that his business might 
reasonably require more than he could take consist- 
ently with the rights of the plaintiff. We cannot see 
how or on what principle the correctness of this can 
be impugned. The necessities of one man’s business 
cannot be the standard of another’s rights in a thing 
which belongs toboth. * * * The defendant had 
a right to such use as he could make of the water with- 
out materially diminishing it in quantity. * * * If he 
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needed more he was bound to buy it. However lauda- 
ble his enterprise may be, he cannot carry it on at the 
expense of his neighbor. One who desires to work a 
lead mine may require land and money as well as 
water, but he cannot have either unless he first makes 
it hisown.”” Penn. Sup. Ct., Apri 19, 1886. Pennsyl- 
vania R. Co. v. Miiler. Opinion by Paxson, J. 
WILL—RESTRAINT OF MARRIAGE.—A devise of land 
by a husband to his wife, so long as she remains his 
widow, is not upon acondition in restraint of mar- 
riage. In 4 Kent Comm. 126, Chancellor Kent defines 
the distinction between words of limitation and words 
of condition, as follows: ‘* Words of limitation mark 
the period which is to determine theestate, but words 
of condition render the estate liable to be defeated in 
the intermediate time, if the event expressed in the 
condition arises before the determination of the es- 
tate, or completion of the period described by the 
limitation. The one specifies the utmost time of con- 
tinuance, and the other marks some event, which if it 
takes place in the course of that time, will defeat the 
estate.” This statement, of itself, of the distinction 
between words of limitation and words of condition, 
settles the point of contention under consideration 
adversely to the views and argument of appellant's 
counsel in the case now before us. The words ‘‘so 
long as she remains my widow,” are, in the strictest 
sense, words of limitation, and not of condition. 
Clearly and unequivocally, these words specify the 
widowhood of appellant as the utmost time of contin- 
ance of the estate devised to her, and they do not 
mark or indicate any event the occurrence of which in 
the intermediate time will defeat such estate. The 
terms of the testator’s devise to his wife, the appel- 
lant, are not distinguishable, in legal effect, from 
those of the first devise copied in the opinion of the 
court in Harmon v. Brown, 58 Ind. 207, as follows: 
“First, I give and bequeath unto my beloved wife, 
Penina, during her widowhood, all my real and per- 
sonal estate, to be held, and freely possessed and en- 
joyed, during her widowhood.” There, as here, the 
testator’s widow terminated her widowhood by her 
subsequent marriage, and there, as here, the question 
was presented for our decision whether the words 
“during her widowhood” (which do not differ in 
meaning from the words “so long as she remains my 
widow ’’) were words of limitation or words of condi- 
tion. Inthe case cited, it was held, upon full consid- 
eration, that the words ‘“‘during her widowhood” 
were words of limitatiou, and not of condition, within 
the meaning of section 2567, supra. The court there 
said: ‘A man may devise property to his widow dur- 
ing her widowhood. He is not obliged to devise to 
her a larger estate, as for life or in fee, in order to ac- 
complish that purpose. But if he desires to devise her 
a larger estate, as for life or in fee, and sv expresses 
himself in his will, but makes it dependent upon the 
condition that she should not marry, the condition 
will be regarded as in terrorem, and void. Such con- 
dition will not cut down an estate toa period less than 
that to which it is limited.’’ Tothe same effect, sub- 
stantially, are the following more recent cases: Coon 
v. Bean, 69 Ind. 474; Stilwell v. Knapper, id. 558; 
Brown v. Harmon, 73id. 412; Tate vy. McLain, 74 id. 
495; O’ Harrow v. Whitney, 85 id. 140; [libbits v. Jack, 
97 id. 570, and! authorities cited. Ind. Sup. Ct., Dec. 
21, 1886. Summit v. Yount. Opinion by Howk, J. 
—_—»___——_ 


CORRESPONDENCE. 


Justices’ CouRTs. 
Editor of the Albany Law Journal: 
The justices’ courts of this State are organized upon 
a plan that effectually excludes qualified men. There 








are four justices in each town to compete for and di- 
vide the trifling fees. Wesee the effect. Men are set 
to expound law and administer justice who compre- 
hend neither. Their sincerity emphasizes the absur- 
dity of the system. A suitin one of the higher courts 
receives the careful study of a judge who is a pro- 
found lawyer. A justice of the peace—without legal 
training—very likely aman who has failed in all else— 
confidently sits in judgment upon a case involving 
equal difficulties. The evil has long been admitted, 
why then should the remedy be delayed? 

This is an inviting field for a competent legislator, 
and the one who shall devise a good system of inferior 
local courts, and procure its establishment by law, will 
render valuable service. The end to be sought isa 
competent judiciary, and this without unnecessary 
change in the existing and familiar practice. 

Itis nota difficult work. The District Courts of 
the city of New York afford the model. Some changes 
should be made inapplying that system to the other 
counties, except perhaps Kings. ‘The volume of busi- 
ness in New York justifies an establishment which, by 
reason of itsexpense, would be unsuitable for other 
parts of the State. A slight modification of the New 
York system, in its application to other counties, will 
afford about all of its advantages with much less ex- 
pense. 

To outline the plan: Divide each county into from 
three to six districts. Provide a county justice for 
the county, who should be a lawyer, and a district 
justice for each district. A district justice should at- 
tend daily at the district court-room, and have the 
jurisdiction that justices of the peace now have in 
towns and cities. When an issue of fact is joined, if 
both parties, ora defendant who is under arrest, de- 
mand an immediate trial, let it be had before the dis- 
trict justice. In other cases an issue of fact should be 
entered on a trialterm calendar, and there remain un- 
til tried. The county justice should hold a trial term 
in each district about once a month. In case of his 
absence or inability a district justice should preside. 
The salary of the county justice should be sufficient to 
command the services of a competent man. Those of 
the district justices could be much smaller, but could 
be graded to the population and business of the dis- 
tricts. A district justice, in most districts, would 
really be the cleri: of the court, with some judicial du- 
ties. Warrants of attachment, orders of arrest, and 
similar matters, could be attended to by the district 
justice orcounty justice. The fees now allowed to 
justices of the peace should be collected and paid to 
the county treasurer. Such asystem would be efficient, 
convenient, and probably self-supporting. Details can 
be added and improvements made from time to time. 
This is a plan, perhaps not the best. If others are sug- 
gested, select the best, or from all construct a better. 

L. B. C. 

CATSKILL, N. Y., Jan. 15, 1887. 

FRIENDLY WITH THE JUDGE. 
Editor of the Albany Law Journal: 

This morning on reading in the LAW JouRNAL, the 
sentence quoted from Governor Hill’s admirable 
address, recently delivered before the Bar As- 
sociation, of the danger our judges are supposed 
to encounter by admitting suitors and lawyers 
to their close friendship, and your comments 
thereon, I was reminded of an instance in point 
which seems to favor your view of the case. The late 
Judge Abram B. Olin, as is well known, was for 
many years a very prominent lawyer in this city. His 
brother, the late Job Olin was, at the time spoken of, 
recorder of this city, and many causes of more or less 
importance were tried in the Recorder’s Court. It 
occurred to a defendant in one of such cases, that it 
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might be a politic move to retain, not only an inti- 
mate friend, but also the brother of the recorder. So 
he chose the intimate friend of the recorder for his 
attorney, and to make things doubly sure, secured 
* prother Abe” as counsel. Trialcameon. Intimate 
friend moved to dismiss complaint on certain grounds. 
At length the recorder began to shake his head, and 
in an instant “‘brother Abe”? was on his feet and 
made one of his most sarcastic and powefful argu- 
ments in aid of intimate friend. Recorder Job, with 
a patience that would have been creditable to the 
much afflicted man from whom he took his name, 
Jistened anxiously to the end, and then shook his head 
more vigorously than before, and denied the motion. 
Intimate friend looked glum, and brother Abe gave 
one of those indignant snorts, followed by a prolonged 
growl, that the members of our bar so well remember. 
Job Olin was a perfectly honorable man, but nota 
great lawyer; and he was too fearful of showing any 
bias toward a friend or brother; and it was plain to 
the legal mind that the motion ought to have been 
granted. The trial proceeded. Several other motions 
were made, and earnestly argued by intimate friend 
and brother Abe, and promptly denied by Recorder 
Job. The late Job Pierson was the opposing counsel, 
and he took inthe situation at once, and sat silent, 
but with that peculiar twinkle in his expressive eye, so 
habitual with him when matters were proceeding to 
his entire satisfaction. Presently another motion was 
made, promptly followed by a ruling against intimate 
friend and brother Abe. This was too much. Abe, 
as everybody called him, gave one of his fiercest and 
most prolonged growls, then seized his hat and made 
for the door, muttering audibly: “ He wants to stand 
so d-—d straight he leans ’tother way!” 

The lawyers, the recorder, and the parties litigant, 
connected with this anecdote, have all passed from 
earth, but if living, there is not one that would not 
have enjoyed it as he did at the time it occurred. 

Yours truly, 
FRANK J. PARMENTER. 

Troy, Jan. 29, 1886. 


> —_—— 


NEW BOOKS AND NEW EDITIONS. 


HARE ON CONTRACTS. 


It is a novelty, if nota luxury, to get a treatise on 
Contracts in a single volume. This work is by J. I. 
Clark Hare, favorably known to the profession as one 
of the editors of Smith’s Leading Cases. It originated 
in lectures delivered by the author in the law school 
of the University of Pennsylvania, and his main ob- 
ject is ‘‘to trace the doctrine of consideration, and 
show how large a part it has in the theory of con- 
tracts at common law.’’ Comparison with the civil 
law is instituted, and much attentian is given to the 
doctrine of sales. The division of the work is as fol- 
lows: The Growth of Jurisprudence, The Formulated 
System, Justinian’s Legislation, Development of Ob- 
ligations at Roman Law, The Consensual Contracts, 
Modern Application of the Roman Law, Assumpsit, 
Trespass on the Case, Roman and Common Law Con- 
trasted, Consideration, Implied Promises, Antecedent 
Consideration, Moral Obligation, Ratification and 
Waiver, Unilateral Contracts, Bilateral Contracts, 
Mutuality, Sale of Specific Goods, Sale by Descrip- 
tion, Sale by Sample, Warranty, Remedies of the 
Vendee, Performance, Dependent and Independent 
Covenants and Promises, Entire and Divisible Con- 
tracts, Impossibility. This is an interesting scheme, 
but it is evident that the work is designed and fitted 
for scholars and historians of the law rather than for 
practitioners. Thisis the only opinion that we can 








confidently express from a necessarily cursory exami- 
nation, but from such an examination and our ac- 
quaintance with the author’s previous work, we are 
led to suppose that it will prove a valuable adjunct. 
We are sorry, but not surprised, to see that the 
learned writer doves not think much of codes, and is 
so blind a worshipper of the common law as to write: 
‘Codification is liable to err by erecting principles 
into rules.” We areso unlearned as to have believed 
that law is founded on principles, and is a rule of ac- 
tion. But there is no accounting for what a “ learned 
professor’’ can bring himself to think he believes. 
The book is published by Little, Brown & Co. of Bos- 


ton. 


Buss on CopE PLEADING. 


The second edition of this work, by Judge Bliss, of 
Missouri, appears some nine years after the first. The 
work essays to treat of the subject as applicable to the 
practice of the twenty-three States and Territories, 
and as these are substantially copied from the New 
York Code, there is no difficulty in its comprehensive- 
ness. We esteem the work as most admirable; cer- 
tainly there is nothing better of the kind, probably 
nothing nearly so good. It should be put in the hands 
of every student of the law in these States and 
adopted in our law schools as the latest, most method- 
ical and best arranged of all of this class of treatises. 
Published by F. H. Thomas Co., St. Louis. 


—>____——_ 


STATE BAR ASSOCIATION. 
Rooms OF STATE BAR ASSOCIATION, 
CAPITOL, ALBANY, N. Y., 
January 27, 1887. 

At a meeting of the Executive Committee of the 
New York State Bar Association, held at the office ot 
Moak & Buchanan, in the city of Albany, January 17, 
1887, the recording secretary was, by resolution, re- 
quested to publish the following notice in the ALBANY 
LAW JOURNAL: 

‘*Mempbers of the New York State Bar Association 
having papers to serve in the city of Albany, or busi- 
ness in the Executive Chamber, or any of the different 
departments in the Capitol, with the clerk of the Court 
of Appeals or Supreme Court, or any ex parte business 
in any of the courts of Albany, will have it promptly 
attended to without any charge by addressing the said 
secretary.” 

L. B. Proctor, 
Recording Secretary, 
Capitol, Albany, N. Y. 


—_——______— 


COURT OF APPEALS DECISIONS. 


: following decisions were handed down Tues- 

day, Feb. 1, 1887: 

Judgment aflirmed, with costs—Geo. Lahr, respond- 
ent, v. Metropolitan Elevated Ry. Co., appellant; 
Wagner v. Same; Michael Coffee, administrator, re- 
spondent, v. N. Y., B. & P. R. Co., appellant; Nicholas 

tuch, administrator, respondent, v. N. Y., L. E. & W. 
%. Co., appellant; Patrick Leary, an infant, appellant, 
v.D. & H. C. Co., respondents. ——Order affirmed, 
with costs—People ex rel. Panama R. Co., appellants, 
v. Commissioner of Taxes of New York, respondents; 
In re Will of Mary McPherson, etc.——Judgment of 
General Term and decree of surrogate reversed and; 
new hearing ordered before the surrogate, without 
costs—In re Accounting of David Hawley, testamen-\ 
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tary guardian of Singer.— National Park Bank of 
New York, respondent, v. James D. Whitmore et al.. 
appellant; In re Estate of Nathaniel Tilman, deceased: 
—— Appeals dismissed with costs—Margaret Kearney, 
administratrix, respondent, v. Geo. H. Thompson et 
al., appellants. ——Judgmeut affirmed and judgment 
absolute ordered for defendants on the stipulation, 
with costs—Susan Raynor et al., administrators, ap- 
pellants, v. Samuel S. Carman et al., respondents.— 
Judgment affirmed, without costs—Samuel Weeks et 
al., appellants, v. Jacob Weeks, respondent, and Geo. 
W. Weeks et al., appellants. ——Judgment reversed, 
new trial granted, costs to abide the event—John B. 
Kunz, appellant, v. City of Troy, respondent.——Mo- 
tion for reargument denied, with costs—Holcomb v. 
Munson.——The order of reversal states merely that 
it was made on questions of law. It does not state 
that the court has considered the questions of fact, or 
exercised the discretion which the statute confers 
upon it. We have decided that this court will not re- 
view an order of reversal in such a case, unless it 
shows that the court has exercised its discretionary 
powers. See People v. Boas, 92 N. Y. 560-564; Same 
v. Conroy, 97 id. 62-72; Harriss v. Burdett, 73 id. 136. 
Although the court in the present case put its decision 
upon a question of law, we cannot say it would not 
have reached the same result, had it exercised its dis- 
cretion and entertained a different opinion on the 
question of law. The prisoner was entitled to a re- 
view of the facts, and the exercise of the discretion- 
ary power of the court, which he might lose if the case 
should be disposed of solely on a question of law. The 
case should therefore be remitted to the General Term 
to consider the questions of fact and exercise its dis- 
cretion—People, appellants, v. Heury K. Stevens, re- 
spondent, 


NOTES. 

The last case tried in the United States District 
Court on Saturday turned the court-room into a cir- 
cus during its trial, and was almost too much for the 
risibilities of the judge himself. The defendant was 
William Bradley, a middle-aged negro, who was 
charged with selling liquor to the Indians on the Erie 
county reservation. Bradley had not the money to 
employ counsel, and at his own request Judge Coxe 
allowed him to conduct his own case, which he did in 
a manner at once so decidedly original and so ludic- 
rously funny that the court was unable to prevent the 
uproar incident upon his examination of witnesses. 
He would explode a question with startling sudden- 
ness, and follow itup with a rattling fire of comment 
upon the Indian witness and asides to the spectators. 
One big brave who was in the chair had testified that 
the sale occurred in the morning near a bridge, and 
named several witnesses who were present, when 
Bradley popped up like a Jack-in-the-box, and talk- 
ing so rapidly as to almost run the words together, 
began: ‘I say, Injun, how yo’ know ’twas mornin’? 
By de sun? Yo’ tell time by de sun? No? Den how 
yo’ know ’twas mornin’? Yo’ do’no’ nuthin "bout de 
time.”’ Sorapid were his questions that the poor 
brave could only reply in monosyllables, and these the 
examiner suatched almost from his mouth and incor- 
porated with the next question. In this wav he com- 
pletely broke down two or three witnesses. Each new 
victory was treated with a howl of delight from the 
crowd in the room. Throughout the examination he 
stood with his shoulders slightly rounded in, his head 
thrust forward and cocked slightly to one side, and 
rolled up his eyes sideways at the witness. When the 
testimony was closed, and he was told by the court to 
address the jury, he walked over, and leaning upon 








the rail of the jury-box, thrust his head forward, and 
queried in a stage whisper, ‘I say, gemmen de jury, 
wha’d yo’ tink er my case?” Then he was informed 
that that was uot the proper way to do, and be began 
in the regular way. His strongest avd most conclu- 
sive argument was: ‘**Gemmen de jury, I runs a milk 
route. I got no time ter be foolin’ roun’ Injuns. I’m 
round tendin’ ter my own bus’ness early in de mornin’ 
*fore the Injun is up, an’ ’fore deres any stores open; 
an’, gemmen de jury, I didn’t sell ’em no whiskey.” 
As one of the witnesses was leaving the staud he said 
in au insinuating tone: ‘Say, Injun, yo’ mad at me; 
don’ yer like me?”’ The Indian said he had no ill- 
will against him, and Bradley asked, with mingled 
anger and contempt: ‘* Whoffer yo’ come here’n lie 
agin me, hey?”’ The evidence showed that Bradley 
had been an honest, hard-working man, and had 
driven a milk wagon for eight years; and the jury, 
after being out about three minutes, came in with a 
verdict of ‘‘not guilty.” In an instant the room was 
in an uproar, and Bradley, highly elated, started on a 
handshaking tour of the room, smiling from ear to 
ear. As he was about to leave the room, Judge Coxe 
asked him how he would get home. ‘‘ Dunno, boss.” 
**Have youany money?” ‘ No, boss; been in jail 
two monfs; aint got ercent.’? He was given $10, and 
ahappier man never walked out of court.—<Albany 
Evening Journal. 


Serjeant Ballantine was not an actor who pretended 
to feel what he did not, but one who pretended to be 
much inferior to himself. This appeared in the rob- 
ing room and at the club, for the serjeant could not 
possibly be so cynically wicked as he ingeniously pro- 
fessed. In court it was the serjeant’s way to lie low. 
When he examined a witness he would assume an ex- 
pression of vacuity which disarmed opposition. With 
a draw] anda stutter, he would put questions of so 
apparently artless a kind that witness had not the 
heart to deny a gentleman who was probably doing 
his best, however stupid he was. In his power of 
drawing out witnesses he was something like the late 
Sir John Holker, but Sir John’s heavy manner was 
natural, while thatjof Serjeant Ballantine was as- 
sumed, although so inveterately as almost to be a part 
of himself. The initiated could see, by alittle jerk in 
his lip, when he fhad made a point, and he would fi- 
nally dismiss the witness with an affected ‘Thank 
you,” having extracted every thing that was necessary 
tohis case. Like all good cross-examiners, Serjeant 
Ballantine was great in examination-in-chief. In cross- 
examination he seldom put a dangerous question. In 
criminal cases, which are all very much of a pattern, 
he was believed to be possessed of a series of ques- 
tions the answers to which, if given either way, would 
help his case. In casesinvolving the relations of the 
sexes, Serjeant Ballantine was especially at home, a 
wide experience of life having given him the key to a 
large range of human motives. He was not one of 
those advocates who believe in their clients because 
they are theirs. Theclaimant could not have had a 
greater contrast in this respect than when he changed 
Ballantine for Kenealy. lis fault was rather not to 
believe in the good motives of any one, last of all his 
own client. This habit was not on all occasions pleas- 
ing to his clients. Serjeant Ballantine was counsel 
in the Divorce Court for a petitioner against whom 
the plea of connivance was set up. In his speech to 
the jury he dwelt much on the apparent fact that his 
client was afool, equalled only in folly by his mother. 
In going out of court the petitioner pathetically ap- 
pealed to his friends whether it was for this that he 
had paid the serjeant two hundred guineas—that not 
only he should be abused asa fool, but his poor mother 
too.—Law Journal. 
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CURRENT TOPICS. 

MIHLERE is a bill pending in our Legislature to ren- 
| der masters liable for all injuries sustained by 
their employees solely in consequence of the negli- 
gence of their co-employees, without regard to any 
negligence on the part of the masters in selecting 
or retaining the co-employees. This seems to us a 
most unwise and impolitic measure. We believe it 
to be utterly indefensible in principle. It makes 
the master the insurer of careful conduct of his ser- 
vants, which he cannot possibly regulate or control. 
The most he can do is to select skillful and careful 
servants, and to dismiss them if to his knowledge 
they become unskillful or careless, There is no 
more justice in imposing the proposed measure of 
liability than there would be in making the proprie- 
tor of a theatre responsible for the good behavior 
of the audience toward one another. Why should 
aman be held responsible for what is not his fault? 
The servant enters the employment knowing that 
his co-servants, however skillful, will sometimes be 
careless, and that he is liable to injury in conse- 
quence. That is one of the dangers of the service 
for which he is paid, and which he ought to face. 
To impose the liability of an insurer on the master 
is as unjust as to compel the servant to take all the 
risks of injury by co-servants carelessly selected 
or retained. The true rule is to subject men to re- 
sponsibility for their own negligence, and nothing 
So we say the proposed legislation would 
be very unjust. It would be. impolitic because it 
would crowd our courts with causes of the most un- 
meritorious and trifling description. As it is, this 
class of cases is the most numerous, and growing 
more numerous every day, There is hardly any 
thing for which a servant is not now-a-days suing 
his master. By the aid of lawyers willing to ‘‘ take 
their chances” our courts are filled with suitors 
against corporations and other wealthy employers, 
and this modification of the law would render them 
legion. The next step would be to make the mas- 
ter an insurer of the safety and fitness of his ma- 
chinery, appliances and works, and then the judges 
would have no time for any thing else. Then add 
the doctrine, prevailing in some jurisdictions, that 
the master may not contract with his servant that 
the new liability shall not be enforced, and we 
should have a species of workman tyranny more 
abominable than that of soulless corporations. The 
law would better be left as it is. 


beyond. 


A bill is pending in our Legislature to abolish 
tenancy by curtesy. It should prevail. This spe- 
cles of tenancy is a survival of the time when a hus- 
band was liable for all the wife’s debts, and the 
reason for it has passed away with the liability. 


Voi. 35— No. 7. 


‘that course. 





Even now the wife can cut off the right by grant or 
devise, and this fact shows the absurdity of pre- 
serving the right when she does not choose to take 
But if this tenancy is abolished the 
husband’s liability for the wife’s torts, which is un- 
dersood to be still subsisting in this State, should 
also be abolished, And the bill now pending to 
allow conveyances directly between husband and 
wife should also be adopted. Then our system 
will be very nearly if not quite consistent and just. 


Mr. C. C. Bonney, of Chicago, one of the ablest 
and most influential lawyers in the west, does not 
agree with our Mr. Carter in his notion that the 
common law is well settled, accessible and conveni- 
ent. Mr. Bonney, we believe, is not an advocate 
of codification, but he thinks the administration of 
justice stands in urgent need of reform. So he has 
prepared a bill to be introduced in the Illinois Leg- 
islature to establish a law reform commission, con- 
sisting of three members, to be appointed by the 
governor, whose duty it shall be ‘‘to examine, 
from time to time, the decisions of the Appellate 
and Supreme Courts of this State, and to note, as 
may be disclosed thereby, or otherwise, any defects 
in or omissions from the laws of this State; and the 
causes of any such delay, uncertainty, inadequacy 
or expense; and thereupon to consider the same 
and prepare bills four the remedy thereof, so far as 
may seem practicable, with a brief statement of the 
reasons in support of such bills respectively.” In 
support of his measure Mr. Bonney declares: ‘‘ Un- 
der existing circumstances legal remedies are prac- 
tically worthless to the poor and friendless, and 
suitors who are able to bear the delays, expenses 
and uncertainties which legal proceedings com- 
monly involve, find that in many cases the actual 
results are not worth what they have cost. So the 
poor shun the courts because they cannot afford the 
luxury of justice, and others avoid them, so far as 
practicable, because almost any settlement of a con- 
troversy yields better practical results than a course 
of litigation. The cases now brought are for the 
most part such as cannot be settled, or such as 
drift into the courts in a sort of matter-of-course 
way, for want of any better mode of determining 
them. * * * Litigation is not, and should not 
be permitted to become a private business, * * * 
When government forbids the members of a com- 
munity to settle their conflicts of interest or feeling 
by physical strife or retaliation, it necessarily as- 
sumes the duty of providing adequate means of 
speedily determining all proper controversies in im- 
partial tribunals, and giving a practical and effi- 
cient redress of grievances. The general cause of 
the evils we deplore is the fact that judicial reme- 
dies and means of administration have not kept 
pace with the enormous advance in population and 
business, wealth and power. Our judicial force is 
much too small, and not properly compensated. 
* * * The laws are made with undue haste, and 
without proper revision; and are administered by 
very inadequate executive as well as judicial forces.” 
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All this is very true. We hope Mr. Bonney’s com- 
mission, if appointed, will have more respect paid 
to its suggestions than a certain commission ap- 
pointed in this State forty years ago, which has 
been for twenty years trying to get the Legislature 
to examine and adopt its measures. Otherwise Mr. 
Bonney might as well adopt Mr. Dick’s course with 
his memorials to Parliament in ‘‘ David Copper- 
field "— make kites of them. 


Our amusing case this week is Brennan v. City of 
St. Louis, Missouri Supreme Court, Dec. 20, 1886. 
There was a ditch across a street. ‘‘ The plaintiff, 
a child three years old, was with her sister, thir- 
teen years old, who was pushing a baby carriage 
with a baby in it, and were all on the sidewalk 
close to the ditch, when another little girl came up, 
stumbled against the plaintiff, and both fell into 
the ditch, and the plaintiff's leg was broken. The 
first contention is that plaintiff should have been 
nonsuited, because, from all the evidence, it appears 
the condition of the street was not the cause of the 
accident, but that it was caused by the stumbling 
of the other girl. It is true no amount of care on 
the part of the city government can prevent chil- 
dren, or for that matter, grown people, from stum- 
bling. All this does not relieve the city from the 


necessity of keeping the streets in a reasonably safe 
condition, though the want of care on the part of 
the person injured may prevent a recovery. Cases 


are to be found where it seems to be held, under 
like circumstances, that in order to recover, it must 
be proved that the injury was occasioned solely by 
the neglect of the defendant, and not the neglect 
of the defendant cembined with some accidental 
cause. But this court, in discussing a like ques- 
tion in Bassett v. City of St. Joseph, 53 Mo. 290, 
said: ‘It is true that if it had not been for the at- 
tempt of the mule to kick, the injury might not 
have occurred; and it is equally true that if there 
had been no excavation at hand the kicking of the 
mule would have been harmless.’ And further on 
the conclusion is reached that if the plaintiff was 
without fault she would have a right to recover, 
notwithstanding the cause contributing to the in- 
jury was the attempt of the mule to kick plaintiff, 
and she, in attempting to protect herself, fell or 
jumped into the excavation.” So a recovery was 
justified. 


Mr. John H. George, in an address before the Bar 
Association of Grafton and Codés counties, New 
Hampshire, on the 27th ult., said, after speaking of 
the great influence of lawyers in the early days of 
this country: ‘‘A change has come over the spirit 
of the country’s dream, and the bar no longer ex- 
erts such a preponderating influence in public af- 
fairs. An appreciation of the difference between 
the present condition of things and that of a half 
century ago will easily account for this lessening 
influence. Seventy-five and more years ago the 
number of lawyers was comparatively small. There 





were in New Hampshire in 1767 eight lawyers, equal 
to 1 to 6,600 inhabitants; in 1880, 352, equal to 1 to 
987 inhabitants. * * * What was termed a lib. 
eral education in the early days was confined al. 
most exclusively to the three professions — divinity, 
medicine and the law. The two former, from the 
nature of things, had comparatively little to do 
with public affairs. Now these professions by no 
means absorb the disciplined intellect of the coun. 
try. Hosts of young men are now educated for 
journalism and kindred literary pursuits, while 4 
technological education is embraced by multitudes, 
who thus qualify themselves for the management of 
the surprisingly developed and developing indus. 
tries of the country — its railroads, its manufacto. 
ries, its mines. These classes, carefully educated 
and trained for practical life, justly exercise a great 
control in public affairs, moulding popular opinion, 
and directing the development of the unlimited re. 
sources of the country. To-day men are also edv- 
cated for agricultural pursuits in scientific institu. 
tions founded for that purpose. Thus a technical 
education is open to all the pursuits of life instead 
of being substantially confined, as it was in our 
early history, to the three so-called learned profes. 
sions, with the law at the head in the general af- 
fairs of active life. Within the last quarter of a 
century there has arisen in this country a class of 
wealthy men with an individual opulence unpar. 
alleled in the history of the world. The railroads, 
the oil wells, the gold, silver and copper mines, the 
telegraph and telephone companies, the distilleries, 
the factories and corporations of all kinds, have 
been largely and successfully devoted to the enor- 
mous enrichment of their special representatives 
This concentration of wealth in the class, as above 
mentioned, has generated a love of political power, 
which has been gratified by the free and corrupt- 
ing use of money. In a modern political campaign 
a large check for party purposes has become more 
highly appreciated than brains and fitness in the 
candidate. Governorships, seats in Congress and 
the highest official positions have been as notori- 
ously procured by the corrupt expenditure of money 
as commissions in the army were formerly procured 
by purchase in England. Money instead of brains 
has become a full legal tender for both position 
and influence. The amount of individual and party 
power and influence is signally affected by the siz 
of the check. * * * Fortunately for the coun 
try there still remain in the Senate some legally 
trained statesmen who influence its deliberations 
The inventor of paper pulp would have been aston- 
ished had he realized that through his invention he 
would not only supply cheap printing materials for 
the newspapers but also furnish candidates to an- 
swer to the roll-call for sovereign States in the 
Senate of the United States, and to play ‘hide and 
go seek’ in seats once filled by the foremost lav- 
yers and statesmen of the country. Much more 
now depends upon the circulation of the ideas 
the public speaker through the press than upon the 
manner and force of his delivery. Since Choate’ 
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day the mood of the public has radically changed. 
Men are less open to the appeals of the orator. The 
average intelligence has largely increased, while a 
great variety of new subjects distract and receive 
popular attention. The daily events of the world 
are instantly known in all the centres of civiliza- 
tion. Thus the orator and advocate are of necessity 


at a discount.” 
—————_@—__—_—— 


NOTES OF CASES. 


N Commonwealth v. Moore, Massachusetts Supreme 
Judicial Court, Dec. 2, 1886, it was held that 

a member of an association formed for the express 
purpose of prosecuting violations of the liquor law, 
and which employs agents for that purpose, is not 
a competent juror to sit on the trial of a defendant 
for sucb a violation when the complainant and in- 
stigator of the prosecution is an agent of the asso- 
ciation. The court said: ‘‘ Jurors in this Common- 
wealth are required to be persons of good moral 
character, of sound judgment, and free from all le- 
gal exception. Pub. Stats. ch. 170, § 6. Upon 
motion of either party in a suit the court is re- 
quired to examine the person called as a juror 
therein, to know whether he is related to either party, 
or has any interest in the cause, or has expressed or 
formed an opinion, or is sensible of any bias or 
prejudice therein. After the examination of the 


juror as above provided, the party objecting may 
introduce any other competent evidence in support 


of the objection, subject to the direction of the 
court. Commonwealth v. Thrasher, 11 Gray, 55; 
Commonwealth v. Gee, 6 Cush. 176. If it appears to 
the court that the juror does not stand indifferent 
in the cause he shall stand aside, and another shall 
be called in his stead. Pub. Stats., ch. 1, § 35. All 
this must be done before the jury is impanelled. 
Woodward v. Dean, 113 Mass. 297. The word ‘suit’ 
has in practice been considered as meaning criminal 
prosecutions as well as civil proceedings. Common- 
wealth v. Abbott, 13 Metc. 120; Commonwealth v. 
Cee, ubi supra ; Commonwealth v. Thrasher, ubi supra ; 
Commonwealth v. O’ Neil, 6 Gray, 348. * * * In 
Commonwealth v. Eagan, 4 id, 18, one of the jurors 
upon inquiry stated that he was a member of the 
Carson League, the object of which society was to 
prosecute individuals for violation of the liquor 
law; that assessments were made upon the mem- 
bers for the purpose of carrying out the object of 
the society; that his membership consisted in sub- 
scribing for stock; that he had paid one assess- 
ment, and expected to pay more. The juror fur- 
ther said that the amount of his assessment would 
not be changed or affected by the result of this in- 
dictment, and that there was nothing in the exist- 
ence of his membership to prevent his giving a fair 
and impartial verdict, according to the evidence. 
The juror was permitted to remain upon the panel. 
It was held upon exception that the court had no 
knowledge of the assumed obligations of the mem- 
bers of the Carson League besides what the juror 





stated to be his understanding of them, and that 
they were not prepared to decide that in this in- 
stance the ruling of the Court of Common Pleas 
was wrong. Mr. Justice Metcalf, in giving the 
opinion of the court, said: ‘We deem it to be our 
duty however to say that in our judgment the mem- 
bers of any association of men, combining for the 
purpose of enforcing or withstanding the execution 
of a particular law, and binding themselves to con- 
tribute money for such purpose, cannot be held to 
be indifferent, and therefore ought not to be per- 
mitted to sit as jurors in the trial of a cause in 
which the question is whether the defendant shall 
be found guilty of violating that law.’” Boyle v. 
People, 4 Colo. 176; 8. C., 34 Am. Rep. 76, is to 
the contrary. 


In Whitney v. Pullman Palace Car Co., Massachu- 
setts Supreme Judicial Court, Jan. 6, 1887, the 
plaintiff, who had purchased a ticket to ride in a 
day parlor car of the Pullman Palace Car Company, 
had in her possession, and kept under her own per- 
sonal control, a satchel containing valuables, and 
on reaching a station on the railroad on which the 
car was run, she, with her husband, left the car for 
a period of several minutes, leaving the satchel 
upon the window-sill in the car, from which it 
could be reached from the outside through an ad- 
joining window, from which place it was stolen. 
Held, that the plaintiff was guilty of negligence in 
the care of her property, and that the car company 
was not liable. And in Lewis v. New York Cent. 
Sleeping-Car Co., Massachusetts Supreme Judicial 
Court, Jan. 7, 1887, it was held that a sleeping-car 
company is bound to use reasonable care to guard a 
passenger on its cars from theft, and if through 
want of such care the personal effects of a passen- 
ger, such as he might reasonably carry with him, 
are stolen, the company is liable. Also that the 
fact that the company has posted a notice in its 
cars in which it disclaimed liability for the loss of 
valuables by passengers cannot be availed of by way 
of a defense to an action by a passenger whose 
money, Which he had placed beneath the pillow in 
his berth on going to sleep, was stolen, where it 
appears that the passenger did not see or know of 
such notice. So, in an action against a sleeping- 
car company by a passenger for money stolen from 
his berth while he was asleep, the fact that another 
passenger lost a sum of money in a similar manner 
at the same time is itself some evidence of the want 
of proper watchfulness by the porter of the car; 
and where there was evidence that the porter was 
found asleep in the early morning, and that he was 
required to be on duty for thirty-six hours continu- 
ously, which included two nights, a case is pre- 
sented whicly must be submitted to the jury to de- 
termine whether or not there was negligence on the 
part of the company in guarding its passengers. 
The court said: ‘‘Where a person buys the right 
to the use of a berth in a sleeping-car it is entirely 
clear that the ticket which he receives is not in- 
tended to and does not express all the terms of the 
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contract into which he enters. Such ticket, like 
the ordinary railroad ticket, is little more than a 
symbol intended to show to the agents in charge of 
the car that the possessor has entered into a con- 
tract with the company owning the car, by which 
he is entitled to passage in the car named on the 
ticket. Ordinarily, the only communication be- 
tween the parties is that the passenger buys, and the 
agent of the car company sells, a ticket between two 
points; but the contract thereby entered into is im- 
plied from the nature and usages of the employment 
of the company. A sleeping-car company holds it- 
self out to the world as furnishing safe and com- 
fortable cars, and when it sells a ticket it impliedly 
stipulates to do so. It invites passengers to pay 
for and make use of its cars for sleeping; all par- 
ties knowing that during the greater part of the 
night the passengers will be asleep, powerless to 
protect himself or to guard his property. He can- 
not, like the guest of an inn, lock the door and 
guard against danger. He has no right to take 
any such steps to,protect himself in a sleeping-car, 
but by the necessity of the case is dependent upon 
the owners and officers of the car to guard him and 
the property he has from danger from thieves or 
otherwise. The law raises the duty on the part of 
the car company to afford him this protection, 
While it is not liable as a common carrier, or as an 
innholder, yet it is its clear duty to use reasonable 
care to guard the passengers from theft, and if 
through want of such care the personal effects of 
’& passenger, such as he might reasonably carry 
with him, are stolen, the company is liable for it.” 
See Illinois Cent. R. Co. v. Handy, 63 Miss. 609; 
Bevis v. Balt. and Ohio R. Co., St. Louis Circ. Ct., 
1 Ry. & Corp. L. J. 103. 


——E—————— 


SOME MUCH NEEDED REFORMS IN THE OR- 
GANIZATION OF THE COURTS AND 
IN THE CONDUCT OF LITIGATION. 
Appress By MArrTrHEew HALE BEFORE THE NEW 
York Stave BAR ASSOCIATION AT 
ALBANY, JANUARY 19, 1887. 


|" is not my purpose to discuss law reform in gen- 


eral. The properlimit toa paper of this kind on 
this occasion, would not permit this if it were desir- 
able. My purpose is to call your attention toa few 
reforms, the immediate necessity for which is evident, 
and to urge the members of this association, collect- 
ively and individually, to aid in their accomplish- 
ment. 
FIRST. AS TO THE SUPREME COURT OF THE UNITED 

STATES. 

The business of this court has so accumulated that 
no case can, in the ordinary course, be expected to be 
heard within four years after an appeal is taken, ora 
writ of error allowed. The block in the court is con- 
stantly increasing. The cases come in faster than 
they can be disposed of. Unless something is done to 
remedy this evil, it will increase so that it may require 
an ordinary professional life-time to reach a case after 
it is taken to that court. The result is substantially a 
denial of justice to all those who have controversies 





involving more than $5,000, with citizens of othe 
States than their own, or controversies of any amoun 
arising under the Constitution or laws of the Unite 
States. 

Attention has been repeatedly called to this growing 
evil. Plans have been devised to remedy it. Severg) 
years ago, the late Judge David Davis, when in the 
Senate of the United States, introduced a bill for tha 
purpose. Other plans have been devised. I donot 
desire to discuss here the merits of these various plang 
Probably any one of them would be better than none, 
and that suggested by Judge Davis, or some modifica. 
tion of it, has met the approval of many of the mos 
experienced and distinguished lawyers in the country. 
The fault is not with the court, or with the learned 
and industrious judges who compose it, but with Con. 
gress. This body seems incapable of bringing itself 
seriously to consider any subject beyond the range of 
partisan politics. Probably fear as to the _ politicsof 
the judges that may be appointed under any new 
plan, may partly account for the neglect of Congress 
to take some action to relieve the court. Members of 
Congress do not realize that the evil in question is one 
that may affect all clusses in the community. Itis 
true that but a small portion of the people have litiga- 
tion in the United States court; but all are liable to 
have it. And the privilege of appeal to the Supreme 
Court of the United States, under present circum. 
stances, is used as a device to force an extension of 
time for the payment of a debt, where present pay- 
ment is inconvenient forthe debtor. It may be said 
that this question is beyond the jurisdiction of this 
association; but we can petition Congress, and cay 
ask our Legislature to pass resolutions requesting our 
representatives in Congress, and instructing our Sen- 
ators, to unite in attempting to procure the passage of 
some law which will relieve the United States Su- 
preme Court, and will expedite business in that and 
the other courts of the United States. 


SECOND. THE COURT OF APPEALS. 

The delay in this court is not so great as in the Su 
preme Court of the United States; but the businessof 
the court is now over two years behind, and the delay 
is constantly increasing. Before the organization of 
the present court, in 1870, the block in the old court 
had become intolerable, and this fact was, it is be- 
lieved, one of the chief causes of the adoption of the 
present sixth article of the Constitution as recom- 
mended by the!convention of 1867 and 1868. A com- 
mission was organized to aid in working up the arrears 
in the old court, andjthe new court took only the new 
cases. For afew years it was able to keep up with the 
business; but it has since been found to be impossi- 
ble. The industry of the judges has not lessened, but 
business has increased, and it bas been found beyond 
the capacity of any set of men always sitting together, 
to keep up with the cases taken to the court of last 
resort, and dispose of them within a reasonable time. 
Something must be done to remedy this evil, or it 
will again become intolerable. The evil in question 
increases not only from the natural accumulation of 
appeals in cases where there is a substantial contest 
but from the temptation which is thus offered to ap- 
peals for delay only. The fact that a constitutional 
convention has been ordered by the people, and isto 
meet the present year, affords an opportunity for such 
relief. 3 
Some things are, it seems to me, evident: First, it 
is not advisable or expedient to resort to the make 
shift of a commission; second, the attempt to relieve 
the court by a further limitation of appeals would not 
be favored by the people, and is not desirable. The 
only practicable remedy seems to be an increase of the 
number of the judges, keeping the number requisite 
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to form a quorum the same as now; thenumber of the 
court might be increased to eleven, making five a 
quorum as now; the court should sit continuously 
from the 1st of October to the lst of July (Saturdays, 
Sundays and holidays excepted), a certain number of 
the judges being ussigned to hold the court at certain 
times, while the others are examining and deciding 
eases which they have heard. This would not result 
in the evil of having two independent Courts of Ap- 
peals. The judges could and should be required to 
jnterchange, so that there would be no complete change 
of the personnel of the court at any onetime. The 
chief judge might be excused from writing opinions, 
and might attend all the sessions of the court, and ex- 
ercise a kind of supervision to secure uniformity of 
decision. Provision might be made for sessions in 
fullbench as circumstances might require, in which 
eight or nine might be required for a quorum, and be- 
fore which might be argued cases involving constitu- 
tional questions, questions upon which a difference of 
opinion among the judges might arise, cases in which 
are-argument for any cause might be ordered, and 
such other questions as the court should designate. 
But allthe details of the conduct of the court could 
well be left to the court itself; and the provisions that 
the court should sit continuously (except in the sum- 
mer vacation), that five should constitute a quorum 
for an ordinary term, and eight or nine for sessions in 
full bench, would accomplish the desired relief. The 
court might be required to make rules for interchang- 
ing, for classifying cases, fur determining in what 
cases, When and upon what terms, appeals should be 
heard in full bench, and for all the details of practice 
inthe court. It seems to me that a plan of this kind, 
while it would not essentially impair the unity, would 
vastly increase the efficiency of the court, and would 
obviate the delay in disposing of cases which is increas- 
ing 80 rapidly and becoming so seriousan evil. But if 
the plan suggested is not approved, let some other be 
recommended. 

If this association has any influence, it should be 
used in urging some plan by which the great and in- 
creasing delay in the disposition of cases on the last 
appeal should be obviated. We have passed resolu- 
tions recommending the adornment of the judges with 
robes, and the robes have been adopted and donned. 
This association has also recommended tbe increase 
of the salaries of the judges. Vastly more important 
tothe people of the State than either of these sub- 
jects, is this, which relates to the transaction of the 
business of the court. We have now judges of ability 
wid industry, cladin imposing, if not royal, robes; 
but they cannot do the work which is assigned them. 
The judicial force is not equal to the business of the 
court. The obvious and urgent necessity of a change 
in this respect is apparent. Ought not some plan to 
be recommended to the constitutional convention by 
this association, and is it not possible toagree upon 
some plan with sufficient unanimity to give some 
weight to our recommendation ? 


THIRD. DOUBLE APPEALS. 

The feature of our New York system by which cases 
destined to go to the Court of Appeals, and ultimately 
tobe decided by that body, are obstructed and de- 
layed on their way thither in order to get the opinion 
of three justices of the Supreme Court sitting at Gen- 
eral Term, is a peculiar one. It may have its ad- 
vantages, but it is difficult to see what they are. Under 
our present system, it not infrequently happens that 
the General Term reverses a judgment upon a ques- 
tion of law; that the case goes back for a new trial, is 
decided on the second trial in conformity with the 
General Term opinion, is appealed again to the Gen- 
eral Term and judgment affirmed; is appealed to the 





Court of Appeals when the judgment is reversed on 
the ground that the Genera] Term decision was wrong, 
and that the first decision at Circuit or Special Term 
was right. The case then has to go back fora third 
trial under the law as laid down by the Court of Ap- 
peals. Not infrequently additional questions of 
law are raised on the third trial, and the case 
goes up again to await the result of the deliberations 
of the General Term judges and the Court of Appeals 
judges upon the new questions raised; and perhaps 
another reversal may start it on another tedious 
round. Thus litigation becomes almost interminable. 
The lawyers get more fees in the particular case; but 
the delay and expense of litigation are so much in- 
creased that reasonable men are alarmed, and will 
submit to almost any sacrifice rather than to enter 
upon a career of litigation so protracted and uncer- 
tain; and the result ison the whole, as disadvanta- 
geous to lawyers as to litigants. It seems plain that 
nothing more is required to do justice between parties 
than, first, a fair trial before an impartial court of first 
instance, and second, a deliberate and careful review 
of that trial by an intelligent and learned court upon 
appeal. Under our system, a law-suit is treated very 
much like a foot-ball. 

Indeed I have heard a General Term justice remark 
with reference to acase that had been up and down 
several times for argument at General Term: ‘Oh, 
we will kick it up to the Courtof Appeals again, and 
see what they will do with it.’” The Court of Ap- 
peals kicks it back tothe Circuit or Special Term. It 
goes again to the General Term, and is kicked back 
again to the trial court perhaps, and so the game goes 
on, until all participating in it are worn out and the 
amount in controversy used up. Of course delay and 
uncertainty cannot be wholly avoided under any sys- 
tem; but it seems very clear that our laws might be 
very much improved in this respect. 

The General Term now is the only appellate tribu- 
nal which reviews decisions on questions of fact; but 
it also passes upon questions of law. Upon questions 
of fact, its determination is ordinarily conclusive; but 
as to questions of law, its decisions are reviewable by 
the Court of Appeals. The law should be changed, in 
my judgment, so that upon questions of lawin cases 
appealable to the Court of Appeals, an appeal may be 
taken directly in the first instance to that court. The 
General Term judgment upon questions of law, in 
such cases, concludes nothing. In consequence of 
this, the General Term very often decides, without 
much deliberation, knowing that the final determina- 
tion of the case rests with the Court of Appeals. In 
criminal, and especially in capital cases this obstruc- 
tion by the General Term is particularly objection- 
able. 

Our president, as governor of this State, has recom- 
mended, upon grounds that seem to be entirely con- 
clusive, that in capital cases, appeals should be taken 
directly to the Court of Appeals from the judgment of 
the Oyer and Terminer. Why not adopt this recom- 
mendation, and extend the principle still further, by 
providing thatin all criminal cases, and in all cases 
appealable to the Court of Appeals, decided by the 
court withouta jury, or by a referee, an appeal, if 
taken,should be directly to the Court of Appeals? Such 
a change would not, in my judgment, increase the 
burden upon the Court of Appeals, or at all events, 
increase it beyond itscapacity if the Constitution of 
that court should be changed as above suggested; but 
it would promote ina great degree that object ex- 
pressed in the old maxim, “interest rei pubtice ut 
sit finis litium.”” Sucha change would deprive no cit- 
izen of what he is entitled to, namely, a fair trial, and 
an impartial and deliberate review. It would harm 
nobody, save possibly some lawyer who is* living on a 
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few old cases, hopeless of ever getting more,who there- 
fore wishes to nurse and protract as long as possible 
the suits which he considers as the geese, on which he 
depends for the ‘‘golden eggs” wherewith to defray 
his daily expenses. Lawyers of this kind are believed 
to be rare. 

FOURTH. PREFERENCES. 

The Legislature has increased the number of pre- 
ferred cases so that it is almost impossible to dispose 
of any case which is not preferred. It seems as if 
every lawyer who had a case which he was especially 
anxious to try, had been in the habit of getting some 
member of the Legislature to propose an amendment 
to section 791 of the Code of Civil Procedure so as to 
get his case among the preferred. Some of the prefer- 
ences provided for by this section seem to be founded 
upon no principle whatever. Why should an action 
in which a county or town is sole plaintiff or defend- 
ant have a preference over any other action? Cannot 
the town or the creditor of the town wait as well as 
any other creditor or debtor? Of all possible litigants, 
why should an infant bein a hurry to have his case 
disposed of? 

It would seem that if any preference was to be given 
on the ground of age, it ought to be to old people who 
in the natural course of events will not live to see the 
end of a case in its ordinary course through the 
courts; but the Legislature in its wisdom says that the 
child must be allowed to hurry up his case while the 
old grandparent must stand aside, and await until by 
death and the appointment of an executor or admin- 
istrator in his place, his case too becomes preferred. 
This whole system of preferences arises from the great 
delay in ordinary cases. It ought to be so that no 
case where either party presses it to trial could be de- 
layed an unreasonable length of time. And this end 
can be best attained by striking out the vast number 
of preferences which are now allowed, and with the 
exception of criminal cases, and perhaps cases which 
involve the title to a public office, the term of which 
is running, leaving all cases to be heard in their or- 
der, applying the old familiar maxim, “ first come, first 
served,”’ giving the right tothe court for special and 
urgent reasons to advance a cause out of its order. An 
illustration of the evils of the present system is seen in 
the present Court of Appeals calendar which was made 
up May 31, 1886. The court is still engaged on the pre- 
ferred cases, and probably will not reach the first case 
on the general calendar in which the first appeal was 
taken, January 7, 1876 (overeleven years ago), before 
May 31, 1887. 

FIFTH. CRIMINAL CASES. 

Great embarrassment and delay frequently arise 
from the fact that the Circuit Courts and the courts of 
oyer and terminer are held together. The criminal 
business interferes with and deranges the civil 
calendar. This ought to be remedied. Civil and 
criminal trial courts should be entirely distinct. Why 
not abolish the oyer and terminer and have all crim- 
inal cases tried at courts of sessions, providing, 
if thought necessary, that inthe trial of capital cases, 
a Supreme Court justice should sit with the county 
judge? 

SIXTH. TRIAL BY JURY. 

Iam not one of those who would abolish trial by 
jury. The great advantage of trial by jury consists 
in the submission of questions of fact upon conflicting 
evidence to others than lawyers. There is a natural 
reluctance, perhaps on the part of the great body of 
the community, who are not lawyers, to intrust all 
their rights to life, liberty and property absolutely 
and unreservedly to the legal profession, whether at 
the bar or on the bench. The system also is of ad- 
vantage in that it tends to familiarize business men, 
farmers and others who are not lawyers, with the 





practical working of the laws. It admits them, ip 
fact, intoa participation in the administration of jus. 
tice. To this extent it must be conceded that there ig 
an advantage in a jury system; but there are certain 
incidents of our system which have come down tow 
from our forefathers, and from England, which arm 
without merit and which tend only to embarrass, de. 
lay and pervert justice. What sense is there in re 
quiring the unanimous opinion of twelve men for the 
decision of a question of fact? If the question wereg 
new one, and it was proposed to establish a tribunal 
forthe decision of controversies, would reasonable 
men listen for a moment to the proposition that such 
questions should not be decided except upon the con. 
current opinion of twelve men of common (sometimes 
very common), understanding to be drawn by lot from 
a large body of citizens selected as our trial jurymen 
are? Whytwelve men? Is there any magic in that 
number? And why require unanimity? Why poutit 
in the power of one obstinate or corrupt man to de. 
feat justice? We do not require our judges to be 
unanimous. 

A majority of judges at General Term or in the 
Court of Appeals decide the appeals, settling conclu. 
sively as between the parties the law and the facts; 
but when animportant question of fact is to be de 
cided, we get together twelve men, whose names are 
drawn from a number selected frequently without re- 
gard to their intelligence or fitness, shut them upina 
room together, and require them to stay there until 
they have all agreed or pretended to agree oma result. 
This system deters good men from serving on juries, 
it is unjust to suitors,it leads sometimes to intermina- 
ble delay from disagreements, and sometimes to 
most absurd verdicts rendered by way of compromise, 
in which the jurymen of weaker physique and less en- 
durance yield to those who are stronger and more 
resolute. The only merit of the present system, if it 
be a merit, is its antiquity. There are those I know 
who would adhere to every thing that is old. They 
adopt literally the old maxim, ‘‘ via antiqua, via tuta,” 
But it is very often proved in practice that the old 
way is neither safe nor good. When once abandoned, 
people often wonder that their predecessors had s 
long consented to walk in such a wretched ‘* old way.” 
The maxim literally adhered to would prevent all 
progress, and defeat every reform. The injunction of 
St. Paul, “‘ Prove all things, hold fast that which is 
good,” is of much more practical value than the musty 
Latin proverb, which makes safety and antiquity 
equivalent terms. 

As I have said, the present system is bad because it 
deters good men from serving on juries. Jury duty, in 
itself, isnot unpleasant. It is not because men are 
unwilling to take the responsibility of aiding in the 
decision of controversies between their neighbors, 
that they avoid jury duty. It is because of there 
quirement of unanimity and the practice of keeping 
juries shut up together sometimes fortwo or three 
days and nights, until they have agreed, or until itis 
perfectly evident that they cannot agree. No intelli- 
gent man desires to give up his liberty even for 
twenty-four hours; and he fears that when he goe 
into a jury box, it is possible that that act may in 
volve such surrender of personal liberty. What law 
yer of any experience has not seen juries come into 
court after a night spent upon the hard benches ofan 
uncomfortable jury room, and as he looked into theif 
pale faces and haggard eyes, felt compassion for met 
who were compelled to submit to this treatment, and 
felt increased compassion when the well-fed judg? 
who has passed the night comfortably at his ow? 
home or hotel, exhorting them to yield their prejudi- 
ces and harmonize their conflicting views, has sett 
them out again, to enjoy each other’s society as best 
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they may, until they can go through with the farce of 
“agreeing,” by the yielding of the weaker to the 
stronger? 

In a celebrated criminal case which was tried in 
this city, in which the jury were out for over forty- 
eight hours, and finally rendered a verdict of acquit- 
tal, it is said that one juryman became insane in con- 
sequence of the confinement in the jury room, and the 
treatment to which he was there subjected. He was 
bullied, threatened with personal violence, and fright- 
ened by some of his fellow-jurymen, until finally he 
consented to a verdict which wasat war with his judg- 
ment. Thisisan extreme case, and undoubtedly of 
rare occurrence; but the confinement over night is not 
of rare occurrence; and the instances in which jury- 
men, in order to avoid such imprisonment, and the 
discomforts and dangers to health incident thereto, 
consent to verdicts against their better judgment, are 
by no means uncommon. If jurymen were treated 
like reasonable human beings, and not like sheep or 
cattle, were permitted to adjourn from one day to 
another, and go to their homes at night, and aftera 
certain length of time to render a verdict on the con- 
currence of a majority, most of the evils of the pres- 
ent system would be avoided. Jury duty would not 
be evaded by men of intelligence and respectability as 
itisnow. Nothingis more disheartening to a party 
who has the right side of the case, or who believes that 
he ought to succeed, than the disagreement of the 
jury. It makes the labor of the trial absolutely use- 
less. 

I recollect a case in this county which was tried 
twice at different Circuits, each trial occupying nearly 
a week, and the jury in each case disagreeing. The 
parties then in despair were driven to agree upona 
reference, and a decision was at last reached, which 
under a reasonable system of jury trials, might have 
been attained on the first trial. 

Thearguments in favor of trial by jury as stated by 
alearned committee of the American Bar Associa- 
tion, are: ‘“‘ That the institution has been established 
for ages, is grounded in the affections of the people, 
gives theman interest andan insight regarding the 
workings of their government, is a bulwark against 
the partiality of judges, and generally does Jead 
to just verdicts when held before competent judges.” 

These advantages, thus concisely and admirably 
stated, might all be retained and the objections to the 
systemto a great extent obviated by abvlishing the 
requirement of unanimity. This feature of the jury 
system has been condemned by the best writers and 
thinkers of England and of this country. Hallam, 
who was an enthusiastic advocate of trial by jury, in 
anote to his ** Middle Ages,’’ speaks of the require- 
ment of unanimity as “‘a relic of barbarism.’’ Ben- 
tham takes a similar view. Forsyth, in bis very elab- 
orate history of trial by jury, quotes’with approval 
the recommendation of the commissioners appointed 
in England in 1830, to report upon the common law, 
condemning the rule requiring unanimity. That com- 
mission recommended tiaat the jury should not be 
kept in deliberation longer than twelve hours, unless 
at the end of that period, they should unanimously 
concur to apply for further time; and that at the end 
of such twelve hours, or of such prolonged time for 
deliberation, it any nine of them should concurina 
verdict, such verdict should be entered, and entitle 
the party in whose favor it was given, to a judgment. 
Forsyth says: 

“But whatever may be the practice of other coun- 
tries in this respect, it would perhaps be not difficult 
to prove that it is better to allow the opinion of the 
majority to prevail in both civil and criminal cases, 
than to demand unanimity in the former. The time 
is fast approaching, if it has not already come, when 





trial by jury, like every other part of our legal fabric, 
will become the subject of public criticism, and I feel 
persuaded that then it will be found impossible to 
justify or retain a rule which is opposed to both jus- 
tice andexpediency.”” Forsyth Trial by Jury (2d ed.), 
N. Y., 1878, p. 215. 

Under our present Constitution, the practicability of 
a system which should combine the advantages with- 
out the evils of the present jury system, is recognized 
in one instance. There is no right which has been 
more sedulously guarded than that of a person whose 
property is taken for public use, to just compensation, 
It would seem that if a common-law jury deciding 
uuanimously, were necessary for the protection of any 
right, it would be for this; but our Constitution pro- 
vides that such compensation “shall be ascertained by 
ajury, or by not less than three commissioners ap- 
pointed by a court of record.’’ This provision has been 
a part of the fundamental law of the State since 1846. 
In practice, as is well known, where lands are con- 
demned under the order of the court for public use, 
the compensation in almost all cases is awarded by 
three commissioners and not by a jury; and the work- 
ings of this system have been in the main satisfactory. 
Ordinarily such commissions consist of one lawyer and 
two laymen; the lawyer being appointed with refer- 
ence to the questions of law that may arise, and the 
three commissioners deciding the question of fact, 
which in such cases, is mainly « question of value. 
The provision under our present Constitution, which 
preserves the present system with all its faults, is as 
follows: 

The trial by jury in all cases in which it has been 
heretofore used shall remain inviolate forever; buta 
jury trial may be waived by the parties in all civil 
cases in the manner prescribed by law. Constitution, 
art. 1, § 2. 

A slight modification of this section would enable 
the Legislature to make such changes in the system as 
are required for the abolition of the faults above re- 
ferred to, and the preservation of the system so far as 
it ought to be preserved. 

Such an amendment to the Constitution might be 
permissive merely, but should give power to the Leg- 
islature to reduce the number of the jury, and to au- 
thorize a judgment to be entered on the verdict of a 
majority in a case of inability to agree unanimously 
aftera certain number of hours; and to provide that 
jurymen should not be required by night delibera- 
tions to sacrifice their sleep and perhaps their health. 
There would bean advantage too, as it seems to me, 
in having a jury consist of an odd number in order to 
avoid the chance of disagreement from an equal divis- 
ion. The reasons which I have above indicated would 
perhaps apply equally to civil and criminal cases; 
but it might be considered inexpedient at present 
to attempt to make any change applicable to criminal 
cases. 

The changes which I have suggested would, I be- 
lieve, result in (1) a better class of jurymen, (2) more 
deliberate, because less constrained, consideration of 
cases by juries, (3) the total abolition of the delays and 
waste of time and labor now frequently caused by dis- 
agreements, and (4) the promotion of justice by the 
elimination from our jurisprudence of the ‘“‘compro- 
mise verdict,’”” now so frequent; which means a ver- 
dict founded on the intense desire of the jurymen to 
escape and go home, and not on law or evidence. Un- 
just verdicts would no doubt sometimes be rendered 
even then, as they often are now; but the logical 
effect of the changes would be to diminish their 
number, 

I have thus indicated crudely and briefly a few re- 
forms which, in my judgment, ought to be made in 
the administration of the law. There are many 
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others of perhaps equal urgency, but time would fail 
me to refer to them now. 

In conclusion I suggest that this association appoint 
a committee whose duty it shall be to prepare and sub- 
mit to the constitutional convention about to meet in 
this State, such changes in the organic law relating to 
the administration of justice, as in the opinion of the 
association ought to be made; and also to make such 
recommendations to the Legislature upon the same 
subject as the association may instruct or authorize 
them to present. 


_ 


WILL—CONSTRUCTION—GIFT TO “COUSINS.” 


ENGLISH COURT OF APPEAL, DEC. 8, 1886. 


Re Taytor; CLoak v. HAMMOND. 


A testatrix gave and devised the residue of her estate to her 
cousins Mary Voy and Harriet Cloak. At the date of the 
will, and and atthe death of the testratrix, she had no 
cousin, construing the word in its strict sense, of the name 
of Harriet Cloak, but she had a cousin whose maiden 
name had been Harriet Cloak, but who on marriage be- 
came Harriet Crane. The testatrix had also a male 
cousin, Thomas Cloak, and at the respective dates of the 
will and her death Thomas Cloak was married, his wife’s 
name being Harriet Cloak. 

Held, (1) that evidence might be admitted of the surrounding 
facts to assist the court in determining who was en- 
titled. 

(2) That *‘ cousins,” in its strict sense, included only cousins 
who were related by consanguinity. 

(2) It being shown that the testatrix must have known that 
the true cousin Harriet Cloak bad married, and then 
changed her name, and that the cousin by marriage was 
on terms of greater intimacy with the testatrix than was 
Harriet Crane, Harriet Cloak and not Harriet Crane,was 
entitled to the share of the residue. 


_ FE. opinion states the case. 


Lynden Bell, for appellant. 
Mac Morran, for Harriet Crane. 


Corton, L. J. The question in this appeal arises on 
the will of Elizabeth Taylor, which was made in 1872. 
Subject to her husband’s life interest, the testatrix 
gave one moiety of her residuary estate to her 
“cousin Harriet Cloak,” and the question we have to 
decide is, who is the person thereby described? At 
the time when it was to be ascertained who was de- 
scribed as a cousin of the testatrix, there was noone 
who strictly answered the description, because Har- 
riet Cloak, the claimant in this case, was not strictly 
acousin of the testatrix, and the only other person 
she could have meant, though a cousin, was not called 
Cloak but Crane. The first question we had to con- 
sider was whether parol evidence of the surrounding 
circumstances was admissible. The appellant’s coun- 
sel said that no such evidence was admissible; but he 
was wrong there, for Harriet Cloak was not strictly a 
cousin, and in fact, neither claimant strictly answers 
the description, and evidence to expiain who was 
meant is therefore clearly admissible. It was urged 
that the case was covered by Grant v. Grant, which 
was said to be an authority to the contrary. But 
Grant v. Grant has not always been approved by the 
court, and [ do not think that the exchequer chamber 
intended so to decide. Morever, that case does not 
really apply here, asthe word then in question was 
“nephew” and not “cousin.” The decision, being 
on different words, is not a binding authority. Then, 
as extrinsic evidence may be adduced, what sort of 





ward evidence as to expressions of intention on the 
part of the testatrix, but such evidence is not, in my 
opinion, admissible except when two persons equally 
well answer the description in the will. We have only 
to receive evidence of surrounding facts to show 
who was intended to take. It was said that all the 
cousins benefited under the will were cousins by 
blood; and Harriet Crane being such a cousin, if all 
the other cousins by blood of the testatrix had been 
included, that would have been an important fact in 
favor of Harriet Crane, but only some of the cousing 
tovk under the will. The testatrix had,before making 
her will, written to Maria Cloak asking her how many 
of the Cloak family were living, but although the 
names of Thomas Cloak and Caroline Butcher both 
appeared in the reply, no legacy was left to either of 
them. How, it may be asked, did the testatrix come 
to exclude Caroline Butcher and Thomas Cloak? 
There was evidence on this point, and it appeared that 
Thomas Cloak was already well off. There was no 
great intimacy between the testatrix and Harriet 
Crane, but the testatrix was much more intimate 
with Harriet Cloak and her husband. It is shown 
also that the testatrix knew at one time that Harriet 
Crane was married, because her children had visited 
the testatrix. It might be suggested that the testatrix 
did not know of her change of name by marriage from 
Cloak to Crane, because the letter of Maria Cloak 
stating the names of the Cloak family does not state 
Harriet’s surname, butsays: ‘“‘As to my sister Har- 
riet, I have made every inquiry, and cannot find her.” 
There is no probability that the testatrix had de- 
scribed Harriet Crane by her maiden name because 
she had forgotten her husband’s name, forin that case 
she would probably have described her as ** my cousin 
Harriet, whose surname I have forgotten, but who 
was formerly Harriet Cloak.”’ 

On the evidence there is nothing strongly in favor 
of Harriet Crane, and having regard to the fact that 
Mrs. Cloak might, though not strictly, still in a sense, 
be called a cousin of the testatrix, and that she was 
“ Harriet Cloak” at the date of the will, lam of opin 
ion that the court must be guided by the name of the 
legatee, and that Mrs. Cloak is entitled to a moiety of 
the residue. I think therefore that the decision of 
Pearson, J., is wrong, and that the appeal ought to 
succeed. 

Bowen, L. J. [am of opinion that this is a case of 
great difficulty. It is a question on the construction 
of un inartistically drawn document, and that is my 
sole consolation in differing, as I do differ, from the 
judgment of Cotton, L. J. 

In my humble opinion, the decision of Pearson, J., 
was correct. The question is whether Harriet Crane, 
the true cousin, whose maiden name was Harriet 
Cloak, or Harriet Cloak the wife of a cousin, who 
never was a Cloak until she became by marriageja 
Cloak, is the Cloak or cousin entitled under the will 
to a moiety of the residue. The term ‘ cousin,”’ be- 
ing a term of which the dominant idea is consanguin- 
ity must, in my opinion, be read literally. It is not 
accurate to say thata person who marries a cousin be- 
comes thereby a cousin in a legal sense. Harriet Crane 
was a person who exactly fulfilled part of the descrip- 
tion; that isto say, she wasa cousin, whereas the 
wife of Thomas Cloak never was a cousin at all. 

In the case of the words ‘‘nephew”’ and “niece” 
popular language has applied the term so as to include 
those who have married nephews or nieces,but there is 
no such popular usage with regard to the term 
“cousin.” 

If a lady were asked whether the wife of someone 
who was her cousin was her consin, her reply must be, 
‘*No, she married a cousin.”’ LIagree thatin this case 
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but so much of it as bears on the acquaintanceship b 
tween the two claimants and the testatrix is so slight 
in both cases that it may be safely disregarded. Har- 
riet Crane, who had been a Cloak, had not been seen 
by the testatrix for many years, and the latter had 
probably forgotten whom her cousin had married- 
The correspondence tells us something of the state of 
knowledge of the testatrix, and that she was probably 
interested in knowing where Harriet Crane was. It is 
shown that the testatrix knew she had been married, 
but was hazy as tothe name. She was howevera Cloak 
by blood and the husband of Harriet Cloak, 
the appellant was left out of the will. On the oneside 
there isa true description of the consanguinity, with 
an errorin the name; on the other side the name is 
accurate but the description of the consanguinity is 
wrong, because there isnone. In my opinion consan- 
guinity is the real test in construing the gift, and 
ought to prevail, especially as the error in the name is 
only half an error. ‘* Cousin” means a blood reJation, 
and is never, even in popular language, applied in a 
secondary sense. Forthese reasons, though with the 
greatest possible doubt, I differ from the opinion ex- 
pressed by Cotton, L. J. 

Fry, L. J. The testatrix in this case gave a moiety 
of her residue to her ‘‘ cousin Harriet Cloak.’’ There 
is no person strictly answering that description. One 
Harriet is not a cousin, and the other, though a cousin 
is not a Cloak. Itis plain that in such a case evidence 
of the facts known to the testatrix is admissible, in 
order to ascertain what her intention was. 

In my opinion, the decision in Grant v. Grant was 
founded on the fact that the word ‘“‘ nephew ” might 
be used in the sense of either a man’s nephew, 
or his wife’s nephew. Before considering the ex- 
trinsic evidence, I think I ought to look at 
and consider the terms of the will; to which of 
the two expressions the description of “cousin” 
and the name “ Harriet Cloak’’is the greater force 
to be given? In speaking of another person, the name 
of that person isthat about which we are most jpar- 
ticular, and one is more apt to givea man his right 
name than to state the correct relationship existing 
between them. The testatrix was more likely to be 
right in the name than in the relationship. Then, 
though Harriet Cloak was not acousin, still as the 
wife of acousin, she might vaguely, but not accu- 
rately, be called a cousin. I agree with what Bowen, 
L. J., says as to the proper meaning of ‘‘ cousin” im- 
porting consanguinity; but still it is sometimes used 
inasense which does not import any thing of the 
kind. Whenher majesty addresses a nobleman or a 
privy councillor as ‘‘cousin,”’ she does not imply that 
there is any blood relationship between the prince and 
the peer; and when we speak of those highly respect- 
able peopie our “ country cousins,’’ we generally mean 
to include their husbands and wives. Consanguinity 
therefore is not always imported. Inthe present 
case, either the name of the legatee must be rejected, 
or a secondary or tertiary signification must be given 
to the word “*cousin,’’ and in my opinion the latter is 
the more correct course. But, in my judgment, parol 
evidence is here admissible, and how does it affect my 
conclusion? It shows there was more intimacy be- 
tween the testatrix and the plaintiff than there was 
between the former and Harriet Crane, and there- 
fore the greater influence of the appellant affords a 
motive for agift to the appellant; but there is also 
some evidence in favor of the respondent. There- 
fore nothing much isto be got from that. But the 
testatrix knew that the person who was originally 
Harriet Cloak had ceased to be Harriet Cloak; that 
she had been married for many years, and ought not 
to be described as Harriet Cloak. Knowing that, is it 
conceivable that she should describe her as Harrie 





Cloak? In my opinion, such a supposition is impos. 
sible. I think therefore that the plaintiff is en- 
titled to the moiety, aud that the appeal should be al- 
lowed. 


Appeal allowed. 
——__4—__ 


GOOD-WILL — SALE OF — SOLICITATION OF 
TRADE. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
JUNE 18, 1886, 
COTTRELL Vv. BABCOCK PRINTING PRESS MANUFAC- 
TURING COMPANY. 


A partner, who upon dissolution of the partnership pur- 
chases the good-will, secures merely the right to conduct 
the old business at the old stand, and in the absence in 
the contract of dissolution of stipulations to the contrary 
the retiring partner may lawfully establish a similar bus- 
iness, even in the neighborhood, and by advertisement, 
circular. card and personal solicitation invite the public 
generally, including the customers of the old firm, tocome 
there and purchase of him. 

But trade must be so solicited as not tolead any one to believe 
that the machinery offered for sale is manufactured by 
the partner who purchased the good-will, or that he is 
the successor to the old firm, or that the owner of the 
good will is not carrying on the business formerly con- 
ducted by the old firm. 

PPEAL from Superior Court, New London county. 
Injunction to restrain the Babcock Printing Press 

Manufacturing Company, appellee, from making and 

selling, or advertising or offering for sale a certain 

kind of printing press, and from using a certain trade 
name or trade-mark, and for an account. Injunction 
denied. Plaintiffs appealed. 


Augustus Brandegee and Charles Perrin, for appel- 
lants. 


J. Halsey and S. Lucas, for appellee. 


PARDEE, J. The plaintiff's appeal presents the fol- 
lowing reasons of appeal: (1) That the court erred in 
ruling that the plaintiffs, upon these facts, had not 
‘acquired a valuable trade name and good-will in the 
business so advertised and conducted, which it was the 
duty of a courtof equity to protect; ”’ (2)that the court 
erred in refusing to rule that the plaintiffs were the 
lawful and sole successors of the late firm of Cottrell 
& Babcock, and that the defendant had no right so to 
advertise or conduct its business as to induce the pub- 
lic to believe that it orany of its officers represented 
or were the successors of said firm; (3) that the court, 
having found as a fact that ‘“‘the card gives promi- 
nence to the name of Cottrell & Babcock;”’ that *‘ the 
words ‘of the late firm of ’ were printed in much 
smaller type than any other words printed on said 
card;’’ and ‘‘that said card was distributed among 
many of the old customers of the old firm of Cottrell 
& Babcock,”’ erred in ruling that said card “ was not 
adapted to mislead any person whothad it;’’ (4) that 
the court, having found as a fact, that said Nathan Bab- 
cock, after the conveyance aforesaid, personally and 
by letter, and that the defendants by their circulars, 
cards and advertisements, did solicit the patronage of 
customers of the old firm to the new firm, erred in 
ruling *‘ that such an attempt to divert their custom 
was not an unlawful interference with the plaintiff's 
rights.” 

Of course. in the use of similar names, signs, adver- 
tisements, labels, and cards, there is a wide field for 
efforts to mislead the public. There is a slight resem- 
blance which would deceive only the most careless, 
and the most perfect reproduction which would de- 
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ceive all save the most careful person of a thousand; 
and it must always remain a question of fact as to 
whether the resemblance rises to the degree which con- 
stitutes it an injurious deception. Under our practice 
in this case the Superior Court inspected the card, saw 
the style and size of type, noted what is said and what 
is left unsaid, and heard evidence as to confusion of 
vuames, asto the misleading of possible customers, 
and as to all other matters, and from the whole de- 
duced and conclusively determined the resulting fact 
that no person would be led by the card to believe 
that the printing presses therein mentioned are manu- 
factured by the plaintiffs, or that they have ceased to 
manufacture, or that the Babcock Printing Press 
Manufacturing Company had, upon their cessation 
from the manufacture, taken up and continued the 
business which they had dropped. By that finding 
this court is bound, and it answers the first three rea- 
sons for appeal. ' 

In the contract terminating the partnership relation 
which had existed between Cottrelland Babcock it is 
provided that no business shall thereafter be carried 
ou in the name of that firm; thus reserving to each 
the full right to the use of his name. Cottrell did not 
require Babcock to agree, and the latter did not agree 
to abstain from the manufacture of printing presses. 
By purchasing the good-will merely, Cottrell secured 
the right to conduct the old business at the old stand, 
with the probability iu his favor that old customers 
would continue to go there. If he desired more, he 
should have secured it by positive agreement. The 
matter of good-will was in his mind. Presumptively 
he obtained all that he desired. At any rate, the ex- 
press contract is the measure of his right; and since 
that conveys a good-will in terms, but says no more, 
the court will not, upon inference, deny to the vendor 
the possibility of successful competition, by all lawful 
means, with the vendee in the same basiness. No re- 
straint upon trade may rest upon inference. There- 
fore, in the absence of any express stipulation to the 
contrary, Babcock might lawfully establish a similar 
business at the next door, and by advertisement, cir- 
cular, card and personal solicitation, invite all the 
world, including the old customers of Cottrell & Bab- 
cock, to come there and purchase of him, being very 
careful always, when addressing individuals or the 
public, either through the eye or the ear, not to lead 
any one to believe that the presses which he offered 
for sale were manufactured by the plaintiffs,or that 
he was the successor to the business of Cottrell & Bab- 
cock, or that Cottrell was not carrying ou the busi- 
ness formerly conducted by that firm. 

That he may do this by advertisements and general 
circulars courts are substantially agreed, we think. 
But some have drawn the line here, and barred per- 
sonal solicitation. They permit the vendor of a good- 
will to establish a like business at the next door, and 
by the potential instrumentalities of the newspaper 
and general circulars, ask the old customers to buy at 
the new place, and withhold from him only the in- 
strumentality of highest power, namely, personal so- 
licitation. To deny him the use of the newspaper 
and general circulars is to make successful business 
impossible, and therefore is to impose an absolute re- 
straint upon the right to trade. This the courts could 
not do except upon express agreement. But possibly 
the old customers might not see these, and in some 
cases the courts have undertaken to preserve this pos- 
sibility for the advantage of the vendor, and found a 
legal principle upon it. Other courts have been of the 
opinion that no legal principle can be made to rest 
upon this distinction; that to deny the vendor per- 
sonal access to old customers even would put him at 
such disadvantage in competition as to endanger his 





success; that they ought not upon inference to bar 
him from trade either totally or partially; and that 
all restraint of that nature must come from his posi. 
tive agreement. And such, we think, is the present 
tendency of the law. 

The plaintiffs cite Burrows v. Foster [MS., cited in], 
32 Beav. 18; Labouchere v. Dawson, L. R., 13 Eq. Cas, 
822; Ginesi v. Cooper, 14 Ch. Div. 596; and Leggott y, 
Barrett, 43 L. T. Rep. (N. 8.) 641. 

The Court of Appeal, in Pearson v. Pearson, L. R., 
27 Ch. Div. 145, commented upon the iast three of 
these cases in 1884. In that case, Theophilus Pearson, 
as trustee of a will, carried on a business which had 
been carried on by the testator under the name of 
James Pearson. By an agreement made to compro- 
mise a suit, James Pearson, a son of testator, anda 
beneficiary under his will, agreed to sell to Theophilus 
Pearson all his interest in the business, ard in the 
property on which it was carried on; and it was pro-~ 
vided that nothing in the agreement should prevent 
James Pearson from carrying on the like business 
where he should think fit, and under the name of 
James Pearson. Theophilus Pearson brought an ac. 
tion to enforce this agreement, and to restrain James 
Pearson from soliciting the customers of the old firm. 
An injunction was accordingly granted by Kay, J., 
on the authority of Labouchere v. Dawson, L. R., 13 
Eq. Cas. 322, and the cases in which it had been fol- 
lowed. It was held by Lords Justices Baggallay and 
Cotton (Lindley, J., dissenting) that Labouchere vy, 
Dawson was wrongly decided, and ought to be over- 
ruled, and that even apart from the proviso in the 
agreement, the plaintiff was not entitled to the in- 
junction which he had obtained. The judges re- 
marked substantially as follows: 

Baggallay, L. J., said: “In this case the defendant 
agreed to sell to the plaintiff his interest in a business, 
which agreement was carried into effect by an order 
of the 27th of March, 1884, in another action. In the 
present action Mr. Justice Kay has granted an injune- 
tion restraining the defendant from issuing a certain 
circular, and from privately, by letter or personally, or 
by a traveller, asking any person who, prior to the 
27th of March, 1884, was a customer or corespondent 
of the late firm, whose business was that day sold to 
the plaintiff, to deal with the defendant, or not to 
deal with the plaintiff. The defendant has not ap- 
pealed as to the circular, but has appealed from the lat- 
ter branch of the injunction. If the first clause of the 
agreement,which was confirmed by the order of the 27th 
of March, 1884, stood alone, I should be of opinion that 
the sale included the defendant’s interest in the good- 
will, and [ will deal with the case as if that clause 
stood alone. 

“Treating the case as a simple sale of the defendant's 
interest in the good-will, then if Labouchere v. Daw- 
son is to be treated as laying down the law correctly, 
the plaintiff is entitled to retain his injunction. I 
have before expressed doubts as to the decision in that 
case, and the argument which we have now heard, not 
only has not removed those doubts, but has led me 
to the conclusion that they were well founded. I 
am aware that the decision in that case has been fol- 
lowed on two or three occasions; it has been approved 
by one judge and disapproved by another; but it has 
never been either approved or disapproved by the Court 
of Appeal collectively. In that case an agreement in 
writing was entered into for thesale of a brewery at 
Kirkstall, and the plant, fixtures, utensils and ma- 
chinery in and about the same, and the good-will of 
the brewery business theretofore carried on upon the 
premises. Lord Romilly there laid down that the 
seller of a business, with its good-will, may, in the ab- 
sence of any express agreement to the,contrary, carry 
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on the same business wherever he pleases, and solicit 
customers in any public manner, but that he must not 
apply to any of the old customers, privately, by letter, 
personally, or by traveller, asking them to continue 
their custom with him, and not to deal with the ven- 
dees. His lordship went on the principle that persons 
are not at liberty to depreciate the thing which they 
have sold. Before that decision the law was to be col- 
jected from the cases of Churton v. Douglus, Johus. 
Eng. Ch. 174, and the earlier cases of Cook v. Colling- 
ridge, Colly. Partn. (2d ed.) 215; Crutiwell v. Lye, 17 
Ves. 335, and Johnson v. Helleley, 2 De Gex, J. &S. 
446. The effect of Lord Hatherley’s judgment in 
Churton v. Douglas is that the vendor may carry on 
the same business where and as he pleases, and deal 
with the customers of the old firm, provided only that 
he does not represent himself as carrying on the old 
business, or as being the successor of the old firm. It 
is admitted that Labouchere v. Dawson went beyond 
any thing to be found in the earlier cases. 

“There are three decisions on the subject by Sir 
George Jessel. In Ginesi v. Cooper, 14 Ch. Div. 599, it 
was distinctly laid down by that learned judge that a 
trader, who had sold his business and the good-will of 
it, could not deal with the old customers. The injunc- 
tion however, as granted, did not gothat length, which 
may be the reason why there was no appeal. In Leg- 
gott v. Barrett, 15 Ch. Div. 3806, Sir George Jessel 
granted an injunction to restrain the defendant from 
applying to any customer of the firm, privately or by 
letter, personally or by a traveller, asking such cus- 
tomer to continue to deal with the defendant, or not 
to deal with the plaintiff, or from actually dealing 
with such customer as acustomer. There was no ap- 
peal from the first part of the injunction, but the de- 
fendant appealed from the second part, and the Lords 
Justices James, Brett and Cotton all agreed that there 
ought not to be any injunction against dealing with 
the customers of the firm. As the defendant submit- 
ted to the first part of the injunction, the Court of Ap- 
peal did not deal with it, but Lords Justices James 
and Cotton suggested doubts as to its propriety. In 
Walker v. Mottram, 19 Ch. Div. 355, Sir George Jessel 
extended the doctrine of Labouchere v. Dawson to a 
case where the good-will had been sold, not by the 
trader himself, but by his trustee in bankruptcy. The 
Court of Appeal held that the doctrine could not be 
extended to compulsory sales, and that the bankrupt 
could not be restrained from soliciting the customers 
ofthe old business. My colleagues, Lords Justices 
Lush and Lindley, did not in that case express any 
dissent from Lubouchere vy. Dawsen, but used expres- 
sions which may be read as tending to show that they 
approved of it. lexpressed my opinion that it went 
beyond what any of the previous decisions would have 
sanctioned, and I reserved my judgment as to its cor- 
rectness in case the question should ever come before 
the Court of Appeal. 

“Thus the matter was left in 1881, the Court of Ap- 
peal never having in any case given collectively an 
opinion upon Labouchere v. Dawson. ‘The case which 
I then suggested has now occurred. The point calls 
for our decision, and I feel bound to say, that in my 
opinion Labouchere v. Dawson was not correctly de- 
cided. It went beyond a number of decisions of a 
higher court, and I think without sufficient reason. 
Ithas been argued that as it has stood for twelve 
years, and been acted upon, it ought not to be over- 
ruled, but should be treated by this court as binding, 
and open to be reviewed only by the House of Lords. 
In support of this the respondent relied much on 
Pugh v.Golden Val. Ry. Co., 15 Ch. Div. 330, where no 
doubt stress was laid on the fact that a decision had 
been standing unimpeached for twenty years, and it 
was said that it was very undesirable to disturb arule 





which had been so long acted upon. The court how- 
ever did not proceed solely or even mainly on that 
ground. They were of opinion that the decision re- 
ferred to was right, and they followed it. The decis- 
ion in Labouchere v. Dawson has not stood wholly un- 
questioned, and I do not think that we are bound to 
follow it merely because it has stood for twelve years 
without being authoritatively overruled. 

“Taking the case then on the first clause of the 
agreement alone, lam of opinion that the plaintiff is 
not entitled to the second branch of the injunction. 
But assuming the first clause, taken per se, to amount 
to asale of the good-will, are not its consequences 
modified by clause third? That clause, which ex- 
pressly gives the defendant a right to carry on any 
business wherever he goes, under the name of James 
Pearson, having regard to its terms, I think that even 
assuming Labouchere v. Dawson to be right, the de- 
fendant has dove nothing which would entitle the 
plaintiff to the second branch of the injunction. I rest 
my decision however upon this: That Labouchere v. 
Dawson was wrongly decided, and that under the first 
clause taken alone the plaintiff is not entitled to the 
injunction.” 

Cotton, L. J., said: ** Mr. Justice Kay granted this 
injunction considering that he was bound by the au- 
thorities. The case of the plaintiff is founded on con- 
tract, and the question is, what are the rights under 
the contract? There is no express covenant not to so- 
licit the customers of the business, but it is said that 
such a covenant is to be implied. I have a great ob- 
jection to restraining words so as to make them imply 
a contract as to a point upon which the parties have 
said nothing, particularly when it is a point which 
was in their contemplation. From what is this im- 
plied covenant to be inferred? Itis said that there 
was a sale of the good-will, and according to the 
proper meaning of the word * good-will’ I think that 
there was. The plaintiff purchased all the interest of 
the defendant in certain old pottery works. Taking 
good-willin the sense given by Lord Eldon in Crutt- 
well v. Lye, 17 Ves. 335, 346, ‘ the probability that the old 
customers will resort to the old place,’ we find that 
here the purchaser has aright to the place, and a right 
to get in the old bills; so the purchaser gets the good- 
will as defined by Lord Eldon. But the word ‘ good- 
will’ is not used; and when a contract is sought to be 
implied, we must not substitute one word for another. 
Sucha right as is here contended for might be inferred 
from a contract to sell the ‘ good-will,’ and yet not be 
inferred from such a contract as we have here. But 
suppose the word did occur, what is the effect of a sale 
of ‘good-will?’ It does not per se prevent the vendor 
from carrying on the same class of business. But in 
Labouchere v. Dawson it is laid down that it implies a 
contract not to solicit the old customers. I think that 
decision wrong. 

“In Cruttwell v. Lye the point did not directly 
arise, for the sale was by assignees in bankruptcy; but 
Lord Eldon says in that case: ‘The good-will’ which 
has been the subject of sale is nothing more than 
the probability that the old customers will resort to 
the old place. Fraud would form a different consid- 
eration; but if that effect is prevented by no other 
means than those which belong to the fair course of 
improving a trade in which it is lawful to engage, I 
should, by interposing, carry the effect of an injunc- 
tion to a much greater length than any decision bas 
authorized or imagination ever suggested.’ It is in- 
volved in this, that if the good-willis sold, and fraud 
is used to prevent the sale from having full effect, the 
court will interfere; but if customers are prevented 
by fair means from coming to the old place, it wiJl not 
interfere. 

“In Kennedy v. Lee, 3 Mer. 441, 452, expressions are 
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used which are material as regards a contract in the 
present form: ‘The words ‘concern’ and ‘inherit- 
ance’ are used inartificially, and cannot be construed 
as having any reference but to the actual subjects of 
valuation; and when the plaintiff offers to take the 
business himself he could not have forgotten that the 
defendant’s own estate lay contiguous to the partner- 
ship property, and therefore his introducing no stipu- 
lation with reference to the fact of its contiguity is a 
clear intimation that when he wrote this letter he had 
no intention, in offering to take the partnership prop- 
erty, to purchase with it the good-will, in the sense of 
restricting the defendant from carrying on trade in 
its vicinity. In that sense at least therefore the good- 
will of the trade was not the subject of contract, or 
treaty even, between the parties.’ This, it is true, 
seems rather to favor the view that a sale of good-will 
might imply a covenant not to carry onthe same trade 
in the neighborhood. 

“In Cook v. Collingridge, Colly. Partn. (2d ed.) 215, 
a partnersbip business was sold by order of the court, 
with liberty for any of the partners to bid; and Lord 
Eldon made an elaborate order by which, aftera dec- 
laration that there was no obligation restraining any 
ofthe partners from carrying on the same business 
after the sale of the business of the late partnership, 
and no obligation to restrain them from uniting in a 
new partnership in the same business after such sale, 
and that the claim to have any estimated value put 
upon any subject that could be considered as de- 
scribed by the term ‘good-will’ could not be sup- 
ported on the same grounds or principles as those 
upon which a compensation or value was in that es- 
tablishment received from a partner buying the share 
of the partner going out of the business of this estab- 
lishment, and retiring from trade or business alto- 
gether, it was declared ‘that in this case, if the prop- 
erty of the then present establishment were sold, and 
the then present partners, or any of them, with any 
other persons, engaged in a new establishment, carry- 
ing on the same trade or business (which they were at 
full liberty to do), it was obvious that if by good- 
will were meant the value of the chance that the cus- 
tomers of partners retiring altogether would deal with 
those who purchased from such retiring partners, and 
succeeded to their establishment, a good-will of that 
nature could not be valued on the same principles, as 
the persons retiring, but not retiring altogether from 
trade, had also a chance of conveying the old custom- 
ers with their new establishment, which must most 
materialiy affect, if it did not destroy, the chance that 
the persons purchasing’the old establisement would re- 
tain many of the customers of the old establishment.’ 
A partner then, in Lord Eldon’s opinion, might ‘con- 
vey’ the customers from the purchaser. He must not 
do so by unfair means; and it is unfair if he repre- 
sents that he is carrying on the old business; but I 
think that Lord Eldon was against the notion that the 
vendor of the good-will of a business, in the absence 
of express contract, is to be restrained from carrying 
on a similar business in the way in which he might 
lawfully carry it on if there had been no sale of the 
good-will. 

“Lord Romilly rests his decision in Labouchere v. 
Dawson on the principle that a man cannot derogate 
from his own grant. But itis admitted that a person 
who has sold the good-will of his business may set up 
a similar business next door, and say that he is the 
person who carried on the old business, yet such pro- 
ceedings manifestly tend to prevent the old cus- 
tomers going to the old place. I cannot see where to 
draw the line. If he may by his acts invite the old 
customers to deal with him, and not with the pur- 
chaser, why may he not apply to them and ask them 








todo so? lthink it would be wrong to put such 9 
meaning on ‘ good-will’ as would give a right to such 
an injunction as has been granted in the present case, 
I have thought it right to rest my judgment on the 
ground that Labouchere v. Dawson is not to be fol- 
lowed; but the present case is less favorable to the 
plaintiff than that case, for not only have we no con- 
tract against carrying on the business, but the third 
clause shows it to have been in the minds of the par. 
ties that the defendant should carry on business, and 
I think that this stipulation entitles him to get cus. 
tomers in any fair way of managing his trade. 

“It is urged that Labouchere v. Dawson has so long 
been treated as settled law that we ought not to dis. 
turb it. It is true that for eight years that decision 
does not appear to have been questioned by any judge, 
and there is no doubt it has been followed by other 
judges in courts of first instance. It was however 
doubted in Leggott v. Barrett, 15 Ch. Div. 306, by Lord 
Justice James and myself, and has never received the 
sanction of the Court of Appeal. I think that under 
these circumstances we ought not to treat itas bind- 
ing, and encourage parties to shape their contracts on 
the authority of a case which the House of Lords may 
determine to have been erroneously decided. It is 
not generally desirable to decide an important point 
on an interlocutory application; but as we come to 
the conclusion on a question of law that the plaintiff 
is not entitled tothe injunction, it is, we think, right 
forus to decide the matter now.” 

Lindley, L. J., said: ‘*The rights of the parties in 
this action depend on the agreement into which they 
haveentered. That agreement was not an ordinary 
contract for sale, but an agreement to settle disputes 
between the parties. If we look at the position of the 
parties, we find the plaintiff, Theophilus Pearson, as 
trustee, had carried on this business, and that James 
Pearson,the defendant, was one of the cestuis qui trust, 
had helped in the business, and had been employed 
in it asatraveller. By the agreement James Pearson 
gives up all his interest in the business for £2,000. 
Pausing there, although the good-will is not in terms 
mentioned in the agreement, I think that it is in- 
cluded; foraman who sells all his interest in a busi- 
ness cannot retain any interest in the good-will. Then 
by clause third it is provided that nothing in the 
agreement shall be deemed to restrict or prevent 
James Pearson from carrying on the business of a pot’ 
ter, earthen-ware manufacturer or any other business 
at such place as he may think fit, and un 
der the name of James Pearson. That is apn 
important stipulation which obviously was in 
troduced for the benefit of James Pearson. By 
it he says in substance: ‘Though I have sold to you 
all my interest in this business, [am to have liberty 
to carry on business in my own name where I please. 
That means, I am to be as free to carry on business as 
if [had not sold to you, and in the same way as if ] 
had not sold toyou.’ I think therefore that this case 
is not governed by Labouchere v. Dawson, and that 
the defendant, assuming that case to have been rightly 
decided, may yet solicit the custom{of any. 

**As to Labouchere v. Dawson there has been a differ- 
ence of opinion. For my own part, Iam of the opin 
ion that it was rightly decided. It is true, that as was 
pointed out in Walker v. Mottram,'19 Ch. Div. 355, it 
went beyond the preceding cases; but did it go be 
yond them so far as to be wrong? It was on the prin- 
ciple that a person who has sold the good-will of bis 
busines shall not derogate from his own grant by doing 
what he can to destroy the good-will which he has sold. 
It is true that if this principle were logically carried 
out, it would prevent the vendor carrying on thesame 
sort of business as he has sold; and if the court had 
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held that he could not, I do not think that the decis- 
jon could have been complained of. It startles a non- 
lawyer to be told that, if he buys a business and its 
good-will, the seller can immediately enter into com- 
petition with him next door. The courts however 
have held that this can be done; but I think that Lord 
Romilly was right in not applying this doctrine to a 
case where the vendor directly applies to his old cus- 
tomers to induce them to continue dealing with them 
instead of the purchaser. Sir George Jesseland Lord 
Justice Lush were of the same opinion, but I believe 
there are other justices besides my learned brothers 
who think the decision in Labouwchere v. Dawson 
wrong.” 

The plaintiffs cite Hall’s Appeal, 60 Penn. St. 458, 
and Angier v. Webber, 14 Allen, 211. In the first case 
it is said that ** good faith requires of aparty who has 
aold the good-will of his business that he should do 
nothing which tends to deprive the purchaser of its 
benefit and advantages. The bill charges and the evi- 
dence shows that he is holding himself out to the pub- 
lic by advertisement as having removed from his for- 
mer place of business, No. 1313 Vine street, to his 
present place of business, No. 1539 Vine street, where 
he will continue his former business. It is clear that 
he has no right to hold himself out as continuing the 
business which he sold to the plaintiff, or as carrying 
on his former business at another place, to which he 
has removed.”’ 

In Angier v. Webber the defendant sold the good- 
will of a business to the plaintiff, and stipulated in 
writing not to do any thing ‘‘ which should in anywise 
impair or injure said interest and good-will.” It was 
held that it was a violation of this agreement to carry 
onthe same kind of business at a place near the old 
one, 

In Bergamini v. Bastian, 35 La. Ann. 60, there wasa 
sule of a commercial establishment, together with the 
good-will thereof. Thecourt said: ‘ Holding, as we 
do, that he was not in the least precluded by any stip- 
ulation in his contract with the plaintiff from resum- 
ing the business of a saloon and lunch-house in any 
portion of the city, we must recognize his right to re- 
sort to ordinary means of advertising his business, 
and to other modes of soliciting patronage or cus- 
tom; and the evidence, which we have read carefully 
and considered, materially fails to show that he di- 
rected his efforts to draw custom from Bergamini 
more than from any other dealer in the same line of 
business.”’ 

In Hanna v. Andrews, 50 Towa, 462, the court said: 
“What appellee agreed to do was to transfer bis list of 
lands and correspondence, and the good-will of his 
business, and give letters of introduction. If we 
should concede that the sale of the good-will of a busi- 
ness, without restriction upon the seller, would raise 
animplied agreement uot to re-engage in the same 
business in the same place, such concession would not, 
we think, aid the plaintiff. By the terms of the appel- 
lee’s contract it was allowable for him, after three 
years, to re-engage in the land-agency business, and 
the only question isas to what extent he may do so. 
lLappears to us that when the appellant provided for 
the return of the appellee to the business after three 
years, he opened the door to the appellee to come in 
and compete with him inevery respect. The appel- 
lee, if applied to, could certainly accept the agency of 
the lands in question. He could certainly compete 
for the agency by general advertisement, by acquaint- 
ance, and by fidelity to business. The courts, we 


think, could not properly undertake to draw the line 
between such competition and that which should be 
carried on by more or less direct solicitation.” 

In Bassett v. Percival, 5 Allen, 345, the marginal note 





says that “a bill of sale of a stock of goods in a store, 
“and the good-will of the vendor's trade, and all the 
advantages connected with the store,’’ does not im- 
port an agreement by the vendor not to engage in a 
similar business; and parol evidence is incompetent to 
prove such an agreement as apart of the considera- 
tion for the price named in the bill of sale.’’ The court 
said: ‘*The other objection is equally decisive. The 
parties having reduced their contract to writing, their 
rights under it must depend on the true interpre- 
tation of its terms, irrespective of any parol evidence 
of what took place previously to or at thetime of the 
making of the agreement. Looking only at the writ- 
ten contract, we are unable to see any clause 
which can be construed into an agreement by the de- 
fendant’s testator to refrain from engaging in a simi- 
lar business to that which he sold to the plaintiffs. 
There was no express agreement to that effect, nor can 
any be implied from that clause of the bill of sale by 
which the vendor conveys the good-will of his trade, 
and all the advantages connected with the store and 
premises. It was nothing more than a sale of the cus- 
tom or trade which appertained to the place where the 
vendor was then carrying on his business. This was 
the real subject-matter of the contract between the 
parties, and it cannot be construed as imposing any 
personal restraint on the vendor, or as restricting his 
right to transacta similar business in another place at 
a subsequent time. Whenever such is the intent of 
the parties, it is carried into effect by an express stipu- 
lation which if not in undue restraint of trade, may 
be valid and binding. But we know of no case where 
any such agreement has been raised by mere implica- 
tion arising from the sale of the good-will of a per- 
son’s trade inconnection with a particular place of 
business where it has been carried on.” 

In White v. Jones, 1 Abb. Pr. (N. 8.) 337, it is said: 
“The sale by Jones to White, on the dissolution of 
their copartuership, of his interest in it and of the 
vood-will of the entire business, did not deprive Jones 
of the legal or equitable right to engage in and prose- 
cute a similar business in the vicinity of the place of 
business of the dissolved firm. This seems to be 
so well settled that nothing more is necessary than to 
refer to some of the prominent cases affirming this 
doctrine. Crutwell vy. Lyle, 17 Ves. 344; Davies v. 
Hodgson, 25 Beay. 177; Churton v. Douglas, 1 Jobus. 
Eng. Cb. 176; Llowe v. Searing, 6 Bosw. 3854; Dayton 
v. Wilkes, 17 How. Pr. 510. The complaint does not 
allege that the defendant, in prosecuting bis business 
at 710 Broadway, represents it to be the same business 
which the dissolved firm carried on at 658 Broadway, 
or that he is conducting business at 710 Broadway as 
successor to the late firm of Jones & White. It does 
allege that Jones has opened letters, etc., directed to 
Jones & White, to Jones, White & Co., and to Jones, 
White & MeCurdy, intended for the plaintiff; that 
such letters were from customers of the late firm of 
Jones & White and contained orders for goods; and 
that Jones has filled such orders, and received pay- 
ment for the goods ordered; and judgment is prayed 
that Jones be enjoined from receiving or opening 
any letters or orders directed as aforesaid, or from 
filling the orders, or from in any way interfering 
with the business of the former firm, or the good-will 
thereof, and for damages. The defendant has a right 
to establish and carry on in his own name a business 
similar to that of the late firm, so Jong as he does no 
act to lead customers into the belief that he is carry- 
ing on business as the successor of the old firm, or 
that when dealing with bim, they are dealing with 
White, or with the person succeeding to the business 
of the late firm of Jones & White.” 

If therefore we subject the defendant to the obliga- 
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tion which rests upon Nathan Babcock, the plaintiff's 

fourth reason of appeal remains without foundation. 
There is no error in the judgment complained of. 
The other judges concurred. 


——————-_-+ 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—DISMISSAL—APPELLANT ACCEPTING BENE- 
FIT UNDER JUDGMENT.—By the judgmentin an ac- 
tion of partition defendant was awarded a portion of 
the proceeds resulting from asale ordered by the 
court. After ne had perfected an appeal from said 
judgment he accepted the said proceeds and took the 
costs allowed him bythe judgment. Held, that his 
appeal should be dismissed. It is not denied that he 
could not be permitted at the same time to take the 
fruit of the judgment, and appeal from it as erroneous 
or wrong, but it is contended in the present case that 
no such inconsistency exists because the whole con- 
troversy concerns afund other than the residue, a 
share of which the defendant accepted; or in sub- 
stance, that what thedefendant took he would be en- 
titled to retain in any conceivable disposition of the 
case. Clewes v. Dickinson, 8 Cow. 328; Knapp v. 
Brown, 45 N. Y. 207. Weare not able to concur ina 
view of the situation which would make those author- 
ities applicable. The litigation involved a question of 
advancements. The court found that $57,500 had 
been advanced to the defendant and $15,000 to the 
plaintiff; and awarded to the latter the difference of 
$42,500, to be first paid out of the proceeds of sale for 
equality of partition, dividing the residue equally be- 
tween the two parties. The defendant’s notice of ap- 
peal is from the interlocutory and the final judgment, 
and not from any alleged separable or independent 
portion which left the rest unaffected and unassailed. 
So far as the division of proceeds is concerned we can- 
not discover any such separable or independent por- 
tion to which the appeal could have been limited. The 
amount of the residue must necessarily depend upon 
the amount of the advancements adjudged to have 
been,made. Those to the defendant are alleged in the 
complaint to have consisted of certain parcels of real 
estate, the value of which is not stated, and which 
value necessarily became the subject of proof. Ifthe 
judgment should be reversed, the plaintiff on a new 
trial will be at liberty to show, and may possibly es- 
tablish, that such value was greater than the $57,500, 
or that the advancements to himself were less than 
$15,000, and in either event the sum first payable to 
him from the proceeds would be increased, and as a 
consequence defendant’s share of the residue les- 
sened. He stands thus in the attitude of holding the 
fruit of the judgment to which he may not be entitled 
if his appeal succeeds, and yet persisting in his appeal. 
The trouble is that he cannot gain the right to recover 
more without incurring the hazard of recovering less. 
But it is further insisted that he took his share of the 
residue with the plaintiff's consent, and underan ar- 
rangement which nevertheless contemplated the pros. 
ecution of the appeal. The proof of this is sought to 
be deduced from an affidavit of the defendant’s at- 
torney. He swears that just before the entry of judg- 
ment he declared his client’s purpose to appeal, and 
thereupon the plaintiff's attorney expressing a desire 
not to have proceeding stayed, and to be at Iberty 
to collect and receive the sum awarded, it was 
finally agreed that he might do so upon assigning to 
the referee in trust a mortgage as security for any 
restitution which might be ordered. That assign- 
ment and acovenant of restitution were executed 
April 1, 1886, and after the appeal had been taken. 
The affidavit further showed that the plaintiff's at- 





torney frequently said that there was no need of tying 
up the proceeds of the sale, but that a speedy sale and 
distribution was desirable. It is to be noticed that 
the affidavit asserts no negotiations, except as to the 
right of the plaintiff to gct his money, and to prevent 
a stay which would hinder that result; and does not 
claim thatany thing was said, or any agreement made 
relating to the share awarded to the defendant. It 
shows only that the plaintiff wanted his money; that 
he could not get it if the defendant on his appeal 
effected a stay of proceedings; that security was given 
to obviate the need of that stay; and what was said 
about not tying up proceeds and expediting the ap- 
peal naturally referred to that negotiation and related 
to that effort. The defendant’s silence as to his own 
share is made more emphatic by the affidavit of the 
plaintiff's attorney that he never uttered a word about 
defendant’s treatment of the residue awarded to him, 
orin any manner recognized the appeal after that 
share was accepted. It is not possible to infer a con- 
sent or waiver. The defendant does not claim that 
his act was inadvertent and without consciousness of 
the question it might raise. If he did that and offered 
to restore the money received to its official custodian 
pending the appeal, the question would assume a more 
hopeless shape. But he stood, and stands here upon 
his right. While we cannot help thinking that some 
misunderstanding has existed, and should be glad to 
sustain the appeal taken, we can find no just ground 
upon which to rest such a decision. Jan. 18, 1887. 
Alexander vy. Alexander. Opinion by Finch, J. 


EsTOPPEL — COVENANT TO ASSUME MORTGAGE—NO 
EVICTION.—In an action to foreclose a mortgage, a 
grantee of the mortgaged premises who has assumed 
the payment of a mortgage thereon as part of the con- 
sideration, and thereafter conveys the premises, the 
deed containing asimilar clause, is estopped, so long 
as he or his grantees are not evicted, from defending 
against liability under the covenant of assumption. 
By the terms of the deed which he accepted the mort- 
gage debt was in substance the purchase-money which 
he agreed to pay directly to the mortgagee for the relief 
and discharge of the mortgagor. The force of the 
covenant left him practically in the same situation as 
if he had given back a purchase-money mortgage with 
a bond or covenant to pay the debt directly to his 
grantors, and while retaining his possession and un- 
disturbed therein was resisting, if not the foreclosure, 
at least a judgment upon his covenant. That cannot 
be done. Parkinson v. Sherman, 74 N. Y. 88. That 
case covers broadly all that is involved in this. In 
Dunning v. Leavitt, 85 N. Y. 30, there was an eviction, 
and so atotal failure of consideration for the coven- 
ant of assumption. In Crowe v. Lewin, 95 N. Y. 423, 
there was a mistake of fact which invalidated the en- 
tire contract, and carried down with it the assump- 
tion agreement. The cases finally cited, of which 
Albany Savings Bank Ins. v. Burdick, 87 N. Y. 40, isa 
type, concern only the question whether any contract 
of assumption was everin fact made. The effort of 
the appellant to escape the operation of the rule in- 
voked, by treating the contract of assumption as in- 
dependent of the consideration of the grant, and out- 
side of the contract of sale, and so within the princi- 
ple of M. A. Baptist Church v. Baptist Church in O. 
St., 46 N. Y. 139, cannot be sustained. By the terms 
of the accepted deed the assumption of the mortgage 
was itself the substantial consideration of the grant. 
Jan, 18, 1887. Gifford v. Benefit Soc., etc. Opinion by 
Finch, J. 

New YORK CITY NOT LIABLE FOR ACT OF BOARD OF 
ASSESSORS — ACTION TO SET ASIDE ASSESSMENT.—(I) 
The board of assessors of the city of New York do not 
in performing the duties enjoined upon it by the act 
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of 1872, chapter 302 (Consolidation Act, § 865) act as 
the servants or officers of the city, but are an inde- 
pendent tribuval, deriving their authority from the 
statute, and owe no duty to and are subject to no di- 
rection or control of the city. (2) For the illegal and 
fraudulent acts of said board of assessors the city is 
not liable. Before the act of 1872, chapter 302, no lia- 
pility, either at common law or by statute, existed on 
the part of the defendant to owners of real estate for 
injuries occasioned to them by changes of grade in the 
streets adjoining their premises; and save as to the 
mode pointed out and tothe extent prescribed in 
said act no liability exists. Conkling v. N. Y., Ont. & 
West. R. Co., 102 N.Y. 109; Radcliffe’s Ex’rs v. Mayor, 
4id.195; Wilson v. Mayor, 1 Denio, 195; Lynch v. 
Mayor, etc., 76 N. Y. 60; S. C., 32 Am. Rep. 271. The 
statute assumed to create a right where none existed 
before, and it defined not only the extent of the right, 
put also the method of its enforcement. It is well 
settled in the case of public improvements authorized 
by statute in the course of which a mode of compen- 
sation is provided for persons injured thereby, that 
such mode is exclusive aud no right of action exists in 
their favor except that directed in the statute. Dill. 
Mun. Corp., § 993; Calking v. Baldwin, 4 Wend. 668; 
S. C., 21 Am. Dec. 168; Dudley v. Mayhew, 3N. Y. 9- 
As was said by the court below: ‘‘The only means of 
redress afforded to the plaintiff therefore were those 
provided for by this act.’”’ It follows therefore that 
no right of action existed against the defendant,either 
at common law or by statute, to recover by an action 
at law the damages incidentally occasioned to the land 
in question by changes in grade in Eighth avenue,and 
unless some other cause of action is discovered the 
judgment of the court below must be sustained. (3) 
Plaintiff's complaint was based on the fraud of the 
board of assessors, and the damages claimed were 
those suffered from the illegal and fraudulent acts of 
said board in making an award and assessment. Held, 
that there being no liability on the part of defendant, 
the complaint contained no cause of action, and was 
properly dismissed. (4) In an action brought to set 
aside an award and assessment on the ground of fraud 
by the board of assessors in making it, it did not ap- 
pear but that plaintiff had an adequate remedy at law; 
the allegations of fraud were indefinite and vague; the 
only fraud suggested being such as constituted an 
irregularity merely, which might have been corrected 
on review. Held, that plaintiffs failure to prosecute 
his remedy to a successful terminatian furnished no 
ground for an independent action to assail the award. 
It was said by Judge Andrews in Smith v. Nelson, 62 
N. Y. 288, that ‘‘the jurisdiction iu one court to va- 
cate,in an independent proceeding, the judgment of 
another, having power to render it, is in its nature so 
extraordinary as to demand a close adherence to prin- 
ciples and precedents in exercising it. Courts do not 
exercise it when there has been negligence on the 
part of the party seeking the relief. That a judgment 
is finaland conclusive of the right or thing which is 
adjudicated by it is the rule, and judgments and de- 
crees of a competent court will not be annulled for a 
suspicion of fraud, or because the party complaining 
may in fact have been unjustly cast in judgment.”’ See 
also Stilwell v. Carpenter, 59 N. Y. 414. Jan. 18, 1887. 
Heiser v. Mayor, etc., of New York. Opinion by 
Ruger, C. F 





PRACTICE—GENERAL TERM REVERSING FINDING OF 
REFEREE.—In an action brought to reclaim for a trust 
estate several groups of real property, alleged to have 
been purchased by the trustee in his own name, as an 
individual but with the trust funds, the referee found 
for plaintiffs, finding that all the lands described in 
the complaint belonged to the estate. The General 





Term, finding that all the funds were not satisfactor- 
ily traced into any of the lands, reversed the judg- 
ment and awarded a new trial. Held, that the order 
was proper. Jan. 18, 1887. Conkling v. Snyder. Opin- 
ion by Finch, J. 


WILL—DOWER—ELECTION—TRUST — TO SELL REAL 
ESTATE AND DISTRIBUTE.—The mere creation of a 
trust for the sale of real property and its distribution 
is not inconsistent with the existence of a dower in- 
terest in thesame property. A will of real and per- 
sonal property, after directing the payment of the tes- 
tator’s debts and funeral expenses, etc., proceeded as 
follows: ‘‘All the rest, residue and remainder of my 
estate, property and effects, of every nature, kind and 
description,I give,devise and bequeath to my executors 
and executrix hereinafter named, and I authorize and 
direct them to selland dispose of the same at such time 
and on such terms as to them shall seem best,and to di- 
vide the proceeds thereof equally among my wife and 
children, share and share alike.’’ Held, that the wife 
was not put to an”election, but was entitled to the 
share given her under the will and to retain her dower 
rights. In the cases of Savage v. Burnham, 17 N. Y. 
577, and Tobias v. Ketcham, 32 id. 827, the widow was 
put to her election, not because the vesting of the title 
in trustees was per se inconsistent with a claim for 
dower, but for the reason that the will made a dispo- 
sition of the income, and contained other provisions 
which would bein part defeated if dower was in- 
sisted upon. Thereis language in the latter case, 
which disconnected with the context, may give color 
to the contention of the appellant. But it is the prin- 
ciple upon which adjudged cases proceed which is 
mainly to be looked to, because a correct principle is 
sometimes misapplied. There is however no ground 
for misapprehension of the meaning of the learned 
judge, in that case, interpreting his language with re- 
ference to facts then under consideration. It has fre- 
quently been declared that powers of, or in trust for 
sale, are not inconsistent with the widow’s right of 
dower. Gibson v. Gibson,17 Eng. L. & Eq. 349; Bending, 
v.Bending, 3 Kay & J. 257; Adsit v. Adsit,supra; J re 
Frazer, 92 N.Y. 239. And it was held in Wood v.Wood, 
5 Paige, 596, that the widow was not put to her elec- 
tion where the testator devised all his property to 
trustees, with peremptory power of sale, and directed 
the payment to the widow of an annuity out of the 
converted fund. The same conclusion was reached 
under very similar circumstances in Fuller v. Yates, 8 
Paige, 325. And Jn re Frazer, supra, the widow’s 
dower was held not to be excluded by a provision in 
the will, although as to a portion of the realty the 
power of sale given to the executors was peremptory. 
The general doctrine is very clearly stated by the vice- 
chancellor in Ellis v. Lewis, 3 Hare, 310: “I take the 
law to be clearly settled at this day, that a devise of 
lands eo nomine upon the trusts for sale, ora devise 
of lands eo nomine to a devisee beneficially, does not 
per se express an intention to devise the lands other- 
wise than subject to its legal incidents, dower in- 
cluded.’’ This remark of the vice-chancellor also 
answers the claim that the testator. when he described 
as the subject of the dower, ‘all the rest, residue and 
remainder of my estate,’’ meant the entire title, or the 
estate enjoyed by him. A similar argument was an- 
swered by Lord Thurlow in Foster v. Cook, 3 Bro. Ch. 
C. 347. ‘* Because,” he said, ‘‘the testator gives all 
his property to the trustees, I am to gather from his 
having given all he has, that he has given that which 
he has not.”” The argument that the testator intended 
equality of division between bis wife and children is 
also answered by the same consideration. The pro- 
ceeds of the testator’s estate were by the will to be 
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the widow, which he could not sell or authorize to be 
sold, and which was a legal right not derived from 
him, and paramount to all others. It may be con- 
jectured, perhaps reasonably inferred, that the tes- 
tator really intended the provision for his wife to be 
exclusive of any other interest, but so it is not written 
inthe will,and we are not permitted to yield any 
force to the suggestion. It isa question of legal in- 
terpretation which has been settled. Jan. 18, 1887. 
Konvalinka v. Schlegel. Opinion by Andrews, J. 


—_o—__—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





INJUNCTION—NUISANCE—INCLOSING PUBLIC PARK, 
—The owner of a dwelling house fronting on a town 
common, its situation upon which greatly enhances its 
value, may have an injunction against his neighbor 
who seeks to inclose alarge part of the common for 
his own use, although there is ample statutory provis- 
ion for the removal of nuisances and encroachments 
from highways by the public authorities. We fully 
agree with the counsel for the defendant that to en- 
title the plaintiffs to maintain this proceeding, they 
must show that the contemplated acts of the defend- 
ant, if committed, will be of special damage to them 
—a damage in which the public will not share. Sup- 
pose the common in front of the plaintiffs’ premises 
adds, for the reasons mentioned, $1,000 to their value, 
it follows that if the common is destroyed, the plain- 
tiffs will be injured to that extent in the diminished 
market value and diminished enjoyment of their 
property. But the public will not participatein that 
loss, or be inany way affected by it. The plaintiffs’ 
right to maintain this suit is limited to the prevention 
of such toss as would be special and peculiar to them- 
selves. Story, in his work on Equity Jurisprudence, 
section 927, in describing the cases where injunctions 
will be granted, among other things, says: ‘‘ Where 
privileges of a public nature, and yet beneficial to pri- 
vate estates, are secured to the proprietors contiguous 
to public squares, or other places dedicated to public 
uses, the due enjoyment of them will be protected 
against encroachments by injunction.” High on In- 
junctions, section 551, says: ‘‘ The right which it is 
sought to protect by injunction may result from a 
dedication of land to public uses, as well as from ex- 
press grant or adverse possession. Thus where land 
has been dedicated to the use of the public as a public 
square, the owners of lots adjoining who have pur- 
chased their lots and made improvements relying upon 
such dedication to the public use, areentitled to the 
aid of equity to restrain the erection of private build- 
ings on the square. Nor will the original proprietors 
who have dedicated land to be used as a public square 
afterward be allowed to appropriate it to their own 
private use, and an adjoining lot owner is a proper 
party complainant to a bill in equity to enjoin such 
appropriation. Sucha complainant, being one of the 
inhabitants of the town, and holding property contig- 
uous to the square, is not a mere volunteer, assuming 
to protect the rights of others, but is injured in his 
individual rights, and is entitled to the aid of equity 
to protect his own interests.’ If this can be said of 
public squares recently dedicated to public use, how 
much more strongly can it be said of squares that 
have existed for many generations, like the present 
one. See also Brown v. Manning, 6 Ohio, 298¢ Hills v. 
Miller, 3 Paige, 254; Corning v. Lowerre, 6 Johns. Ch. 
439; Trustees of Watertown v. Cowen, 4 Paige, 510. 
Gut the defendant’s Main defense against this pro- 
ceeding is based upon the claim that the plaintiffs have 
adequate remedy at law, arising from the fact that 








ample provision for the removal of nuisances and en- 
croachments from highways by the public authorities 
is made in the statutes of the State, and it is said that 
the plaintiffs can have redress by application to those 
authorities. But suppose the authorities are unwill- 
ing to institute proceedings. Where then will be the 
ample remedy? They are not bound to redress the 
plaintiffs’ private grievances. They act solely for the 
public, induced by public consideration, when they 
act atall. ‘Adequate remedy at law’’ means a rem- 
edy vested in the complainant, to which he may at all 
times resort, at his own option, fully and freely, with- 
outlet or hindrance. Conn. Sup. Ct. Errors, Aug. 
1886. Wheeler v. Bedford. Opinion by Park, C. J. 


INSURANCE—UNOCCUPIED BP ILDINGS—FORFEITURE 
AS TO PART.—In consideration of $48 A. was insured 
by B. in an insurance company against loss by fire to 
the amount of $2,400; $2,000 on two connected dwell- 
ing houses, $1,000 separately on each building, and $400 
on a dwelling house in the rear of the first-mentioned 
dwelling houses. It was stipulated in the policy that 
“if any building herein described be or become vacant 
or unoccupied for the purposes indicated in this con- 
tract,’’ unless by the consent of B., the policy should 
become void. The last-mentioned house had been 
vacant about four weeks, when a fire occurred, de- 
stroying all the houses. Held, that the consideration 
being entire, the contract was entire, and that no re- 
covery could be had for the damage done to the other 
two houses, though nothing had been done in them to 
vitiate the policy. The plaintiff, admitting that the va- 
cancy of the house on the alley avoided the policy as 
to that house, contends that the policy continued in 
force as to the other buildings. As a general rule, 
where the consideration is entire and single, the con- 
tract must be held to be entire, although the subject 
may consist of many distinct and wholly independent 
items. The leading case on which the plaintiff relies 
to take this policy out of the operation of that rule is 
Merrill v. Insurance Co., 73 N. Y. 452, where it was 
held ,that a contract of insurance upon several sepa- 
rate and distinct classes of property, each of which is 
separately valued in consideration of a premium in 
gross on the sum total of the valuation, is severable, 
and a breach of the conditions nay avoid the policy as 
to one of the items, but not affect it as to the others. 
Folger, J., in an ableopinion, remarks that upon the 
question there has been contrariety of opinion, cites 
conflicting rules in other States, and adds: ‘‘In such 
case we must learn whether there are adjudications in 
our own State authoritative upon us, or to what con- 
clusion the reason of the case will lead us.”” Turning 
to the decisions of our own State, we find that the 
precise points now discussed have been decided, 
namely, that such a contract of insurance as the one 
on which this suit in founded is entire, and that an 
act done in violation of the condition of the policy, 
after the making of the contract, in one of the buiid- 
ings insured, avoids the policy as to the whole. Where 
in consideration of $30, property was insured for 

2,000, of which $500 was on barn and stable, and 
$1,500 on personalty ina hotel, it was held that the 
contract of insurance was entire, and not severable. 
Thompson, C. J., in an elaborate opinion, reached the 
conclusion, upon principle and authority, that a vio- 
lation of the condition with reference to the realty 
avoided the policy both as to personalty and realty. 
Gottsman v. Pennsylvania Ins. Co., 56 Penn. St. 210. 
In Trustees of Fire Ass’n v. Williamson, 26 id. 196, the 
policy for asingle premium covered three distinct but 
adjoining premiums, to the amount of $666.66% on 
each. After the insurance one of the buildings was 
changed to a grocery store, in which, without the 
knowledge of the assured, the tenant put and kept a 
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keg of gunpowder. The keeping of the gunpowder 
wasa violation of a condition of the policy which pro- 
vided that for such violation the policy should be void. 
It was decided that the contract was entire, and that 
no recovery could be had for the damages done to the 
other two houses, though nothing had been done in 
them to vitiate the policy. Penn. Sup. (t., Nov. 15, 
1886. Kelly v. Humboldt Fire Ins. Co. Opinion by 
Trunkey, J. 

MorTGAGE—MERGER.— Where a mortgagee, to avoid 
the expense of foreclosure, takes a conveyance of the 
mortgaged premises to himself, without releasing the 
mortgag®, it will be held as against a junior incum- 
brancer, that there was no merger of the mortgage. 
“A mortgagee may procure a conveyance from the 
mortgagor without intending to merge the lien of his 
mortgage. It may be of great importance to him to 
be permitted, forthe protection of his title, to keep 
his mortgage alive, and toassert it in a court of equity 
if the necessity shall arise. Wherea greater or less es- 
tate meet in the same person, a merger does not nec- 
essarily follow. That will depend upon the intentand 
the interest of the parties; and if a court perceives it 
is necessary to the ends of justice that the two estates 
should be kept alive, it will so treat them. Thus if a 
mortgage is the oldest lien, andis for an amount ex- 
ceeding the value of the premises, and the mortgagee, 
to avoid the expense of foreclosure, takes a convey- 
ance from the mortgagor, a court of equity would not 
permit the mortgaged premises to be swept away from 
him by a junior judgment creditor [or a junior mort- 
gagee] without payment of the [prior] mortgage, un- 
der the pretense that its lien had been lost by mer- 
Edgerton v. Young, 43 Ill. 464. To the same 
effect are Fitts v. Davis, 42 Ll. 391; Shaver v. Wil- 
liams, 87 id. 469; Worcester Nat. Bank v. Cheeney, id. 
615; 4 Kent Comm. 102; 1 Jones Mortg., § 873. **Even 
when the parties have undertaken to discharge the 
mortgage upon the uniting of the estates of the mort- 
gagor and mortgagee in the latter, it will still be up- 
held as a source of title whenever it is for his interest, 
by reason of some intervening title or cause, that it 
should not be regarded as merged. It is presumed as 
matter of law that the party must have intended to 
keep on foot his mortgage title when it was essential 
to bis security against an intervening title, or for 
other purposes of security; and this presumption ap- 
plies, although the parties, through ignorance of such 
intervening title, or through inadvertence, have act- 
ually discharged the mortgage, and cancelled the 
notes.”” 1 Jones Mortg., § 875; Young v. Hill, 31. N. J. 
gq. 429; Stantons v. Thompson, 49 N. H. 272. The 
case of Richardson v. Hockenhull, 85 Ill. 124, is decis- 
ive of the case at bar. Ill. Sup. Ct., Nov. 13, 1886. 
Lowman v. Lowman. Opinion by Magruder, J. 


” 
cer. 


MUNICIPAL CORPORATION—ASSESSMENT FOR PAVING’ 


—ESTOPPEL.—(1) Owners of property fronting on a 
certain street signed an agreement for the paving 
thereof, and an ordinance was subsequently passed by 
councils directing the paving in a certain manner. 
While the ordinance was pending the owners pro- 
tested to councils against the passage of the ordinance 
for certain specific reasons. The street having been 
paved, claims were filed against some of the proper- 
ties for their proportion of the assessment. The 
owners defended on the ground that the properties 
were “‘rural,’’ and not subject to assessment accord- 
ing to the foot frontage rule. Held, that as they had 
not alleged this reason when objecting to the passage 
of the ordinance, they were estopped from setting it 
up as a defense. (2) Municipal authorities, in the 
making of street improvements authorized by law to 
be made at the expense of the owners of lands to be 
benefited thereby, are to acertain extent the agents 





of such owners. Contracts unlawfully made, at the 
discretion of the authorities, are binding upon the 
land-owners, though injudiciously made; but the 
owners are entitled to have such contracts performed 
substantially in all things according to their terme, 
and the authorities have no power to dispense with 
such performance tothe gain of the contractor and 
the loss of the property owners. If the authorities are 
about to accept and pay, under a contract, for what in 
substantial and important respects, has not been per- 
formed, the property owners may have remedy to en- 
join the wrongful payments. Schumm v. Seymour, 
24.N. J. Eq. 143. There it was held that the remedy 
is in equity. But in this State, where by the laws and 
ordinances the contractor receives the assessment 
bills in payment from the city, and it turns out that 
his work was so defectively done as to be worthless, 
he has no just right to recover in an action against the 
property owner, and the Jatter is not precluded from 
the defense because he is not a nominal party to the 
contract. If the work was substantially done tis con- 
tracted for, answers the intended purpose, but in 
some minor particulars, which do not materially affect 
its usefulness, the contractor failed, then the property 
owners may have deduction for such failure. This is 
not the case of a municipality contracting for a public 
improvement, accepting it, and making payment 
therefor absolutely, aud afterward itself collecting the 
assessments; and it is unnecessary to consider 
whether in that case the property owner could allege 
defective work as a matter of defense against the tax. 
Penn. Sup. Ct., Oct. 4, 1886. Pepper v. City of Phila- 
delphia. Opinion by Trunkey, J. 


——— STREEY CROSSING—UNGUARDED EXCAVATION 
—LIABILITY—CHILDREN.—Where a city makes an ex- 
cavation in the bed of a creek at a street crossing, 
where it knows children of the vicinity are in the 
habit of playing, and leaves it unguarded during the 
absence of workmen, such city is liable for the death 
of a child caused by falling into such excavation, the 
child not being a trespasser, and the parents having no 
knowledge that the place, ordinarily safe, had been 
rendered unsafe. The conclusion to be drawn from 
the approved cases on the subject is that the owner of 
premises, who has neither expressly nor impliedly in- 
vited the public to come upon or pass over his grounds 
is under no obligation to keep them clear from pitfalls 
or in a condition of safety for these who, in the pur- 
suit of their own pleasure or convenience, pass over 
such premises, even though it be with the acquiescence 
of the owner. Persons passing over premises of that 
description exercise the privilege, with its attending 
perils, and this without distinction as to whether or 
not they havearrived at an age of discretion. Unless 
contrivances are placed on such premises with an act- 
ual or constructive intent to hurt intruders, the pro- 
prietoris not liable for injuries resulting to persons 
by reason of the condition in which the premises have 
been left, or from the prosecution of a_ business 
thereon in which the Ownerhad a right to engage. 
Evansville, etc., v. Griffin, 100 Ind. 221-225, and cases 
cited; Gillespie v. McGowan, 100 Penn. St. 144; Gram- 
lich v. Wurst, 86 id. 74; S. C., 27 Am. Rep. 684; Cagley 
v. Pittsburgh, etc., Co., 95 Penn. St. 398; 8. C., 40 Am. 
Rep. 664; McAlpin v. Powell. 70 N. Y. 126; Hargreaves 
v. Deacon, 25 Mich. 1; Burdick v. Cheadle, 26 Ohio St. 
393. The foregoing and many other analogous cases 
which might be cited, proceed upon the theory that 
the person sought to be held liable had done nothing 
to produce injury to others who voluntarily strayed 
upon or invaded the premises on which the injury oc- 
curred. In all such cases the owner may dig an exca- 
vation on his own land, not substantially adjoining a 
public highway, and no action lies against him by one 
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who has fallen into the excavation. Hardcastle v. 
South Yorkshire R. Co., 4 Hurl. & N. 67; Hounsell v. 
Smyth, 29 L. J.C. P. 208; 8.C.,7 C. B. (N. S.) 731; 
Pittsburgh, etc., Co. v. Bingham,, 29 Ohio St. 364; 
Sweeney v. Old Colony R., 10 Allen, 868; Knight v. 
Albert, 6 Penn. St. 472; Nicholson v. Erie, etc., Co., 
41 N. Y. 525. But there is a clear distinction between 
the cases cited and the case where an excavation is 
made in or so neara highway as that one, while right- 
fully using the highway, may without fault sustain in- 
jury by falling into the excavation. Nv less clear is 
the distinction between a case in which an excavation 
is made, or something calculated to amuse or attract 
children is done or left, at a place where the child has 
a right to be, and one in which the something is done 
at a place where, in order to reach the place of danger, 
the child becomes an intruder upon the premises of 
another. Whoever while passing along, or when prop- 
erly in a public street, suffers an injury, while exercis- 
ing the degree of care which the law requires of such 
person, by falling into an excavation which has been 
made in or near such street, is entitled to maintain an 
action for such injury against the person making the 
excavation. In such acasethe person making the ex- 
cavation comes under an obligation to make it safe in 
respect to all persons who have a right to use the 
street. Streets are open to persons of all ages, and 
children are and must be permitted, to some extent 
at least, to go upon the streets of towns and cities 
without incurring the imputation of negligence upon 
themselves or their parents. It would be intolerable 
to hold, as matter of law, that a parent having no 
knowledge of the presence or probability of danger, 
was nevertheless guilty of negligence in permitting a 
five-year-old child tou pass beyond the door-yard, into 
the street, without an attendant. Whoever therefore 
does any thing in, or immediately adjacent to, a pub- 
lic street, calculated to attract children of the vicinity 
into danger, which they cannot appreciate, owes the 
duty of protecting them by suitably guarding the 
source of danger, or in case this is impracticable, by 
giving timely warning to their parents and guardians 
of the existence of the danger. Chicago v. Hesing, 83 
Ill. 204; Chicago v. Mayor, 18 id. 349; Niblett v. Nash- 
ville, 12 Heisk. 684; Graves v. Thomas, 95 Ind. 361; 
McAlpin v. Powell, supra; Beck v. Carter, 68 N. Y. 
283; 2 Dill. Mun. Corp., par. 1005. The right of achild 
to go or be in or upon a street is in no way dependent 
upon the occupation or pecuniary condition of its 
parents. Mayhew v. Burns, 103 Lund. 328. Ifa person 
of discretion, while attempting to pass over the stream 
in question where it crossed Spruce street, had fallen 
into the pit into which the child fell, no doubt could 
be entertained that such person, if free from contribu- 
tory fault, might have recovered for an injury sus- 
tained; orif the plaintiff, without knowledge of the 
pit, had permitted hie horse to go there for water, and 
it had falleninto the unguarded hole, and had been 
injured, the liability of the city would have been be- 
yond guestion. As we have seen, the liability of acity 
is precisely the same in case a child, rightfully in a 
street, sustains injury from a defect created therein 
by the city, as in the case of an adult, who is injured, 
while free from fault, from a like cause. It would 
shock all sense of justice to hold that a city might dig 
agreat pit ina street, and leave it so that children 
might be lured into it, and yet deny to parents, who 
were without fault, any remedy for the loss of a child. 
Ind. Sup. Ct., Nov. 16. 1886. City of Indianapolis v. 
Emmelman. Opinion by Mitchell, J. 


NEGLIGENCE IN PLAN OF SEWER.—A munici- 
pal corporation is liable for negligence in devising the 
plan of a sewer, as well as for negligence in executing 
the plan, but it is not liable for a mere error of judg- 








ment. If the inadequacy in the size of a sewer is ow- 
ing to the omission to exercise ordinary skill and 
care in planning and performing the work, the mu- 
nicipal corporation is liable; but if the inadequacy of 
the sewer is attributable to a mere error of judgment, 
there is no liability. City of North Vernon v. Voeg- 
ler, 103 Ind. 314; Crawfordsville v. Bond. 96 id. 236; 
City of Evansville v. Decker, 84 id. 325; S. C., 43 Am. 
Rep. 86; Cummins v. City of Seymour, 79 Ind. 491; §. 
C., 41 Am. Rep. 618; Weis v. City of Madison, 75 lund. 
241; S. C., 39 Am. Rep. 135; City of Indianapolis y, 
Huffer, 30 Ind. 235. While it is the law that a city is 
not responsible for consequential injuries resulting 
from careful and skillful grading of its streets, still it 
is liable if it undertakes to collect the water in one 
channel, and is negligent in devising the plan, per- 
forming the work, or providing an outlet, where one 
is made necessary by its own act. A municipal cor- 
poration is not however bound to undertake the work 
of providing sewerage or drainage; but if it does en- 
ter upon the work, it is liable for negligence in devis- 
ing the planand in doing the work. Weis vy. City of 
Madison, supra, and cases cited; City of Logansport 
v. Wright, 25 Ind. 512. Ind. Sup. Ct., Oct. 16, 1886. 
Rice v. City of Evansville. Opinion by Elliott, J. 


NEGLIGENCE—PROXIMATE CAUSE—SALE OF FIRE- 
ARMS TO MINOR.—The mere fact that defendant sold 
a revolver, in violation of statute law, to plaintiff's 
minor son, fifteen years old, with which he afterward 
injured himself, does not show a cause of action in 
plaintiff to recover for loss of service and expense of 
caring for him; as such fact alone does not show that 
the accident ought to have been anticipated by defend- 
ant as a probable result of the sale. It is not alleged 
that he was ignorant of the character of the weapon 
sold him, or that he was inexperienced in the use of 
such weapons; ueither is it shown that there was any 
thing in its character or disposition that rendered it 
dangerous to place a weapon of that kind in bis hands. 
It cannot be said that defendant might reasonably 
have anticipated that an accident would occur from 
the handling of the weapon from the fact alone that 
the person to whom he sold it was a minor. Iowa 
Sup. Ct., Dec. 11, 1886. Poland v. Earhart. Opinion 
by Reed, J. [See Binford v. Johnston, 82 Ind. 426; 8, 
C., 42 Am. Rep. 508.—Eb.] 


NEGOTIABLE INSTRUMENT—INDORSEMENT OF PAYEE 
—PAROL EVIDENCE TO EXPLAIN.—Parol evidence is 
admissible to prove that anindorsement of a note by 
the payee was made at the request of the plaintiff, to 
show that it had been paid. On behalf of the plaintiff 
below it isclaimed that the indorsement of a promis- 
sory note constitutes a certain and well-defined con- 
tract, with as much force and meaning as if all the 
conditions and stipulations had been written out at 
full length, and that hence parol evidence is inadmis- 
sible to either modify or contradict such a contract of 
indorsement; and the case of stock v. Beach, 74 Ind. 
571, is relied upon as supporting that doctrine. 
But the doctrine as thus stated was in that case only 
made to apply to indorsements upon a note or 
bill, which regularly followed that of the payee, 
and as to that class of indorsements many ex- 
ceptions to the general rule announced were recog- 
nized. So far as we are advised, so strict a rule bas 
never been applied to indorsements upon a note or 
bill by the payee. It is true, that where the law at- 
taches a definite meaning to an indorsement upon a 
note or bill, parol evidence will not be permitted to 
qualify Or contradict the contract of indorsement; 
but this rule for the exclusion of parol evidence does 
not extend to evidence offered to attack the validity 
of the contract itself for wanf of consideration, or on 
account of fraud, or because the consideration has 
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failed. So the fact that it would be inequitable or 
fraudulent to enforce the contract of indorsement, as 
that the indorser was an agent, or that the note was 
indorsed for a special purpose, such as the creation of 
a trust, or for collection, or for the accommodation of 
the indorsee, may be proved by parol. Edw. Bills, §§ 
393, 399, 440, 442; 3 Kent Comm. 80. In the case of 
Smythe v. Scott, 106 Ind. 215, it was said that “ where 
an indorsement is made by a payee without considera- 
tion, or upon some trust arising out of an antecedent 
transaction. or to accomplish some special purpose, 
the facts which go to show the transaction may be 
shown. This forthe purpose of showing the equities 
between the parties, and to determine the considera- 
tion upon which the indorsement was made.” From 
what has been said, the inference would seem to be 
plain that the defendant was entitled to show that 
when he put his name on the back of the note it had 
already been paid and that his name had been so put 
on the note at the request of the plaintiff, as evidence 
of such payment. It follows that there was no error 
in overruling the demurrer to the third and seventh 
paragraphs of the answer. Dan. Neg. Inst., §§ 710, 711. 
Ind. Sup. Ct., Nov. 6, 1886. Spencer v. Sloan. Opin- 
ion by Niblack, J. 


—-_- + —__—_. 


THE PORTRAIT OF JOSHUA A. SPENCER IN 
ROOMS OF THE STATE BAR ASSOCIA- 
TION—SKETCH OF HIS LIFE. 

VALUABLE steel portrait of Joshua Spencer has 
recently been placed in the rooms of the New 
York State Bar Association,by Hon. A. J. Vanderpoel of 
New York. This, with the elegant oil portrait of 
Chief Justice Ambrose Spencer, the gift of the judges 
of the Court of Appeals, which now ornaments the 
rooms, with that of John C. Spencer, the illustrious 
son of the chief justice, soon to be placed there, will 
enable visitors to see the features of the three Spen- 
cers, so distinguished in history. 

Joshua A. Spencer was nota relative of Ambrose 
and John C. Spencer. The circumstances of his early 
life denied him the advantages of his distinguished 
namesakes. They were allied to the Clintons, a name 
aud family inseperable from our colonial and State 
history, and to other great families known in the his- 
tory of the State. But their own splendid talents and 
unequaled learning went far beyond family influence 
in giving the fame they justly won. 

Without family influence, without wealth, or any 
of the advantageous circumstances which the other 
Spencers possessed, Joshua A. Spencer became the 
equal of John C. Spencer at the bar, though he never 
rose to the political distinction of the former, who 
ranks among the statesmen of his times. 

Joshua A. Spencer was the son of parents who did 
uot possess the means to give their boy the education 
they felt his bright, clear, active intellect demanded, 
and he was left largely dependent on his own exer- 
tions to attain an education; but he had astrong, 
self-sustaining, progressive mind, with full practical 
mastery of all its powers. To this he added indomi- 
table energy and unwearied industry. Though boasting 
no other alma mater than the common district school, 
whose instructions were supplemented by two years’ 
attendance at a village academy, he became, by a 
course of the most devoted, intense study,a ripe classi- 
cal scholar. 

Like Daniel 8. Dickinson, one of his eminent compeers 
at the bar, Spencer for a time devoted himself to the 
business of a clothier or cloth dresser, and then for 
another period of his life to occupation of a carpen- 
ter. As “rare Ben Jonson,”’ pursued the business of 
a bricklayer, with the oratious of Cicero by his side, 





so Joshua A. Spencer and Daniel S. Dickinson pur- 
sued their avocations with their books by their side.”’ 

Spencer was born at Great Barrington, Mass., May 
13, 1790. When in his eighth year his father became a 
resident of Lenox, then in the county of Chenango, 
N. Y., where the boy grew to manhood. That country 
was then almost a wilderness, and young Spencer be- 
gan life amid the toil and hardships of the pioneers. 
But population rapidly increased, excellent common 
schools were opened, and many of the new villages of 
Central New York academies were founded. As we 
have already seen, the common school was the prin- 
cipal institution of learning attended by young Spen- 
cer. Very early in life he entertained a strong desire 
to become a lawyer. This desire was fostered and in- 
tensified by his success asa disputant in the village 
debating society. 

When the warof 1812 broke out, Spencer entered 
the service of his country, with the rank of captain of 
volunteers. During the term of his enlistment—six 
months—he participated in many of the battles and 
skirmishes that took place along the northern frontier. 
At the expiration of histerm of service he returned, 
having won the reputation of a brave and efficient 
officer. 

As there was no opportunity for him to pursue the 
study of law he continued his occupation, frequently 
in the meantime conducting causes as counselin jus- 
tices’ court, until he was twenty-five years of age. 
About that time an older brother, Ichabod Spencer, 
opened a law office at Lenox, and Joshua A. Spencer 
entered it asa student. After the protracted clerk- 
ship required of legal students in those days he was 
called to the bar and began at once a practice that led 
to the distinction he attained in his profession. 

After practicing several years at Lenox he removed 
to Utica, N. Y., taking his place at the Oneida bar, 
then, and always oue of the most brilliant and learned 
in the State. The rapid rise of Spencer to distinction 
at such a bar attests his abilities asa lawyer. With- 
out any attempt ata description of his professional 
career, we may be permitted to give some of his char- 
acteristics us a lawyer and a man. 

In some of his traits he resembled John C. Spencer. 
They were both great lawyers, and possessed in an 
equal degree all the resources of accurate and exten- 
sive legal learning. As was said of Canning and 
Lord Dudley, they differed rather in the degree 
to which habit and accident had fitted them 
for the actual business of the bar, than in the strength 
of their understanding and reasoning powers. Joshua 
A. Spencer was the most powerful declaimer, had the 
sharpest wit, the most original fancy. John C. Spen- 
cer’s reasoning was like sharpened, well-tempered 
steel, cold and cutting. He never made any attempt 
at humor or witticism, and was singularly vulnera- 
ble to the sarcastic attacks of an opponent. He fol- 
lowed an argument with more sustained acuteness 
than Joshua, but the latter possessed a skill in state- 
ment which often disposed of the matter in dispute 
before his opponent was aware that his flank was 
turned. His thoughts were rendered strong by his 
immense reading, and his language was always forci- 
ble. Both Spencers saw a case in all its bearings, un- 
derstood its weakness and its strength. John C.Spen- 
cer understood how to illuminate what was dark or 
doubtful in acase by “ throwing upon it a condensed 
light. He analyzed an opponent’s argument with 
mathematical precision, resolving all its propositions 
into its elements, and then testing them by first prin- 
ciples.”’ 

The faculty of combining facts with feeling and 
thought, the promptitude of recollection, with the 
power of comparison and selection, belonged to Joshua 
A. Spencer—qualities constituting the greater part of 
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what is called genius. John C. Spencer was, as we 
have said, a politician and statesman possessing extra- 
ordinary administrative abilities. He had a national 
reputation for strength, energy and recordite thought 
as a political and legal writer. But the political arena 
had few attractions for Joshua A. Speucer. He never 
envied or emulated those who, like actors ina drama, 
are permitted to appear in character for a brief period 
and then compelled to retire behind the scenes to give 
place to another. 

He firmly believed in the principles and policy which 
rendered the Whig party formidable. When that party 
was dissolved, he remarked that it had gone into the 
world’s history, with the reasons for and against it» 
rendered by great statesmen—patriots for all time, all 
circumstances and al] emergencies. 

In the autumn of 1845 Mr. Spencer was elected to 
the State Senate from the then Fifth Senatorial Dis- 
trict. His well-known ability gave him prominence ip 
that body, where many conspicuous instances oc- 
curred exhibiting his persona] weight and influence as 
a legislator. That Senate, the sixty-ninth, was dis- 
tinguished by members whose abilities and learning 
raised them to the ranks of statesmen. Among these 
we name Samuel Young, of Saratoga, whose long, use- 
ful and brilliant career as a jurist, legislator, orator 
and scholar is one of the brightest ornaments in the 
history of the State and nation. 

Spencer’s capacity for legislation appeared in all his 
Senatorial career. He was invaluable in the committee 
and on the floor. Strength of conviction, strength of 
purpose, strength of method, strength of logic and of 
statement were qualities with which he was liberally 
endowed. As chairman of the Judiciary Committee, 
his duties were onerous. His reports and legislative 
documeuts, although they do not exhibit that grasp of 
thought, power of analysis, and facility of expression 
found in his legal arguments, are yet productions 
worthy of the Senate of the State of New York. 

As aspeaker atthe bar or in the Legislature his 
manner was peculiar but effective. In nothing did he 
emulate the unrivalled oratorical powers of Samuel 
Young. The contrast between these men as speakers 
was striking. ‘ The first had passion, fire, impetuosity 
and clear ideas. The latter depended on reason and 
learning alone, and yet when in full career held the at- 
tention of his audience with as firm a grasp as his 
more brilliantly eloquent rival.” 

But it is as a lawyer that we most revere the mem- 
ory of Joshua A. Spencer. His legal career appears 
best and most conspicuously in the reported cases 
adjudicated in our State and Federal courts. The 
lawyer and the student, in pursuing their studies, are 
surprised to find in these reports such various memo- 
randa of Mr. Spencer’s labors. They find his argu- 
ments in the old, ingenious and artificial rules of 
special pleading, both at law and equity. They find 
evidence of his learning and subtle distinctions in his 
construction of the law of real property, as be traces, 
with the research of Fearne, Sugden and Preston, the 
laws of landed. interests, ‘‘ through numberless and be- 
wildering cases, to their sources in the obscure recess 
of the medieval law.’ They find the same evidence 
of his learning and his labor in commercial law. Turn- 
ing to the great cases of McLeod, of Ruloff, of Hazle- 
ton, Parkhurst, Green and others, in which he ap- 
peared for the defense, his knowledge of criminal law 
and of his research is strongly exhibited. ‘‘ What he 
read did not remain with him a mere accumulation of 
knowledge, but became a part of his mental nature, 
storing and strengthening his mind without impairing 
its originality.” 

The self-possession and native dignity of Mr. Spen- 
cer never deserted him. His was a flexible dignity. 
Sometimes it had the impressiveness of Choate; at 








others, the playfulness of Wirts; and then the severity 
of Jobu C. Spencer. An instance of Mr. Spencer's ge. 
vere dignity occurred on the trial of McLeod, before 
Judge Gridley, in July, 1841. Before commencing hig 
address to the jury, he submitted certain legal propo. 
sitions to the court, to one of which the judge replied 
with some warmth: * There is nothing in this point, 
Mr. Spencer, nothing at all; andIam surprised that 
you press it.””. A slight frown lowered for a moment 
over Spencer’s face, and drawing himself up to the full 
height of his fine figure, he said, with impressive dig. 
nity : “The court will do well to enlighten itself on that 
point before charging the jury.”” Judge Gridley, who 
always placed justice and the right before pride of 
opinion, after due reflection, informed the jurors in 
his charge to them tbat his first impressions on the 
point were wrong, and that the counsel was right. Mr. 
Spencer's private life was in harmony with his public 
life. While his talents, industry and erudition pro- 
duced admiration, his virtues as a private citizen, bis 
exemplary consistency as a Christian gentleman, se- 
cured for him general esteem and contidence. The 
hold which domestic and social ties had upon him 
were among the pleasing traits of his character. Mr. 
Spencer died at Utica April 28, 1857. 

Mr. Spencer was United States district attorney for 
the Northern District of New York under Harrison 
and Tyler. In the spring of 1848 Mr. Spencer was 
elected mayor of the city of Utica. 
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COURT OF APPEALS DECISIONS. 


72 following decisions were handed dcwn Tues- 

day, Feb. 8, 1887: 

Judgment affirmed, with costs—Bessie J. Cumming, 
an infant, respondent, v. Brooklyn City Railroad Com- 
pany, appellant; Ellen Tilyou, appellant, v. Town of 
Gravesend et al., respondents; Peter A. Tilyou vy. 
Same; Mary Byrne, an infant, etc., respondent, v. 
New York Central and Hudson River Railroad Com- 
pany, appellant; Hiram Smith et al., respondents, v. 
City of Rochester, appellant.-—Judgment reversed, 
new trial granted, costs to abide the event--Mary J. 
McKinney, an infavt, respondent, v. Grand Street, 
Prospect Park, etc., Railroad Company, appellant.— 
Appeal dismissed with costs—In re Argument of L. 
Christian Meyer.—Motion for reargument denied 
with costs—In re Estate of Hood; Jones v. Jones; In 
re New York Cable Railroad Company.—NMotion for 
reargument denied, with $10 costs—Lammer v. Stod- 
dard; Gardner v. Mead.—Motion to dismiss denied 
with costs—Granville v. New York Central & Hudson 
River Railroad Company.— Motion to dismiss. Mo- 
tion to dismiss the appeal from the order refusing to 
grant anew trial granted with costs. Motion to dis- 
miss the appeal from the judgment also granted, with 
costs, unless the sureties on the bond of appellant shall 
justify, if required by the respondent, and pay $10 
costs of the motion, in which case the motion to dis- 
miss the appeal from the judgment is denied—Emmer- 
ich v. Heferan.—Motion to dismiss. Granted with 
costs—In re Bull.—Motion to put on for day certain 
granted without costs—Mayor, etc., v. Starin. 


esata itineasilppmansichaneie 
NOTES. 
Cruelty to animals—when a railroad neglects to 
* protect its frogs.” 


Why do lawyers always lie on their left sides? Be- 
cause the law will not permit them to sleep upon their 
rights. 








THE ALBANY LAW JOURNAL. 














—— | 





The Albany Law Journal. 





ALBANY, FEBRUARY 19, 1887. 


oo 


CURRENT TOPICS. 





ENATOR WEMPLE nas introduced in the Sen- 
ate of this State a very stringent bill for the 
regulation of marriages, providing for record, fines, 
penalties, etc. The bill starts off with saying that 
‘‘no persons shall be joined ih the bonds of mar- 
riage,” etc. Now if this means that no ceremonial 
marriage shall be celebrated without conforming to 
the bill there is no objection to it. But if it means 
that no common-law marriage nor any ceremonial 
marriage not so celebrated shall suffice to make a 
valid contract of marriage, we are unalterably op- 
posed to it. The mischiefs resulting from such a 
change in our law would be far greater than those 
at present existing. Probably Mr. Wemple intends 
to effect this change. If so, why does he not say 
so—that no marriage shall be valid for any pur- 
pose unless celebrated thus and so? As the bill 
stands it does not clearly say that, and there will 
inevitably be contention over the meaning. Mr. 
Wemple would ‘require consent of parents to the 
marriage of male minors and of girls undereighteen, 
and perhaps there is no objection to that. But we 
do not believe in the parental State policy of en- 
acting that adults shall not become husband and 
wife without getting a license, going through a 
ceremony, paying fees, etc. It is an intolerable in- 
terference with the personal rights of people old 
enough to judge for themselves and make their 
own contracts. The sticklers for the sanctity of the 
common law certainly cannot approve Mr. Wem- 
ple’s bill unless it is clearly restricted to the regula- 
tion of ceremonial marriages. A bill‘is pending in 
the Assembly to change the age of legal consent 
to eighteen and sixteen years, and ought to pass. 


The famous case of Thorogood v. Bryan is at 
length overruled. ‘The London Law Journal says: 
“ After thirty-eight years’ «criticism the doctrine of 
Thorogood v. Bryan, 18 L. J. Rep. 336, which, 
familiarly illustrated, is that a man on an omnibus 
has his driver’s negligence attributed to him in any 
collision with another omnibus, has fallen to the 
ground by the decision of the Courteof Appeal, un- 
less, as is not likely, the House of Lords should set 
itup again, From Baron Parke’s qguere in his copy 
of ‘Eighth Common Bench,’ which the research of 
lord Esher has unearthed, to the decision of the 
Supreme Court -of the United States in Little v. 
Hackett, reported in these columns-on May 15th last, 
the doctrine has over and over again been disputed. 
Itis now authoritatively overruled, and the agree- 
ment on the subject of English-speaking lawyers 
will probably be gratifying across the Atlantic, 





where they led the way.” See 83 Ars. Law Jour. 
Vor. 35— No. 8. 


189; 34 id. 391, 508; 54 Am. Rep. 126, and note, 
135. 


Mr. Edmund H. Bennett treats the subject of 
National Divorce Legislation in The Forum. He 
laments the diversity of causes for divorce in the 
different States, but he thinks, and rightly, that 
there is no cure except by congressional legislation. 
It cannot be expected that there ever can be any 
compromise by State legislation of the difference 
between the strictness of New York and South 
Carolina and the laxity of Connecticut and Indiana. 
Of course he concedes that national legislation can 
only be made effectual by a constitutional amend- 
ment, but he thinks it easier to persuade twenty- 
nine States to amend the Constitution so as to se- 
cure uniform laws by an Assembly in which every 
State is fully represented, and has a direct voice, 
than to induce thirty-eight Legislatures separately 
to enact a uniform law originating and matured in 
some other Assembly in which they have no part or 
lot.” Easier, no doubt, but probably impractica- 
ble, at least, until after years of agitation and 
discussion. Our national composition is so mixed 
and various, and the prejudices of race and caste 
are so inveterate, and the pride of State is so high, 
that we despair of any present amelioration on this 
subject. 


A committee of the New York City Bar Associa- 
tion, composed of Messrs. E. Ellery Anderson, 
James C. Carter, Charles C. Beaman, Wheeler H. 
Peckham, Clarence A. Seward, Clifford A. Hand 
and Edward K. Jones, have prepared a memorial 
to Congress in relation to the salaries of the Fed- 
eral judges in this State, with a series of resolutions 
unanimously adopted by the association. The prac- 
tical resolution is as follows: ‘‘ Resolved, That it is 
the sense of this association that the judge of the 
Circuit Court of the United States for the Second 
Circuit should be provided with and receive a sal- 
ary of at least nine thousand dollars per annum, 
with an additional allowance for traveling and other 
expenses of at least two thousand dollars per an- 
num, and that the judge of the District Court of 
the United States for the Southern District of New 
York should be provided with and receive a salary 
of at least seven thousand dollars per annum, and 
that the judges of the District Courts of the United 
States for the Northern and Eastern Districts of 
New York should each be provided with and re- 
ceive salaries of at least six thousand dollars per 
annum.” We heartily assent to this. The present 
salaries are unreasonably small. They are smaller 
than a police justice in the city of New York gets. 
The memorials urge the great expense of living, es- 
pecially in that city, and the unquestionable capac- 
ity of these judges to earn much more money at the 
bar. They say, most justly, that ‘‘ there can be no 
doubt that the salaries at present paid are totally 
inadequate for the decent support of a reputable 
lawyer, and the insufficiency is disparaging to the 
dignity, and consequently to the usefulness of the 
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what is called genius. John C. Spencer was, as we 
have said, a politician and statesman possessing extra- 
ordinary administrative abilities. He had a national 
reputation for strength, energy and recordite thought 
as a political and legal writer. But the political arena 
had few attractions for Joshua A. Speucer. He never 
envied or emulated those who, like actors in a drama, 
are permitted to appear in character for a brief period 
and then compelled to retire behind the scenes to give 
place to another. 

He firmly believed in the principles and policy which 
rendered the Whig party formidable. When that party 
was dissolved, he remarked that it had gone into the 
world’s history, with the reasons for and against it: 
rendered by great statesmen—patriots for all time, all 
circumstances and al] emergencies. 

In the autumn of 1845 Mr. Spencer was elected to 
the State Senate from the then Fifth Senatorial Dis- 
trict. His well-known ability gave him prominence ip 
that body, where many conspicuous instances oc- 
curred exhibiting his persona] weight and influence as 
a legislator. That Senate, the sixty-ninth, was dis- 
tinguished by members whose abilities and learning 
raised them to the ranks of statesmen. Amoug these 
we name Samuel Young, of Saratoga, whose long, use- 
ful and brilliant career as a jurist, legislator, orator 
and scholar is ove of the brightest ornaments in the 
history of the State and nation. 

Spencer’s capacity for legislation appeared in all bis 
Senatorial career. He was invaluable in the committee 
and on the floor. Strength of conviction, strength of 
purpose, strength of method, strength of logic and of 
statement were qualities with which he was liberally 
endowed. As chairman of the Judiciary Committee, 
his duties were onerous. His reports and legislative 
documeuts, although they do not exhibit that grasp of 
thought, power of analysis, and facility of expression 
found in his legal arguments, are yet productions 
worthy of the Senate of the State of New York. 

As aspeaker atthe bar or in the Legislature his 
manner was peculiar but effective. In nothing did he 
emulate the unrivalled oratorical powers of Samuel 
Young. The contrast between these men as speakers 
was striking. ‘ The first had passion, fire, impetuosity 
and clear ideas. The latter depended on reason and 
learning alone, and yet when in full career held the at- 
tention of his audience with as firm a grasp as his 
more brilliantly eloquent rival.” 

But it is as a lawyer that we most revere the mem- 
ory of Joshua A. Spencer. His legal career appears 
best and most conspicuously in the reported cases 
adjudicated in our State and Federal courts. The 
lawyer and the student, in pursuing their studies, are 
surprised to find in these reports such various memo- 
randa of Mr. Spencer’s labors. They find his argu- 
ments in the old, ingenious and artificial rules of 
special pleading, both at law and equity. They find 
evidence of his learning and subtle distinctions in his 
construction of the law of real property, as be traces, 
with the research of Fearne, Sugden and Preston, the 
laws of landed. interests, ‘“‘ through numberless and be- 
wildering cases, to their sources in the obscure recess 
of the medieval law.’’ They find the same evidence 
of his learning and his labor in commercial law. Turn- 
ing to the great cases of McLeod, of Ruioff, of Hazle- 
ton, Parkhurst, Green and others, in which he ap- 
peared for the defense, his knowledge of criminal law 
and of his research is strongly exhibited. ‘‘ What he 
read did not remain with him a mere accumulation of 
knowledge, but became a part of his mental nature, 
storing and strengthening his mind without impairing 
its originality.” 

The self-possession and native dignity of Mr. Spen- 
cer never deserted him. His was a flexible dignity. 
Sometimes it had the impressiveness of Choate; at 








others, the playfulness of Wirts; and then the severity 
of Johu C. Spencer. An instance of Mr. Spencer's gg. 
vere dignity occurred on the trial of McLeod, before 
Judge Gridley, in July, 1841. Before commencing hig 
address to the jury, he submitted certain legal propo. 
sitions to the court, to one of which the judge replied 
with some warmth: ** There is nothing in this point, 
Mr. Spencer, nothing at all; and Iam surprised that 
you press it.””. A slight frown lowered for a moment 
over Spencer’s face, and drawing himself up to the ful] 
height of his fine figure, he said, with impressive dig. 
nity: “The court will do well to enlighten itself on that 
point before charging the jury.”” Judge Gridley, who 
always placed justice and the right before pride of 
opinion, after due reflection, informed the jurors in 
his charge to them tbat his first impressions on the 
point were wrong, and that the counsel was right. Mr, 
Spencer's private life was in harmony with his publie 
life. While his talents, industry and erudition pro. 
duced admiration, his virtues as a private citizen, bis 
exemplary consistency as a Christian gentleman, se- 
cured for him general esteem and contidence. The 
hold which domestic and social ties had upon him 
were among the pleasing traits of his character. Mr. 
Spencer died at Utica April 28, 1857. 

Mr. Spencer was United States district attorney for 
the Northern District of New York under Harrison 
and Tyler. In the spring of 1848 Mr. Spencer was 
elected mayor of the city of Utica. 
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COURT OF APPEALS DECISIONS. 
| 2 following decisions were handed dcwn Tues- 
day, Feb. 8, 1887: 

Judgment affirmed, with costs—Bessie J. Cumming, 
an infant, respondent, v. Brooklyn City Railroad Com- 
pany, appellant; Ellen Tilyou, appellant, v. Town of 
Gravesend et al., respondents; Peter A. Tilyou v. 
Same; Mary Byrne, an infant, ete., respondent, v. 
New York Central and Hudson River Railroad Com- 
pany, appellant; Hiram Smith et al., respondents, v. 
City of Rochester, appellant. ——Judgment reversed, 
new trial granted, costs to abide the event--Mary J. 
McKinney, an infavt, respondent, v. Grand Street, 
Prospect Park, etc., Railroad Company, appellant.— 
Appeal dismissed with costs—In re Argument of L. 
Christian Meyer.——Motion for reargument denied 
with costs—In re Estate of Hood; Jones v. Jones; In 
re New York Cable Railroad Company.——Motion for 
reargument denied, with $10 costs—Lammer v. Stod- 
dard; Gardner v. Mead.—Motion to dismiss denied 
with costs—Granville v. New York Central & Hudson 
River Railroad Company.— Motion to dismiss. Mo- 
tion to dismiss the appeal from the order refusing to 
grant anew trial granted with costs. Motion to dis- 
miss the appeal from the judgment also granted, with 
costs, unless the sureties on the bond of appellant shall 
justify, if required by the respondent, and pay $10 
costs of the motion, in which case the motion to dis- 
miss the appeal from the judgment is denied—Emmer- 
ich v. Heferan.—Motion to dismiss. Granted with 
costs—In re Bull.——Motion to put on for day certain 
granted without costs—Mayor, etc., v. Starin. 


——_>____—. 


NOTES. 


Cruelty to animals—when a railroad neglects to 
* protect its frogs.” 

Why do lawyers always lie on their left sides? Be- 
cause the law will not permit them to sleep upon their 
rights. 
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CURRENT TOPICS. 


ENATOR WEMPLE nas introduced in the Sen- 
ate of this State a very stringent bill for the 
regulation of marriages, providing for record, fines, 
penalties, etc. The bill starts off with saying that 
‘no persons shall be joined ih the bonds of mar- 
riage,” etc. Now if this means that no ceremonial 
marriage shall be celebrated without conforming to 
the bill there is no objection to it. But if it means 
that no common-law Marriage nor any ceremonial 
marriage not so celebrated shall suffice to make a 
valid contract of marriage, we are unalterably op- 
posed to it. The mischiefs resulting from such a 
change in our law would be far greater than those 
at present existing. Probably Mr. Wemple intends 
to effect this change. If so, why does he not say 
so—that no marriage shall be valid for any pur- 
pose unless celebrated thus and so? As the bill 
stands it does not clearly say that, and there will 
inevitably be contention over the meaning. Mr. 
Wemple would require consent of parents to the 
marriage of male minors and of girls undereighteen, 
and perhaps there is no objection to that. But we 
do not believe in the parental State policy of en- 
acting that adults shall not become husband and 
wife without getting a license, going through a 
ceremony, paying fees, etc. It is an intolerable in- 
terference with the personal rights of people old 
enough to judge for themselves and make their 
own contracts. The sticklers for the sanctity of the 
common law certainly cannot approve Mr. Wem- 
ple’s bill unless it is clearly restrieted to the regula- 
tion of ceremonial marriages. A bill*is pending in 
the Assembly to change the age of legal consent 
to eighteen and sixteen years, and ought to pass. 


The famous case of Thorogood v. Bryan is at 
length overruled. ‘The London Law Journal says: 
“ After thirty-eight years’ criticism the doctrine of 
Thorogood v. Bryan, 18 L. J. Rep. 336, which, 
familiarly illustrated, is that a man on an omnibus 
has his driver’s negligence attributed to him in any 
collision with another omnibus, has fallen to the 
ground by the decision of the Courteof Appeal, un- 
less, as is not likely, the House of Lords should set 
itup again. From Baron Parke’s quere in his copy 
of ‘Eighth Common Bench,’ which the research of 
lord Esher has unearthed, to the decision of the 
Supreme Court- of the United States in Little v. 
Hackett, reported in these columns-on May 15th last, 
the doctrine has over and over again been disputed. 
Itis now authoritatively overruled, and the agree- 
ment on the subject of English-speaking lawyers 
will probably be gratifying across the Atlantic, 


— . LT 
189; 34 id. 391, 508; 54 Am. Rep. 126, and note, 
135. 


Mr. Edmund H. Bennett treats the subject of 
National Divorce Legislation in The Forum. He 
laments the diversity of causes for divorce in the 
different States, but he thinks, and rightly, that 
there is no cure except by congressional legislation. 
It cannot be expected that there ever can be any 
compromise by State legislation of the difference 
between the strictness of New York and South 
Carolina and the laxity of Connecticut and Indiana. 
Of course he concedes that national legislation can 
only be made effectual by a constitutional amend- 
ment, but he thinks it easier to persuade twenty- 
nine States to amend the Constitution so as to se- 
cure uniform laws by an Assembly in which every 
State is fully represented, and has a direct voice, 
than to induce thirty-eight Legislatures separately 
to enact a uniform law originating and matured in 
some other Assembly in which they have no part or 
lot.” Easier, no doubt, but probably impractica- 
ble, at least, until after years of agitation and 
discussion. Our national composition is so mixed 
and various, and the prejudices of race and caste 
are so inveterate, and the pride of State is so high, 
that we despair of any present amelioration on this 
subject. 


A committee of the New York City Bar Associa- 
tion, composed of Messrs. E. Ellery Anderson, 
James C. Carter, Charles C. Beaman, Wheeler H. 
Peckham, Clarence A. Seward, Clifford A. Hand 
and Edward K. Jones, have prepared a memorial 
to Congress in relation to the salaries of the Fed- 
eral judges in this State, with a series of resolutions 
unanimously adopted by the association. The prac- 
tical resolution is as follows: ‘‘ Resolved, That it is 
the sense of this association that the judge of the 
Circuit Court of the United States for the Second 
Circuit should be provided with and receive a sal- 
ary of at least nine thousand dollars per annum, 
with an additional allowance for traveling and other 
expenses of at least two thousand dollars per an- 
num, and that the judge of the District Court of 
the United States for the Southern District of New 
York should be provided with and receive a salary 
of at least seven thousand dollars per annum, and 
that the judges of the District Courts of the United 
States for the Northern and Eastern Districts of 
New York should each be provided with and re- 
ceive salaries of at least six thousand dollars per 
annum.” We heartily assent to this. The present 
salaries are unreasonably small. They are smaller 
than a police justice in the city of New York gets. 
The memorials urge the great expense of living, es- 
pecially in that city, and the unquestionable capac- 
ity of these judges to earn much more money at the 
bar. They say, most justly, that ‘* there can be no 
doubt that the salaries at present paid are totally 
inadequate for the decent support of a reputable 
lawyer, and the insufficiency is disparaging to the 





where they led the way.” See 33 ALB. Law Jour. 
Vor. 35 — No. 8. 


dignity, and consequently to the usefulness of the 
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Federal tribunals. Nor does it furnish, as it should, 
any sufficient guaranty for the filling of these im- 
portant stations, with the requisite learning, integ- 
rity and ability.” These salaries should be in- 
creased in accordance with the resolution, and those 
of our Court of Appeals judges should be increased 
as provided for in the bill pending in our Legisla- 
ture. 


It is very difficult to write a memorial of a dead 
man that shall not be overdone nor underdone; 
that shall be just and not offensive to any one; that 
shall hit the true mean between the doctrine of 
de mortuis nil nisi bonum, and a relentless exposure of 
all the frailties of human nature. This, it seems to 
us, has been accomplished by Mr. William Allen 
Butler in his memorial of Samuel J. Tilden, read 
before the Bar Association of the city of New York. 
It seems to us a just and a generous estimate of a 
remarkable career, and we would recommend it as 
a model in what it avoids saying as well as in what 
it says. That is a wise observation of Mr. Butler’s, 
that ‘‘the scars of a veteran soldier adorn or dis- 
figure, according to the medium of sympathy or 
aversion through which they are observed.” Un- 
doubtedly, Mr. Tilden’s opponents must concede 
that in his persistent silence upon the scandals of 
the presidential campaign he exhibited a cleverness, 
which in the estimate of his adherents takes on 
the guise of dignity. 


Mr. Elliott F. Shepard has delivered an address 
to the Law School of the University of the city of 
New York, entitled ‘‘Some Contrasts between the 
American and other Judicial Systems,” in which he 
describes, in a light and playful way, the judicial 
systems of the various European countries which he 
lately visited, and of which he gained a competent 
knowledge in a pleasure tour of some months with 
his family, and compares them with our own, very 
much to the disadvantage of the former. Proud as 
we are of our own State and her great men, we can 
hardly agree with Mr. Shepard that Jay ‘‘was a 
man of no less ability” than Marshall. Nor do we, 
being Unitarian, exactly assent to his notion that 
Mohammed was ‘‘a huge fraud ” and ‘‘ scoundrel,” 
because, among other heresies, he did not believe 
in the Trinity. Mr. Shepard says a good word for 
the system of trial by jury and for codification, 
which doubtless will do much to consolidate the 
one in the affections of the people, and commend 
the other to them. He winds up with a peroration 
of great brilliancy, in which he exhorts his youth- 
ful hearers to ‘‘stand by the American Constitu- 
tion.” Which it will be perfectly safe for them to 
do. 


——__.____. 
NOTES OF CASES. 
N Darrow v. Family Fund Society, 43 Hun, 245, 


it was held that suicide 1s not a death ‘‘ in vio- 
lation of the criminal laws,” avoiding a life insur- 





ance. Landon, J., said: ‘‘ The question is whether 
the insured died ‘ in violation of, or attempt to vio. 
late any criminal law of the United States, or of 
any State or country in which the member may be’ 
I think that suicide, or the successful attempt to 
commit it, is not made a crime by our Penal Code, 
‘A crime is an act or omission forbidden by law 
and punishable upon conviction by,’ etc. See, 3, 
‘Although suicide is deemed a grave public wrong, 
yet from the impossibility of reaching the success. 
ful perpetrator, no forfeiture is imposed.’ Sec. 173, 
Attempting suicide is made a crime. Sec. 178, 
It is thus defined: ‘A person, who with intent to 
take his own life, commits upon himself any aet 
dangerous to human life, or which, if committed 
upon or toward another person, and followed by 
death as a consequence, would render the perpe- 
trator chargeable with homicide, is guilty of at- 
tempting suicide.’ Sec. 174. It seems to follow 
that the attempt to commit suicide, if successful, 
is suicide and no crime, but only ‘a grave public 
wrong,’ but if unsuccessful is a crime. Section 
685 — which provides that ‘a person may be con- 
victed of an attempt to commit a crime, although 
it appears on the trial that the crime was consum- 
mated, unless the court in its discretion discharges 
the jury and directs the defendant to be tried for 
the crime itself’— can, from the nature of the case, 
have no application to an attempt to commit sui- 
cide. The attempt is the crime itself. To bring 
it within the section there should be an attempt 
to commit suicide. If there is an attempt to 
commit suicide the success of the attempt does 
not consummate the crime, but avoids it. How 
could the jury be discharged and the defendant 
be tried for the crime itself? What crime? The 
section must be limited to the cases to which it can 
apply.” Bockes, J., said: ‘‘ Admit, as it must be 
admitted under the exceptions to the conclusion 
of evidence, that Darrow committed suicide, was 
this condition broken? It would not be broken by 
the act of suicide, for suicide, although ‘a grave 
public wrong,’ is not within the reach of criminal 
law. Penal Code, § 173. But did he not, under 
the above admission, attempt suicide, which is it- 
self a crime? Penal Code, $$ 174, 178. Certainly 
he did, yet he did not die in the commission of the 
attempt as an independent act. The attempt as an 
independent act is the crime declared by law; that 
is an unsuccessful act, having suicide for its con- 
summated purpose. It is the unsuccessful act which 
is made punishable as a crime (Sec. 178), not the 
successful act, which is beyond the reach of pun- 
ishment under municipal law. An attempt implies 
a want of successful purpose. Of this Darrow did 
not die. He died of a successful purpose. He 
therefore did not die of the attempt, which, asa 
separate and independent act, is by law declared to 
be a felony, and made punishable as such.” Learned, 
J., said: ‘*It must be noticed that the provision of 
the policy specifies death in violation of a crimimal 
law, and also death in an attempt to violate such 
law. Either of these makes void the policy. Not 
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is it therein expressly required that the attempt to 
yiolate be itself a crime. Now the evidence ex- 
cluded tends to show a violation of a criminal law, 
and not merely an attempt to violate. Attempting 
suicide is itself a crime, and not accurately an at- 
tempt to commit a crime. Sec. 34. And the rea- 
son why the law was thus drawn was probably from 
the doubt whether suicide was a crime. The ques- 
tion then arises, did the deceased die in violation 
of acriminal law? Of course the language used in 
the policy cannot have a literal meaning. It can- 
not mean to express a case where the insured was 
forbidden to die by some criminal law, and where 
his death was therefore in violation of the law. It 
must indicate a case where the death occurs in con- 
sequence of or in the course of the violation of a 
criminal law. As, for instance, if the insured were 
committing a burglary and were killed in the act, 
and in consequence thereof. The object aimed at 
in this provision of the policy is that the company 
shall not be liable when the death of the insured is 
his own criminal fault. Thus the other circum- 
stances which make the policy void are death in a 
duel or by the hands of justice. By analogy with 
these we may see that to die in violation of a crimi- 
nal law means to die by reason of, or in conse- 
quence of, or in course of, a violation of a criminal 
lav. Now the evidence excluded tended to show 
that the deceased did commit the crime of attempt- 
ing suicide, and that in consequence of such at- 
tempt he died. It is argued by plaintiff that one 
cannot die in the attempting suicide. But may not 
Does not 


one die in the commission of a burglary? 
one die in violation of law when he dies in direct 
What other rea- 


consequences of such violation? 
sonable meaning can this provision have? It is ar- 
gued for the plaintiff that the evidence shows that 
the deceased not only committed the crime of at- 
tempting suicide, but that he succeeded. And the 
plaintiff argues that suicide is not a crime under 
the definition in section 3, Penal Code, and the 
statement in section 173. But the answer is that 
the Penal Code, as already shown, makes certain 
acts to constitute a certain crime, viz., that of at- 
tempting suicide. And the person who commits 
those acts is, at the very time of committing, guilty 
of that crime, although it may be that the conse- 
quence of his crime will be such that he cannot be 
punished. The man who attempts to commit a 
murder is none the less guilty if he himself be 
killed in the attempt, and if he therefore cannot be 
punished. If this deceased had thrown a dyna- 
mite bomb into a crowd with intent to kill some 
person, and the explosion had killed no one but 
himself, would he not have died in the attempt to 
Violate a criminal law? The plaintiff argues that if 
the deceased succeeded in committing suicide he 
passed beyond any crime, and did that, which by 
the Penal Code, is no crime. But (assuming the 
evidence to prove what is claimed) he did the acts 
set forth in section 174, that is, with intent to take 
his own hfe, he committed on himself an act dan- 
gerous to human life. Therefore he committed the 





crime by that section defined. If he died a month 
or an hour afterward, had he any the less commit- 
ted a crime? I am of the opinion that evidence 
tending to prove that the deceased committed the 
crime of attempting suicide, and that he died in 
consequence thereof, should have been admitted.” 


In Griffin v. Western Mut. Benev. Ass'n, Nebraska 
Supreme Court, Jan. 6, 1887, one G., who had a 
certificate of insurance on his life in favor of his 
wife, and an accomplice went into the treasury 
department of the State in the day-time, and G. 
demanded money belonging to the State, and pre- 
senting pistols was given $500. He then left the 
department, and had nearly reached the outer door 
of the Capitol, when a policeman, previously placed 
in the passage-way, but in the rear, commanded 
him to halt, and at the same instant fired and killed 
G. The certificate of insurance above referred to 
contained a provision that if the insured should 
‘*die while violating any law,” etc., all rights un- 
der the certificate should be forfeited. Held, that 
as G. had obtained the money and was endeavor- 
ing to escape when he was killed, he was not, at 
the instant of death, violating any law, and there 
was no forfeiture of the certificate. The court said: 
‘Suppose that instead of robbing the treasury he 
had made an assault upon the treasurer in his office, 
or committed a battery upon him, and had left the 
treasury department and nearly reached the outer 
door of the Capitol when he was killed, it will not 
be contended that at the time of his death he was 
violating the law. So, in this case, the act of 
Griffin in obtaining money from the treasury had 
been completed, and he was then endeavoring to 
make his escape. Griffin therefore was not killed 
while violating the law, and there is no forfeiture 
of the certificate on that ground.” This seems un- 
sound. The case supposed by the court is not par- 
allel. It is no part of the crime of assault that the 
perpetrator tries to escape. But it certainly seems 
part of the crime of robbery that the robber tries 
to get away with the money. If it were simple lar- 
ceny it would be asportation. We think the learned 
court have made a mistake. The case, whether sound 
or not, is curiously in line with tbe murderer- 
devisee case below. 


In Preston v. Palmer, 42 Hun, 388 it was held 
that a devisee is not defeated by the fact that the 
devisee murdered the testator. Landon, J., said: 
‘“‘The civil law, and the law in those countries 
which derive their jurisprudence from it, as we are 
instructed by the diligence of counsel, holds other- 
wise. Domat. Civil Law, part 2, book 1, tit. 1, § 3; 
Pothier on Successions, ch. 1, § 2, art. 4, § 2; 4 
Poullier, 113; 6 Duranton, 111; 6 Marcade, 42; 
Spanish Partidas, 994. The Civil Code of Lower 
Canada (§ 610) copying from Code Napoleon (§ 727), 
reads as follows: ‘The following persons are un- 
worthy of inheriting, and as such are excluded 
from successions: 1. He who has been convicted of 
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killing or attempting to kill the deceased.’ Sec- 
tion 893, substantially like sections 955, 1046, Code 
Napoleon: ‘The revocation of a will may be de- 
manded: 1. On the ground of the complicity of 
the legatee in the death of the testator.’ It is 
manitest that we have omitted in our State to pro- 
vide for the like contingency. We are cited to the 
case of New York Mut. Life Ins. Co. v. Armstrong, 17 
U. 8. 591, in which it was held that the beneficiary 
and owner of a policy of life insurance by murder- 
ing the insured forfeited all rights under it. The 
court said: ‘As well might he recover insurance 
money upon a building that he had willfully fired.’ 
That was a case of contract; it certainly could not 
be held that the company had promised to pay the 
insurance money to the murderer of the person 
whose life is insured. Such a contract would be so 
unreasonable and against public policy that the 
courts could well hold that the minds of the con- 
tracting parties had never met upon such a propo- 
sition, and if they had the contract would be void. 
But a will is not a contract. It is the designation 
in the forms prescribed by statute by the testator, 
of the persons who shall enjoy his property after he 
is dead. The law has pronounced its sentence 
upon this murderer, and that sentence does not em- 
brace incapacity to take under this will. If, as we 
do not think he is, by virtue of the sentence civilly 
dead, he did not become so until sentenced, and 
the sentence did not relate back to the testator’s 
death, and therefore could not affect any question 
at issue here. Perhaps this case will suggest to 
the law makers the imposition of such incapacity in 
like cases. But as it has not been imposed by the 
Legislature we cannot declare it.” This is one of 
the *‘ beauties” of the common law! Mr. Carter 
should fire off some guns over it. 


——_—__.___—_—. 


INTERNATIONAL LAW—REPORT OF SECRE- 
TARY BAYARD TO THE SENATE. 

P., a Frenchman by birth, but a naturalized citizen of the 
United States, who had been engaged in several slave 
trading adventures, bought a registered American vessel 
which had been used as a slaver, with the appurtenances 
fitting for slave trading, engaged a crew of desperadoes, 
puton board handcuffs, firearms and materials for a 
slave deck, and arrived at Fort Liberté, an obscure 
Haytian port, rarely visited, where there were no revenue 
or other cruisers. After placing on the sternof his ves- 
sel a French name, in the place of the former American 
name, changing his own name, and requiring his crew, 
who were mostly French or Spanish adventurers, to speak 
French, he announced that he was about to give a ball to 
the negro residents of the adjacent village. His plan, so 
it appears, was to invite these residents to the ball, and 
then, after they were more or less intoxicated by the 
“choice liquors * he was to distribute, to carry them off 
into slavery, using the handcuffs and firearms he had on 
hand for the purpose of subduing resistance. The scheme 
however was betrayed by one of the crew, and when on 
the eve of consummation, was defeated by the interven- 
tion of boats from the shore, which were fired on by P. 
and his iates, but ded in arresting P. and his 
vessel. 

It was held (reversing the ruling of Mr. Justice Strong, the 
arbitrator to whom the question had been referred by the 








United States and Hayti); that P.’s action in the port of 
Fort Liberté was a disturbance of the peace of the port, 
and as such cognizable by Hayti. 

The law of nations incorporates, so far as concerns merchant 
vessels, the law of the port in which such vessels may be 
moored, in all matters that concern the peace of the 
port. 

The United States will not permit itself to press on a foreign 
sovereign a claim which is tainted with turpitude. 

By the law of nations, all States, whether powerful or weak, 
are to be regarded as equal; and powerful States should 
be peculiarly jealous in preventing their own citizens 
from invading the sovereignty of weak States. This doe. 
trine is eminently applicable to the relations of the Uni- 
ted States with the minor States of America. 

The government of the United States will not press ona 
foreign sovereign an award by an international arbitra. 
tion when it is inconsistent with conscience and honor 
that such an award should be pressed; a fortiori is this 
the case when the award is made by anarbitration no 
sanctioned by treaty. 

Unless under treaty or statute, an arbitrator on an interna- 
tional reference has no power to issue commissions, to 
administer oaths to witnesses, and to assume judicial 
powers. 


N the long-contested case of Pelletier v. Hayti, in 

which an award was made in favor of the claimant 

by Judge Strong, as referee, Mr. Bayard, as seore- 

tary of State, has made a report to the Senate which 

presents some very important points of international 

law. From this report the following passages are 
taken: 

In the autumn of 1860 the bark William, condemned 
at Key West as a slaver, was purchased from the mar- 
shal by a person named Packer, acting, it is alleged, 
for Pelletier, the claimant. The vessel was taken to 
Mobile, where some repairs were put on her and an 
American register obtained for herin the nameof 
Edward Lee Launde or Edward de Launa, which were 
among the disguises assumed by Emile Delaunay,a 
resident of New Orleans, who appears to have owned 
most of the property on board the bark, and who paid 
for her repairs and insurance without consulting Pel- 
letier. He was, as the evidence shows, not merely the 
nominal but the real owner. This is the conclusion 
adopted by Judge Strong, who in his award, after call: 
ing attention to the conflicting statements of Pelletier 
as to the ownership of the vessel, denies him any right 
to claim damages for its seizure and confiscation as 
hereafter detailed. 

The vessel cleared in the latter part of October, 1860, 
for Carthagena, New Granada, with a cargo consist- 
ing, as declared by manifest, solely of lumber and ship 
bread, but which the claimant states also to have in- 
cluded a large amount of specie, more than two kegs 
of powder, anda great number of pistols and guns. 
The crew was composes of fourteon men _ besides the 
claimant. The seamen were foreigners, and are de- 
scribed by the claimant as ‘‘rowdies and high-bind 
ers.”” Carthagena was reached in the latter partof 
November. There a part of the cargo was sold and 
gold-dust, it is claimed, was purchased. A revolution 
then in progress having, according to Pelletier’s state- 
ment, prevented the sale of the rest of the cargo, the 
bark cleared for Rio Hacha, a port about 100 miles 
east northeast from Carthagena on the coast of New 
Granada, having taken on board at least one seaman, 
a colored refugee named Bina, and Juan Cortez and 
family. Cortez, who had some freight with him, was 
to be taken as a passenger to Rio Hacha. Instead 
however of sailing for that port, Pelletier, driven, 3 
he alleges, by adverse winds and currents, sailed ins 
northwesterly direction, not stopping until he reached 
Georgetown, a port on the island of Grand Cayman, 
700 miles away. There Cortez, who was evidently 
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anxious and alarmed at being carried so far from his 
destination, gave up his freight at a valuation of 
$1,000, from which $500 was deducted for services ren- 
dered him. On December 24, 1860, the vessel cleared 
for Port-au-Prince, Hayti. No satisfactory explana- 
tion is given by Pelletier of the abandonment of his 
original design of going to Rio Hacha. 

At Port-au-Prince, which the vessel reached in Jan- 
uary, 1861, the rest of the cargo of lumber was sold; 
put before it was delivered, Bina, the colored refugee, 
and several of the crew who had been imprisoned by 
the Haytian authorities at Pelletier’s instance, de- 
nounced the latter to those authorities as a slave 
trader. 

Very naturally and reasonably—to quote Judge 
Strong’s words—the police boarded the vessel and 
made a partial search. They found arms and ammu- 
nition on board, an unusual number of handcuffs, 
** * and they found a large number of water-casks. 
* * * All these things are acknowledged accom- 
paniments of slave-trading. * * * In view of the 
accusation of Bina and the imprisoned sailors and of 
the results of the search, as well as of his (Pelletier’s) 
application to Maximillan for laborers to go to 
Navassa, the Haytian authorities evidently had strong 
suspicions, and I think with much reason, that the 
bark was a slaver out on an illegitimate cruise. 

Still after a short delay, they released the vessel, and 
at Pelletier’s request, gave her a clearance for New 
Orleans. Instead however of sailing westward in the 
shortest and most desirable course for New Orleans, 
Pelletier turned northward and beat “against fresh 
breezes and swift currents’’ through the Windward 
Passage to the north side of Hayti. Then he put into 
Man-of-War Bay, in the island of Grand Inagua, to 
obtain, as he alleges, more ballast. The vessel drifted 
on a reef, so it was said, and broke her rudder fasten- 





ings; but instead of having them repaired there, Pel- 
letier lashed the rudder with chains and endeavored 
to make La Plata, a portin San Domingo, in the op- 
posite direction from New Orleans. He soon appeared 


off the north coast of Hayti. There he raised the 
French flag, and passing Cape Haytien, where there 
was a good barbor open to commerce, he “ entered,” 
says Judge Strong, “ Fort Liberté, an obscure port of 
Hayti, not open to commerce, and ouly about twenty 
niles from Cape Haytien, mistaking it, as he says, for 
the harbor of La Plata in San Domingo. I am unable 
tosee how his entrance into Fort Liberté could have 
been due toany such mistake. The distance from 
Cape Haytien was too short, only about twenty miles. 
La Plata is nearly 100 miles east. The approaches to 
thetwo ports,as described in the sailing directions, 
are notably unlike, and as the land all the way from 
Cape Haytien must have been in sight, he must have 
known he was far from La Plata.”’ 

* * * * * * 4 * * 

The conclusions which Judge Strong reached 
were : 

(1) That Pelletier was entitled to no damages for 
the seizure and confiscation of his ship; but 

(2) That he was entitled to damages for imprison- 
ment and other injuries inflicted by Hayti as a pun- 
ishment for piracy and attempted slave trading. The 
damages under this latter cause of action he assessed 
at $57,250. 

Ihave, in the first place, to express my concurrence 
with the conclusion reached by both Judge Strong and 
the Senate committee, that the claimant is not en- 
titled to damages for the seizure and confiscation of 
his vessel. 

As Iam constrained however to come on the ques- 
tion of Hayti’s jurisdiction to try Pelletier for the 
offenses in question, to a conclusion in direct conflict 








with that reached by the learned arbitrator, it is 
proper that I should give in full that part of his award 
which states the reasons for his decision. It is as fol- 
lows: 

“‘Nor was there any thing done by him in the ports of 
Hayti that amounted to piracy recognized as such by 
the law of nations. AsIhave said, I do not care to 
inquire what the law of Hayti defining piracy may 
have been. It is another law which is to be the rule 
of decision in this case; so it is stipulated in the pro- 
tocol. The false personation by Pelletier at Fort 
Liberté, the change of the name of the bark, the un- 
warranted use of the French flag, the false assertions 
respecting the port of clearance and the port of desti- 
nation, and the other deceptions practiced there, cen- 
surable and wicked as they were, were still not acts of 
piracy, nor was Pelletier’s inquiry of Maximilian at 
Port-au-Prince whether he could obtain men and 
women from Hapyti to load his bark with guano at the 
Guano Islands an act of piracy, though reasonably 
awaking suspicions that his intent was slave kidnap- 
ping. Nor was his later project (if he entertained it), 
of giving a ball on his vessel at Port Liberté and car- 
rying off those invited, unexecuted and unattempted 
as it was, an act of piracy, or even of slave trading. 
At most these were evil intentions not carried out. 
There was in truth no overt act of piracy, amounting 
to piracy as understood in the law of nations, or of 
slave trading, and none was charged. There was 
therefore, in my judgment, plainly no jurisdiction in 
the Haytian courts over the bark or over the master. 
It follows, that having suffered in consequence of the 
unauthorized and wrongful assumption of jurisdiction 
by those courts to try and punish him, the Republic of 
Hayti may justly be required to make reparation to 
Pelletier for the wrongs he has suffered.” 

Now I do not maintain that there was an overt act 
of either piracy or slave trading consummated by Pel- 
letier in the territorial waters of Hayti. I do how- 
ever take the following position, which if accepted, 
sustain Haytian jurisdiction in their relation: 

(1) Pelletier visited Hayti in 1861 for the purpose of 
abducting and enslaving Haytian citizens, and when 
in Haytian territorial waters made such preparations 
for Scarrying on this plan as would have ended, bad 
it not been for his arrest, in such abduction and en- 
slaving. 

(2) Such action on his part in Haytian waters con- 
stituted, both by our common lawand by the French 
law in force in Hayti, a criminal attempt, subject to 
public prosecution. 

(3) Thecrime of attempt, thus stated, was within 
Haytian jurisdiction. 

(4) The trial was, as far as we can learn, decorous 
and fair; and the punishment ultimately imposed 
was, in view of the atrocity of the offense, singularly 
lenient. 

(1) That Pelietier wasa slave-trader, and that bis 
visit to Hayti was for the purpose of abducting and 
enslaving Haytians, is the conclusion adopted not 
merely by the Haytian courts, but by the Senate Com- 
mittee of Foreign Relations in 1874, and by Judge 
Strong in 1885. By no other tribunals were the facts 
in the case, on both sides, examined iu detail; and in 
considering the proceedings before Judge Strong we 
have the advantage of a full report, covering nearly 
2,000 printed pages,of all the testimony taken. Aftera 
careful study of this testimony I feel it my duty to 
state that the conclusion that Pelletier’s visit to Hayti 
was for the purpose of abducting and enslaving Hay- 
tians is established beyond reasonable doubt, and I 
have also to report,differing in this respect from Judge 
Strong, and concurring with the Senate Committee 
aud with the Haytian courts, that this plan was car- 
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ried out in Haytian territorial waters to such an ex- 

tent that it would have been consummated had it not 

been for Pelletier’s arrest by Haytian officers. 

* * * * * * * * * 
(Here follows a summary of the evidence. ] 
According to an official statement made in Le Mon- 

itewr Haitien of April 20, 1861 (Pelletier Record, p. 973), 

and not controverted in the testimony in the case, 

Pelletier and his associates in the William fired with 

revolvers ou the boats sent out by the Haytian author- 

ities for his arrest, but the arresting party, after sus- 
taining the flre, compelled a surrrender. 

(2) It is nowto be considered whether the acts in 
question,committed as they were in Haytian territorial 
waters, constituted an attempt at slave-trading. In an- 
swering this question it is important to remember that 
both by our own common law and by the French law 
a punishable attempt is an intended, unfinished crime. 
It requires four constituents: First, intent; secondly, 
incompleteness; thirdly, apparent adaptation of means 
to end; and fourthly, such progress as to justify the 
inference that it would be consummated unless inter- 
rupted by circumstances independent of the will of 
the attemptor. Nowhere are these distinctions laid 
down more authoritatively than by Rossi, Ortolan, 
and Leliévre, when commenting on Article 1 of the 
French Penal Code, which declares that “toute tenta- 
tive de crime * * *- est considérée le crime 
méme.”” 

I cite these high authorities in French jurisprudence 
because it isimportant to show that the Haytian 
courts, when laying down the law in this respect, did 
so in accordance with the law accepted in Hayti as 
part of the jurisprudence of France. But I do not 
cite the numerous cases in which the same law had 
been laid down in England and in the United States. 
It is enough now tosay that it isan accepted principle 
in our jurisprudence that an attempt, as thus defined, 
is as indictable in our courts as is the consummated 
crime of whichit was intended to be a part, and that 
underthe indictment for the consummated crime, 
there may be now, bothin England and in most of 
our States, a conviction of the attempt. While it is 
not indictable, for instance, to buy a box of matches, 
it is indictable to carry a match to a hay-rack for the 
purpose of igniting it, a purpose which is only pre- 
vented by a police officer stepping in. While it is not 
indictable, also to have in possession, materials for 
skeleton keys, it is indictable to carry skeleton keys 
manufactured from such material to a house which it 
is designed to enter, though the intent be frustrated 
by the owner’s watchfulness. It is not indictable, 
also to own poison, but it is indictable knowingly to 
place it where it is likely to destroy human life unless 
removed by some extraneous agency. In cases of this 
class there can be convictions of attempt inany juris- 
diction in which the final application of the prepara- 
tions to the object takes place. 

After acareful examination of the evidence in this 
case, [have come to the conclusion that Pelletier’s 
action in the territorial waters of Hayti constitutes an 
attempt at slave-irading, viewing attempt in the sense 
given above. There is no question as to Pelletier’s 
attempt; there is no question that the crime was left 
unaccomplished ; there is no question that this failure 
of complétion was owing to the forcible interference 
of the Haytian authorities. There is only one other 
condition to be considered, that of the adaptation of 
means toend. And as to this point I have no doubt. 
I can conceive of no means more fully adapted to carry 
out his atrocious purpose than those brought by him 
into operation in the secluded harbor of Fort Liberté. 
There, in waters not visited by other shipping by 
which he might be watched, or guarded by armed 





cruisers which could search his vessel on the first gus. 
picious sign, and in close proximity to a rural populg 
tionof negroes, the simplicity and credulousness o 
whose race were likely to be increased by their igolg. 
tion, he as we may infer from the evidence, a veteray 
slave-kidnapper, took a vessel which in prior cruises 
had shown her adaptation to slave-trading.and at once 
put a false French name on her stern, and assumed, 
false French name for himself, so as to do away with 
any suspicion connecting him with the former oyt- 
rage at Port-au-Prince. He had several devices ready 
by which he could inveigle on board due quota from 
that population. He had a guano island to talk about, 
for which he wanted laborers, male and female. 
though he had not a single implement on board to dig 
out and prepare the guano on that island, if ever jy 
should be reached. He had some other work todo oy 
some other island for which he required help. He was 
to give a ball, to which a number of Haytians, male 
and female, sufficient to make up bis cargo, were ty 
be invited; and in order to make the invitation ap- 
pear more considerate, and the expected entertain. 
ment more festive, as well as to throw a cloak overhjs 
infamous antecedents, his own name and that of his 
ship, as has been said, were changed to names more 
distinctively French, and his men, mostly French 
were ordered to talk French. ‘‘ Choice liquors” jy 
abundance also were at hand, so that the victims, 
after the dance, could be sufficiently stupefied so as to 
make their subjugation more easy. Then whatever 
were the means by which the requisite mumber of 
Haytians were to be enticed on board, every precau- 
tion wastaken for stifling their cries, for securing 
their persons, and if their resistance could not be 
otherwise overcome, for taking their lives. Hand- 
cuffs enough there were for the ring-leaders, and in 
numbers so great as to be incapable of explanation in 
any other way. There was the material for there 
erection of the old slave-deck, under which the cap- 
tives were to be compressed. There were the “re- 
volvers’’ and other firearms with which the crew, a 
body of infamous desperadoes, expecting to share in 
the spoil, were to be armed, and there was the capae- 
ity of that crew for the use of such weapons, as shown 
by the volleys they fired at the Haytian barges which 
sought their arrest. Had a vessel with hot shot taken 
its place in those tranquil waters before the hamletsin 
which that ignorant and confiding people were gath- 
ered, had the guns been loaded for the purpose of de- 
stroying the homes and lives of that people, bad guv- 
ners standing at their guns been arrested at the mo- 
ment before the expected discharge, while the crime 
intended would have been less execrable than that 
designed by Pelletier, it could not have been more 
subject to Haytian jurisdiction. For by Pelletier 
there was then placed in those territorial waters of 
Hayti to operate on that Haytian shore a mechanism 
of atrocity adjusted with peculiar skill to the con- 
summation of what [ believe to be a crime among the 
worst known to our laws, because it combines abdue- 
tion, torture,enslavement, assassination, coupled with 
the infliction of a curse heavier than all others, both 
on the people from whom the victims are torn and the 
people by whom they are received. It is impossible for 
me to hold that such an attempt was not within the 
jurisdiction of Hayti, and it seems a mockery to a* 
sert that the guilty parties are to elude Haytian jur 
isdiction on the pretense that anchoring a slave ship 
in Haytian waters, with every contrivance to entrap 
and enslave Haytian citizens, is not disturbing the 
tranquillity of those waters, even though, on the dis- 
covery of the conspiracy, on the eve of its consumm* 
tion, the slaver, in seeking to escape, fired on its pur 
suers. Such firing was part of one and the same out 
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rage. | can conceive of no more flagrant disturbance 
of the tranquillity of territorial waters than these facts 
disclose. 

The view here maintained of the jurisdiction of the 
sovereign of territorial waters of offenses committed 
in such waters, when of a character calculated to dis- 
turb the peace of the port, is sustained in the case of 
Mali v. Keeper of Jail, decided this week by the Su- 
preme Court of the United States. From the opinion 
in this case of Chief Justice Waite, which I am per- 
mitted to cite in advance of publication, occurs the 
following: 

“Itis part of the law of civilized nations that whena 
merchant vessel of one country enters the ports of 
another for the purpose of trade, it subjects itself to 
the law of the place to which .it goes, unless by 
treaty or otherwise the two countries have come to 
some different understanding or agreement; for as 
was said by Chief Justice Marshall in The Exchange, 7 
Cranch, 144, it would be obviously inconvenient and 
dangerous to society, and would subject the laws to 
continual infraction, and the government to degrada- 
tion,if such * * * merchants did not owe tem- 
porary and local allegiance, and were not amenable to 
the jurisdiction of the country. Uniled States yv. 
Diekeman, 92 U. 8. 520; 1 Phillimore Int. Law (3d ed.), 
683, § 351; Twiss’ Law of Nationsin Time of’ Peace, 
229,$ 159; Creasy Int. Law, 167, § 176; Halleck Int. 
Law (Ist ed.) 171. And the English judges have uni- 
formly recognized the rights of the courts of the 
country of which the port is part to punish crimes 
committed by one foreigner on anotherin a foreign 
merchant ship. Regina v. Cunningham, Bell C. C. 72; 
8. C., 8 Cox C. C. 104; Regina v. Keyn, 11 id. 198, 204; 
8.C., L. R., 1 C. C. 161, 165; Regina v. Keyn, 13 Cox 
C. C., 408, 486, 525; 8. C., 2 Ex. Div. 63, 161, 213. As 
the owner has voluntarily taken his vessel for his own 
private purposes to a place within the dominion of a 
government other than his own, and from which he 
seeks protection during bis stay, he owes that govern- 
ment such allegiance for the time being as is due 
for the protection to which be becomes entitled. 

From experience however it was found long ago that 
it would be beneficial to commerce if the local govern- 
ment would abstain from interfering with the inter- 
nal discipline of the ship and the general regulation of 
the rights and duties of the officers. and crew toward 
the vessel or among themselves. And so by comity it 
came to be generally understood among civilized na- 
tions that all matters of discipline and all things done 
on board which affected only the vessel or those be- 
longing to her, and did not involve the peace or dig- 
nity of the country, or the tranquillity of the port, 
should be left by the local government to be dealt 
with by the authorities of the nation to which the 
vessel belonged as the laws of that nation or the in- 
terests of its commerce should require. But if crimes 
are committed on board of a character to disturb the 
peace and tranquillity of the country to which the 
vessel has been brought, the offenders have never by 
comity or usage been entitled to any exemption from 
the operation of the local laws for their punish- 
ment if the local tribunals see fit to assert their au- 
thority. 

But it may be said that the punishment inflicted by 
Hayti on Pelletier was cruel, transcending to this ex- 
tent her jurisdiction; and that for this reason and to 
thisextent hisclaim should be sustained. On this 
point it is important to keep in mind the following 
summary given by the learned arbitrator: 

The court building and the records of judicial pro- 
ceedings at Port-au-Prince have been destroyed by 
tire, since 1861, but official reports of the trial of Pel- 
letier and the others indicted, attested and signed by 
the judges, and published at the time in the govern- 








ment official journal, are before me. I think them en- 
titled to credit. They reveal avery different conduct 
of the judicial proceedings anterior to and during 
the trial from that testified to by him. Waiving for 
the present consideration of the question whether the 
Haytian courts had jurisdiction, to which I shall re- 
turn hereafter, I can discover in those proceedings, in- 
cluding the trial, no satisfactory evidence that they 
were oppressive or unfair, or that they were not con- 
ducted temperately, and according to the ordinary 
course of criminal trials. There are statements of 
Pelletier to the contrary, but I think them unsus- 
tained. Award, pp. 19, 20. 

In this opinion I concur; and I have further to state, 
that in view of the atrocity of Pelletier’s crime, I re- 
gard the punishment inflicted on him as singularly 
lenient. And in any view this question is one, not of 
jurisdiction, but of due administration of justice, as 
to which, for the reasons above given, Pelletier has no 
ground for complaint. 

Ihave entered on the question of jurisdiction at 
large, because it is important for the peace and secur- 
ity of nations that this question should now be deter- 
mined by the government of the United States. 

By the law of nations, it must be remembered, all 
sovereign States are to be treated as equals. There is 
no distinction between strong States and weak; the 
weak are to have assigned to them the same territo- 
rial sanctities as the strong enjoy. There is a good rea- 
son for this. Were it not so, weak States would be 
the objects of rapine, which would not only disgrace 
civilization, but would destroy the security of the 
seas, by breeding hordes of marauders and buccaneers, 
who would find their spoil in communities which have 
no adequate power of self-defense. And there are pe- 
culiarly weighty reasons why the government of the 
United States should lift a resolute band to prevent 
such rapine and spoliation when attempted by per- 
sons carrying her flag, outcasts as they may be, and 
flung aside as that flag may be by them whenever, as 
in the present case, this may subserve their nefarious 
purposes. The United States has proclaimed herself 
the protector of this Western World, in which she is 
by far the strongest power, from the intrusion of Ea- 
ropean sovereignties. She can point with proud satis- 
faction to the fact that over again has she declared, 
and declared effectively, that serious indeed would be 
the consequences if European hostile foot should, 
without just cause, tread those States in the New 
World which have emancipated themselves from Eu- 
ropean control. She has announced that she would 
cherish, as it becomes her, the territorial rights of the 
feeblest of these States, regarding them not merely as 
in the eye of the law equal to even the greatest of na- 
tionalties, but in view of her distinctive policy, as en- 
titled to be regarded by her asthe objects of a pecu- 
liarly gracious care. I feel bound to say that if we 
should sanction by reprisals in Hayti the ruthless in- 
vasion of her territory and insult to her sovereignty 
which the facts now before us disclose, if we approve 
by solemn executive action and congressional assent 
that invasion, it will be difficult for us hereafter to 
assert that in the New World, of whose rights we are 
the peculiar guardians, these rights have never been 
invaded by ourselves. 

But waiving this momentous issue, this claim, I do 
now assert, is one which, from its character, no civil- 
ized government can press. I am glad to find that 
this question is virtually reserved by the learned and 
distinguished arbitrator, and that his award is to be 
regarded as made subject to the ruling of the depart- 
ment thereon. 

The question—so he is reported to have said— 
whether the United States government ought to have 
made a reclamation in his (Pelletier’s) behalf is 
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another question, outside of this case. If reclamation 
has been made, then it,becomes a question of legal 
right. Record, p. 1781. 

I am now constrained to inquire whether the 
learned arbitrator may not have erred in deeming 
himself so restricted by the provisions of the protocol 
under which he sat. By its terms he was required to 
decide the questions submitted to him “according to 
the rules of international law existing at the time of 
the transactions complained of.” This,in my judg- 
ment, was not intended in any way to limit the scope 
of his inquiries into the merits of the cases before 
him, but merely to insure the investigation of those 
merits upon principles of international law contem- 
poraneous with the alleged wrongs, undoubtedly the 
true test of Hayti’s liability. If this be the true con- 
struction of the protocol, then Iam unable to see why 
the fact that the government of the United States had 
made a reclamation in Pelletier’s behalf excluded con- 
sideration of the question whether that government 
“ought to have made a reclamation in his behalf.” It 
would seem that the question of ‘“‘legal right’’ was 
vitally connected with the question whether a reclam- 
ation ought to have been made; for both these ques- 
tions depended for their solution on the application of 
the rules of international law to the facts of the case. 
Those facts wereto be ascertained by the arbitrator. 
The department of State in submitting the claim to 
arbitration had acted on a prima facie case; and one 
of the expressed objectsof the submission was that 
there might be a full investigation of the facts. In 
agreeing to such an investigation, it would seem to be 
implied that the department of State did not desire 
that its previous action on ex parte information should 
be regarded asa prejudgment in any respect of the 
case submitted. 

Was not the reply very properly made by one of the 
counsel for Hayti, to whom the learned arbitrator's 
remark was addressed ? 

** These questions were left by the two governments 
to your honor to pass upon after the evidence on both 
sides was submitted to you; therefore Pelletier did not 
acquire any legal right prior to his hearing.’’ Record, 
p. 1781. 

That the learned arbitrator deemed himself re- 
stricted by the terms of the protocol may also be in- 
ferred from the following passage in his opinion: Nor 
wasthere any thing done by him (Pelletier) in the 
ports of Hayti that amounted to piracy, recognized as 
such by the law of nations. AsTI have said, I do not 
care to inquire what the law of Hayti defining piracy 
may have been. It is another law which is to be the 
rule of decision in this case, so it is stipulated in the 
protocol. 

In line with the above citation, we may notice a pas- 
sage on page 1779 of the Record. Counsel for Hayti 
submitted the following proposition: ‘‘And I submit, 
further, that if the court had no jurisdiction over the 
facts that transpired at Grand Cayman, according to 
the principles of international law, it did have juris- 
diction over the acts of Pelletier alongside the coast 
of Hayti.”’ 

To this the learned arbitrator replied: “If the acts of 
Pelletier constituted piracy under international law 
the courts of Hayti hada right to try and condemn 
him, and if they made a mistake in the evideuce that 
isan immaterial matter. If it was not piracy under 
international law then another question arises. The 
question whether it was piracy under the Haytian 
statute is not questioned in this case.” 

If the question whether Peiletier’s conduct was 
piracy under the Haytian statute was not doubted it 
is conceived that there was nothing in the protocol 
which excluded the consideration of that ques- 
tion. 


se 








The learned arbitrator declared: ‘‘In my opinion jt 
is beyond doubt that had the bark been captured and 
brought intoan American port, when she was seized 
at Fort Liberté, she would have been condemned by 
the United States courts as an intended slaver.”’ 

Now ifthe bark when she entered the harbor of 
Fort Liberté, within the unquestioned territorial jur- 
isdiction of Hayti, loaded with the implements of her 
nefarious errand, and as the evidence led the arbij- 
trator to conclude, intending there to consummate ber 
unlawful enterprise, could have been condemned by 
the courts of the United States as an intended slaver, 
why could not the Haytian courts condemn her and 
try and imprison her commander on the same ground, 
if as is not questioned, Haytian law made provision 
therefor. It matters not what the Haytian law may 
have called the offense, whether it described it as 
piracy, or as attempted piracy, or as attempted slave- 
trading, or whetheras is the case, it punished at- 
tempted slave-trading within Haytian jurisdiction as 
piracy. The protocol, it would seem, did not restrict 
the learned arbitrator to the consideration of the 
question whether Pelletier was guilty of piracy as de- 
fined by the law of nations. It merely provided that 
his claim should be decided “‘ according to the rules 
of international law existing at the time of the trans- 
actions complained of.’’ This, it is conceived, did not 
mean that the arbitrator was to be restricted to the 
decision of the question whether Pelletier was guilty 
of the offenses of which he was convicted, as defined 
by international law, but only that in deciding the 
question of his trial and imprisonment, and of the 
condemnation of his vessel, the arbitrator was to ac. 
cord to Pelletier the rights to which in 1861 he was 
by international law entitled, and to determine 
whether any of those rights were violated by Hayti. 

If, as I believe, this construction of the protocol is 
correct, it is not seen that the learned arbitrator was 
precluded from inquiring whether Pelletier was guilty 
of piracy by Haytian law, and properly convicted of 
that offense by the Haytian court. It wasa rule of 
international Jaw in 1861, and isa rule of that law 
now, that offenses committed in the territorial juris- 
diction of a nation may be tried and punished there, 
according to the definitions and penalties of its mu- 
nicipal law, which becomes for the particular pur- 
pose the international law of the case. It matters not 
whatthe offense may be termed, if it appear thata 
violation of the municipal law was committed and 
punished. 

The municipal law of Hayti is not alone in defining 
the slave trade as piracy. It is so denominated by 
the laws of the United States (Rev. Stat., § 5376), and 
is punishable with death; and if the government of 
the United States, like that of Hayti, were to make 
attempts atslave-trading equivalent to the consum- 
mated act and equally punishable therewith, it is not 
supposed that the rules of international law would 
thereby be violated. 

I cannot presume that the government of the United 
States by stipulating for the decision of the Pelletier 
claim according to the rules of international law ex- 
isting in 1861 intended to deny to Hayti the right at 
that time to execute within her territorial jurisdic 
tion her laws against slave-trading or piracy therein 
attempted, and I am compelled to declare that had 
such been this government’s expressed intention | 
could not recommend that it should now be executed 
in the light of the facts developed in the arbitration 
especially as the arbitrator expressly reserved the 
question of the rightfulness of the reclamation 
for the consideration and decision of the execu- 
tive. 

The duty of the executive to refuse to enforce au 
award which, notwithstanding the unimpeachable 
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character, asin the present case, of the arbitrator, 
turns out to have been inequitable or unconscionable, 
bas been maintained in repeated rulings of this de- 
partment, and is sanctioned by the Supreme Court of 
the United States. 

In Frelinghuysen v. Key, 110 U.S. 63, the question 
arose onan award, not asin the present case, under 
an informal agreement, but under atreaty. Yeteven 
of atreaty award Chief Justice Waite said: ‘‘Inter- 
national arbitration must always proceed on the prin- 
ciples of nationai honor and integrity. Claims pre- 
sented and evidence submitted to sucha tribunal must 
necessarily bear the impress of the entire good faith 
of the government from which they come, and it is 
not to be presumed that any government will fora 
moment allow itself knowingly to be made the instru- 
ment of wrong in any such proceeding. No technical 
rules of pleading as applied in municipal courts ought 
ever to be allowed to stand in the way of the national 
power to do what is right under all the circumstances. 
Every citizen who asks the intervention of his own 
government against another forthe redress of his 
personal grievance must necessarily subject himself 
and his claim to these requirements of international 
comity.” 

The views thusexpressed are in entire accordance 
with the position taken by my predecessors whenever 
the functions of the executive in questions of this 
class have been discussed. This position is thus 
summed up by Mr. Frelinghuysen in a letter to Mr. 
Suydam, dated September 25, 1882: ‘It may be here 
observed that this government exercises a broad dis- 
cretion in determining what claims it will diplomat- 
ically present against other nations. It has not lent, 
and will not lend, its influence in favor of fraudulent 
claims. And when in behalf of an individual this gov- 
ernment demands of another power piuyment of 
money, it should not close its doors against an investi- 
gation into the question whether the apparent title of 
the claimant to the money is valid, or because of his 
own fraud, is void. Were the case reversed this gov- 
ernment would contend for that right. Any other 
doctrine must impair the dignity and imperil the 
rights of those who have honestly obtained American 
citizenship.” 

Ina subsequent letter of Mr. Frelinghuysen’s the 
distinctions are expressed as follows: “The claims 
presented to the French commission are not private 
claims but governmental claims, growing out of in- 
juries to private citizens or their property, inflicted 
by the government against which they are presented. 
As between the United States and the citizens, the 
claim may be in some sense regarded as private; but 
when the claim is taken up and pressed diplomati- 
cally, it is as against the foreign government a national 
claim. 

“Over such claims the prosecuting government has 
full control; it may, as a matter of pure right, refuse 
to present them at all; it may surrender them orcom- 
promise them without consulting the claimants. Sev- 
eral instances where this has been done will occur to 
you, notably the case of the so-called French spolia- 
tion claims. The rights of the citizen for diplomatic 
redress are as against his own, not the foreign govern- 
ment.” (Mr. Frelinghuysen, secretary of State, to 
Messrs. Mullan and King, February 11, 1884, MSS. Do- 
mestic Letters.) 

The following are additional illustrations of the ex- 
ercise of the power here asserted: The awards under 
the treaty with Mexico of 1848 were setaside by act 
of Congress in the Atocha case, and by the courts in 
the Gardiner case, 13 Stat. 595; 16 id. 633. Two of the 
awards under the Chinese claims treaty of 1858 were 
reopened in behalf of rejected claimants. 15 Stat. 440; 
2 id. 171. The secretary of State, in the case of the 





Caroline, returned to Brazil, against the claimant’s 
protest, money to be paid him under a diplomatic set- 
tlement. See Senate Rep. No. 1376, Fortieth Congress, 
first session. 

The precedents in this department therefore fully 
sustain the principle stated by Chief Justice Waite, 
that as between the United States and the claimants, 
the honesty of the claim is always open to inquiry for 
the purpose of fair dealing with the government 
against which, through the United States, a claim has 
been made. Frelinghuysen v. Key, 110 U. S. 63. 

Assuming Pelletier’s naturalization as a citizen of 
the United States, the question reserved by the arbi- 
trator of his right, being a tortfeasor, to claim com- 
pensation for the consequences of his tort, must be 
denied. Still more strongly must this view be held, 
when in order to consummate the tort, he threw off 
the name in which he claims to have been naturalized, 
and assumed one more distinctively French, erasing 
from the stern of his shipthe name William, under 
which she was registered, and puttingin its place that 
of the Guillaume Tell. 

On the general question of turpitude of cause of ac- 
tion as barring the present claim, I am now prepared 
to give an emphatic, and | trust, final decision. Even 
were we to concede that these outrages in Haytian 
waters were not within Haytian jurisdiction, Ido now 
affirm that the claim of Pelletier against Hayti, on the 
facts exhibited, must be dropped, and dropped per- 
emptorily and immediately, by the government of the 
United States. ‘The principle of public policy,’ said 
Lord Mansfield, in Holman v. Johnston, Cowp. 343, *‘is 
this: Exdolo malo non oritur actio. No cvurt will 
lend its aid toa man who founds his cause of action 
upon an immoral or an illegal act.’’ Ex turpi causa 
non oritur actio; by innumerable rulings under the Ro- 
man common law,as held by nations holding Latin tra- 
ditions,and under the common law as held in England 
and the United States, bas this principle been applied. 
The lex fori determines the question of turpitude; and 
nowhere, and with better reason, has the slave-trade 
been stamped with such an infamy and turpitude as in 
England and the United States. 

It may be said that the question isin this depart- 
ment ves adjudicata. If it were, Iwould not have the 
slightest hesitation in making the report I now make, 
that the claim is one which cannot now be pressed by 
the United States, either as a matter of honor or asa 
matter of law. But the case is not res adjudicata. By 
Mr. Seward the claim, as we have seen, was peremp- 
torily rejected, and his action in this case was affirmed 
during the secretaryship of Mr. Fish. 

From Mr. Evarts, it is true, instructions emanated 
directing its presentation to Hayti, with the sugges- 
tion of arbitration, and by Mr. Langston, then minis- 
ter at Hayti, this demand was urged, as has been seen, 
in terms that almost compelled submission. Mr. 
Evarts’ instructions however were based on reports 
from the examiner of claims, now on file in this de- 
partment; and these reports rest exclusively on the 
prima facie case presented by the claimant, the case 
of Hayti in reply, not from the nature of things, be- 
ing then before the department. Mr. Blaine and Mr. 
Frelinghuysen took matters as they found them, the 
case of Hayti not then being heard. 

Actions of this class can no more be regarded as res 
adjudicata than can the preliminary binding over of a 
defendant, on the bare case of the prosecution, be re- 
garded as res adjudicata when the case, both sides be- 
ing in court,comes on for trial. Now for the first 
time has Pelletier’s claim, together with Hayti’s re- 
ply, appeared for adjudication in this department; 
and with this full case before me, and with this very 
question reserved by the learned arbitrator who has 
made the award, I report, that in my judgment, after 
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carefully reviewing the proofs, the claim, for the rea- 
sons I have stated above, cannot be entertained by 
the United States. And I may add that in this par- 
ticular case my opinion is sustained by the report of 
the Senate committee, by whom both sides were 
heard, and onthe question of disturbance of port 
tranquillity, by numerous adjudications of this de- 
partment. 

It may be finally urged that the award in the pres- 
ent case is conclusive and cannot be disturbed. But 
this proposition cannot be maintained. No matter 
how solemn and how authoritative may be a judg- 
ment, it is subject to be set aside by the consent of the 
parties. To the awards of international commissions, 
were the award in this case to be considered as such, 
this position applies with peculiar force since, as is 
elsewhere noticed in this report, it is a settled princi- 
ple of international law that no sovereignty can in 
honor press an unjust or mistaken award, even though 
made by ajudicial international tribunal invested 
with the power of swearing witnesses and receiving or 
rejecting testimony. But the award before me is not 
that of a judicial international] commission, invested 
with such powers. 

To constitute such a tribunal, either a treaty, duly 
approved by the Senate so as to be the law of the land, 
or an enabling statute, is necessary. The judicial and 
the executive departments are distinct, and unless by 
a treaty or an act of the Legislature, in subordination 
tothe Constitution, the functions of the former, so 
far as concerns the determination of litigated issues of 
fact, cannot-be vested in the latter. The department 
of State therefore cannot either through its own offi- 
cers ora commission appointed by it, take and mould 
sworn testimony in order to determine litigated issues 
of fact. Hence the conclusions of an international 
commission, sanctioned solely by the executive de- 
partment of the government, are to be regarded, to 
adopt the language of the Supreme Court, as an award 
“which would have bound nobody and would have 
been at most a friendly recommendation.” Miller, J., 
Great West. Ins. Co. v. W. S., 112 U. 8S. 197. 

It does not cure the proceedings in the present case 
that the distinguished gentleman who acted as arbi- 
trator administered oaths to witnesses, issued com- 
missions, and determined as to what questions were 
to be put to witnesses, in this way shaping the testi- 
mony produced. Inthe opinion of this department 
these proceedings, so faras they were matters of dis- 
tinctively judicial prerogative, were ultra vires, and so 
was the judgment entered, so far as it partook of a dis- 
tinctively judicial type. 

In taking this position [am in no way impeaching 
the right of the executive, either through the secretary 
of State or through agents appointed by him, to nego- 
tiate the settlements of private claims with foreign 
powers. Such negotiations may be likened to the con- 
ferences, in matters of private litigation, of parties 
through their counsel or through referees, to settle, on 
the basis of affidavits or voluntary statements of the 
parties, the matter in dispute. 

Informal conferences of this class have been found, 
and will be found hereafter of great use. But not be- 
ing in the shape of a treaty they do not, in the United 
States, have the effect of a law investing the officers in 
question with the judicial power of taking and limit- 
ing testimony and deciding judicially on the questions 
submitted to them. Hence the awards of such tribu- 
nals, being inchoate and merely recommendatory, are 
to be regarded as less obligatory than are awards made 
under treaties. Andas awards under treaties when 
the arbitrator had judicial powers, and when the wit- 
nesses testifying could be held criminally responsible 
for false testimony, will not be enforced if shown to 
be unconscionable and unjust, a fortiori is this the 
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rule with awards in cases in which the arbitrator had 
no judicial powers, and when the oaths adminiatereg 
were nullities. 

In view of the position taken by Hayti, as exhibiteq 
in the records of this case, it becomes now incumbent 
on the government of the United States to determing 
whether it willenforce the payment by Hayti of this 
award. 

Aside from the exhausted condition of her treasury, 
which would preclude voluntary payment at present, 
it is not to be expected that any nation, viewing this 
case as Hayti does, could make such payment except 
when forced to do so by the application of a superior 
force. Hayti isarepublic in which not merely the 
government but the great body of the population are 
of negro descent. Pelletier was a notorious slave. 
trader, and the money awarded to him in this case wag 
for an imprisonment imposed on him in Hayti for an 
attempt to abduct Haytian citizens and sell them ag 
slaves. To pay this award to Pelletier would be not 
merely to recognize the position that Hayti had no 
jurisdiction of an attempt in her own territorial 
waters to abduct and enslave her citizens, but that the 
person making such an attempt isto receive a large 
indemnity for the punishment, in itself by no means 
excessive, inflicted on him for the crime. 

Were the positions reversed; were it to appear that 
a foreign slave-trader had appeared in one of our ports 
und had sought to obtain fraudulent possession of col- 
ored citizens of the United States for the purpose of 
reducing them into slavery; were in case of the con- 
viction of such a miscreant in our courts, his govern- 
ment to call upon us to pay a large indemnity for the 
punishment to which he had been subjected, the 
answer ofthe people of the United States, of whatso- 
ever race, would be one of prompt and resolute re- 
fusal, no matter how serious might bethe consequen- 
ces. Whatthe United States would do under such 
circumstances is the peculiar right of Hayti. To Hayti 
it is not merely question of the sovereignty over her 
own territory, but that of her power to protect from 
enslavement the race by which that territory is almost 
entirely peopled. Voluntary payment of this award 
by Hayti we therefore cannot look for. Whether 
there is to be compulsion applied in the shape of re- 
prisals to enforce payment it is the constitutional pre- 
rogative of Congress to determine. But I do not hesi- 
tate to say, that inmy judgment, the claim of Pelletier 
isone which this government should not press on 
Hayti, either by persuasion or by force, and I come to 
this conclusion, first, because Hayti had jurisdiction 
to inflict on him the very punishment of which he 
complains, such punishment being in no way excessive 
in view of the heinousness of the offense, and 
secondly, because his cause is of itself so saturated 
with turpitude and infamy that on it no action, judic- 
ial ordiplomatic, can be based. 


——_—s____ 


POLICE POWER—ADULTERATED MILK. 
MINNESOTA SUPREME COURT, NOVEMBER Ll, 1886. 


BUTLER V. CHAMBERS.* 

A statute provides as follows: *‘ No person shall manufacture 
out of any oleaginous substance or substances,or any com- 
pound of the same, or any compound other 
than that produced from unadulterated milk or 
cream from the same, any article designed to take the 
place of butter or cheese, produced from pure, unadulter- 
ated milk, orcream from the same, or shall sell, or offer 
for sale, the same as an article of food. This shall not 


*S. C., 30 N. W. Rep. 308. 
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apply to pure skim-milk cheese, made from pure skim- 
milk. Held, valid, as a legitimate exercise of the police 
power of the State. 

UIT was brought by the plaintiff in the District 
S Court of Ramsey county for the purchase-price of 
certain merchandise. Defendant in his answer al- 
leged that said merchandise was a substance manu- 
factured and designed to take the place of butter; 
that the same was made from other than unadulter- 
ated cream, etc.; that said merchandise was offered 
for sale, sold and delivered in violation of and con- 
trary to the provisions of the act of March 5, 1885, re- 
lating to the sale and manufacture of unhealthy and 
adulterated dairy products; and that by reason 
thereof said sale was illegal and void, and defendant 
never became obliged to pay for said merchandise any 
sum or amount. Plaintiff demurred to this complaint 
on the ground that a counter-claim or defense was not 
established by it. The demurrer was sustained in the 
District Court on the ground that the statute referred 
to in the answer was unconstitutional. From this de- 
cision defendant appeals. 


Warren, Stevens & Lawrence, for respondent. 
Rogers & Hadley, for appellant. 


VANDERBURGH, J. The demurrer to the answers 
brings up the constitutionality of section 4, chapter 
149, Laws 1885. The act is entitled, ‘An act to pro- 
hibit and prevent the sale or manufacture of un- 
healtby or adulterated dairy products.’’ Section 1 
provides a penalty for selling or exposing for sale 
“unclean, impure, unhealthy, adulterated or un- 
wholesome milk,’’ or the product thereof. Section 2 
provides that ‘* no peason shall keep cows for the pro- 
duction of milk for market, or for sale or exchange, or 
for manufacturing the same into articles of food, in a 
crowded or unhealthy condition, or feed cows on food 
that is unhealthy, or that produces impure, unhealthy, 
diseased or unwholesome milk;’’ and also prohibits 
the manufacture or sale of the products of such milk. 
Section 3 prohibits the sale or delivery to any butter 
or cheese manufactory of ‘‘any milk diluted with 
water, or unclean, impure or adulterated milk.” Sec- 
tion 5 provides that a penalty for exposing for sale 
butter or cheese branded or labelled witha false brand. 
Section 6 regulates the sale of condensed milk, and 
other provisions relate to the appointment and duties 
of the dairy commissioner. 

These provisions of the statute are all unquestion- 
ably within the legislative authority; but it is con- 
tended thet section 4 is unconstitutional especially on 
the ground that it is an infringement upon the rights, 
privileges and liberty of the citizens without due pro- 
cess of law. The section in question reads as follows: 
“No person shall manufacture out of any oleaginous 
substance or substances, or any compound of the 
same, or any compound other than that produced 
from unadulterated milk, or cream from the same,any 
article designed to take the place of butter or cheese, 
produced from pure, unadulterated milk, or cream 
from the same, orshall sell or offer for sale, the same 
asanarticle of food. This shall not apply to pure 
skim-milk cheese, made from pure skim-milk.”’ 

The defendant contends that these provisions fall 
within the general police powers of the State, and are 
therefore valid. 

In 1881 the Legislature passed an act, entitled ** An 
act to regulate the traffic in oleomargarine.’’ Laws 
1881, ch. 133. This act provides that any person who 
shall knowingly sell or offer for sale any article or sub- 
stance in semblance of butter, not the legitimate pro- 
duct of the dairy, made exclusively of milk and 
cream, but into the composition of which the oil or 
fat of animals, or melted butter, or any oil thereof, 





enters as a substitute for cream, in tubs, firkins, or 
other original packages, not distinctly, legibly and 
durably branded, * * * shall be guilty of a misde- 
meaner,”’ etc. 

It cannot be doubted that the act of 1881 was a le- 
gitimate exercise of police power. The public may be 
protected by appropriate legislation against imposi- 
tion in the purchase of articles for consumption; and 
if, as we may assume, the prevalent cOmpounds re- 
sembling butter in appearance and flavor, and put on 
the market as a substitute for it, and generally known 
as ‘‘oleomargarine,’’ ‘‘ butterine,’’ etc., are liable to 
deceive and mislead purchasers and consumers as to 
the real nature of the product, and especially if such 
preparations are made of unwholsome ingredients, 
then we think there may be sufficient reasons why the 
Legislature may in its discretion meet the evil sought 
to be remedied by provisions for the suppression of the 
manufacture and sale of such artificial compounds 
altogether. State v. Addington, 12 Mo. App. 217; 8. C., 
77 Mo. 110; People v. McGann, 34 Hun, 361. 

It cannot be necessary. at this day, in view of the 
numerous decisions of the State and Federal courts, 
to enter into any elaborate discussion to show that the 
Legislature may exercise such powers ou behalf of the 
State. As respects the right or liberty of the citizen 
to engage in business, and conduct industrial pur- 
suits, these privileges are to be enjoyed in subordina- 
tion to the general public welfare, and all reasonable 
regulations for the preservation and promotion 
thereof. ‘All property,’’ says the court in Com. v. 
Alger, 7 Cush. 85, ‘‘is held subject to the general regu- 
lations which are necessary to the common good and 
general welfare. Rights of property, like all other so- 
cial and conventional rights, are subject to such rea- 
sonable limitations in their enjoyment as shall pre- 
vent them from being injurious, and to such reasona- 
ble restraints and regulations, established by law, as 
the Legislature, under the governing and controll- 
ing power vested in them by the Constitution, may 
think necessary and expedient.’’ Thorpe v. Railroad 
Co., 27 Vt. 149. 

The reasonable limits of the exercise of such power 
itis not easy to defiue. It is not a matter of caprice 
or unlimited discretion on the part of the Legislature, 
but these questions can usually be best determined as 
cases arise, and within proper limits it is for the Leg- 
islature to judge as to the extent and character of re- 
strictive measures which may be found necessary in 
any particular class of cases. 

In Metropolitan Board of Excise v. Barrie, 34 N. Y. 
666, the court say: ‘‘A State is not sovereign without 
the power to regulate all its internal commerce as well 
as police. It is a bold assertion at this day that there 
isany thing inthe State or United States Constitu- 
tions conflicting with or setting bounds upon the leg- 
islative discretion or action in directing how, when 
and where a trade shall be conducted in articles inti- 
mately connected with the public morals, public safety 
or public prosperity; or indeed to prohibit and sup- 
press such traffic altogether, if deemed essential to ef- 
fect those great ends of good government.” 

It!is also well settled that such laws are not invalid be- 
cause in conflict with the power of Congress over com- 
merce. 

In the License cases, 5 How. 504, it is said: ‘‘A State 
is not bound to furnish a market for imported goods, 
nor to abstain from the passage of any law which it 
may deem necessary or advisable to guard the health 
or morals of its citizens.’’ 

And so in Bartemeyer v. State, 18 Wall. 129, it was 
held that such legislation was not in conflict with the 
fourteenth amendment of the Federal Constitution. 
35 Am. Dee. 332. 
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The amended New York law on the subject under 
consideration (Sess. Laws N. Y. 1885, ch. 458, § 2) pro- 
hibits, among other things, the manufacture, except 
from unadulterated milk and cream, of any product 
“in imitation or semblance of’’ natural butter made 
from cream, and also prohibits the sale of any article 
produced in violation of such act. 

In People v. Arensburg, 40 Hun, 359, a conviction for 
the violation of that act was sustained, on the 
ground that the Legislature might not only interpose 
to protect the pubiic health, but to prevent fraud and 
impositionin the simulation of a healthy article of 
food universally consumed by the people; and upon 
this proposition we are disposed to rest our decision 
in this case.* 

The case just cited arose subsequent to that of Peo- 
ple v. Marx, 99 N.Y. 377; 8S. C.,52 Am. Rep. 34, but 
was distinguished from it on the ground of the differ- 
ence in the wording of the statutes under which the 
convictions were had. In the latter case the prosecu- 
tion was under a section like that of our own statute 
now under consideration, and the statute was held 
void chiefly because it was construed to be an at- 
tempt on the part of the Legislature to drive the man- 
ufactuted article from the market for the benefit of 
another industry, and to protect those engaged in the 
manufacture of dairy products against the competi- 
tion of cheaper substances, capable of being applied to 
the same uses; in other words, that the object of the 
statute was to prohibit one industry in order to foster 
another. This assumes that the object of the legisla- 
tion was for the benefit of aclass, and that there were 
no reasonable grounds for the exercise of the police 
power; because if there were such grounds, it is no ob- 
jection that a legitimate industry is incidentally bene- 
fited, as the practical result of the operation of the 
statute. Wedo not think the court would be war- 
ranted in setting aside this legislation on such 
grounds. 

As said by the court in People v. Albertson, 55 N. Y. 
59: ‘Courts do not sit in review of the discretion of 
the Legislature, or determine upon the expediency, 
wisdom or propriety of legislative action, in matters 
within the power of the Legislature. Every intend- 
ment isin favor of the validity of statutes, and no 
motive, purpose or intent can be imputed to the Legis- 
lature in the enactment of a law other than such as is 
apparent upon the face, and to be gathered from the 
terms of the law itself.” 

Oleomargarine and kindred products have been 
manufactured and disposed of to a greater or less ex- 
tent for years, and there has been sufficient opportu- 
nity to test, by observation and experience, their gen- 
eral character, and the methods adopted in conduct- 
ing the business of the manufacture and sale of such 
substitutes for butter, so as to enable the Legislature 
to determine as to the necessity or propriety of police 
regulation or restriction. It is doubtless easy to in- 
troduce cheap and unwholesome ingredients into 
their manufacture, and the product is easily passed off 
upon the consumer under thesemblance of butter, 
without detection of the fraud. 

As respects similar legislation restricting the sale of 
milk mixed with water, the court in Com. v. Waite, 11 
Allen, 264, used this language: “It is notorious that 
the sale of milk adulterated or mixed with water is 
extensively practiced with a fraudulent intent. It is 
for the Legislature to judge what reasonable laws 
ought to be enacted to protect the people against this 
fraud, and to adapt the protection to the nature of 
the case.” 

Similar statutes prohibiting the sale of milk reduced 
below a certain standard on account of the presence of 
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water, were held constitutional in Com. v. Evans, 132 
Mass. 11, and in State v. Smyth, 14 R.1. 100. Weknow 
of no good reason therefore why laws for the suppres. 
sion as well as regulation of the manufacture and gale 
of the compounds against which the statute in question 
appears to be levelled, may not be sustained. 

The language of the section in controversy is the 
same as that in similar statutes of several of the States, 
In some instances the objection has been raised that 
its terms are too broad, and may be intended to in. 
clude not merely the compounds referred to, but other 
harmless preparations whick consumers might choose 
to use in the place of butter. This point is not how. 
ever raised by counselin this case. It was assumed 
upon the argument that the statute in question was in- 
tended to restrain or suppress the manufacture and 
sale of oleomargarine and like compounds resembling 
and intended as a substitute for butter. 

From the title of the act and the general tenor and 
manifest object of its provisions, it muy be fairly con- 
strued, we think, to have been directed against the 
manufactured substitutes for butter above designated; 
and the statute will hardly be construed to apply to 
articles bearing so little resemblance to butter that 
they could not be substituted for it as an article of 
commerce. For example, olive oil is sold for table 
use, yet we think it could not reasonably be held to be 
a substitute for butter within the meaning of the sec- 
tion in question; and that a prosecution for the sale 
of such articles under this act could not be sustained 
under the strict rule of construction applicable to 
crimiual prosecutions. 

It is claimed that the act is repugnant to article 4, 
section 27, of the Constitution, on the ground that the 
subject-matter of section 4 is not embraced in the 
title. But the provisions of that section are, we think, 
legitimately connected with the subject of the act and 
included therein. An article manufactured and 
sold as butter, which is not a genuine dairy 
product, would fairly come within the spirit and ob- 
ject of the act,as entitled, without reference to the 
extent of adulteration, or the peculiar process of 
manufacture, and though the product be wholly simu- 
lated. 

This legislation sufficiently conforms to the title, 
and as before observed, is justified upon the ground 
that the use of the inhibited compounds, in its tend- 
ency and results, is injurious to the public health; 
and especially because the adulterated article is not 
readily distinguished from the genuine, and is easily 
substituted for it, so as to work a fraud upon those 
who actually use and consume it, as well as upon pur- 
chasers; and for these reasons it was considered by 
the Legislature that the mischief could only be effec- 
tually suppressed or remedied by the imposition of se- 
vere penalties. 

What the nature of the remedy should be, within the 
proper limits of the police power, was for the Legisla- 
ture to determine, and with the wisdom or policy of 
such legislation the courts have nothing to do. 

Order reversed. 


NEW YORK COURT OF APPEALS ABSTRACT, 

ASSIGNMENT—EQUITABLE LIEN—PURCHASER FOR 
VALUE.—A. had a disputed claim fora large amount 
against one Z., and he entered intoa written agreement 
with the plaintiff, an attorney at law, whereby in con- 
sideration of his prosecuting the claim, he was to have 
one-third of the amount of money, securities or prop- 
erty obtained from Z., whether with or without set- 
tlement. The agreement also provided that A. wasto 
retain the right to decide upon the terms and mode of 
settlement, whether before or after suit. Thereafter 
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the plaintiff commenced an action, through other at- 
torneys, against Z., and while the action was pending, 
A. assigned the claim to one S., whom he was owing. 
Shortly thereafter, without the knowledge or consent 
of plaintiff, A., Z. and S. made a settlement, in which 
7. delivered to S. certain bonds, and received from A.a 
release of the claim involved in the action, and S. re- 
leased A. from the claim which he had against him, 
and also returned to him certain collaterals which he 
held tothe debt, but which, as it appeared, were of 
little or no value. At the time of the settlement S. had 
no knowledge that the plaintiff had any claim upon 
thedebt due A. from Z. Thereafter plaintiff com- 
menced this action against S. to recover one-third of 
the bonds, or their value, received by him from Z. 
Held, (1) that the agreement between A. and the 
plaintiff constituted an equitable assignment to the 
plaintiff of one-third of the amount received on the Z. 
claim; (2) that 8. was not a purchaser for value of the 
securities in a sense which entitled him to hold them 
freed from the plaintiff's lien, and that the plaintiff 
could recover. Jan. 18, 1887. Fairbanks v. Sargent: 
Opinion by Ruger, C. J. 


EXECUTOR AND ADMINISTRATOR—REMOVAL—COM- 
PELLING ACCOUNT—CODE CIVIL PROCEDURE, §§ 2605, 
2724—PRACTICE—APPEAL—EXCEPTIONS.—The petition 
presented to the surrogate asserted as a ground of the 
relief sought that Frederic Hood and the petitioner 
had been originally appointed executor and executrix 
of the last will of Andrew Hood; that the letters tes- 
tamentary issued to Frederic Hood had been revoked 
for his misconduct, leaving the petitioner sole remain- 
ing representative of the estate; that previous to such 
revocation, and about January, 1869, the said executor 
had collected bonds and mortgages, which were assets 
in his hands, amounting to between $40,000 and $50,- 
000; and upon these facts the petitioner asked for an 
order that the removed executor account forand de- 
liver over to the executrix the assets remaining in his 
hands. The Code authorizes a surrogate to call an ex- 
ecutor or administrator to account where the letters 
have been revoked (§ 2724), and more specifically pro- 
vides that ‘‘the Surrogate’s Court has the same juris- 
diction upon the petition of the successor or of a re- 
maining executor, administrator, guardian or trustee, 
to compel the person whose letters have been revoked 
to account for or deliver over money or other prop- 
erty, and to settle his account which it would have, 
upon petition of a creditor or person interested in the 
estate, if the term of office conferred by the letters had 
expired by its own limitation.” § 2605. Upon the pe- 
tition filed the surrogate had jurisdiction to grant the 
relief sought. The executor’s answer alieged that he 
had accounted before the surrogate in 1869 for all as- 
sets held by him in that character, and that thence- 
forward he held the balance in his hands as testamen- 
tary trustee. Other defenses were pieaded, but need 
not be here stated, for reasons which wiil appear. On 
the hearing the surrogate made an order requiring the 
appellant to account as executor, and the latter hav- 
ing filed an account, the surrogate made a final order 
adjudging that the appellant held nearly $30,000, re- 
ceived as executor, which he shouid pay over to the 
petitioner. From each of these orders vhich have 
been affirmed by the General Term, the removed ex- 
ecutor appeals. Whether the order to account was 
merely preliminary or final, in so faras it adjudged 
the character in which the assets were heid (/n re Hal- 
sey, 93 N. Y. 48), is of no consequence in view of the 
fact that the appeal from the order finally rendered 
by its terms, brings up for review the order to ac- 
count. The return shows that the surrogate made no 
findings of fact or law as is now required (Code, § 2545; 
Angevine v. Jackson, 103 N. Y.), and that no ex- 








ceptions were taken to his decision or decree in any 
form. But on the hearing and during its progress ex- 
ceptions were taken, aud only three. These were (1) 
to the admission of the order revoking the executor’s 
letters testamentary; (2) toaruling which sustained 
an objection to an inquiry whether he had acted as 
executor since the decree of 1869; and (3) to the ques- 
tion what he had done with the bonds and mortgages 
left in his hands after that decree. The first two ex- 
ceptions are without merit, and indeed are not relied 
upon or argued in the appellant's brief. The third ex- 
ception raises the only question open for considera- 
tion. The ground of objection stated was, that after 
the defendant’s final accounting in 1869 his responsi- 
bility as executor ceased, and the funds in his hands 
were held by him as trustee, and what became of them 
was totally immaterial on a proceeding against him as 
executor. But this defense we have already held to 
be untenable. When the case was first before use (85 
N. Y. 561) we decided that by the will of Andrew 
Hood there was an equitable conversion of the real es- 
tate into personalty, and that for the proceeds of its 
sales the executor was accountable in that ca- 
pacity. At a later period the order revoking 
his letters testamentary came up for review (98 
N. Y. 363), and we then held, passing by the 
inquiry whether under the will it was possible 
for him to exchange the character of executor for that 
of trustee, that he had not effected such exchange and 
remained executor only and removable as such for his 
misconduct in that capacity. We pointed out that on 
the accounting in 1869 he was not discharged, was not 
directed to hold the remaining assets as trustee, was 
not credited with such transfer, and his account 
thereby balanced, but the decree entered directed as 
to the assets remaining, that ‘‘ the said executor shall 
hold and invest pursuant tothe powers and directions 
contained in said last will and testament.’* There had 
been no payment of the defendant as trustee, no new 
account opened and kept in the new capacity, and no 
separation or division of the fund allotting to the 
beneficiaries their exact and specific proportions. If 
the question had respected commissions, it was shown 
that our own decisions would have compelled us to 
hold that the defendant could not be entitled to them 
in the character of trustee. Our decision intermedi- 
ate the two referred to does not affect the present ap- 
peal, since the removal of the executor isa new fact 
which has occurred since the decree of 1869, and brings 
with it new rights and responsibilities. Jan. 18, 1887. 
Matter of Hood. Opinion by Finch, J. 


NAVIGATION—COLJ.ISION—UNITED STATES REVISED 
STATUTES, § 4.33—PROPER LIGHTS.—The Yosemite, a 
vessel belonging to defendants, was coming up the 
Hudson river at the rate of about sixteen miles an 
hour, when, between nine and ten o’clock at night, 
she collided with and sank a vessel belonging to the 
piaintiff's testator. She carried lights corresponding 
in character and position with the lights prescribed 
by section 4233, rule 3, of the United States Revised 
Statutes. In an action to recover damages, plaintiffs 
were nonsuited on the ground that the Yosemite at 
the time of the collision had the proper lights, and that 
no negligence was imputable to her on any other 
ground. The General Term affirmed the ruling. Held, 
that as the Yosemite was at the time navigating inland 
waters, under a coasting license, and was bound ta 
carry the light prescribed by rule 7, the ruling was er- 
ror. Jan. 18, 1887. Chase v. Belden. Opinion by An- 
drews, J. 

RAILROAD —MANDAMUS — STATION-HOUSES — RAIL- 
ROAD COMMISSIONERS. —There is nothing in the pro- 
visions of the general-railroad act (Laws of 1850), by 
which acompany organized thereunder can be com- 
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pelled to provide suitable freight and passenger houses 
at a village located upon the line of the road. The 
law leaves the matter entirely to the discretion of the 
company. Neither have the railroad commissioners 
any authority which can be enforced in the courts to 
require the company to provide such accommodations. 
The statute is peremptory as to many matters, but it 
nowhere says that for its intending passengers or 
weighing freights cover by building of any kind shall 
be provided. Astothat the statute imports an au- 
thority only, not a command, to be availed of at the 
option of the company inthe discretion of its direc- 
tors, who are empowered by statute to manage its af- 
fairs, among which must be classed the expenditure of 
money for station buildings or other structures for 
the promotion of the convenience of the public, hav- 
ing regard also to their own interest. With the exer- 
cise of that discretion the Legislature only can inter- 
fere. No doubt, as the respondent argues, the court 
may, by mandamus, also act in certain cases affecting 
corporate matters, but only where the duty concerned 
is specific and plainly imposed upon the corporation. 
It was so in People v. D.& C. R. Co., 58 N. Y. 152, 
where the defendant was compelled to restore an in- 
vaded highway to its former usefulness —a statutory 
duty. Laws of 1850, ib., § 28, subd. 5. So in People v. 
B. & A. R. Co., 70 N. Y. 569, to build a bridge as di- 
rected to by statutes. Laws 1874, ch. 648. In People 
v. R.& 8. L. R. Co., 76 N. Y. 294, to erect fences as di- 
rected by statute of 1850, swpra. All these cases cited 
by the attorney-general, and there are many others, 
goupon the ground above stated. Such is not the 
case before us. The grievance complained of is an 
obvious one, but the burden of removing it can be im- 
posed on the defendant only by legislation. The Leg- 
islature created it upon the theory that its functions 
should be exercised for the public benefit. It may add 
other regulations to those now binding it, but the 
court can interfere only to enforce a duty declared by 
law. The one presented in this case is not of that 
character, nor can it by any fair or reasonable con- 
struction be implied. The whele subject of the rela- 
tion between the company and its passenger and 
freight appears to have been in contemplation of the 
Legislature, Certain acts toward them, as we have 
seen, are made imperative as duties ($36); others, and 
among them the erection of stations and buildings, are 
made possible by permission. § 28, subd. 8. We can- 
not disregard this difference in language, and give by 
implication to one phrase the same force and meaning 
the Legislature has by express terms conveyed in the 
other. Jan. 18, 1887. People v. New York & L. E. R. 
Co. Opinion by Danforth, J. 


TRUST—CONTAINED IN SEVERAL PAPERS~DELIVERY 
— PERPETUITIES — PLEADING — AMENDMENT — NEW 
CAUSE OF ACTION.—(1) Defendant’s testator executed 
a trust deed conveying certain securities to the plain- 
tiff, in trust, to invest the principal and pay over the 
income in accordance with the directions contained 
in a sealed confidential paper delivered with the deed, 
and to be opened at the testator’s death. During the 
life-time of the testator the principal was to be sub- 
ject to the settlor’s direction. Shortly after receiv- 
ing the securities the plaintiff returned them to the 
testator, who invested the same and collected the in- 
come thereof during his life, under a power of attor- 
ney from the plaintiff, to whom he paid it over. At 
the testator’s death the sealed instructions disclosed 
directions for the payment of the income of one K. to 
be distributed by him in a certain way. At the time 
of the delivery of the papers mentioned the testator 
also delivered to K. a paper containing instructions to 
him for the distribution of the income. The testator 
died without having altered or revoked the instruc- 





tions. In an action by the plaintiff against the execy. 
tors to recover the securities, held, that the three pg 
pers should be taken and construed together, and ag 
so construed they constituted a valid trust. The trugt 
deed gave the income “‘to the use of Mrs. Howland 
and her three children; one-third to her, and the regj. 
due equally to the said children, or the survivors op 
survivor of them,” and the principal to be ** delivered 
to the said persons or survivors or survivor in the 
same proportions when the youngest of said surviving 
children shall come of legal age, unless in the exercise 
of his discretion he, the trustee, shall sooner make 
such distribution of said principal.’ Jleld, that the 
survivorship referred to was that existing at the date 
of the death of the settlor, and that the consequent 
duration of the trust was during the life of the settlor 
and the minority of the youngest of the three chil- 
dren living at his death, and the absolute ownership 
being suspended only during the continuance of those 
two lives, both of which were in being when the trust 
was created, the statute against perpetuities was not 
violated. (2) The action was against the defendants 
as executors in their representative capacity. After 
the trial the court granted a motion amending the 
summons and complaint, and ordered the judgment 
awarded to be entered against the defendants individ- 
ually and de bonis propriis. Held, error; that the 
amendment substituted a new and different cause of 
action, which the defendants had not had opportunity 
to defend. Jan. 18, 1887. Van Colt v. Prentice. Opin- 
ion by Finch, J. 


WILL—ADVANCEMENT—WHEN GIFT NOT—PRACTICE 
—OBJECTIONS TO EVIDENCE.—(1) A gift to one entitled 
as a child toshare in the estate of the donor will not 
be held to be an advancement when it expressly ap- 
pears to have been the intention of the father that the 
gift should not be considered as such. (2) A_ party 
who has sat by during the reception of incompetent 
evidence without property objecting thereto, and thus 
taken his chance of advantage to be derived by him 
therefrom, has not, when he finds such evidence pre- 
judicial, a legal right to require the same to be 
stricken out. But even if the referee or surrogate 
could in their discretion strike out any of the testi- 
mony, no request was made that either should do s0. 
If the objection related to evidence which might fol- 
low, it was too general. There was no new question 
to the witness, nor any offer of evidence. As to what 
followed therefore the objection was premature. It 
was not repeated. But assuming it to be good as to 
all that followed in the answer of the witness before 
the next question was put, it becomes unimportant. 
So much might be stricken out without impairing the 
weight of the evidence, or in any way affecting the 
conclusion reached upon the merits by either court. 
In no aspect could the exception require a new trial. 
For the evidence admitted under it fails to create 
even a suspicion that the exceptant was necessarily 
prejudiced thereby. Code, § 2545. Jan. 18, 1886. De- 
Caumont v. Morgan. Opinion by Danforth, J. 


—_————_.—_—_—_—_——. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 


ADVERSE POSSESSION—TACKING.—Though there are 
a few cases which hold that the statutory period of 
adverse possession, which will bar an action for the 
recovery of land, may be made by tacking together 
the periods of the adverse possession of several succes- 
sive holders between whom there is no privity (seé 
Scales v. Cockrill,3 Head, 433; Smith v. Chapin, 3l 
Conn. 530; Davis v. McArthur, 78 N. C. 357) the rule 
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laid down by the great majority of the courts and by 
the text writers, and supported by the weight of au- 
thority, and which must be regarded as the true rule, 
is that privity between successive adverse holders is 
indispensable. And this upon the principle that un- 
less the successive adverse possessions are connected 
by privity the disseisin of the real owner resulting 
from the adverse possession is interrupted, and during 
the interruption, though but fora moment, the title of 
the real owner draws it to the seisin or possession. 
Melvin v. Proprietors, ete., 5 Mete. 15; Haynes v. 
Boardman, 119 Mass. 415; McEntire v. Brown, 28 Ind. 
347; Jackson v. Leonard, 9 Cow. 658; Wood Lim., 
$271; San Francisco v. Fulde, 37 Cal. 349; Crispen v. 
Hannavan, 50 Mo. 536; Shuffleton v. Nelson, 2 Sawy. 
540; Ang. Lim., §§ 413, 414; Sedg. & W. Tr. Title Land, 
§§ 745-474; Riggs v. Fuller, 54 Ala. 141. (2) The privity 
spoken of exists between two successive holders when 
the later takes under the earlier, as by descent (forin- 
stance, a widow under her husband, or achild under 
its parent) or by will orgrant, or by a voluntary trans- 
fer of possession. Leonard v. Leonard, 7 Allen, 277; 
Hamilton v. Wright, 50 Lowa, 480; Jackson v. Moore, 
13 Johns. 513; McEntire v. Brown, supra; Weber v. 
Anderson, 73 Ll. 489; Wood Lim., § 271; Sedg. & W. 
Tr. Title Land, §$ 747, 748. (3) While to operate as a 
bar adverse possession must be continuous, continuity 
willnot be interrupted by the possession during any 
part of its period of one who occupies the premises as 
atenant of the alleged adverse possessor. In such 
cases the tenant’s possession is that of his landlord. 
San Francisco v. Fulde, supra; Raynor v. Lee, 20 
Mich. 384; Sedg. & W. Tr. Title Land, § 747. (4) Pos- 
session, to be adverse, so as to bar an owner’s right of 
action, must be actual, open, continuous, hostile, ex- 
clusive, and accompanied by an intention to claim ad- 
versely. Sedg. & W. Tr. Title Land, §751 ef seq. Minn. 
Sup. Ct., Dec. 8, 1886. Sherin v. Brackett. Opinion 
[See Hanson v. Johnson, 62 Md. 25; 


by Berry, J. 
8. C., 50 Am. Rep. 199.—Ep.] 


CARRIERS—NEGLIGENCE—RAILROAD COMPANIES— 
PERSONAL INJURY—CONTRIBUTORY NEGLIGENCE.—In 
an action against a railway company for damages for 
personal injuries caused by defendant in not provid- 
ing a proper place for passengers to alight from its 
trains, and not drawing the car in which plaintiff was 
riding up to the station platform, so that in stepping 
from the car to the ground, she fell and hurt herself— 
the jury being instructed that “if in the exercise of 
ordinary care,the plaintiff might{have safely gained the 
platform, as by passing through the car forward, and 
she elected to take the risk of alighting where she did, 
instead of taking the safe course, she was guilty of 
negligence, and could not recover,’ and the evidence 
showing that she could have stepped from the train to 
the platform by passing through the car in front of 
that in which she was riding, held, that the jury was 
bound to give a verdict for defendant. She had to 
make her election to alight as she did, or pass for- 
ward, as passengers upon long trains are constantly 
called upon to elect under similar circumstances. 
There was nothing to hinder her from passing for- 
ward. The instruction appears to us to express the 
law. But in any event the jury was bound to obey it. 
Iowa Sup. Ct., Dec. 15, 1886. Eckerd v. Chicago & N. 
W. Ry. Co. Opinion by Adams, C. J. 


CONSTITUTIONAL LAW--KEEPING AND LICENSING OF 
DOGS—STATUTE AND ORDINANCE—INVOLUNTARY SER- 
VITUDE—ROAD WORK—TRIAL BY JURY—CITY ORDI- 
NANCE.—(1) Statutes and ordinances may be passed 
regulating, restricting, or even prohibiting the run- 
ning at large of dogs in cities. (2) Statutes and ordi- 
nances requiring two days’ work on the streets of cit- 
iesfrom each male person between twenty-one and 





forty-five years of age, or $3 in lieu thereof, are not 
unconstitutional or void. (3) The right to jury trial 
applies only to criminal prosecutions for violations of 
the laws of the State, and does not apply to prosecu- 
tions for violations of ordinances relating only to local 
affairs of cities. Kans. Sup. Ct., Nov. 15, 1886. State 
v. City of Topeka. Opinion by Valentine, J. 


TAX ON FOREIGN MERCHANTS—DISCRIMINA- 
TION.—An ordinance of the city of Louisville impos- 
inga higher tax or license on the business of a mer- 
chant of another State than on that of a resident of 
the city, held to be in violation of the Constitution of 
the United States, and void. Section 2 of article 4 of 
the Federal Constitution provides that ‘the citizens 
of each State shall be entitled to all privileges and 
immunities of citizens in the several States;” and 
if, as contended by appellants, the ordinance in ques- 
tion is in violation of the provisions of the Constitu- 
tion, it results that the city has obtained from the ap- 
pellants a sum of money to which it was not entitled 
under a mistaken view as to the validity of 
the ordinance, and they are entitled to re- 
cover. While the doctrine laid down by Mr. 
Cooley, that ‘the methods in which business shall be 
taxed are within legislative discretion,’ it must also 
be understood that when such legislation is forbidden 
by the State or Federal Constitution, it isinvalid, and 
will not be enforced. The ordinance under which this 
payment was exacted applies to the resident of the 
State as well as the non-resident, and no one having 
his place of business outside of the city limits is al- 
lowed to sell by sample unless he pays the license im- 
posed; and the fact thatits provisions apply to the 
resident of the State as well as the non-resident does 
not add to the validity of the act, or give strength to 
the argument in support of it. The statute of Mary- 
land, the validity of which was determined by the Su- 
preme Court in the case of Ward v. Maryland, 12 Wall. 
418, determines the question raised here. There the 
facts were almost identical tothose found in this case. 
The license there imposed on the merchants was regu- 
lated by the amount of business done, the highest tax 
being $150. The non-resident merchant, or the mer- 
chant from another State (New Jersey) was required 
to pay $300. The statute was held void, as it must nec- 
essarily be in this case. In State v. Furbush, 72 Me. 
493, decided by the Supreme Court of Maine, where 
anact was passed allowing goods manufactured in that 
State to be peddled without a license, and at the same 
time imposed a license for peddling similar goods 
manufactured out of the State, it was held that the 
act was in violation of the Federal Constitution. The 
same principle was announced in the case of State v. 
North, 27 Mo. 464, and in the cases of Daniel v. Rich- 
mond, 78 Ky. 542. If the city of Louisville, through 
its council, can impose taxes or exact a license, so as 
to discriminate against all those who live out of the 
city, and are engaged in like business, and all other 
cities and towns within the State, by way of retalia- 
tion, or for their own protection, should impose like 
restrictions, it would be a practical destruction of all 
trade and commerce between this and any other State, 
and in fact between towns and cities in our own State. 
The merchant in Louisville can sell anywhere within 
the State, while the merchant outside of that city is 
not allowed to sell within the city limits. That the 
resident merchant pays taxes for the improvement of 
the streets, the support of the public schools, and for 
the maintenance of the poor in the city, is no reason 
why this discrimination should be made. He is sup- 
posed to, and in fact does, receive benefits from the 
duties thus imposed that do not pertain to the non- 
resident; and whether so or not, that there is a palpa- 
ble discrimination in this case is evident, and there- 
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fore the ordinance is in violation of the Federal Con- 
stitution. Whether the amount of money paid in this 
case is called a tax or license is immaterial. If either, 
it isinvalid. One of the objects of this provision of 
the Constitution was to prevent such discrimination 
by State legislation, and to protect and require uni- 
form regulations with reference to trade and com- 
merce between the several States. The property and 
merchandise brought into this State for sale, or for 
any other lawful purpose, is entitled to all the protec- 
tion the property owned by the resident has, and can- 
not be required to assume greater burdens, whether 
in the way of license or taxation. The power to col- 
lect taxes on property and to require a license on busi- 
ness certainly belongs to the State, but this power 
must be so exercised as to not violate the fundamen- 
tallaw. The effect of this ordinance is to drive all 
competition in trade from the city, and at the same 
time permit the resident merchant to compete with 
all those engaged in business outside of the city limits. 
The doctrine announced, and now well settled, is 
“that goods, merchandise or other property brought 
into this State for sale, cannot be subjected to a higher 
tax or required to pay more for the privilege of selling 
than is imposed upon like goods or property, sold, or 
offered to be sold, by residents of the State; the citi- 
zens of each State being entitled to all privileges and 
immunities of citizens of the several States.”” Ky. 
Ct. App., Oct. 2, 1886. Fecheimer v. City of Lowisville. 
Opinion by Pryor, C. J. 


EsToOPPEL—SALE OF GRAIN STORED-—APPARENT OWN- 
ERSHIP—SECRET AGREEMENT.— Where owners of wheat 
place it with an elevator company, and knowingly 
permit such company to mingle it with other wheat 
purchased by the company, and to sell from the com- 
mon mass, they are estopped to assert title as against 
an innocent purchaser for value, who bought in good 
faith, in the usual course of business, believing such 
company to be the owner of the wheat; and a private 
understanding between the dealers and the company 
cannot affect the rights of such innocent purchaser. 
Asa general proposition, it is well settled both in law 
and reason that no one can convey a better title to 
property than he has. In other words, no one without 
title to property can convey title thereto, and thus de- 
feat the claims of the rightful owner. But there are 
many cases where the owner of property will be es- 
topped to assert his title thereto as against an inno- 
cent purchaser for value. We think this is such a case. 
As we have seen, appellants knew that their wheat 
was to be and was commingled with wheat purchased 
by the elevator company, and that that company was 
selling and publicly sbipping from the common mass. 
They therefore knew that others were purchasing the 
wheat from the elevator company in the usual course 
of business, and paying their money therefor. By thus 
putting their wheat into the possession of the eleva- 
tor company, and allowing it to sell and ship from the 
common mass, they clothed that company with an ap- 
parent ownership of and authority to sell the wheat 
which estops them to assert their title thereto, as 
against Witherspoon, Barr & Co., who- invested their 
money in good faith, believing that to be a fact which 
appellants by their conduct permitted to appear to be 
a fact. Quick v. Milligan, 9 N. EF. Rep. 592, and cases 
there cited (present term). As between appellants and 
the elevator company, the question is, what authority 
did the elevator company in fact have to sell or dis- 
pose of their wheat? As between appellants and 
Witherspoon, Barr & Co., the question is, with what 
apparent authority did appellants clothe the elevator 
company to sell and dispose of their wheat? In the 
case of Cowdrey v. Vanderburgh, 101 U. S. 572, it was 
said: “The principle is well settled that when the 








owner of property, in any form, clothes another with 
the apparent title or power of disposition, and third 
parties are thereby induced to deal with him, they 
shall be protected. * * * The rights of innocent 
third parties * * * donot depend upon the act- 
ual title of authority of the party with whom they deal 
directly, but are derived from the act of the real 
owner, which precludes him from disputing as against 
them, the existence of the title or power which, 
through negligence or mistaken confidence, he caused 
or allowed to appear to be vested in the party making 
conveyance.” Either appellants or Witherspoon, 
Barr & Co. must suffer by the alleged wrong of the 
elevator company. As between them, the loss ought 
to fall upon appellants. Not asking that their identi- 
cal wheat should be kept for them, they trusted tothe 
honeety of the elevator company, that in quality and 
quantity the amount stored should be returned to 
them. As between them and the elevator company 
they are innocent of wrong or laches. As between 
them and Witherspoon, Barr & Co. the rule should be 
applied, that where one of two innocent persons must 
suffer by the wrong of a third person, he must be the 
sufferer who put it in the power of the wrong-doer to 
cause the loss. In the case of New York, etc., R. Co, 
v. Schuyler, 34 N. Y. 30, 69, we find this statement: 
“It goes back to the celebrated aphorism of Lord Holt 
in Hern v. Nichols, 1 Salk. 289, ‘for seeing somebody 
must be loser by this deceit, it is more reason that he 
that employs and puts trust and confidence in the de- 
ceiver should be the loser than a stranger;’ or as 
more tersely expressed by Ashhurst,J.,in Lickbarrow 
v. Mason, 2 T. R. 70: ‘ Whenever oneof two innocent 
parties must suffer by the acts of a third, he who has 
enabled such third person to occasion the loss must 
sustain it.”” See also Quick v. Milligan, supra; Hun- 
ter v. Fitzmaurice, 102 Ind. 449; Young v. Bradley, 68 
Ill. 553. Ind. Sup. Ct., Dec. 21, 1886. Preston v. With- 
erspoon. Opinion by Zollars, J. 


EVIDENCE—DECLARATIONS OF DECEDENT.—In a suit 
by an administrator to collect a promissory note, and 
foreclose a mortgage executed to his decedent, the de 
fense being that by subsequent agreement the note 
was paid by the defendant's supporting the decedent 
during his natural life, declarations of the decedent, 
shortly before his death, and subsequent to the alleged 
agreement, that he was holding the mortgage against 
the defendant, but feared he would cheat him out of 
it, are inadmissible to rebut evidence of declarations 
by him admitting the agreement relied on in defense 
In order that such declarations, accompanying an act, 
may be competent asa part of the res gestc, mani- 
festly the act itself must be material to the issue in- 
volved. When there is a question of ownership, for 
example, it is competent to prove possession, because 
possession is prima facie evidence of ownership, and 
because possession is thus material, declarations ac- 
companying it are competent. In the case before us 
there is no question as to the ownership of the notes 
and mortgage while Brown, the payee, was alive. He 
was the owner, and entitled to the possession of them. 
That was in no way called in question by appellee. 
The only question for trial was as to whether or not 
the agreement set up inthe answer was entered into 
betwen the parties, and ifso, whether or not appellee 
had performed his part of that agreement. If there 
was such an agreement, and appellee had performed 
his part of it, the notes were paid. It was a question 
of payment. The manner of payment was such that 
it could not be completed until the death of Brown, 
and until then appellee was not entitled to the posses- 
sion of the notes and mortgage. The possession by 
Brown was not an act material to the issue tendered 
by appellee’s auswer; nor would the declarations 
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which appellant proposed to prove, in any proper 
sense, qualify or give character to the act of posses- 
sion by Brown. Those declarations would tend to 
overthrow the case as made by appellee’s answer and 
his witnesses, but as they did not accompany an act 
material to the issue to be tried, they were not a part 
of the res geste, and hence not competent. They were 
purely deciarations of a party in his own favor, in the 
absence of the other party, and hence fall within the 
general rules which exclude such evidence. Ind. Sup. 
Ct., Nov. 23, 1886. Brown v. Kenyon. Opinion by 
Zollars, J. 


PARTNERSHIP—SHARE OF +PROFITS IN LIEU OF SAL- 
ary.—A., having employed B. for a considerable time 
as his agent on a salary, to carry on the business of buy- 
ing and selling cattle, terminated the engagement. At 
B.’s request he agreed as follows: To advance to B. a 
sum of money to be used by him to buy cattle,keep and 
take care of them, and sell them in the spring, or ear- 
lier; the expenses of buying, keeping and selling to 
be paid out of the money, and on sale of the cattle, A. 
to receive back from the proceeds the sum advanced 
by him, and the net profits, if any, to be divided 
equally between them; and if the proceeds should not 
amount to the sum advanced after deducting the 
amounts paid and expenses of keeping, then A. to re- 
ceive all of the proceeds, and B. nothing. It was fur- 
ther understood that B. was to receive one-half of the 
net profits, as aforesaid, for his services in managing 
said business, in lieu of the salary he received under 
the prior contract. B. was not to share in any possi- 
ble loss beyond his services and labor. The cattle, 
when bought, were to be put by B. in a brand which 
A. believed to be recorded in his own name, and B. 
wis to use discretion in the business, except that A. 
gave certain limitation of prices for buying and sell- 
ing. There was no agreement or instructions in whose 
named the business should be carried on. The agree- 
ment was verbal, and acted on by both parties. A. did 
not intend or believe he was entering into partnership 
with B. Held, there was no partnership between A. 
aud B. as to third parties. This isthe point presented, 
and is one of the vexed questions of the law of part- 
nership. The decisions of the courts of England and 
of this country beading either directly or remotely 
upon the point are numerous and conflicting, and it is 
impossible to reconcile them. In its discussion princi- 
ples have been laid down which, as applicable to every 
case, do not solve it, and distinctions have been drawn 
which seem to be theoretical rather than sound. As 
an example of the former, it has been announced in 
many cases that the test of a partnership is whether 
the person entitled to a share of the profits has a di- 
rect interest in the profits as such or has merely a 
claim against the other contracting party or parties 
fora sum of money equal to a part of the profits. It 
is true that a partner bas a direct interest in the profits, 
and that a mere agent,working for a part of the profits 
as a salary for his services, has simply the right to look 
to the profits only as a measure of the compensation. 
But in the absence of a direct stipulation intthe contract 
upon this point (which rarely, if ever, appears in the 
cases presented), in many instances we can only de- 
termine whether such person has a direct interest or 
property in the profits as such, or not, by first decid- 
ing the question of partnership. 1t follows, that in 
order to apply this test in such cases we must first as- 
sume that the parties were partners, orthat they are 
not such, and thus beg the question at issue. Let us 
look now toa distinction which has also been very 
generally recognized. Itis held in numerous cases 
that one who is to receive a part of the profits of a 
business as a compensation for his services is a part- 





ner; but that if he is to receive a sum of money equal 
to a part of the profits he isnot. This is usually ap- 
plied to the question of partnership as to third parties. 
Logically, there is a distinction. But to make a dis- 
tinction in law it ought to be shown that there would 
be a difference in the two cases as to the rights and 
remedies of the third parties to be affected by the 
contract. But no such difference is apparent. The 
property to which creditors have the right to look for 
the satisfaction of their debts is the same whether the 
party is toreceive a part of the profits or a sum equal 
to such part. He must, under either contract, neces- 
sarily receive the same sum. The result in the two 
cases isinevitably the same, unless we assume that 
one makes a partnership and the other does not, and 
thus take for granted the question to be decided. The 
distinction between cases in which a compensation for 
services is given by a part of the gross profits, and 
thosein which a part of the net profits are agreed upon 
for such services, is also recognized in the older decis- 
ions, but seems at a later day to have been somewhat 
questioned, Pars. Partn. *88. This would seem how- 
ever to rest upon a more substantial foundation, be- 
cause a person agreeing to carry on a business for an- 
other for apart of the net profits accruing, risks his 
services in the venture, and in one sense at least may 
bear a loss resulting fromit. As early as 1775 it was 
broadly laid down in England that every man who has 
a share of the profits of a trade ought also to bear his 
share of the loss; in other words, that a community 
of interest in the profits of a business necessarily 
made a partnership. Grace v. Smith, 2 W. BL. 998. 
This doctrine was affirmed in subsequent decisions in 
the English courts, and continued to be recognized as 
law in Westminster Hall for more than half a cen- 
tury. It was however overturned by the House of 
Lords in the case of Cox v. Hickman, 8 H. L. Cas. 268. 
Many cases involving the question, either directly or 
indirectly, have been decided by the American courts. 
It is generally held that a sharing of both profits and 
losses will constitute a partnership. So also it seems 





-to be well established that an agreement to give a 


share of the gross profits in consideration of services 
will not render the parties to the contract partners, 
either between themselves or as to third parties. 
Upon the question as to whethera participation in the 
net profits will necessarily constitute a partnership 
there is serious conflict, the great weight of the later 
decisions being in the negative; and it is generally 
conceded by the courts which hold the affirmative 
that if the contract is expressly forasum equal to a 
proportion of the profit, this does not of itself create 
the relation of partners. Story Partn., § 38; Pars. 
Partn. note, *76; Goode v. McCartney, 10 Tex. 193; 
Cothran v. Marmaduke, 60 id. 370; Colwell v. Britten, 
26 N. W. Rep. 538; Darrow v. St. George, 9 Pac. Rep. 
791; Holbrook v. Oberne, 56 Lowa, 324; Nicholaus v. 
Thielges, 50 Wis. 491; Beecher v. Bush, 45 Mich. 188; 
Richards v. Grinnell, 63 Iowa, 44; Ruddick v. Otis, 33 
id. 402; Ford v. Smith, 27 Wis. 267; Eastman v.Clark, 
53 N. H. 276. Tex. Sup. Ct., Dec. 3, 1886. Buzard v. 
First Nat. Bank of Greenville, Texas. Opinion by 
Gaines, J. 

SURETY—BONDS — EVIDENCE — CONVERSATION BE- 
TWEEN PRINCIPAL AND SURETY — SIGNING IN IGNO- 
RANCE OF CONTENTS.— (1) Conversations between a 
principal and his surety, in the absence of the obligee 
of a bond, are not admissible in relief of the surety, 
or to prove a fraud on the part of the obligee in filling 
up the blank spaces left in the bond after signing. (2) 
If a surety on abond is not prevented, by any trick or 
artifice of the obligee, from reading it, or having it 
read to him, and signs the same in ignorance of its 
contents, he cannot avoid the liability incurred 
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thereby. Penn. Sup. Ct., Nov. 15, 1886. Johnston v. 
Patterson. Opinion by Paxson, J. 


TAXATION — SITE OF PROPERTY — RAFTS STORED 
THROUGH WINTER.—The defendant had leased shore 
privileges in Sturgeon bay, a bayou of the Mississippi, 
in Mercer county, Illinois, and for nine years had 
stored rafts there through the winters and longer, and 
kept an agent there to care for such property. Held, 
that such property is taxable in Mercer county. It is 
claimed that the property in question, under the evi- 
dence, was in transitu, and therefore not taxable in 
this State. It is a plain proposition that property in 
course of transportation from one State to another 
over one of our navigable rivers, or over any of the 
public highways of the country, is not liable to taxa- 
tion, as it passes over such highway, by the State au- 
thorities along the line of such highway, and we think 
it is equally clear that if property, while in the course 
of transportation over oue of our navigable rivers, 
should be detained by low water or ice or other cause, 
it would not be liable to be taxed by the authorities 
where the detention occurred. Any other rule would 
have adirect tendency to obstruct commerce between 
States, which of course could not be done under our 
system of laws. But the question here presented is 
whether the property, when assessed, was in course of 
transportation over a public highway. We havegiven 
the evidence bearing upon this point that considera- 
tion which the importance of the question demands, 
and we have reached the conclusion that the property 
was not in transitu. Whenall the circumstances are 
considered, it may be said that the company was en- 
gaged in business here beneficial to itself. If then the 
company had this property located in our State, and 
it was here for profit, and it was so located as to claim 
the protection of our laws, the property, in our opin- 
ion, bad a situs here, and was liable to taxation. III. 
Sup. Ct., Nov. 13, 1886. Burlington Lumber Co. v. 
Willitts. Opiniou by Craig, J. 


——$_—__ $$$ 


THE WIDOW’S MIGHT, AND HOW IT WAS 
EXPENDED. 


By FRANK J. PARMENTER. 


I. 


Reader, this Title you must not confound 

With the poor widow's mite you may have met 
In those rare parables wherein abound 

Truths more sublime than man has uttered yet, 
For ‘tis the widow's fight, round after round, 

In her heroic struggles for a debt 
Due from that hard-hitter that makes widows,styled 
A Railroad corporation undefiled. 


IT. 


The action was in tort; a Western drover, 

Through his or others’ negligence, was thrown 
Upon a railway he was driving over 

And killed before he'd even time to groan, 
Leaving our heroine, but not in clover, 

And children three their great loss to hemoan, 
And cause of action, which with good luck, “they 
Might bring to a conclusion some late day. 


IIL. 


The widow had no means, but then she had 
Courage and industry. She felt the wrong 
Done to herself and children, and the sad 
Lot it entailed; yet still it was not long 
Before her stricken home was almost glad, 
And musical with little children’s song; 
For labor brought its sure, though small, reward, 
And hunger sat not often by her board. 





IV. 
Her’s was an active brain, and it conned over, 
After the weary hand its task had done, 
The facts connected with the mangled drover 
As she beheld him, that dread day upon 
Until, half-crazed, the air that sighed above her 
Whispered his name, she thought, and urged her on: 
So she prayed God to grant the widow might, 
Then kissed her babes and nerved her for the fight 
Vv. 
And strength is given her. But, oh, brave woman, 
The Monster thou art grappling with men call 
“ Soulless,”’ for that it never yet was human. 
Well paid, swift lawyers, and the law’s blind craw! 
Are powerful allies of this soulless foeman, 
And they will crush and chain thee to the wall! 
Far better die at once, than waste thy might, 
And slowly sink in the unequal fight. 
* * * x * 
VI. 

The case has now been pending thirteen years: 
Worn out at last, the bruised, despairing mother 
Died heartbroke, ’mid her orphaned children’s tears, 

And the death-stupped case, life-lighted by anothe: 
A fight with Railroads is a thing that cheers, 

For they are friends stick closer than a brother, 
Ard never pay for life or limb while they 
Can stave off justice through the law’s delay 


Vu. 


And when they find a judge who may have been 
In his young days of practice at the bar, 
Counsel, or sometime their adviser in 
Some special siege in their eternal war, 
When they would starve the enemy within 
If he persisted in the fight so far, 
They think such judge, upon the bench, should still 
Remain their counsel and obey their will. 


Vill. 


And when such judges, to their great trust true 
Sweep with indignant hand their webs away, 
As in impartial judgment they all do, 
How writhes the Mouster on the forced pay-day! 
it grieves me write the instances are few 
Among their myriad law-suits wherein they 
Are not wrong-doers; yet they rather fight 
And fatten lawyers than their wrongs to right 


IX. 
Decedent in this case was scarce upon 
The railway track, at least not half across, 
When the belated train came dashing on 
With lightning speed to make up for the loss; 
No warning bell was rung or whistle blown; 
The trainmen nothing did except to toss 
The victim in the air some twenty feet, 
And strow with blood and brains the peopled street 
X. 
After the accident the train proceeded 
With no abatement of its fearful speed, 
On to the distant station where "twas needed, 
And due some time before, as has been said; 
The casualty, of course, was little heeded, 
It was so trifling —only one man dead, 
Whose heirs might at some far off date recover 
Five thousand dollars damages--not over; 


XI. 
For railroad Companies apply their brakes 
Betimes to legislative wheels, or put 
On steam, as need be, when some pet scheme quakes 
And it appears th’ insatiate Juggernaut 
Of legislation to its mission wakes, 
And till well-oiled will not advance a foot 
And hence the law declares man’s life is worth 
Only the price of his original earth. 
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XI. 
When trial of the cause first came before 
The Circuit Court in that fair city, named 
From battered Llium, by Scamander’s shore, 
The old blind bard of Chios made so famed, 
It was observed the testimony bore 
Hard on deceased, whose negligence was blamed, 
For he, with reckless haste, drove on the track, 
Disdaining several signals to stay back. 


XIII. 


The cars were running at the lowést rate 

Of speed, bell rung, and whistle blown for near 
A mile, nor was the train one instant late; 

The drover was a suicide, ‘twas clear, 

And all the trainmen vigilant as Fate; 

Besides, "twas made still further to appear, 
The man was beastly drunk; they smelt his breath, 
Nine minutes after it was stopped by Death. 

XIV. 
Of these two versions, take which one you please 

The jury took the former, and brought in, 
According to the law's formalities, 

Their verdict for decedent's next of kin, 
Thereby discrediting the witnesses 

Of the defendant, who, they thought, had been 
Concocting facts to save each other’s head 
From the raised ax, and to preserve their bread ; 

+f 
For two had been impeached, and in rebuttal, 

The temperate habits of the drover shown: 

He would no more taste liquor than his cattle, 

And for a score of years he had been known 
The stoutest Prohibitionist to battle 

Of any man within his native town; 

But there was one fact his fair fame did smirch: 
He was not very regular at church. 

Evi. 
Not that he was a Scientist, and thought 

Him wiser than his Maker, and believed 
That the grand Architect had been at fault 

In every plan and work that He achieved, 

But for a better reason. Those who ought 

Not on that subject to have been deceived, 

Whispered their good old pastor was a bore 


Who always preached through two dull hours or more. 


XVII. 

Well, my dear reader, you must not forget 

This trial took place thirteen years ago; 
The drover’s little girls are living yet, 

Or not yet dead, as Dickens says of Jo; 
Defendant would not pay the honest debt, 

But took the case up on appeal, you know, 
And at the General Term, with “Case in Point,” 
You saw a famous lawyer—* out of joint.” 


XVIIL. 
Four trials have been had, and six appeals, 

Now the tired plaintiff, now defendant winning, 
Yet neither laying other by the heels 

Beyond the power of any further inning; 

That lawyer, with a nerve that never yields, 

Has labored in the case from the beginning, 
For he’s been counsel for the * Railroad Ring ”’ 
Since his hot youth when Commodore was king.” 

xIX. 
The last opinion was by Mansfield, J., 

And like his thoughtful work, is clear and strong; 
And yet, for all its vigor, I must say, 

Three of his brother jurists thought it wrong, 
And strove to still the music of his lay 

As not in harmony with their own song; 

But there were other stalwart three concurred 
In the opinion, while the first demurred. 





xX. 


A court divided’s no unusual thing— 

’Tis rarely you will find beneath the Heaven 
Two minds whose metal gives out the same ring 

When hammered by the tongue—then how can seven 
In such important matters always bring 

Their thoughts down to one plane, and run on even? 
But a decision made by the majority 
Should bind forever after such minority. 


XXI. 


“It may ’’—I quote from the opinion—*‘ be 
A question on the undisputed facts, 
A grave one, whether the deceased were free 
Himself from negligence, as law exacts 
Prescience from the traveller when he, 
Immersed in cares, approaches railroad tracks ; 
But that we'll not consider—four agree 
Ona collateral point that does not touch 
The merits of the case—at least not much.” 
XXII. 
“Tt seems, with well-meant zeal, the trial Court 
Used language tantamount to a coercion 
Of the twelve timid gentlemen whose forte 
Lies not in making any great exertion 
To comprehend grave matters of this sort, 
Or to determine which is the true version; 
We must assume the jurors had no sense 
Else either counsel had excused them hence. 


XXII. 
“ In peace and war the railway system is 
Of such vast import to our State’s prosperity 
That individual rights must yield to this 
However much it rouses one’s asperity, 
At finding, suddenly, himself or his 
The victim of his caution or temerity. 
Death comes to all, nor always comes amiss :— 
Saul slew his thousands, and his rival slew 
His tens of thousands, as great Railways do! 


XXIV. 


“This court decided many years ago 

That when a man would cross a railroad track, 
Unless he wished — quite probably—to throw 

His life away, must, at the same time, back 
Direct his eyes, and forward—to and fro— 

And if, through Nature's negligence, he lack 
Such power supernal, ’tis God’s fault, not our, 
As this Court deals with only temporal power. 


XXvV. 


“That ancient principle was first advanced 
As duty to the strong that weakness owes, 
What time the donkey ‘mong the chickens danced: 
* Let every one look out for his own toes!’ 
He thus laid down the rule, as round he pranced 
Midst the bewildered flock, the legend shows 
This humane rule must be enforced where one 
Great dangers threaten, and the other none. 


XXXVI. 
“The learned judge the cause was tried before, 
Although the best and ablest in the land, 
And loved by us, has shot a little o’er 
The standard mark. He does not understand 
Certain fixed principles of law—the core 
Of all this matter, save the merits, and 
To pass on those is not now our intent: 
New trial granted—costs abide event.”’ 


XXVII. 

Of course the language of the able jurist 

Is terser than the paraphrase I’ve penned, 
Because my Muse is not like him, a purist, 

And I use only such she pleases send; 
She greets me asa literary tourist 

Who loves with her an idle hour to spend, 
And if my golden verse hold any dross, 
Her negligence contributes to the loss. 
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XXVIII. 

And so for a fifth trial of the cause 

The case comes back, the orphans’ hearts to cheer, 
But there is reason to believe the flaws 

Found by the court will wholly disappear 
When such new trial terminates, because— 

But now the song must cease, for morn is near. 
Sleep, little girls! Perhaps some day the Muse 
Will send you tidings if you win or lose. 


NEW BOOKS AND NEW EDITIONS. 
SCHOULER ON WILLS. 

It is quite a luxury to get a treatise on Wills in one 
volume. Mr. James Schouler, the author of this work, 
is well known by his works on Domestic Relations, 
Executors and Administrators, etc., and is peculiarly 
fitted to treat of the subject in question. We very 
much admire one sentence of his preface, which runs 
as follows: “Abstruse and superfluous details have 
been subordinated to the idea of clearly presenting to 
student and practicing lawyer the main principles of 
our law; and writing from an independent standpoint 
the author has not felt hampered by the necessity of 
parcelling out our excellent American jurisprudence 
to hang in foot-notes upon the random hooks of any 
English treatise.” This volume is refreshingly free 
from long foot-notes, which in many modern text- 
books have assumed the proportions of the tail so un- 
duly developed that it ‘* wagged the dog.’’ In the ab- 
sence of any recent edition of Redfield’s excellent 
work, there is an open field for the present, and it can 
be recommended with reasonable confidence as con- 
cise, convenient, accurate, discriminating and suffi- 
ciently exhaustive. The book is published by Charles 
C. Soule, of Boston. 


COURT OF APPEALS DECISIONS. 


iw following decisions were handed dewn Fri- 

day, Feb. 11, 1887: 

Judgment affirmed, with costs—J. Daniel Ackerman 
and others, appellants, v. Isaac P. Powers, respond- 
ents.— Judgment affirmed with costs—Elvira Vick, 
administratrix, etc., appellant, v. New York Central 
and Hudson River Railroad Company, respondent. 
——Order of General and Special Terms reversed, and 
the taxation of costs by the Montgomery county clerk 
affirmed without costs—In re Application of the water 
commissioners of Amsterdam to acquire lands, appel- 
lants, v. John C. Chalmers and others, respondents. 
Order affirmed with costs—People, ex rel. Sidney Dil- 
lon and others, appellants, v. Edward Gilon and 
others, assessors of the city of New York.——Order 
affirmed with costs—Sarah M. Simmons, appellant, v. 
Zachariah E. Simmons, respondent.——Order affirmed 
with costs—People, ex rel. Delaware and Hudson Canal 
Company, respondents, v. Assessors of the Town of 
Middletown, appellants.——Appeal in each dismissed 
with costs—In re Applications of the Staten Island 
Railroad Company to acquire lands, v. New York Dye- 
ing, etc., establishment and others; and of Charles K. 
Hamilton and others. ——Motion for reargument de- 
nied without costs—Willets v. Willets. 

Ordered, That this court take a recess until Monday, 
the 28th day of February, 1887, at ten o’clock A. M., in 
the Court of Appeals room, in the Capitol, in the city 
of Albany, then to continue with the cal] of the pres- 
ent calendar. 

—_—__>___—__ 


NOTES. 


A bill recently introduced in the Maine Legislature 
is thought to be the shortest one on record. It reads: 
** Be it enacted by tae Scuate and House of Represen- 





tatives in Legislature assembled as follows: Section 1, 
The dog is hereby declared to be a domestic animal, 
Section 2. This act shall take effect when approved.” 
—Exchange. The bill is unuecessarily prolix. It might 
just as well be thus expressed: ‘‘Dogs are domestic 
animals.’’ What is the use of ‘“‘hereby declared to 
be?’’ The bill is probably designed to counteract the 
decision of the Maine Supreme Court in State v. Har. 
riman, 75 Me. 662; 8. C.,46 Am. Rep. 423, that dogs 
are not domestic animals; a decision from which Chief 
Justice Appleton dissented. In the prevailing opinion 
the court cited an article from 20 Alb. L. J. 6, by Mr. 
R. Vashon Rogers, Jr. Our own opinion, which on 
the subject of animals ought to be worth something, 
is that dogs are domestic animals, but that the com. 
mon law would not recognize them as such simply be- 
cause Lord Chief Justice Holt was bitten by one when 
his lordship was trying to steal apples in his youth. 

In Scudder v. Ames, where the question involved 
was whether an administrator in Missouri could 
credit himself for taxes paid upon lands in another 
State, Judge Sherwood said: “If an administrator is 
allowed credit for taxes paid abroad, such allowance 
must be based upon the theory that these payments 
are lawful. So that it may result that an administrator 
guided [by and relying upon the precedent set in this 
case, may exhaust the personal assets in this State in 
paying taxes on real estate in foreign jurisdictions, 
something with which he bas no imaginable concern 
In my humble opinion, such a theory of the law is 
only equalled in its world-embracing comprehensive- 
ness by the Missionary Hymn; it places an adminis- 
trator in this State on the same pedestal where the 
oration of Phillipps places Napoleon the Great, muk- 
ing him ‘proof against peril, and empowered with 
ubiquity.’”’ 


Before we give up our common-law forms of plead- 
ing, as we are likely to do soon, since we have done 
away with many of the old forms of action, it may be 
well to remind ourselves of the meaning of some of 
the familiar forms of words that are now mere empty 
forms. Take, for example, the conclusion of every 
declaration, ‘‘and therefore he brings this suit,’’ ete. 
No lawyer need be told that this does not mean what 
it seems to say, viz., that for this reason he brings his 
action. It is a remarkable instance of the persistence 
of forms after the substance has vanished. It is more 
than five centuries since the plaintiff actually did pro- 
duce in court his secta, suit or followers to vouch for 
him, and yet the assertion is still made in every decla- 
ration that is filed in New Jersey, if nowhere else, that 
the plaintiff brings his friends to support his claim. 
There are many cases in the Year Books in the middle 
of the thirteenth century in which the plaintiff was 
defeated because he had not a sufficient! secta or suit, 
but inthe fourteenth century the production of the 
suit became fictitious. The suit were not witnesses. 
They did not give evidence before the jury. They 
were rather men who were ready to swear that they 
believed in the plaintiff and would stand by him in 
what he might swear to. No man was allowed to come 
into court and make a complaint unless he had friends 
who would vouch for him. The plaintiff must show 
in this way that he has a prima facie case. It is wor- 
thy of notice that while we have religiously preserved 
the old form, we have entirely given up not merely the 
troop of actual followers, but also the purpose for 
which it wasintended. We do not require the plain- 
tiff to make any prima facie proof of the justice of his 
demand before he puts his adversary to his defense; 
we require not even an affidavit from the plaintiff that 
his claim is just. We keep the form of words, while 
in New York, where the form is disused, the idea re- 
mains in the rule requiring the plaintiff's claim to be 
verified by affidavit.—New Jersey Law Journal. 





THE ALBANY LAW JOURNAL. 


161 











“The Albany Law Journal. 


ALBANY, FEBRUARY 26, 1887. 











CURRENT TOPICS. 


N his opinion that the common law is ‘‘ well set- 
tled,” Mr. Carter and his school seems to be at va- 
riance with Lord Mansfield, who in Jones v. Randall, 
Cowper, 37, said: ‘‘ The law is so uncertain that 
it costs much money to know what it is, even in 
the last resort.” The commonest and most import- 
ant questions are so uncertain and unsettled that 
England, the home of the common law, holds 
one opinion, and our States hold other opinions, 
differing from one another. A bank receives a 
draft for collection in another place, and owing to 
the negligence of its correspondent the money is 
lost. Is the bank liable? Has an innkeeper a lien 
on goods of third persons in possession of his guest? 
What is the responsibility of the master for an in- 
jury to one servant by the negligence of another? 
Where goods are conditionally sold, and the condi- 
tion is not fulfilled, does a purchaser in good faith 
from the first buyer get title? May a corporation 
buy its own stock? Is a passenger, injured by the 
negligence of a third person, chargeable with his 
carrier’s contributory negligence? These are a few 
of the numerous questions coming up repeatedly 
for years past down to the present moment, and 
decided in all sorts of ways by different courts in 
different countries and States. Who can tell what 
the law is upon any of them, or how long any de- 
cision will be adhered to? The law has no cer- 
tainty or permanence, because the wrong tribunal 
makes it. It never will have any certainty or per- 
manence until it is made by Legislatures, and con- 
tests concerning it are thus removed from the broad 
domain of principles to the narrow field of con- 
struction. The principle should be firmly fixed 
by statutory authority, and then the only possible 
question will be what the statute means, which is a 
much less difficult question than what the true 
principle is, and once ascertained will always en- 
dure. 


The National Law and Order League held its 
fifth annual convention early this week in this city. 
From a very humble and obscure beginning this 
society has become very influential and useful, and 
rescued thousands of young children from ruin in 
our large cities. Its aim is to enforce existing 
laws, especially those concerning the sale of intoxi- 
cating drinks. In this work it ought to have the 
sympathy and support of every law-abiding citizen. 
The exercises were of great interest, and among 
those who addressed the meetings were several 
prominent lawyers, including Mr. C. C. Bonney, of 
Chicago. 


A still more singular case than that of the “‘ pre- 
historic boat ” has come up in England, The Law 


Vor. 35— No. 9. 


’ Times says: ‘‘ According to a daily paper an inter- 

esting question has arisen at Plumstead with re- 
gard to the right of disposal of the remains of a 
Roman lady who is supposed to have departed this 
life about A. D. 300. The owner of the land on 
which the remains, inclosed in a lead coffin, were 
recently discovered, perhaps encouraged by the de- 
cision of Mr. Justice Chitty in the ‘ pre-historic 
boat case,’ considered that he had ‘a lawful posses- 
sion, good against all the world of, and therefore 
the property in,’ the remains. He promised to give 
the coffin to the Maidstone Museum, and ‘assigned 
his right’ to the skeleton to a local surgeon. But 
the coffin and its contents, when discovered, had 
been imprudently removed to the mortuary in the 
parish churchyard, and it is stated that the vicar 
now refuses to part with them, and intends to have 
them interred in the churchyard. We presume 
that the vicar’s contention is based on the common- 
law obligation to provide decent burial, but there 
appear to be some difficulties in his way. In the 
first place the obligation, as usually laid down, does 
not extend beyond the person under whose roof the 
death takes place, and applies only to the burial of 
remains ‘offending the feelings or endangering the 
health of the living.’ If it extends to skeletons and 
remains fifteen hundred years old, the British Mu- 
seum and the College of Surgeons will have much 
to answer for. In the next place, it seems some- 
what difficult to prove that the Roman lady was a 
parishioner, and unless she was, the burial of her 
remains in the churchyard would be an invasion of 
the rights of the living parishioners, and would re- 
quire to be assented to by the church-wardens on 
their behalf. Again, who is to bear the cost of the 
reinterment? The statutory provisions enabling 
the expense to be thrown on the poor rate do not 
appear to be applicable to the case of the reinter- 
ment of remains supposed to be those of ‘a lady of 
rank.’ And lastly, as the property in the Roman 
lady and her coffin appears to be in the owner of 
the soil in which they were discovered or his as- 
signee, the vicar would seem to render himself lia- 
ble to proceedings if he should insist on interring 
them.” Is there, upon the face of the whole earth, 
another human being who can so easily make a fool 
of himself upon a slight pretext as the average 
English ecclesiastic, whether the question is one of 
dead bodies or vestments, or marrying a deceased 
wife’s sister? We ask for information, like Miss 
Dartle. We know what Lord Bramwell will an- 
swer. 


The most singular instance of a practical test in 
evidence was that used at a late court in Mercer 
county, Pennsylvania. Some weeks ago a young 
woman named Scott, who was soon to become a 
mother, appeared before a Mercer county justice of 
the peace and swore out a warrant for the arrest of 
a young man named William Bloodgood on a 
charge of assault and battery. Bloodgood was ar- 
rested. The young woman swore that two weeks 
previously the prisoner had come to her house, and 
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as she objected to his remainiug he had choked her 
until she was almost unconscious, and had twisted 
her left wrist, almost dislocating it. She said the 
marks of his fingers and thumb were visible on her 
throat for several days, and her wrist had remained 
crooked for some time. She had no witnesses of 
the assault. Bloodgood admitted having been at 
the young woman’s house, but denied the assault. 
The justice held him however for trial. The case 
came on for trial. The complainant appeared, 
carrying her three weeks’ old baby. She swore to 
having been assaulted by the prisoner, as she had 
sworn before the justice of the peace, and that she 
was the mother of the child in her arms. Her law- 
yer then offered to show the baby to the jury; after 
examining it the judge allowed this, and the prose- 
cuting lawyer took the infant to the jury, and un- 
covering its throat revealed to them the distinct 
marks of four fingers on one side of it, and the 
plain and unmistakable impression of a thumb on 
the other. After the remarkable birth-marks {had 
been examined by the jury the lawyer uncovered 
the baby’s left wrist. It was twisted out of shape 
and swollen, as if it had been suddenly wrenched. 
These marks on the throat and the twisted wrist 
corresponded exactly with the injuries the baby’s 
mother swore, more than a month before it was 
born, to having received at the hands of the pris- 
oner Bloodgood. After this startling and most ex- 
traordinary evidence was presented the prosecution 
rested its case. The prisoner was convicted. This 
beats all those bastardy cases where babies have 
been proffered to show resemblance to the alleged 
fathers. The newspaper report from which we 
glean this does not show whether there was any ex- 
pert testimony on the subject of birth-marks, but 
we should hardly think a jury justified in assuming 
such results without evidence, and we should think 
the woman too far advanced in pregnancy to ren- 
der such a result probable. 


Our views in regard to capital punishment seem 


to have been misunderstood. We are in favor of en- 
forcing all our laws, including the penalty of capi- 
tal punishment, so long as they remain in the stat- 
ute book. We have no scruple about the right of 
society to inflict capital punishment. But we do 
not see how it betters things, because a man has 
been killed or a wife beaten, to kill the murderer 
or beat the beater. Such severe laws are difficult 
We would like to see the experiment 
of abolishing capital punishment fairly tried. Of 
course it should be understood that the substitute 
of imprisonment for life shall be inexorably and im- 
partially inflicted —no pardons. It will be urged 
in opposition that this will not come to pass. But 
it is no reason against the repeal of an unjust 
or impolitic law that the public authorities will not 
do their duty in regard to a substituted law. They 
must be made to do it by force of public opinion. 
Having said thus much, we say also that we hope 
that the governor will not shnnk from his duty 
about Mrs. Druse. “ 


to enforce. 





The women’s-rights women have won a notable 
triumph in this State. The Senate, by a decisive 
majority, have passed afbill to enable women to vote 
at municipal elections. We do not know whether 
it is constitutional, nor what the Assembly or the 
governor will say to it, but we do believe that if 
women want to vote men have no right to say they 
shall not. Heaven forbid, however, that they 
should ever want to vote, much less to hold office! 
Miss Anthony predicts that a woman will some time 
be president. This sort of ambition is mischievous, 
There are too many unfit voters and office-holders 
now. But it seems a tyranny to say that an intelli- 
gent, wealthy woman may not have a voice in pub- 
lic affairs, when every drunken loafer, and foreign 
crank, and ignorant boor in breeches may have. It 
is quite amusing, by the way, to see that ‘* Demo- 
crats” are the hottest in the opposition. 


Segeaiilpanisca 
NOTES OF CASES. 


N Buckmaster v. McElroy, Nebraska Supreme 
Court, the action was against a rumseller for 
injuries sustained by the plaintiff in consequence of 
intoxication produced by liquors soid’ him by the 
defendant, under a statute providing that the rum- 
seller ‘‘shall pay all damages that the community 
or individuals may sustain in consequence of such 
traffic.” It was held that the action was maintain- 
able. Cobb, J., said: ‘*The question controlling 
this case arises upon the meaning of the above 
words of the statute, and especially the word ‘indi- 
viduals,’ as there used. Does this word, as there 
used, include in its meaning the individual who 
participates in the said traflic by purchasing the 
identical intoxicating liquor from the use of which 
the intoxication and damages result? This ques- 
tion has not heretofore arisen directly, nor has its 
consideration been necessary in any case decided 
by this court. It will not be denied, nor can it be, 
that the language of the statute is broad enough to 
cover the damage which the willing purchaser of 
intoxicating liquors may sustain by reason of their 
use. He is embraced within the meaning of the 
word ‘individuals,’ and there is nothing in the see- 
tion, or in the entire act, to indicate a purpose on 
the part of the framers of the law to limit the 
meaning of that word within narrower bounds than 
those of the general and popular acceptation. There 
is, it must be admitted, great force in the argument 
of counsel for defendants in error, drawn from the 
cases cited, to the effect that the remedy by suit 
for damages attributed to the traffic in intoxicating 
liquors is limited to those sufferers who are not 
moving parties or participants in the wrong that 
-auses the injury complained of. But an examina 
tion of other provisions of the act will, J think, 
show that such a restriction was not in the mind of 
the Legislature when framing or passing the act. 
The section above quoted makes the vendor liable 
to pay two classes of damages — one those of the 
indiyiduals, the other those of the community. If 
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a willing and consenting individual shall be ex- 
cepted from the provision, why not a willing and 
consenting community? The word ‘community’ 
here evidently means the organized community — 
the organizations of community charged with the 
duty of supporting the poor, the preservation of 
peace, and the execution of the laws. Under the 
provisions of section 17 of the act whenever any 
person shall become a county or city charge by rea- 
son of intemperance, a suit may be instituted by the 
proper authorities on the bond of any person li- 
censed, under the provisions of the said act, who 
may have been in the habit of selling or giving in- 
toxicating liquors to the person so becoming a pub- 
lic charge, although in all such cases the county or 
city has given a willing consent to the sale of the 
liquors which have wrought the injury — not only 
so, but has received a valuable consideration for 
such consent. I am unable to make a distinction 
between the case of the willing and consenting in- 
dividual and that of the at least equally willing 
and consenting community. Looking then to the 
intent of the Legislature, as indicated by the lan- 
guage used in these several sections, I find no war- 
rant for denying the remedy by action to the indi- 
vidual who called and paid for the liquors which 
have caused the injury directly to himself. While 
I do not conceive that the conclusion above drawn 
would suffer from the application of the strictest 
tules of construction, yet I do not think the rule of 
the English courts, and which once prevailed in 
this country, that statutes which alter common-law 
remedies, or affect common-law rights, must be 
strictly complied with as prevailing with us at this 
day. Mr. Sedgwick, in his work on the Construc- 
tion of Constitutional and Statutory Law, after dis- 
cussing this question as well in the light of reason 
as of the authorities, at page 274 says: ‘It would 
appear therefore that the doctrine that the statutes 
in derogation of the common law are to be strictly 
construed, has now no foundation in our jurispru- 
The same author defines a remedial act to 
be one of those ‘ made from time to time to supply 
defects in the existing law, whether arising from 
the inevitable imperfection of human legislation, 
from change of circumstances, from mistake or any 
other cause’ (page 32); and at page 309 he quotes 
from Dwarris ‘that the words of a remedial statute 
are to be construed largely and beneficially, so as to 
suppress the mischief and advance the remedy.’ 
He also cites the case of Dean of York v. Middle- 
burgh, 2 Younge & J. 196, to the effect that it is by 
no means unusual, in construing a remedial statute, 
to extend the enacting words beyond their natural 
import and effect in order to include cases within 
the same mischief. It cannot be doubted that the 
statute which we are considering comes within the 
class of remedial statutes, nor that under the above 
authorities, we have ample warrant, were it neces- 
sary, for giving it the most liberal construction in 
the interest of justice and humanity.” Maxwell, 
C. J., concurred. Reese, J., dissented. This is 


dence.’ 





directly contrary to Brooks v. Cook, 44 Mich. 617; 
8. C., 38 Am. Rep. 282. 


In Reid v. Terwilliger, 42 Hun, 310, it is held that 
where, in an action under the civil damage act, 
brought against the lessor of the premises and the 
lessee who sold the liquor, jointly, a case is made 
which authorizes the recovery of exemplary dam- 
ages, as against the lessee and seller of the liquor, 
such damages may also be recovered from the les- 
sor, although they could not have been so recovered 
if the action had been brought against him alone. 
Learned, P. J., dissenting. 


In People v. Kurtz, 42 Hun, 335, the defendant, 
having been arrested by Pinkerton, talked with 
him about the accusation, and in answer to his 
question ‘‘what benefit am I to get out of this 
thing?” Pinkerton said the only benefit he could 
get, so far as he could see, was ‘‘ the benefit that 
any State’s witness would get.” He was warned 
by the district attorney that any statement he 
should make must be voluntary, and that no prom- 
ises would be made. He thereupon confessed, and 
his confession was put in evidence under objection. 
Held, improper, under Code Criminal Procedure, 
section 395. Landon, J., dissenting. 

In People v. Parr, 42 Hun, 313, it was held that 
a libel is not an ‘‘infamous crime” within section 
63 of the Code of Civil Procedure. ‘* Greenleaf 
gives as the enumeration of infamous crimes: trea- 
son, felony and the crimen falsi. The publication 
of a libel certainly is not within the first or the sec- 
ond. Nor is it within the third, the erimen falsi ; 
which implies some fraud or deceit, and which of 
itself must indicate a bad and immoral character. 
Now, on the contrary, the publication of a libel, 
while it may sometimes be done with a very bad 
intent, does not necessarily imply disgraceful or 
immoral motives. It is not necessary to refer to 
the many well known convictions in England of 
men influenced by patriotic motives, which prove 
this assertion. Certainly, the crime is not one 
which involves, necessarily, deception or dishon- 
esty. On the contrary, its publicity is of the es- 
sence of the wrong. We do not think therefore 
that the publication of a libel is, in its nature, an 
infamous crime, though it may sometimes show a 
malevolent or a contemptible spirit.” 


In Geo. Hill & Co. v. Hill, 55 L. T. Rep. (N. 8.) 
769, Kekewich, J., in the Chancery Division, heid 
that a covenant not to ‘‘ engage in or be inany way 
concerned or interested in” a particular business 
was broken by the covenantor’s being employed as 
servant in such a business at a weekly salary. This 


decision was based on the word ‘‘ concerned.” The 
point was not much discussed in the opinion. In 
Allen v. Taylor, 24 L. T. Rep. (N. 8.) 249, the seller 
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of a business agreed that he would not exercise or 
carry on the trade, either in his own name or in 
that of another person, in a certain place. Held, 
that his managing the business of another person in 
the same trade and place at a weekly salary was not 
a breach. In Bowers v. Whittle, 63 N. H. 147; 8. 
C., 56 Am. Rep. 499, it was held that a contract 
not to practice dentistry in person or by agents, 
within certain limits, is not violated by working 
for another. 


USURY—PENALTY—FOREIGN STATUTE. 


VERMONT SUPREME COURT, JAN. 20, 1887. 


BLAINE V. CURTIS. 

Penalties given by the usury laws of one State are not recov- 
erable in the courts of another State. When the courts 
of another State construe its statute against usury as pe- 
nal, such construction is controlling in the courts of this 
State. 


— of debt to recover the penalty given by the 
statute of New Hampshire for taking usury. The 
opinion states the case. 


Roswell Farnham, for plaintiff. 
John H. Watson, for defendant. 


WALKER, J. The case comes before us upon gen- 
eral demurrer to the declaration, and the only ques- 
tion to be decided is whether the forfeiture imposed 
by the laws of New Hampshire upon a person receiv- 
ing interest at a higher rate than six per ct ruay be 
enforced by an action of debt, in favor of erson 
aggrieved in this State. 

The provisions of the statute, which sre ostan- 
tially laid out iu the declaration, are as ee 
any person upon any contract receives in.erest at a 
higher rate than six per centhe shall forfeit three 
times the sum so received in excess of six per cent to 
the person aggrieved, who will sue therefor.” 

It is alleged in substance in the declaration that the 
defendant at Piermont, inthe State of New Hamp- 
shire, received upon a promissory note for the sum of 
$1,500, then held by the defendart and owing by the 
plaintiff to her, $30 interest in excess of six per cent 
for the plaintiff on the first day of May in each year 
for six years beginning May, 1876,and ending with 
May, 1882, making $180 thus received by the defend- 
ant of the plaintiff in excess of six per cent interest 
during the years named; it is also alleged that by vir- 
tue of the statute of New Hampshire arofesaid an ac- 
tion hath accrued to the plaintiff to recover of the de- 
fendant three times the excess of six per cent interest 
so paid. 

The case stated comes within the statute declared 
upon, and if the suit has been instituted in New 
Hampshire there could be no doubt of the right of the 
plaintiff to recover, if the action is not barred in that 
State by the statute of limitations. 

The question here is, can the liability imposed by 
the statute be enforced out of the limits of New 
Hampshire? This must depend on the nature of the 
liability and the manner in which it is created. It ig 
nota responsibility ex contractu. And the question 
arises, is it a liability imposed by the statute upon a 
person receiving illegal interest for a violation of its 
provisions and penal in its nature, or is it a statute 
declaratory of acommon-law right and a means or 
way enacted for enforcing it, and therefore remedial 
in its nature? 

If it only gave a remedy for an injury against the 





es 


person by whom it iscommitted to the person injured, 
and limited the recovery tothe mere amount of log 
sustained, or to cumulative damages as compensatio, 
for the injury sustained, it would fall within the clag 
of remedial statutes. 1 Bl. Com. 86; 1B.& P.N. R. 179. 
180; 2 T. R. 154, 155, note; 3Saund. 376, note 7; 1 Salk 
206; Boice v. Gibbons, 8 N. J. L. 324: Burnett v. Ward, 
42 Vt. 80. But this statute does not limit the recovery 
to the mere amount of the loss sustained, or to cump. 
lative damages as compensation; it goes beyond and 
inflicts a punishment upon the offender. It makes the 
taking of illegal interest an offense, and prescribes g 
penalty of three times the amount of illegal interes 
taken. The right of action under it does not arise out 
of any privity existing between the person paying and 
the person receiving the illegal interest, but is derived 
entirely from the statute. The action given is not to 
recover back money that the person receiving had no 
lawful right to take and hold against the person pay- 
ing it, but one to recover a penalty for a breach ofa 
statute law, and founded entirely upon the statute im. 
posing the forfeiture. 

It was held in Hudbell v. Gale, 3 Vt. 266, that what- 
ever may be the form of the action, if it is founded 
entirely upon a statute, and the object of it is to re. 
cover a penalty or forfeiture, it is a penal action. We 
think the liability created by the statute declared 
upon is clearly a statutory one, imposed upon the per. 
son receiving illegal interest as a wrong-doer, and pe- 
nal inits nature. This view is supported by the decis- 
ions of many courts of last resort, some of which hare 
been cited in the argument. We refer however only 
to a decision of the Supreme Court of the United 
States in a case analogous to the case at bar. The pro- 
visions of the actin question are similar to the pro- 
visions of the national currency uct of Congress, ap- 
proved June 3, 1864, which provides that if unlawful 
interest is received by any banking association cre- 
ated by it, the person or persons paying the same, or 
their legal representatives may recover back, in an ac- 
tion of debt twice the amount of interest thus paid 
from the association taking or receiving the same. 
This provision of the currency act referred to came 
up for consideration by the Supreme Court of the 
United States in the case of Barnet v. National Bank, 
98 U.S. 555, where the plaintiff in error sought to 
avail himself of the benefit of the act in his defense by 
way of offset and counter-claim to the bill of exchange 
on which the suit was brought. Justice Swayne, in 
delivering the opinion of the court, denied the relief 
sought, and said: ‘‘The remedy given by the statute 
for the wrong is a penal suit. To that the party ag- 
grieved or his legal representative must resort. He 
can have redress in no other mode or form of proced- 
ure. The statute which gives the right prescribes the 
redress. The suit must be brought especially to re- 
cover the penalty where the sole question is the guilt 
or innocence of the accused.”’ 

This statute has been repeatedly under the consid- 
eration of the Supreme Court of the State of New 
Hampshire, and has been by that court invariably 
treated as a penal statute. Harper v. Bowman, 3 N.H. 
489, was an action to recover a forfeiture of three 
times the illegal interest paid; it was objected that 
some part of the penalty was barred by the statute of 
limitations, and the court, in considering the ques 
tion, held that the act limiting suits on penal statutes 
which provided that actions upon any penal statute 
shall be brought within one year from the time of com- 
mitting the offense, was controlling in the decision of 
the question raised. 

In Kempton v. Savings Institution, 53 N. H. 581, the 
court treated the statute as a penal one, in an able 
opinion, upon its construction and rules of pleading 
applicable to actions brought upon it. 
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This construction which has been given to the stat- 
ate by the Supreme Court of the State in which it was 
enacted, treating and holding it a penal statute, 
should be followed, and is controlling in courts of this 
State. Hunt v. Hunt, 72 N. Y. 217; S. C., 28 Am.Rep. 
129; Leonard v. Steam Nav. Co., 84 N. Y. 48; 8. C., 38 
Am. Rep. 257. 

It is well settled that no State will enforce penalties 
imposed by the laws of another State. Such laws are 
universally considered as having no extraterritorial 
operation or effect, whether the penalty be to the pub- 
licor to persons. They are strictly local,and affect 
nothing more than they can reach within the limits of 
the State in which they were enacted. They cannot 
be enforced in the courts of another State either by 
force of the statute nor upon the principles of State 
comity. Story Confl. Laws, §§ 620-621; Rorer Inter- 
state Law, 148, 165; Ogden v. Follett, 3T. R. 733; Sco- 
ville vy. Canfield, 14 Johns. 338; 8. C., 7 Am. Dec. 467; 
First Nat. Bank of Plymouth v. Price, 38 Md. 487; 
Derrickson v. Smith, 27 N. J. L. 166; Barnes v. Whit- 
aker, 22 Ill. 606; Sherman v. Gassett, 9 id. 521; Henry 
y. Sargeant, 13 N. H. 321; 8S. C., 40 Am. Dec. 146; 
Slack v. Gibbs, 14 Vt. 357. 

Actions for the recovery of a penalty or forfeiture 
given by the laws of one State upon usurious contracts 
made and entered into in such State will not lie in 
another State. Such laws are held to be penal in their 
nature and governed by the general rule that they 
have no extraterritorial force,aud can be enforced 
only by the courts of the State in which they are en- 
acted. Rorer Interstate Law, 165; Barnes v. Whita- 
ker, 22 Il. 606; Sherman v. Gassett, 9 id. 521. 

The judgment of the County Court sustaining the 
demurrer and adjudging the declaratiou insufficient 
was correct, and is affirmed. 


—__+—___—_ 


CONTRACT—RESTRAINT OF TRADE. 
NEW JERSEY COURT OF CHANCERY. 
DECEMBER 18, 1886. 
MANDEVILLE V. HARMAN, 

It was agreed between A. and B., physicians, at Newark, that 
the former should [serve the latter in his professiona] 
business, for a specified period, less than two years, ata 
fixed monthly compensation, and a contingent compen- 
sation in addition, and that A. should never engage in the 
practice of medicine or surgery at Newark. Held, that 
the latter agreement was unreasonable and void.* 


N application for an injunction. Heard on billand 
affidavit, and answer and affidavit, and order to 
show cause. Facts are stated in opinion. 


Joseph Coult, for complainant. 
John R. Emery, for defendant. 


Van Fieet, V.C. This is an application for an in- 
junction to restrain the defendant from violating his 
covenant. The litigants are physicians. The bill says 
that the complainant, by many years’ practice and 
diligent attention to business, has succeeded in acquir- 
ingalarge and profitable practice, and that in the 
early part of 1885 his practice became so large as to 
render it necessary for him to employ an assistant, 
and that the defendant became his assistant under a 
written contract, executed under seal, on the 22d day 
of April, 1885. By the contract the defendant bound 


[* See Timmerman v. Dever, 52 Mich. 34; 8. C., 50 Am. 
Rep. 240; Wiley v. Baumgardner, 97 Ind. 66: S. C., 49 Am. 
Rep. 427; Smalley v. Greene, 52 Iowa, 241; 8. C., 35 Am. Rep. 
27; Cook v. Johnson, 47 Conn, 175; S. C., [86 Am. Rep. 64. 
—Ep.] 








himself to devote his time and attention to the busi- 
ness of the complainant, and to give thereto all his 
skill and ability, for the period of three months, at a 
compensation of $125, and the one-fourth of such sum 
as the complainant’s income from his practice, for the 
three months that the defendant was to serve him, 
should exceed his average income for the months of 
July, August and September, in the three preceding 
years. The contract gave the complainant the option, 
on the expiration of the first three months, to extend 
the defendant’s term of service, at the same rate of 
compensation, to the 22d of April, 1886. The com- 
plainant exercised this option, and the defendant con- 
tinued to serve under the agreement until the 22d of 
April, 1886. On that day a further written agreement 
was made, and indorsed on the original agreement, by 
which the defendant’s term of service was extended 
until October 1, 1886, and his compensation was raised 
to $300; and it was also agreed that he should receive 
the fees for examining applicauts for insurance ina 
certain life insurance company, provided they did not 
exceed $50. By the last clause of the original agree- 
ment, the defendant made the following covenant: 
“‘In consideration of this contract made with him by 
the said Mandeville, the said Harman hereby cove- 
nants and agrees not to engage in the practice of medi- 
cine or surgery in the city of Newark at any time here- 
after.”’ Tue defendant has recently, and since the Ist 
of October, 1886, rented an office in the city of New- 
ark, and pu! outa sign as apbysician. By his answer 
he admits that he intends to establish himself in prac- 
tice there. The complainant asks that an injunction 
issue restraining him from doing so. The defendant 
resists the application, on two grounds: First, that 
the covenant is unreasonable, and therefore void; and 
second, that it is unenforceable in equity, because it is 
not supported by an adequate consideration. 

The covenant under consideration is a contract in 
restraint of trade. Such is the designation universally 
applied to such engagements. And no principle of law 
is more generally recognized than that a contract 
which precludes a person from the right to employ 
his talents, his industry, or his capital, in any useful 
undertaking, is void. Whether the restraint be gen- 
eral or partial, Mr. Justice Bronson says the law starts 
out with the presumption that a contract in restraint 
of trade is void; and it is only by showing that the 
contract is good that this presumption will be rebut- 
ted. Therule is not that a limited restraint is good, 
but that it may be good. It is valid when the restraint 
is reasonable; and the restraint is reasonable when it 
imposes no shackle upoi the one party which is not 
beneficial to the other. Ross v. Sadgbeer, 21 Wend. 
168, 

The authorities are uniform that such contracts are 
valid when the restraint they impose is reasonable, 
and the test to be applied, in determining whether the 
restraint is reasonable or not, prescribed by Chief 
Justice Tindal, in Horner v. Graves, 7 Bing. 735, and 
uniformly adopted in subsequent cases, is this: To 
consider whether the restraint is such only as to afford 
a fair protection to the interest of the party in favor of 
whom it is given, and not so large as to interfere with 
the interest of the public. Whatever restraint is larger 
than the necessary protection of the party cun be of no 
benefit to either; it can only be oppressive, and if op- 
pressive, it is, in the eye of the law, unreasonable and 
void, on the ground of public policy, as being injurious 
to the interests of the public. Therule, as just stated, 
isthe law ofthis State. Chief Justice Beasley, in 
pronouncing the judgment of the Court of Errors and 
Appeals, in Brewer vy. Marshall, 19 N. J. Eq. 647, said: 
“And so farhas this principle (that contracts in re- 
straint of trade are void) been carried, that even in 


| cases in which the restraint sought to be imposed is 
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only partial, it has been repeatedly held that such 
agreement will be void, unless it be reasonable, and 
that no such agreement can be reasonable in which 
the restraint imposed on the one party is larger than 
is necessary for the protection of the other.” This is 
the rule by which the validity of the covenant on 
which the complainant relies must be tried. 

The fault imputed to the covenant is that the re- 
striction which it imposes isto endure foran unrea- 
sonable period of time—for a much longer period than 
will be necessary for the protection of the complain- 
ant. It interdicts the defendant, it will be observed, 
from practicing medicine or surgery in the city of 
Newark at any time hereafter. The restraint covers 
the whole period of the defendant’s life; and if an in- 
junction is awarded enforcing the covenant according 
to its terms, the defendant can never, at any time 
hereafter, practice his profession inthe city of Newark, 
though the complainant may the next year, or even 
the next month, after the injunction issues, lose his 
life or his reason, or remove to another field of prac- 
tice. Under such circumstances the injunction would 
give no protection to the complainant, he would need 
none, and the only purpose the injunction could serve 
would be to causelessly oppress the defendant. The 
Court of King’s Bench, in Hitchcock vy. Coker, 6 Ad. 
& BE. 438, held a similar contract void. The defendant 
there had entered the service of the plaintiff, who was 
a druggist carrying on his business in the town of 
Taunton, as the plaintiff's assistant, under a written 
contract whereby he agreed, in consideration of the 
salary to be paid to him by the plaintiff that he would 
not at any time after leaving the plaintiff's service, en- 
gage, either directly or indirectly, in the business of a 
chemist and druggist within the town of Taunton- 
After leaving the plaintiff's service, the defendant 
violated his contract. The plaintiff sued him, and had 
a recovery. The court, in pronouncing judgment on 
a motion in arrest of judgment, by Lord Denman, C- 
J.,said: “The agreement as to the time is indefinite. 
[tis not limited to such time as the plaintiff should 
carry on business in Taunton, nor to any given num- 
ber of years, noreven to the life of the plaintiff; but 
it attaches tothe defendant as long as he lives, 
although the plaintiff may have left Taunton, or 
parted with his business, or be dead. * * * Inthe 
absence of any authority establishing the validity of 
an agreement thus indefinite in point of time, and try- 
ing the reasonableness of it by the test given in Hor- 
ner v. Graves, we think that the restraint is larger than 
the necessary protection of the party in favor of whom 
it is given requires, and that it is therefore unreason- 
able and oppressive.”” Judgment was given for the 
defendant. The case was then taken by writ of error 
to the exchequer chamber, and there the judgment of 
the King’s Bench was reversed. The reversal was put 
distinctly on the ground that a restriction, so exten- 
sive in point of time, was necessary forthe protection 
of the promisee or covenantee in the enjoyment of the 
good-will of his trade, and should therefore be held to 
be reasonable. Chief Justice Tindal, in delivering the 
opinion of the court, said: ‘‘ The good-will of a trade 
isa subject of value and price. It may be sold, be- 
queathed, or become assets in the hands of the per- 
sonal representative of a trader; and if the restriction 
as to time is to be held to be illegal if extended beyond 
the period of the party by himself carrying on the 
trade, the value of such good-will, considered in those 
various points of view, is altogether destroyed. If 
therefore it is not unreasonable, as undoubtedly it is 
not, to prevent a servant from entering into the same 
trade, in the same town in which his master lives, so 
long as the master carries on the trade there, we can- 
not think it unreasonable that the restraint should be 





carried further, and should be allowed to continue, if 
the master sells the trade, or bequeaths it, or it be- 
comes the property of his personal representative.” 
6 Ad. & E. 453. This doctrine has been adhered to in 
subsequent cases, and is now the established law of 
Great Britain. Pemberton v. Vaughn, 10 Q. B. 87; 
Elves v. Crofts, 10 C. B. 241; Atkyns v. Kinnier, 4 Exch. 
(W., H. & G.) 782. 

The legality of restrictions of this kind is put, it will 
be observed, exclusively on the ground that they must 
be upheld as valid, to prevent the destruction ofa 
property, right, or interest called the good will of a 
trade or business. This right orinterest, in this coun- 
try, is without a well-defined legal character. It weuld 
seem that it is scarcely possible for it to exist even in 
England, where it has received repeated judicial re 
cognition, except in connection with a store or shopor 
some other permanent place of business; for Lord 
Eldon defined it as nothing more than the probability 
that the old customers will resort to the old place 
(Cruttwell v. Lye, 17 Ves. 346), and Lord Chelmsford 
has said concerning it, that when a trade is established 
in a particular place, the good-will of that trade means 
nothing more than the sum of money which any per- 
son would be willing to give forthe chance of being 
able to keep the trade connected with the place where 
it has been carried on. Austen v. Boys, 2 De Gex & J. 
626. Its existence as property in this country has re- 
ceived more decided recognition in cases involy- 
ing the disposition and distribution of partner. 
ship assets than in any other class of cases, but 
even in such cases it can only exist, says Mr. Justice 
Story, where the partnership conducts a commercial 
business or trade, and that it does not exist where a 
professional business is carried on by copartners; for 
in such cases the amount of business done by each 
member of the firm depends almost entirely on the 
confidence reposed in him personally as a professional 
man. Story Partn., § 99. Sir John Leach, V. C., in 
Farr v. Pearce, 3 Madd. 74, held that on the death of 
one of two surgeons who were conducting business 
as copartners, the survivor was not obliged, in the ab- 
sence of a contract requiring him to do so, to give up 
the business and sell the practice, but that he had the 
right to continue the practice and take all the emolu- 
ments arising therefrom. 

Professional skill, experience and reputation are 
things which cannot be bought or sold. They consti- 
tute part of the individuality of the particular person 
and die with him. There can be no doubt, I think, 
that if the complainant was the most distinguished 
physician of the city of Newark, and had by far the 
most lucrative practice in that city, and he should be 
so unfortunate as to die next month or next year, it 
would be impossible for his personal representative to 
sell his good-will or practice, as a thing of property 
distinct from the office which he had occupied prior 
to his death, for any price; and I think it is equally 
obvious that if it were sold in connection with his of- 
fice, the only possible value which could be ascribed 
to it would be the slight possibility that some of the 
persons who had been his patients might, when they 
needed the services of a physician, go or send there 
for the next occupant of the office. The practice of 4 
physician is a thing so purely personal, depending 80 
absolutely on the confidence reposed in his personal 
skill aud ability, that when he ceases to exist it nec- 
essarily ceases also, and after his death can have 
neither intrinsic nor market value. And if the com- 
plainant should make sale of his practice in his life 
time, it is manifest all the purchaser could possibly 
get would be immunity from competition with him, 
and perhaps his implied approval that the purchaser 
was fit to be his successor; but it would be impossible 
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for him to transfer his professional skill and ability 
to his successor, or to induce anybody to believe that 
he had. 

These considerations make it apparent, I think, that 
the reason which induced the Court of Exchequer 
Chamber to hold a like restraint valid in Hitchcock v. 
Coker does not exist in this case. There a right or 
interest existed, which according to the law of Great 
Britain would on the death of its possessor pass to its 
personal representative. Nosuch right or interest ex- 
ists here. At least its existence is as yet unrecognized in 
this State by law. No court of law of this State has as 
yet decided that a covenant between professional gen- 
tlemen, so extensive in duration as the one under 
consideration, is valid. There is strong reason to 
doubt its validity. Itis one of the natural rights of 
every citizen of this State to use his skill and labor in 
any useful employment, not only to get food, raiment 
and shelter, but to acquire property; and I think it 
may be regarded as very certain that the courts will 
never deprive any one of this right, or even abridge it, 
except in obedience to the sternest demands of jus- 
tice. 

Chief Justice Beasley, in speaking of the covenant 
on trial in Brewer v. Marshall, supra, said that the re- 
straint which it imposed was general, as to time, 
place and person, and it therefore transcended by far 
the limits of utility to the covenantee, and must for 
that reason be declared void. 

And Chief Justice Woodward, in Keeler v. Taylor, 
53 Penn. St. 469, declared that such contracts, if they 
were not limited to a reasonable time as well as 
confined to a reasonable space, were void at law. 
He said also that if the terms they imposed were 
at all hard, equity would not enforce them. 

Vice-Chancellor Shadwell had previously given ex- 
pression to the same view in Kimberley v. Jennings, 6 
Sim. 352. Besides no one can fail to see, that if this 
covenant is valid and enforceable in equity, then it is 
competent for every merchant and trader, when he 
employs a clerk or shop-girl, to require them, although 
the compensation he agrees to pay is no greater than 
that which is customarily paid for such service, to en- 
ter into acovenant that on quitting his service they 
will not, at any time afterward, accept like employ- 
ment from any other merchant or traderin the same 
town or city, and that if such covenants are made, 
and are subsequently broken, it will be the duty of 
this court to enforce them, though the consequence 
may be that a citizen will thereby be deprived of his 
only means of supporting himself and his family. It 
may be well doubted, I think, whether legal rules, pro- 
ducing such consequences, will ever be established 
merely by force of judicial action. 

The conspicuous defect of the complainant’s case is 
that the legal right on which he founds his claim to an 
injunction is not clear. No court of this State has 
ever declared that a covenant like that on which the 
complainant rests his claim is valid. Onthecontrary, 
it appears that the general legal presumption is against 
the validity of such covenants. In this position of 
affairs, the duty ofthe court is plain; for in the lan- 
guage of Chief Justice Beasley no rule of equity is 
better settled than the doctrine that a complainant is 
not in a position to ask for a preliminary injunction 
when the right on which he founds his claim is, as a 
matter of law, unsettled. Citizens’ Coach Co. v. Cam- 
den Horse R. Co., 29 N. J. Eq. 304. 

My judgment being for the defendant on the first 
ground taken by him, itis not necessary to express an 
opinion on the second. 


An injunction must be denied. 





MARRIAGE — CONVEYANCE BY HUSBAND 
IN CONTEMPLATION OF. 
KENTUCKY COURT OF APPEALS. 
DECEMBER 7, 1856. 


FENNESSEY V. FENNESSEY.* 


Where a man possessed of an estate amounting in value to 
from $40,000 to $80,000, acquired largely through the skill 
and industry of his first wife, deceased, three days be- 
fore his marriage with his second wife conveys land 
worth $9,000 to three ofthe children of his first wife, in 
pursuance of promises made to her, and of intentions 
often expressed, and apparently in good faith, the settle- 
ment will be sustained by a court of equity as against the 
second wife’s claim for dower in the lands so conveyed. 


; omen from Chancery Court, Kenton county. 


Simmons & Schmidt, for appellant. 


Benton & Benton and L. J. Blaklay, for appel- 
lee. 


Pryor, C. J. This action was instituted in the 
Kenton Chancery Court by the appellant, Alicia T. 
Fennessey, against James FE. Fennessey and others, to 
recover dower in certain houses and lots in the city of 
Covington, alleged to have been owned by her hus- 
band in his life-time, and conveyed by him to his 
children by a former wife, in fraud of her marital 
rights. John Fennessey was married to the appellant 
on the 24th of September, in the year 1867, and three 
days before the marriage conveyed the houses and 
lots in which dower is claimed, of the value of $9,000, 
to three of his children by his first wife, who are the 
present appellees. This is the second time the case 
has been in this court; the first appeal presenting the 
question alone as to the sufficiency of the petition, to 
which a demurrer had been sustained, and the judg- 
ment reversed. 

John Fennessey married his first wife, Angeline De- 
maris, in the year 1855. She was then the owner of a 
millinery establishment, and her husband owned a 
small stock of dry goods, their joint fortune not ex- 
ceeding $1,500. After the marriage, her business was 
transferred to the store of her husband, in which she 
took an active part, and sometimes the absolute con- 
trol; and in nine orten years they accumulated an es- 
tate worth $100,000; and we might add that much of 
their success in business is to be attributed to the skill 
and industry of his wife. When her health began to 
fail, she often insisted upon her right to have her hus- 
band secure to her children some part of the estate, 
and his promises to do so were as frequent as her de- 
mands. They had four children, and prior to his 
wife’s death, he conveyed to his youngest child, Ange- 
line, a house and lot. This was in 1864. After his 
wife’s death he often spoke of his purpose to comply 
with his wife’s wishes, and even before her death had 
designated the particular houses, except the one for 
his son William. The intention of the father to con- 
vey these lots seems never to have been abandoned; 
but the deeds were not in fact executed until a few 
days prior to his last marriage. 

It is insisted by counsel for the appellant that any 
conveyance without consideration to children or 
others by one party, pending a marriage treaty, on 
the eve of its solemnization, without the knowledge 
or concurrence of the other party, is actual and pos- 
itive fraud that admits of no explanation or excep- 
tion; and therefore all the proof as to the claims of 
the first wifeand her children upon the husband’s 
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bounty, connected with the proof as to the value of 
his estate, can in no manner affect the decision of this 
case. 

In this view of the question presented we cannot 
concur. The general doctrine laid down by counsel is 
often found in the text-books as well as the reported 
cases; but upon an examination of the elementary 
rules upon the subject it wil) be found that such trans- 
actions are only prima facie fraudulent and void, and 
the reported cases cancelling such conveyances make 
the fraudulent intent with which they are made the 
question to be determined by the jury or the court; 
and the parties holding under the deed may show that 
no fraud was intended or practiced on the party com- 
plaining. If one, when about to consummate a mar- 
riage contract, should make a voluntary conveyance 
of his estate, orthe greater portion of it to his chil- 
dren, without the knowledge or consent of the wife, 
the conveyance would doubtless be of such a charac” 
teras to make the charge of fraud conclusive to the 
mind of the chancellor; butto hold that from every 
conveyance voluntarily made by the intended hus- 
band or wife lessening the value of the interest that 
the one might have in the estate of the other, by rea- 
son of the marital relation, arises a conclusive pre- 
sumption of fraud, would often work great injustice, 
and defeat bona fide conveyances made by those whose 
legal and natural duty requires them to provide for 
the maintenance and education of their children. 

A distinction is attempted to be drawn by some of 
the authorities between conveyances made by the hus- 
band on the eve of marriage, and those made by the 
wife; the authorities holding that while a conveyance 
secretly made by the wife on the treaty of marriage is 
prima facie fraudulent,it might not, under similar cir- 
cumstances, be held fraudulent if made by the hus- 
band. This doctrine is based on the ground that the 
consummation of the marriage burdens the husband 
with the wife’s support, and makes him liable for her 
debts. I Bright Husb. & Wife, 357; Countess of 
Strathmore v. Bowes, 1 Ves. Jr. 22. It is not neces- 
sary that we should follow or adopt sucha doctrine, 
and in the consideration of this case we will regard the 
marital rights of the one as sacred as those of the 
other. 

This court said, when the case was here, that the 
facts alleged made out a prima facie case, and if facts 
existed rendering the conveyances valid, [these facts 
must be pleaded. The promises made by the husband 
to his first wife to execute these several conveyances, 
and his continued purpose to do sv, cannot defeat the 
claim to dower of the present appellant, if the deeds 
were made with the fraudulent purpose of depriving 
the appellant of dower in this realty; and such testi- 
mony is admissible for the purpose only of showing 
that the conveyances were made in good faith, and if 
so made must be held valid, although their legal effect 
is to bar the appellant’s right of dower. If the prop- 
erty conveyed constituted the bulk of the husband’s 
estate, or was such an advancement to his children as 
was unreasonable when compared with the value of 
his entire property, we should have no hesitation in 
adjudging the conveyances fraudulent as to the wife. 
The testimony on the part of the appellees conduces 
to establish that in 1867, when this second marriage 
took place, the husband’s estate was of the value of 
$70,000 or $80,000, and onthe part of the appellants 
that it was of the value of $40,000 or $50,000, and by the 
commissioner that he sold the realty in the settlement 
of the estate, to pay debts, for $39,000. After the sec- 
ond marriage the husband and father was unfortu- 
nate in business, unhappy iv bis marriage relation 
became reckless and dissipated, and wasted nearly the 
whole of his estate. 

{The second wife (appellant) brought nothing to the 
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common fund, and we see no reason why the father, 
worth not less than $50,000, could not make advance. 
ments to his children by his first wife, amounting to 
$9.000. He doubtless thought it best to execute the 
deeds before the existence of the potential right of 
dower by his second wife; but this act. was not fraud. 
ulent, although made in contemplation of his second 
marriage. It was not done to prevent the wife from 
the enjoyment of his estate, or to deprive her of such 
an interest in it as she ought reasonably to have ex. 
pected when becoming his wife. That the appellant 
regarded the realty as belonging to the husband may 
be conceded, but it can be scarcely argued, that jf in- 
formed of the conveyances, she would have declined to 
enter into the marital relation. 

Adams on Equity, in treating of the right ofa 
woman to convey away her proverty after the contract 
of marriage bas been entered into, says ‘that it is for 
the court to determine in each case whether, having 
regard to the conditions of the parties and other at- 
tendant circumstances, a transaction complained of 
by the husband should be held as fraudulent.’’ Adams 
Eq. 406. Bigelow on Fraud, in discussing the same 
principle, says that the burden of impeaching the val- 
idity of the conveyance‘rests on the husband if he ob. 
jects toit. “The non-disclosure of an antenuptial 
conveyance would not of itself render the transaction 
impeachable by the husband, nor when provision was 
made by a widow for the children of a former mar- 
riage, would the deed beinvalid. This equity which 
arises in cases of this nature depends upon the pe- 
culiar circumstances of each case, as bearing on the 
question whether the facts door do not amount to 
fraud upon the intended husband.”’ Bigelow 
Fraud, 51. 

In this State the substance of the decisions is that 
for the husband, before marriage, to convey the whole 
or the greater portion of his estate away, without the 
knowledge of the wife, isa fraud on her rights, and 
this view is sustained by the weight of authority; and 
it may also be regarded as settled, that when any such 
voluntary conveyances are made without tbe knowl- 
edge of one of the contracting parties, it presentsa 
prima facie case of fraud, subject to be explained by 
the parties interested, and the burden is on the grant- 
ees to establish the validity of the deed. We find no 
case establishing the proposition that a deed or con- 
veyance made by the husband or wife, at the time 
possessed of an ample fortune, by which their children 
by a former marriage have been vested with the title 
to areasonable portion of the estate, and such asa 
father or mother in their pecuniary condition might 
reasonably advance to their children, is fraudulent as 
to the contracting party not informed of the convey- 
ance prior to the consummation of the marriage con- 
tract. To hold that such advancements cannot be 
made that are reasonable, looking to the condition of 
the father’s estate, would prevent any bona fide alien- 
ation, or advancement by him to his children by a 
former wife, and require that he should hold his en- 
tire estate, except from purchasers for value, that his 
intended wife may assert her inchoate right of dower. 
The actual purpose or intent to defraud must appear, 
and when made in good faith, such a settlement upon 
the children as was made in this case by the father 
will be sustained by acourt of equity. All the cases 
cited by counsel from Thayer v. Thayer, 14 Vt. 107, to 
Reynolds v. Vance, 1 Heisk. 344, show a disposition by 
the husband of all or nearly the whole of his estate, 
with circumstances attending the transaction that 
show a plain case of fraud. 

Mr. Story, in his work on Equity Jurisprudence, 
first volume, says that a secret conveyance made by 4 
woman in contemplation of marriage to her separate 
use will be held void and in derogation of the marital 
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rights of her husband, ora conveyance in favor of a 
person for whom she is under no moral obligation to 
provide. But, says the author, “if she only reason- 
ably provides for her children by a former marriage 
under circumstances of good faith, it would be other- 
wise.’ Where the intention isto provide for the 
children, and not to defraud the wife, and the ad- 
yancement or gift is reasonable, when considered with 
reference to the property owned by the donor or 
grantor, the chancellor will uphold the transaction; 
and after a careful review of the facts in this record, 
we are satisfied that no such facts are presented as 
will authorize the chancellor to disturb the convey- 
ances made, that the wife may obtain dower. 

Judgment affirmed. 

[See Kelly v. McGrath, 70 Ala. 75; S. C.,45 Am. Rep. 
15; Buller v. Butler, 21 Kans. 521; 8. C., 30 Am. Rep. 
441; Hamilton v. Smith, 57 Iowa, 15; S. C., 42 Am. 
Rep. 39; Green v. Green, 34 Kans. 740; S. C., 55 Am. 
Rep. 256.—Ep.] 

eee es 
CONSTITUTIONAL LAW — COLLATERAL IN- 
HERITANCE TAX. 
NEW YORK COURT OF APPEALS, FEB. 1, 1887. 


MATTER OF MCPHERSON. 


Chapter 83 of the Laws of 1885, imposing a specified tax “ for 
the use of the State,” on all property which shall pass by 
will or intestacy to or for others than father,mother, hus- 
band, wife, children, brother, sister, and lineal legitimate 
descendants, or bodies now exempt from taxation, is 
constitutional; sufficiently defines the use and purpose ; 
sufficiently provides for notice and hearing; and does 
not invest surrogates with any unwarranted powers. 

Eart, J. Mary McPherson died in the city of 
Albany, on the 6th day of February, 1886, leaving a 
will, which was admitted to probate by the surrogate 
of Albany county. In her will she bequeathed legacies 
to various persons who were in no way related to her, 
and upon the petition of the district attorney of that 
county the surrogate ordered the executors named in 
the will to pay the succession tax imposed by chapter 
483 of the Laws of 1885. The executors and several of 
the legatees appealed from the decision of the surro- 
gate to the General Term, and from aflirmance there 
to this court. 

The claim on the part of the appellants is that the 
act of 1885 is, for various reasons, unconstitutional and 
void; that the tax was not therefore lawfully im 
posed, and that its collection and payment cannot be 
rightfully enforced. 

The first section of the act provides that, ‘‘after the 
passage of the act, all property which shall pass by 
will, or by the intestate laws of this State, from any 
person who may die seized or possessed of the same 
while being a resident of the State, or which property 
shall be within this State, or any part of such property, 
orany interest therein, or income therefrom, trans- 
ferred by deed, grant, sale or gift made or intended to 
take effect in possession or enjoyment after the death 
of the grantor or bargainor, to any person or persons, 
or to a body politic or corporate, in trust or otherwise, 
or by reason whereof any person or 
corporate shall becom 


body politic or 
beneficially entitled, iu posses- 
sion or expectancy, to any property or the income 
thereof, other than to or for the use of father, mother, 
husband, wife, children, brother and sister and lineal 
descendants born in lawful wedlock, and the wife or 
widow ofason and the husband of a daughter, and 
the societies, corporations and institutions now 
exempted by law from taxation, shall be and is sub- 
ject to a tax of 85 on every $100 of theclear market 








value of such property, and at and after the same rate 
for any less amount, to be paid by the treasurer of the 
proper county, and in the city and county of New 
York to the comptroller thereof for the use of the 
State; and all administrators, executors and trustees 
shall be liable for any and all such taxes until the same 
shall have been paid, as hereinafter directed.” 

We entertain no doubt that such a tax can be con- 
stitutionally imposed. The power of the legislature 
over the subject of taxation, except as limited by con- 
stitutional restrictions, is unbounded. It is for that 
body, in the exercise of its discretion, to select the 
objects of taxation. It may impose all the taxes upon 
lands, or all upon personal property, or all upon houses 
or upon incomes. It may raise revenue by capitation 

axes, by special taxes upon carriages, horses, servants, 

dogs, franchises, and upon every species of property, 
and upon all kinds of business and trade. People v. 
Mayor of Brooklyn, 4N. Y. 419; Stuart v. Palmer, 74 
id. 183; People v. Equitable Trust Co., 96 id. 387; Port- 
land Bank v. Apthorp, 12 Mass. 252; Cooley on Taxa- 
tion, 7. Taxes upon legacies and inheritances have 
been approved generally by writers upon political 
economy and system of taxation, and no tax can be 
less burdensome and interfere less with the productive 
and industrial agencies of society. Such taxes wereim- 
posed in Rome two thousand years ago, and are now 
imposed in England and several of the continental 
countries of Europe; and in the State of Pennsyl- 
vania, Maryland and Virginia, and perhaps other 
States of this country. Williams’ case, 3 Bland’s Ch. 
186, 259; Eyre v. Jacobs, 14 Gratt. 422. And in 1864 (13 
U. 8. Stats. at Large, 287) a tax was imposed by the 
Federal government upon successions to real estate. 
The acts imposing such taxes have frequently come 
before the courts, and bave uniformly been upheld. 
Carpenter v. Commonwealth of Pennsylvania, 17 How. 
456; Scholey v. Rew, 23 Wall. 331; Ctapp v. Sampson, 
94 U.S. 589; Rice v. Blukesly, 101 id. 174; Mason vy. 
Wharton, 104 id. 689; Jn re Short’s Estate, 16 Penn. St. 
63; Stringer v. Commonwealth of Pennsylvania, 26 id. 
22; Commonwealth v. Freedley, 21 id. 33; Strode v. 
Commonwealth, 52 id. 181; Miller v. Commonwealth, 
27 Gratt. 110; Tyson v. Slate, 8 Md. 578; State v. Dor- 
sey, 6 Gill, 388; Williums’ case, Bland’s Ch. 186. The 
case of State v. Dorsey was a curious one, possible 
under a state of society long since passed in this coun- 
try. There the bequest of freedom to a slave was held 
to be a legacy within the meaning and operation of the 
Maryland act imposiug taxes upon legacies, and the 
executor was compelled to pay it. 

It is not very important to determine in this case 
whether the act of 1885 isto be regarded as imposing 
a tax upon property or upon the succession or devolu- 
tion of property by will or intestacy. In either case 
it is aspecial tax. In the one case it is a tax upon the 
particular class of property, and in the other case a tax 
upon the succession of devolution of property, or the 
right to receive property in the cases mentioned in 
the statute. Whether it be one or the other it is free 
from constitution hjection. It has never been 
questioned that t slature can impose a tax upon 
all incomes, upon all acqui- 
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then it is a tax imposed uponall the property of that 
class, and is amenable to no objection. 

Itis also objected that this tax is not constitutionally 
imposed because there is no compliance in the act 
with section 20 of article 3 of the Constitution of this 
State, which provides that ‘every law which imposes, 
coutinues or revives a tax shall distinctly state the tax 
and the object to which it is to be applied, and it shall 
not be sufficient to refer to any other law to fix such 
tux or object.” Section 1 of this act requires that this 
tax shall be paid “for the use of the State,” and that 
is the only designation of the object to which the tax 
is to be applied. If we were obliged to hold that this 
coustitutional provision is applicable to this case, we 
should have difficulty to determine thatthe object of 
the taxis sufficiently stated. It has been held that 
the object is sufficiently statedif the act imposing a 
tax provides that it shall be paid tothe credit of the 
general fund. People v. Supervisors of Orange County, 
17 N. Y. 239; People v. Home /is. Co., 92 id. 335. 

The decision which first announced this doctrine 
greatly impaired the value of the constitutional pro- 
vision, because when the tax has once been paid into 
the general fund, it may be appropriated by the 
Legislature to any of the innumerable objects, ordi- 
nary and extraordinary, for which the State may need 
money; and thus any information given to members 
of the Legislature, or to tax payers by such a state- 
ment of the object of the tax. is more illusory than 
real. But it must be assumed that the constitutional 
provision still has some value, and it should not be 
entirely nullified by judicial construction, as it would 
be if we should hold that this act sufficiently states the 
object of the tax within the meaning of the Constitu- 
tion. 

But we are of opinion that this {section of the Con- 
stitution is notapplicable to this case. In terms it 
applies to every tax which the Legislature can impose, 
and is not confined toa property tax. It is not, even 
by its terms, confined to ageneral tax embracing the 
whole State; but the language, literally construed, is 
broad enough to embrace every local tax imposed for 
local purposes; as stated above, taxes may be imposed 
upon a great variety of objects. They may be direct or 
indirect, special or general, and they may be imposed 
in the shape ofexcise and licenses, upon hawkers, 
peddlers, auctioneers, insurance agents, liquor dealers 
and others. All the contributions for the support of 
the government, enforced from individuals in the 
Various ways mentioned, are, properly speaking, taxes. 
Notwithstanding the general language of the section 
referred to, we do not think it was intended to apply 
to every tax which the Legislature could impose, and 
so it has been held. 

The object of the constitutional provision was to 
convey information to the members of the Legislature 
and to the people, and it should have a practical con- 
struction, with a view to accomplish its purpose so far 
as attainable, and to carry oat the policy which we 
mmay assume dictated it. 

The taximposed by this actis a permanent one. It 
is always uncertain upon whom it will fall aad how 
much revenue it will produce. 

[It would have been impossible for the Legislature, 
perhaps years in advance, to specify the particular ob- 
jects to which the tax should be applied, and we are of 
the Constitution was in- 
tended to apply to the annual recurring taxes known 
the Constitution, and 
imposed generally upon the entire property of the 
State. The Legislature would know definitely the ob- 
jects for which such taxes were imposed, and could 
anticipate .with certainty the amount which 
they would produce; and in their imposition it 
deemed important by the framers of the,Constitution 
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that the object of the tax should be stated. But we 
do not think that the policy embodied in the section 
had any reference to special taxes which may be col. 
lected in a variety of ways under general laws, such ag 
auction duties, excise duties, taxes on business or 
particular trades, avocations or special classes of 
property. It has been held in several States where 
constitutional provisions required that property taxes 
should be equal and uniform, that such provisions had 
reference ouly to general, annual recurring taxes upon 
property generally, and not to special taxes upon 
privileges, or special or limited kinds of property. It 
was said in The Sun Mutual Ins. Co. v. The City of 
New York, 5 Sandf. 10, by Oakley, Ch. J., in speaking 
of this constitutional provision, that it might be 
“seriously doubted whether it ought not to be con- 
strued as relating exclusively to the imposition of a 
general tax for State purposes, and not all to the'im- 
position of a local tax for local objects.” 

In People v. Moring, 3 Abb. N. Y. Ct. App 
Dec. 539, the court had under consideration the acts 
of 1846 and 1866, imposing duties upon auctioneers and 
brokers, and the acts were challenged as in contraven- 
tion of this section of this Constitution, and Hunt, J., 
writing the opinion of the court, expressed concur- 
rence with the intimation of Judge Oakley in the 
case last cited, and said that this section ‘* was uot in- 
tended to be applied tolaws which impose duties, 
fees or excises on particular professions, classes of trade 
or individuals, but that the same relates only to a 
general tax upon the property of the State;” that 
“this section, I have no doubt, contemplates a general 
tax upon all the property of the State, and was not in- 
tended to be satisfied with, orto apply to a local tax 
upon a particular section, or to a tax imposing fees or 
duties upon trades or individuals, although the same 
are direct taxes equally as if imposed upon the entire 
property of the State.’’ It was said by Finch, J.. in 
People v. Fire Asso. of Phila., 92 N.Y. 511, that the 
tax covered by the constitutional provision 
general in its provisions and co-extensive with the 
State. 

It is thus seen that there are cases where the lan- 
guage of this section of the Constitution must be 
restricted by construction, and we think this is one of 
the cases. 

This tax is imposed according to the value of the 
legacy and collateral inheritance liable to be taxed, 
and hence there must be some mode of ascertaining 
that value; and for that purpose judicial action is 
requisite at some stage of the’ proceeding before the 
liability of the tax payer becomes finally fixed. He 
must have some kind of notice of the proceeding 
against him and a hearing or an opportunity to be 
heard in reference to the value of his property, and 
the amount of the tax which is thus to be imposed. 
Unless he has these his constitutional right to due 
process of law has been invaded. Stewart v. Palmer, 
74 N. Y.183; Railroad Tax Case v. Sawyer, 8 Sawyer, 
238; Hagar v. Dist. No. 108, 111 U. S. 701. This act is 
assailed as unconstitutional and void because it is 
claimed it does not give the tax payer such notice and 
hearing. 

While the provision for notice is not as clear and 
explicit as it might have been, yel we are constrained 
to believe that it is sufficient. Section 13 provides 
that in order to fix the value of the property of per 
sons whose estates are subject to the payment of the 
tax, the surrogate, upon the application of any inter- 
ested party, or upon his own motion, shall appoint 
some competent person as appraiser as often as and 
when occasion may require, whose duty it shall be 
forthwith to give such notice by mail and to such per- 
sons as the surrogate may by order direct, of the time 
and place he will appraise such property, and at such 
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time and place to appraise the same at its fair market 
yalue, and make a report thereof to the surrogate, to- 
gether with such other facts in relation thereto ase the 
surrogate may by order require, to be filed in the office 
of the surrogate; and from this report the surrogate 
shall forthwith assess and fix the then cash value of 
all estates, annuities and life estates or term of years 
growing out of said estate, and the tax on which the 
same is liable, and shall immediately give notice 
thereof by mail to all persons known to be interested 
therein. With a view of upholding the constitu- 
tionality of the act, this and all the other sections of 
the act must be liberally construed, as no act of the 
Legislature may be condemned as unconstitutional if 
by fair implication or any just construction of its lan- 
guage it can be upheld. The surrogate who has ad- 
mitted the will to probate or granted letters of ad- 
ministration will ordinarily have in his possession in- 
formation as to the persons interested in the estate to 
be administered; and hence this section imposes upon 
him the duty of selecting the persons to whom notice 
isto be addressed by the appraisers; and as all persons 
interested are entitled to notice, it is a fair inference 
that it was intended that he should direct notice to be 
given to all such persons. He is a judicial officer in 
whose court proceedings are conducted in an orderly 
mauner, and all persons interested in any question to 
be determined by him are entitled to notice and a 
hearing. It was intended that this proceeding for the 
imposition of a tax should be conducted in an orderly 
way, as isrequired in other proceedings in his court. 
Therefore when the section provides that he shall des- 
ignate by order to whom the notice is to be given, it is 
necessarily implied that he shall designate all the per- 
sons entitled to notice. If he should omit to do so, it 
would be an error on account of which any tax im- 
posed upon the person not notified or heard would be 
invalid as having been imposed without jurisdiction. 

It is also provided that immediately after he has as- 
sessed the tax the surrogate shall * give notice thereof 
by mail to all parties known to be interested therein.” 
This gives further opportunity to the tax payer to be 
heard. Uponreceiving the notice, if he has had no 
prior notice or hearing, he may apply to the surrogate 
and ask for one, and it would be his duty to grant it. 
The proceeding is in court before a judicial officer, 
and whatever a tax payer can ask, as a matter of con- 
stitutional right, itis the duty of the surrogate to 
grant. 

Then there is the right of appeal provided for in the 
same section. Any person dissatisfied with the ap- 
praisement or assessment may appeal therefrom to 
the surrogate of the proper county on paying or giv- 
ing security to pay all costsand the tax as fixed by the 
court. Upon such appeal there is another opportunity 
tobe heard. The appeal is not limited to questions of 
law, but they may be taken to the surrogate upon both 
the law and the facts, and he has ample power to cor- 
rect any error brought to his attention. For the pur- 
pose of making such correction, he is not bound by 
the estimate of the appraisers, or by the facts which 
appeared before him, but he may hear such new evi- 
dence and allegations as may be properly presented to 
him. 

There is still further opportunity to be heard under 
section 16 of the act. It is there provided that if it 
shall appear to the Surrogate’s Court that any tax ac- 
eruing under the act has not been paid, according to 
law, it shall issue a citation citing the persons inter- 
ested in the property liable to the tax before the court 
ona day certain, not more than three months after 
the date of such citation, and show cause why the tax 
should not be paid; that the service of such citation 
and the time, manner and proof thereof, and the 





hearing and determination thereon, and the enforce- 
ment of the determination or decree shall conform to 
the provisions of the Code of Civil Procedure for the 
service of citations now issuing out of Surrogates’ 
Courts, and the hearing and determination thereon 
and its enforcement. 

So too under this section, after the tax has been im- 
posed, no person can be compelled to pay it until a 
citation has been regularly served upon him, and he 
has had ample opportunity to be heard. Upon the 
return of the citation it is not specified in the section 
what cause can be shown against the payment of the 
tax; but it is clear that the person thus cited may al- 
lege any reason whatever which shows that he ought 
not to pay it. He may answer that he has not bad an 
opportunity to be heard upon the appraisal, and that 
therefore the tax as to him isvoid. Hemay show any 
error affecting the validity of the tax, or that be has 
never received, and never will receive, the inherit- 
ance or legacy; and it would undoubtedly be a justifi- 
cation for refusing to pay that he had absolutely re- 
nounced and refused to accept and receive the inherit- 
ance or legacy. If the surrogate should err in his de- 
cision there would be the right of appeal to the Su- 
preme Court, and the same right which parties have 
in other cases to bring to this court for review the de- 
cisions of Surrogates’ Courts. 

So in all of these modes we think there is sufficient 
provision for notice and hearing of all parties iater- 
ested in the tax, and we have no doubt that the act se- 
cures to every tax payer due process of Jaw so far as it 
is applicable to cases of taxation. 

It is also objected that the act confers powers upon 
Surrogates’ Courts not authorized by and contrary to 
the Constitution. Thereis nothing in the Constitution 
which in any way specifies or defines the powers or 
duties of surrogates. They are recognized in various 
sections of the Constitution, and they have been 
known to the law of this State since the foundation 
of our government. Their jurisdiction has from time 
to time been defined in the statutes, and from time to 
time extended andenlarged. Surrogates’ Courts have 
always had jurisdiction of the administration, adjust- 
ment and settlement of the estates of deceased per- 
sons, and theimposition and collection of this tax are 
simply incidents in the final settlement and adjust- 
ment of such estates, and are in no way foreign to the 
jurisdiction which has generally been exercised by 
such courts, certainly not so foreign as to make the 
act obnoxious to any constitutional objection. 

The learned brief submitted by Mr. Hun on the 
part of the appellants points out many imperfections 
in this act, and shows that there will be great embar- 
rassment and difficulty in executing the act, in the 
cases of contingent remainders and expectant estates, 
and in some other cases. The criticisms made by him 
upon the act are well worthy of the attention of the 
Legislature. But even if in some of the respects 
pointed out by him it should be found that the act is 
inoperative andimpractical, yet on that account we 
see no reason for condemning the entire act. 

If it should be wholly inoperative in cases of con- 
tingent and expectant estates andin some other cases 
mentioned by him, yet it can operate without difficulty 
or embarrassment in the great majority of cases com- 
ing within its purview. A majority of persons having 
property die intestate, and a majority of those dispos 
ing of property by will do it by simple bequests or de 
vises, and the cases of contingent and expe¢tant es 
tates are not very common. There is no reason there 
fore for condemning the whole act, because possibly 
in some cases it could not have operation according t« 
the intent of the Legislature. We cannotsay that the 
Legislature would not have enacted it if they had 
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known that it would be confined in its*operation to sim- 
ple cases of intestacy and wills containing nothing but 
absolute devises and bequests, as to which there is no 
difficulty or embarrassment in executing the act. 

We are therefore of opinion that there is no consti- 
tutional objection to this act which -affects this case, 
and that the order should be affirmed with costs. 


—_——__>-—____—_ 


NEW YORK COURT OF APPEALS ABSTRACT. 
INSURANCE — LIFE— ASSIGNMENT — PAYABLE TO 
CHTLDREN. — The assignment by a fatherof a policy 
of insurance, which is made payable to his children, as 
collateral security for aloan to him is invalid, and 
does not affect asubsequent assignment of the same 
by the chiidren. Although the life of S. was the life 
insured by the policy, he was not the party assured 
thereby. Hislife was the subject of the insurance, 
but the contract does not on its face purport to have 
been made either with him or for his benefit; nor does 
he appear to have had any interest therein which he 
could assign. The policy recites that in consideration 
of the representations made in the application there- 
for and of the sum of $1,009.25, payable in advance, by 
C. and six others, children of the said S. who are ex- 
pressly declared to be the assured, and of the semi- 
annual payment of a like premium, the society assures 
the life of the said S. in the amount of $25,000, and 
promises to pay the’amount offsaid assurance to the said 
seven named children in equal shares in sixty days after 
due notice and satisfactory proof of the death of the 
said person whose life is assured. Under this contract 
it is impossible to see how any assignment by the 
person whose life is insured can affect the rights of the 
parties to whom the amount of insuranceis by the 
terms of the policy made payable, and who are therein 
declared to be the parties by whom the premiums are 
payable and tothe parties assured. The plaintiffs 
claim under an assignment of this policy made by S. 
to their testators as collateral security for money 
loaned by him to ©. and the defendant claims under 
an assignment of the same policy from the children, 
who are therein described as the assured. No facts 
appear either in the findings or the evidence disclosing 
any equities on the part of the plaintiffs outside of the 
title claimed by them under the assignment byS. to 
their testator, and we are unable to preceive any 
foundation for their claim. The contract of the 
Equitable Assurance Society was not with S. but by 
its express terms was with the assured, viz.: his 
children. The claim is made in the points of the 
counsel for the appellant that by the terms and con- 
ditions of the policy, which was on the Tontine plan, 
in case S. should be living at the time of the maturity 
of the policy the amount due was payable to him per- 
sonally. Weare unable to find any thing to that 
effect. The provision as to payment before death was, 
that apon the completion of the Tontine period the 
legal holder, or holders, of the policy should be entitled, 
at their option, to withdraw in cash the policy’s share 
of the fund. The only provision under which it could 
be claimed that S. might in any event be entitled to 
vy thing to the effect that 
the legal holder or policy, on the com- 
might at their election, 

of the Tontine 
fund, continue th for the original amount 
pply their entire Tontine dividend to the pur- 
chase of an annuity to reduce the future premiums,and 
that if in any year the amount derived from such 
annuity, together with the annual dividend on the 
policy, should exceed the amount of premiums due, 
the excess should be paid in cash tothe said S. or 
assigns. It can easily be surmised how the name of S., 


draw a it a snbordinate one 
holders of the 


pletion of the Toutine period, 


lnsteaa OF withdrawing their share 
assurance 


and 





instead of the assured, happened to be inserted in thig 
clause, but it is quite unimportant to consider that 
matter, inasmuch as the contingency provided for 
never occurred. Jan. 18, 1887. Ferdon v. Canfield. 
Opinion by Rapallo, J. 





UNITED STATES SUPREME COURT AB- 
STRACT. 

BANK--CASHING DRAFT--BILL OF LADING AS SECURITY 
--INDORSEMENT FOR COLLECTION—EVIDENCE.--A bank 
cashing a draft does not warrant to the acceptor bills 
of lading attached thereto as security. Bills of lading 
attached to drafts drawn, as in the present case, are 
merely security for the payment of the drafts. The 
indorsement by the bank on the invoices accompany- 
ing some of the bills, ‘‘ for collection,”’ created no re- 
sponsibility on the part of the bank. It implied no 
guaranty that the bills of lading were genuine. It im- 
ported nothing more than that the goods, which the 
bills of-lading stated had been shipped, were to be 
held for the payment of the drafts, if the drafts were 
not paid by the drawees, and that the bank trans- 
ferred them only for that purpose. If the drafts 
should be paid, the drawees were to take the goods. 
To hold such indorsement to be a warranty would 
create great embarrassment in the use of bills of lad- 
ing as collateral tecommercial paper against which 
they are drawn. The bank, after discounting the 
drafts, stood toward the acceptors in the position of 
an original lender, and could not be affected in its 
claim by the want of aconsideration from the drawer 
for the acceptance, or by the fallure of such considera- 
tion. This has been held in numerous cases, and was 
directly adjudged by this court in Hoffman v. Bank of 
Milwaukee, 12 Wail. 181, which in essential particu- 
lars is similar to the one at bar. Robinson v. Rey- 
nolds, 2 Q. B. 196; Craig v. Sibbett, 15 Penn. 240; 
Munroe v. Bordier, 8 C. B. 862; Thiedeman v. Gold- 
schmidt, 1 De Gex, F. & J. 4; Hunter v. Wilson, 19 L. 
J. Exch. 8; Leather v. Simpson, L. R., 11 Eq. 398. The 
bad faith in the taker of negotiable paper which will 
defeat arecovery by him must be something more 
than a failure to inquire into the consideration upon 
which this is made or accepted, becouse of rumors or 
general reputation as to the bad character of the 
maker or drawer. The main position of the plaintiffs 
in error is therefore untenable. Jan. 10, 1887. Goetz 
v. Bank of Kansas City. Opinion by Field, J. 


CONSTITUTIONAL LAW—NAVIGABLE RIVERS—TON- 
NAGE DUTIES—ORDINANCE OF 1757—ILLINOIS RIVER. 
—The ordinance for the government of the territory 
of the United States northwest of the Ohio river, 
passed July 15, 1787, cannot control or limit the au- 
thority of a State after its admission; and the fourth 
section, declaring that ‘“‘the navigable waters leading 
into the Mississippi, and the carrying places between 
the same, shall be common highways, and forever free 

* * * without any tax, impost or duty therefor,” 
does not incapacitate the State of Illinois to levy ton- 
nage duties fora canal and dam constructing and im- 
{ river. The 
the government of 
subject of consid- 


proving the navigation of the 
fourth section of the ordinance for 
the northwestern territory was the 
eration in Escanaba Co. v. Chicago, 107 U. We 
there said that the ordinance was passed before the 
Constitution took effect; that although it appears by 
various acts of Congress to have been afterward 
treated as in force in the territory, except as modified 
by them, and the act enabling the people of Illinois 
territory to form a Constitution and State govern- 
ment, and the resolution of Congress admitting the 
State into the Union, referred to the principles of the 
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ordinance, according to which the Constitution was 
to be formed, its provisions could not control the 
powers aud authority of the State after her admission ; 
that whatever the limitation of her powers as a gov- 
ernment while in a territorial condition, whether from 
the ordinance of 1787 or the legislation of Congress, it 
ceased to have any operative force except as volun- 
tarily adopted by her after she became a State of the 
Union; that in her admission she at once became en- 
titled to and possessed of all the rights of dominion 
and sovereignty which belonged to the original States ; 
that the language of the resolution admitting her was 
that she is “‘admitted into the Union on an equal 
footing with the original States in all respects what- 
ever;”’ and that she could therefore afterward exer- 
cise the same powers over rivers within her limits as 
Delaware exercised over Blackbird creek, and Penn- 
sylvania over Schuylkill river. Pollard v. Hagan, 3 
How. 212; Permoli v. Municipality, id. 589; Strader v. 
Graham, 10 How. 82. Wealso held in that case that 
independently of these considerations, the terms of the 
ordinance were not violated because the navigable 
streams were subject to such crossings as the pub- 
lic necessities and convenience might require. The 
rivers did not change theircharacter as common high- 
ways if the crossings were allowed under reasonable 
conditions, and so as not unnecessarily to obstruct 
them. The erection of bridges with dams, and the es- 
tablishment of ferries for the transit of persons and 
property, are consistent with the free navigation of 
the rivers; and in support of this doctrine we referred 
to the case of Palmer v. Commissioners of Cuyahoga 
Co., 3 McL. 226, where Mr. Justice McLean, speaking 
of the provision of the ordinance, said: ‘* This provis- 
ion does not prevent a State from improving the nav- 
igableness of these waters by removing obstructions, 
or by dams and locks so increasing the depth of the 
water as to extend the line of navigation; nor does the 
ordinance prohibit the construction of any work on 
the river which the State may consider {important to 
commercial intercourse. A dam may be thrown over 
the river, provided a lock is so constructed as to per- 
mit boats to pass with little or no delay, and without 
charge. A temporary delay, such as passing a lock, 
could not be construed as an obstruction prohibited 
by the ordinance.”’ Since the decision in the Escan- 
aba case we had our attention repeatedly called to the 
terms of this clause in the ordinance of 1787. A simi- 
lar clause as to their navigable rivers is found in the 
acts providing for the admission of California, Wis- 
consin and Louisiana. The clause in the act provid- 
ing for the admission of California was considered in 
Cardwell v. American Bridge Co., 113 U.S. 205. We 
there held that it did not impair the power which the 
State could have exercised over its rivers had the 
clause no existence; and that its object was to pre- 
serve the rivers as highways equally open to all per- 
sons, Without preference to any, and unobstructed by 
duties or tolls, and thus prevent the use of the naviga- 
ble streams by private parties to the exclusion of the 
public, and the exaction of toll for their navigation. 
The same doctrine we have reiterated at the present 
term of the court in construing a similar clause in the 
act for the admission of Louisiana. Hamilton v. 
Vicksburg, 8S. & P. R. Co., 119 U. S. As thus con- 
strued, the clause would prevent any exclusive use of 
the navigable waters of the State, a possible farming 
out of the privilege of uavigating them to particular 
individuals, classes or corporations, or by vessels of a 
particular character. That the apprehension of such a 
monopoly was not unfounded is evident from the his- 
tory of legislation since. The State of New York at 
one time endeavored to confer upon Livingston and 





within its jurisdiction by vessels propelled in whole 

or in part by steam. The exaction of tolls for passage 

through the locks is as compensation for the use of ar- 

tificial facilities constructed, not as an impost upon 

the navigation of the stream. The provision of the 

clause that the navigable streams should be highways 

without any tax, impost or duty, has reference to 

their navigation in their natural state. It did not con- 

template that such navigation might be improved by 

artificial means, by the removal of obstructions, or by 

the making of dams for deepening the waters, or by 

turning into the rivers waters from other streams to in- 

crease theirdepth. Foroutlays caused by such works 

the State may exact reasonable tolls. They are like 

charges for the use of wharves and docks constructed 

to facilitate the landing of persons and freight, and 

the taking them on board, or for the repair of vessels. 

The State is interested in the domestic as well as in 

the interstate and foreign commerce conducted on the 
Illinois river; and to increase its facilities, and thus 
augment its growth, it has full power. It is only when 

in the judgment of Congress its action is deemed to 
encroach upon the navigation of the river as a means 
of interstate and foreign commerce that that body 

may interfere and control or supersede it. If in the 
opinion of the State greater benefit would result to 
her commerce by the improvements made than by 
leaving the river in its natural state—and on that 
point the State must necessarily determine for itself— 
it may authorize them, although increased inconven- 
ience and expense may thereby result to the business 
of individuals. The private inconvenience must yield 
to the public good. The opening of a new highway, 
or the improvement of an old one, the building of a 
railroad, and many other works, in which the public 
is interested, may materially diminish business in cer- 
tain quarters and increase it in others; yet for the loss 
resulting the sufferers have no legal ground of com- 
plaint. How the highways of a State, whether on land 
or by water, shall be best improved for the public good 
is a matter for State determinat on, subject always to 
the right of Congress to interpose in the cases men- 
tioned. Spooner v. McConnell, 1 Mcl. 337; Kellogg 
v. Union Co., 12 Conn. 7; Thames Bank v. Lovell, 18 
id. 500; McReynolds v. Smallhouse, 8 Bush, 447. By 
the terms “ tax, impost and duty,’’ mentioned in the 
ordinance, is meant a charge for the use of the govern- 
ment—not compensation for improvements. ‘The fact 
that if any surplus remains from the tolls over what is 
used to keep the locks in repair, and for their collec- 
tion, it is tobe paid into the State treasury as a part 
of the revenue of the State, does not change the char- 
acter of the toll or impost. In prescribing the rates 
it would be impossible to state in advance what the 
tolls would amount to in the aggregate. That would 
depend upon the extent of business done; that is, the 
number of vessels and amount of freight which may 
pass through the locks. Some disposition of the sur- 
plus is necessary until its use shall be required, and it 
may as well be placed in the State treasury, and prob- 
ably better, than anywhere else. Nor is there any 
thing in the objection that the rates of toll are pre- 
scribed by the commissiouers according to the tonnage 
of the vessels, and the amount of freight carried by 
them through the locks. This is simply a mode of fix- 
ing the rate according to the size of the vessel and the 
amount of property it carries, and in no sense is a 
duty of tonnage within the prohibition of the Consti- 
tution. A duty of tonnage within the meaning of the 
Constitution isacharge upon a vessel, according to 
its tonnage, as an instrument of commerce, for enter- 
ing or leaving a port, or navigating the public waters 
of the country; and the prohibition was designed to 
prevent the States from imposing hindrances of this 
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kind to commerce carried on by vessels. Jan. 18, 1887. 


Huse v. Glover. Opinion by Field, J. 


——— JURY TRIAL—FOURTEENTH AMENDMENT. — 
Rev. Stat. Mo., §§ 1900, 1902, providing that in all capi- 
ital cases, except in cities having a population of over 
100,000 inhabitants, the State shall be allowed eight 
peremptory challenges to jurors,and in such cities 
shall be allowed fifteen, does not deprive one indicted 
for murder in the Criminal Court of St. Louis, a city 
of over 100,000 inhabitants, of the equal protection of 
the laws enjoined by the fourteenth amendment to 

he United States Constitution. The Constitution of 
Missouri, and indeed of every State of the Union, 
guaranties to all persons accused of a capital offense, 
or of a felony of lower grade, the right to a trial by an 
impartial jury, selected from the county or city where 
the offense is alleged to have been committed; and 
this implies that the jurors shall be free from all bias 
for or against the accused. In providing such a body 
of jurors, the State affords the surest means of protect- 
ing the accused against an unjust conviction, and at 
the same time of enforcing the laws against offenders 
meviting punishment. Tosecure such a body numer- 
ous legislative directions are necessary, prescribing the 
class from whom the jurors are to be taken, whether 
from voters, tax payers and freeholders, or from the 
mass of the population indiscriminately; the number 
to be summoned from whom the trial jurors are to be 
selected; the manner in which their selection is to be 
made; the objections that may be offered to those 
returned, and how such objections shall be presented, 
considered and disposed of; the oath to be adminis- 
tered to those selected; the custody in which they 
shall be kept during the progress of the trial; the 
form and presentation of their verdict; and many 
other particulars. All these, it may be said in gen- 
eral, are matters of legislative discretion. But to pre- 
scribe whatever will tend to secure the impartiality of 
jurors in criminal cases is not only within the compe- 
tency of the Legislature, but is among its highest duties. 
It is to be remembered that such impartiality requires 
not only freedom from any bias against the accused, 
but also from any prejudice against his prosecution. 
Between him and the State the scales are to be evenly 
held. Experience has shown that one of the most ef- 
fective means to free the jury-box from men unfit to 
be there is the exercise of the peremptory challenge. 
The public prosecutor may have the strongest reasons 
to distrust the character of a juror offered, from his 
habits and associations, and yet find it difficult to for- 
mulate and sustain a legal objection to him. In such 
cases the peremptory challenge is a protection against 
his being accepted. The number of such challenges 
must necessarily depend upon the discretion of the 
Legislature, and may vary according to the condition 
of different communities and the difficulties in them 
of securing intelligent and impartial jurors. The 
whole matter is under its control. Stokes v. People, 53 
N. Y¥. 164; Walter v. People, 32 id. 147, 159; Com. vy. 
Darsey, 103 Mass. 412, 418. Originally, by the common 
law, the crown could challenge peremptorily without 
limitation as to number. By act of Parliament, passed 
in the time of Edward I, the right to challenge was 
restricted to challenges for cause. But by rule of 
court the crown was not obliged to show cause until 
the whole panel was called. Those not accepted on 
the call were directed to stand aside. If when the 
panel was gone through, a full jury was obtained, it 
wus taken forthe trial. If however a full jury was not 
obtained, the crown was required to show cause 
against the jurors who had been directed to stand 
aside; and if no sufficient cause was shown, the jury 
was completed from them. In thiscountry the power 


of the Legislature ofa State to prescribe the number | 





—— 
of peremptory challenges is limited only by the neges. 
sity of having an impartial jury. In our large citieg 
there is such a mixed population, there is such a tep. 
dency of the criminal classes to resort to them, ang 
such an unfortunate disposition on the part of businegs 
men to escape from jury duty, that it requires speci] 
care on the part of the government to secure there 
competent and impartial jurors. And to that end it 
may bea wise proceeding on the part of the Legisla. 
ture to enlarge the number of peremptory challenges 
in criminal cases tried in those cities. The accused 
cannot complain if he is still tried by an impartial 
jury. Hecan demand nothingmore. Northern Pag, 
R. Co. v. Herbert, 116 U. S. 642; S. C., 6 Sup. Ct. Rep. 
590. The right to challenge is the right to reject, not 
to select, a juror. If from those who remain an im- 
partial] jury is obtained, the constitutional right of the 
accused is maintained. In this case it is not even sug. 
gested that the jury by which the accused was tried 
was not a competent and impartial one. He was al- 
lowed twenty peremptory challenges, and it does not 
appear that he exhausted them. The fourteenth 
amendment to the Constitution of the United States 
does not prohibit legislation which is limited either in 
the objects to which it is directed or by the territory 
within which it is to operate. It merely requires that 
all persons subjected to such legislation shall be treated 
alike, under the circumstances and conditions, both 
in the privileges conferred and in the liabilities im- 
posed. As wesaidin Barbier v. Connolly, speaking 
of the fourteenth amendment: ‘ Class legislation, dis- 
criminating against some and favoring others, is pro- 
hibited; but legislation which in carrying out a public 
purpose, is limited in its application, if within the 
sphere of its operation it affects alike all persons simi- 
larly situated, is not within the amendment.” 113 
U.S. 27; Missouri v. Lewis, 101 id. 22. Allowing the 
State fifteen peremptory challenges in capital cases, 
tried in cities containing a population of over 100,00 
iuhabitants, is simply providing against the difficulty 
of securing in such cases an impartial jury in cities of 
that size, which does not exist in other portions of the 
State. So far from defeating, it may furnish the nec- 
essary meansof giving, that equal protection of its 
laws to all persons which that amendment declares 
shall not be denied to any one within its jurisdiction. 
Jan. 18, 1887. Hayes v. State of Missouri. Opinion by 
Field, J. Harlan, J., dissented. 


CoNTRACT—“‘ BUSINESS ORIGINATING AND TRANS 
ACTED ’’—COMMISSIONS.—Plaintiff, an agent of defend- 
ant, a ioan company, was under his contract entitled 
to one-third of the profits of the business originating 
in his district, containing, among other New England 
States, Massachusetts, or transacted at the Boston of- 
fice. Defendant having for sale certain bonds of the 
K. C., B. & 8. F. R., negotiated with the A., T. & S. F. 
R., which had its office in Boston; defendant’s presi- 
dent doing the business at the A., T. & S. F. R.’s of- 
fice. At some of the interviews plaintiffs were pres- 
ent; at others, not. The negotiations resulted in the 
purchase of the K. C., B. & S. F. R. by the A., T. &8. 
F. R., the transaction involving the purchase of the 
former’s bonds by the latter. Plaintiff sues defead- 
ant for one-third of $117,833.33, its alleged profits. 
Held, that the business did not originate in plaintiff's 
district, and was not transacted at the Boston office, 
and therefore the plaintiff was properly nonsuited. 
Jan. 17, 1887. Hubbard v. N. Y., N. E. & West. Invest. 
Co. Opinion by Matthews, J. 


EvIDENCE—PAROL—TO VARY WRITTEN GUARANTY.— 
A written guaranty in the words, ‘* We will satisfy all 
orders G. gives this spring, such as plows and culti- 
vators,”” may not be varied by parol evidence. Dec. 
20,1886. Gilbert v.Moline Plow Co. Opinion by Miller, J. 
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_— DEPOSITION DE BENE ESSE—WITNESS PRESENT AT 
coURT—CONFLICT OF LAWS.—Under section 865, Rev. 
stat. U. 8., providing that ‘‘ unless it appears to the sat- 
jsfaction of the court that the witness is then dead, or 
gone out of the United States, or to greater distance 
than 100 miles from the place where the court is sit- 
ting, or that by reason of age, sickness, bodily infirm- 
ity or imprisonment, he is unable to travei and appear 
at court, such deposition shall not be used in the 
cause,’ the admission of the deposition de bene esse of 
a witness shown to be present in court ready and able 
to testify before the reading of the deposition is error. 
(2) When the statutes of the United States make 
special provisions as to the competency or admissibil- 
ity of testimony, they must be followed in the courts 
of the United States, and not the laws or the practice 
of the State in which the court is held, if they are dif- 
ferent. Dec. 20, 1886. Whitford v. County of Clark. 
Opinion by Field, J. 


FoRCIBLE ENTRY AND DETAINER—OF RAITLROAD— 
Mansr. Dia. ARK., § 3347.—A railroad trackis “‘ lands, 
tenements or other possessions’’ within section 3347, 
Mansf. Dig. Ark., providing that “if any person shall 
enter into or upon any lands, tenements or other pos- 
sessions, and detain or hold the same with force, * * 

* every person so offending shall be deemed guilty 
ofaforcible entry and detainer, * * * ” go as to 
make one entering and holding the same with force 
guilty of forcible entry and detainer. Wedo not see 
any reason in the nature of the possession of asection 
of arailroad which takes it out of the language of this 
statute, or out of the general principle which lies at 
the foundation of all suits of forcible entry and de- 
tainer. The general purpose of these statutes is, that 
not regarding the actual condition of the title to the 
property, where any person is in the peaceable and 


quiet possession of it, he shall not be turned out by the 


strong hand, by force, by violence, or by terror. The 
party so using force and acquiring possession may 
have the superior title, or may have the better right 
tothe present possession. But the policy of the law 
in this class of cases is to prevent disturbances of the 
public peace, to forbid any person righting himself in 
a case of that kind by his own hand and by violence, 
and to require that the party who has in this manner 
obtained possession shall restore it to the party from 
whom it has been so obtained; and then when the 
parties are in statu quo, or in the same position as they 
were before the use of violence, the party out of pos- 
session must resort to legal means to obtain his posses- 
sion, as he should have done in the first instance. 
This isthe philosophy which lies at the foundation of 
all these actions of forcible entry and detainer, which 
are declared not to have relation to the condition of the 
title, or to the absolute right of possession, but to 
compelling the party out of possession who de- 
sires to recover it of a person in the peaceable posses- 
sion, to respect and resort to the law alone to obtain 
what he claims. It occurs to us that this principle is 
as fully applicable to the possession of a railroad, or a 
part of a railroad, as to any other class of landed in- 
tereste. And in fact that of all owners orclaimants of 
real estate, large corporations with vast bodies of em- 
ployees and servants ready to execute their orders, 
are the last persons who should be permitted to right 
themselves by force. Jan. 10, 1887. Jron Mountain & 
H. R. Co. y. Johnson. Opinion by Miller J. 
—_-—> 
ABSTRACTS OF VARIOUS!RECENT DE- 
CISIONS. 


EVIDENCE — SCIENTIFIC BOOKS — EXPERTS. — Dr. 
Campbell, a practicing physician of more than twelve 





years’ experience, testified as an expert, and after 
showing some of the effects of chloroform upon the 
human system, was asked: ‘‘ How is it regarded by 
medical authority upon that subject, and by medical 
men who are authority upon that subject?” He ans- 
wered: ‘“‘It is regarded by writers on that subject, 
and by all men who have used itto any great extent, 
and by all universally, so far as I know, asa very 
dangerousfagent, and an agent, which if pushed beyond 
a certain point, will produce death,—that is, in 
danger always of producing death. To be sure, agreat 
many men have used ita great deal, and have had no 
bad results from it.’’ Although the courts are not 
uniform in their holdings upon the admissibility in 
evidence of medicaland scientific books, the great 
weight of authority is that they cannot be admitted to 
prove the declarations of opinions which they contain. 
This upon the theory that {the authors did not, write 
under oath, and that their grounds of belief and pro- 
cesses of reasoning cannot be tested by cross-examina- 
tion. But while the books are not admissible, an expert 
witness is not confined wholly to his personal experi. 
ence in the treatment of men, but his opinions formed 
in part from the reading of treatises prepared by per- 
sons of acknowledged ability may be given in evidence. 
So also may a witness refresh his recollection by 
reference to standard authorities; but the judgment 
or opinion which he gives must be his own, and not 
merely that of the author. In an early case it was pro- 
posed to show what the received opinion of_the’medi- 
cal profession was in a certain matter by introducing 
medical books. The ruling was that they were not 
admissible, but that the witness might state what he 
had found laid down in the books in the course of his 
reading. The witness, who was Sir Henry Halford: 
president of acollege of physicians, stated that he 
considered the medicine in question proper, and that 
it was sanctioned by the books and authorities; and 
also stated that the writings of certain authors were 
considered authority by the medical profession. It 
was then objected that the medical books could not be 
cited, but the authors themselves should be called. 
Chief Justice Tindall responded: ‘I do not think the 
books themselves can be read, but [do not see any 
objection to your asking Sir Henry Halford his judg- 
ment, andthe ground of it, which may be in some 
degree founded upon books, as a part of his general 
knowledge.’’ Collier v. Simpson, 5 Car. & P. 73. The 
present case falls within this authority. Dr. Campbell 
is shown to be a man Of large experience and extended 
reading in his profession, who had given his own 
opinion; And it Was not improper for him to state that 
the opinion was formed from the study of books and 
men, and also that all the writers and authorities on 
the subject. so far as he knew, supported him in that 
opinion. Carter v. State, 2 Ind. 617; Lawson Exp. 
Ev. 176; Rodg. Exp. Test. 234; Whart. Crim. Ev., § 
538. Kans. Sup. Ct., Dec. 9, 1886. Statev. Baldwin. 
Opinion by Johnston, J. 


EXECUTORS AND ADMINISTRATORS — FUNERAL EX- 
PENSES — TRANSPORTATION OF REMAINS.— A claim for 
the burial expenses of a deceased) insolvent, his wife, 
and child, killed by the same accident in a distant 
State, where they were staying temporarily, including 
transportation of the bodies to their domicile, and the 
expenses of a person in attendance, will be allowed, 
and preferred to judgments, and all other preferred 
claims against the deceased. An executor is bound to 
provide for his testator decent and appropfiate Chris- 
tian burial. Not only do the usages and necessities of 
society require this at his hands, but it isa require- 
ment of the law also. Went. Ex’rs. 17, § 1; Ram 
Assets, 331. Decent Christian burial isa part of the 
individual rights of every one. The estate in the hands 
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of the executor or administrator is bound by law for 
the payment of the expenses of the decent interment 
of the decedent, and the executor or administrator, if 
he have sufficient assets, is liable upon an implied 
promise to another person who, as an actof duty or 
necessity, has provided for the interment, if the funeral 
was conducted in a manner suitable to the rank in life 
of the decedent, and the charge is fair and reasonable. 
Tugwell v. Heyman, 3 Camp. 298; Rogers v. Price, 3 
Younge & J. 28; Rappelyea v. Russell, J Daly, 217- 
Funeral expenses are, by the common law, to be first 
paid out of the assets (11 Vin. Abr. 432); and they are 
by law, in England, preferred in payment toa debt 
due the crown (2 Williams, Ex’rs, 988); andin this 
country, toa debt due tothe United States govern- 
ment. U.S. v. Eggleston, 4 Sawy. 199. By our statute, 
they are among the preferred claims. Though grouped 
in the statutes with other claims also preferred, they are 
entitled to preference over those claims, as they are 
at the common law. The statute does not take away 
the absolute preference which the common law accor- 
ded. The reason for such absolute preference still 
existsin full force. Our statute, as to preferred claims, 
isas follows: Judgments entered of record against 
the decedent in his life-time, funeral charges and 
expenses, and the physician's bill during the last sick- 
ness, shall have preference, and be first paid out of the 
personal and real estate of the testator or intestate. 
Revision, p. 764, § 58. In the]statute, as it stood before 
revision, they were mentioned in inverse order. Rev- 
St., p. 346,82. It is argued that the preferred claims, 
under the present statute, are entitled to priority in 
the order in which they are mentioned. This con- 
struction would give judgments of records against the 
decedent in his life-time preference over his funeral 
expenses and the physician’s bill for services during 
the last sickness. It is entirely obvious that such a 
construction is not allowable. It might give to the 
judgment creditor of an insolvent decedent the entire 
property of the debtor, and leave his body to be buried 
at public expense, and his [physician’s bill for services 
in his last sickness unpaid. It would subordinate the 
demands of society, in the very important matters of 
medical aid in sickness and decent burial after death, 
tothe claim of a creditor, and thus the insolvent 
might be compelled to depend upon charity for medi- 
cal aid in his last illness, and his body at his death go 
to a pauper’s grave, furnished at the public expense. 
The condition of a man’s estate is, in the great 
majority of cases, unknown to the community until 
after his death. It follows that if the construction 
contended for were adopted, the physician and the 
undertaker would, in very many cases, decline to ren- 
der their services on the credit of the estate. The law 
is not so careful of the interests of ‘udgment creditors 
of insolvent debtors as to prefer their demands to the 
claims of humanity,‘and the proprieties and necessities 
of society, but on the contrary, for manifest reasons, 
subordinates the former to the latter. It has been 
held that the claims for funeral expenses is not to be 
regarded as adebtat all, but ‘’as a charge upon the 
estate. Patterson v. Patterson, 59 N. Y. 474; Schouler 
Ex'rs, § 421. And from an early day it has been held 
that a stranger, who furnished a funeral fora dece- 
dent, does not thereby make himself executor de son 
tort. The dictates of humanity, no less than the 
decencies of enlightened society, demand that the 
reasonable funeral expenses, and the physician’s bill 
of the last sickness of a deceased debtor be preferred 
in payment toall other claims or debts. The same 
considerations apply in this caseto the reasonable 
funeral expenses of the wife and child of the decedent. 
He and they were deprived of life by the same: fatal 
stroke, and were buried with one and the same 
quneral, Had he survived them, it would have been 








his duty to bury his wife and child, and the law would 
have required it at his hands. This duty, which he 
was thus unable to discharge, the law, under the 
circumstances, charges upon his estate. Otherwise, 
the law, while it secures to the deceased insolvent 
debtor decent burial out of his estate, would deny it 
to his wife or child dying at the same time, and would 
merely out of consideration for bis creditors leave 
their bodies to be buried by the hands of charity, and 
perhaps at the public expense. That would be discredi- 
table to the law. In such a case it should be held that 
in the interest of society, out of aproper regard to its 
proprieties and decencies, and to protect the public 
against the expense, and put it where it of right should 
fall, the reasonable expense of the funeral of the wife 
or child may be included in that of the husband or 
father. Nor would it be too great a strain upon the 
words of the statute, but it would be a reasonable con- 
struction, to hold that under such circumstances it 
embraces such expense. It is true, the statute, in the 
provision for the payment of funeral expenses, con- 
templates the expenses of the funeral of the decedent 
debtor, but an enlightened construction would bold 
that the provision is broad eunough to embrace, in an 
exceptional case, such as this, the reasonable funeral 
expenses of the wife and child in that of the husband 
and father. The case under adjudication differs 
essentially from that in which a husband or father 
furnishes the funeral, and dies without paying for it. 
In the latter case, the unpaid claim for funeral expen- 
ses would not be a charge upon his estate, but merely 
an unpreferred debt. The charge of the funeral expen- 
ses of the wife or child upon the husband’s or father's 
estate, when he dies insolvent before he can discharge 
nis duty of burying his dead, rests upon the ground of 
necessity and public decency. The expense of the 
funeral must, in such case, not only be reasonable, but 
should be only such as is necessary fora funeral con- 
ducted in a plain manner, and without the superfiuous 
accessories which would be allowable in case the estate 
were solvent. The rule, as against a creditor, is that 
no more shall be allowed for a funeral than is neces- 
aary, and, in considering what is necessary, regard 
must be had to the degree and condition in life of the 
decedent. Hancock v. Podmore, 1 Barn. & Adol. 260; 
Edwards v. Edwards, 2 Cromp. & M. 612. When the 
decedent dies away from home, it is reasonable that 
his body should be brought home forinterment. And 
to the expense of such transportation may reasonably 
be added that of a person to accompany the body for 
the purpose of superintending such transportation. 
Hasler v. Hasler, 1 Bradf. 248; Schouler Ex’rs, § 421, 
Prerogative Court of New Jerscy, Feb. 1886. Sullivan 
v. Horner. Opinion by Runyon, Ordinary. 


FRAUD — FALSE REPRESENTATIONS TO HUSBAND— 
ACTION BY WIFE. — False representations as to the 
kindness of a horse sold to the husband of the female 
plaintiff by the defendant do not constitute a cause of 
action on the part of the wife for injuries sustained by 
her, because of the vicious character of the horse; 
it not appearing that the defendant made any represen- 
tations to her, orto any agent of hers, or with any 
expectation or intent that she would act upon them. 
She does not claim that there was any privity between 
her and the defendant in this contract. She does not 
claim that she thereby acquired any contractual rights 
against the defendant. All such rights belonged to 
the husband. She does claim, however, that a wrong 
was done her by the defendant; that his deceit of her 
husband wasa tort against her, and was the direct, 
proximate cause of her injury. In support of this 
proposition her counsel cites, and mainly relies upon, 
Langridge v. Levy, 2 Mees. & W. 519, where a son, in- 
jured by the explosion of a gun sold to the father by, 
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the defendant, recovered for his injuries against the 
defendant. In that case, however, it was alleged, and 
appeared that the father purchased the gun to be used 
by himself and his son; that the defendant knew the 
gun was being so purchased, and that it was to be 
used by the plaintiff, the son; and thathe made the 
false representations, expecting the 8o0n as well as the 
father to rely upon them. The action was sustained 
solely upon that ground,—on the ground that the 
defendant expected the son to act upon his state- 
ments, —and therefore contemplated any harm that 
might come tohim therefrom. Inthe case at bar we 
do not find from the evidence that the defendant 
understood that the borse was being purchased for the 
wife, or for her use, or that he expected the wife to 
rely upon any representations of his. The husband 
was in the business of peddling sewing machines, and 
the defendant understood the horse was wanted for 
use in that business. Baron Parke, who pronounced 
the judgment in Langridge v. Levy, afterward, in 
Longmeid v. Holliday, 6 Exch. 766, said that the 
prinsiple of the former case was, that if any one 
knowingly tells a falsehood with intent to induce 
another to do an act which results in loss, he is liable 
to that person inan action of deceit. To bring this 
case within that principle it should appear that the 
defendant made the false representations with the in- 
tent to induce the wifeto act upon them. The evi- 
dence fails to show any representations made with 
that intent. This case is more similar to Winter- 
bottom v. Wright, 10 Mees. & W. 109, than to Lang- 
ridge v. Levy. In Winterbottom v. Wright the defend- 
ant had contracted with the postmaster general to 
provide for a certain post route miail-coaches of suit- 
able strength, etc. A third party contracted to horse 
the coaches along the same route, and employed the 
plaintiff as one of his drivers. The plaintiff was in- 
jured by some defect in the coach, the fault of the 
defendant. It was held that plaintiff could not re- 
cover against the defendant. The case of Langridge 
v. Levy was expressly distinguished. Alderson, B., 
said: ‘‘The principle of that case was simply this, 
that the father, having bought the gun forthe very 
purpose of being used by the plaintiff, the defendant 
made representations by which he was induced to use 
it.” Lord Abinger, C. B., in the same case said: ‘‘ We 
ought not to attempt to extend the principles of that 
decision, which, although it has been cited in support 
of this action, wholly fails as an authority in its 
favor; for there the gun was bought for the use of the 
son, who could not make the bargain himself, but was 
really and substantially the party contracting.’’ In 
Blakemore v. Bristol & E. Ry. Co., 8 El. & Bl. 1035, 
Coleridge, J., said: ‘It has always been considered 
that Langridge v. Levy was a case not to be extended 
in its application.”” In the case of Thomas vy. Winch- 
ester, 6.N. Y. 397, cited by plaintiff, the act of the 
defendant was shown to be the direct, proximate 
cause of the injury to the plaintiff. The act of the 
defendant was the carelessly labeling a deadly poison 
as a harmless medicine, and putting it on the market 
assuch. Such an act was a tort directly against any 
person who should, on the strength of the label, pur- 
chase and use the compound asa medicine. The 
plaintiff did rely upon the Jabel, and used the com- 
pound to his injury. It was like the case of the squib 
thrown into the market place. The thrower was 
liable to whatever person was finally struck and hurt 
by it. Chief Justice Ruggles, in the opinion, expressly 
distinguishes the case from Winterbottom v. Wright, 
which he cites with approval. Inthe case at bar the 
alleged cause is evidently too remote, in time, place, 
and sequence, to be the direct, proximate cause of the 
plaintiff's injury, andshe has not shown thatthe 
defendant told any falsehood with the intent that she 





should act upon it. Supreme Judicial Court of Maine, 
Dec. 31, 1886. Carter v. Harden. Opinion by Emery, J. 

INSURANCE — INSURABLE INTEREST IN LIFE — 
WAGER POLICY. — A person who has no insurable in- 
terest in another’s life cannot recover upon an insur- 
ance policy on such life, which is purchased during 
the life-time of the insured, and the sale and transfer 
of a policy of insurance by the beneficiaries during the 
life of the insured, to one who has no insurable in- 
terest in the life of the insured, is a fraud upon the in- 
surance company by which it was issued. Frank v. 
Mutual Life Ins. Co., 6 N. E. hep. 667 (New York 
Court of Appeals) is referred to as an authority that 
the beneficiaries can maintain an action upon the 
policy notwithstanding the assignment to Mrs. Parker. 
The courts of New York hold that a valid policy of 
insurance, effected by a person upon his own life, 1s 
assignable like an ordinary chose in action, and that 
the assignee is entitled, upon the death of the insured, 
to the fullsum payable, without regard to the con- 
sideration given by him for the assignment, or to his 
possession of any insurable interest in the life of the 
insured. St. John v. Ins. Co., 13 N. Y. 31; Valton v. 
Assurance Co., 20 N. Y. 32. This court refused to 
follow the decisions of New York in Insurance Co. v. 
Sturges. The decision in Frank v. Ins. Co., supra, 
was rendered under a statute making a policy pro- 
cured on the husband's life for the benefitof the wife 
unassignable. The validity of an assignment of a 
policy to one having no insurable interest in the life 
of the insured did not enter inte the case. There was 
a want of power to assigu. Therefore that case has no 
affinity with the one under consideration. Sup. Ct. 
of Kans., Jan. 7, 1887. Missouri Valley Life Ins. Co. v. 
McCrumb. Opinion by Horton, C. J. 

MARRIAGE — DIVORCE — “UTTER DESERTION.’’— 
Denial of sexual intercourse is not ‘‘utter desertion ” 
authorizing a divorce. In England, formerly, di- 
vorces were not allowed for desertion. The only 
remedy for such a wrong was a suitin the ecclesiasti- 
cal courts for a restitution of conjugal rights. But 
those courts, while requiring the offending party to 
return and live with the libellant, never undertook to 
compel the granting of sexual intercourse. They made 
a clear distinction between ‘ marital intercourse ’”’ 
sexual intercourse, and ‘* marital cohabitation ” living 
together. The latter wasa right to be enforced by 
the courts. The former was a right to be enforced 
only in foro conscientia. Lord Stowell in Foster v, 
Foster, 1 Hag. Con. 154, said: ‘*The duty of matri- 
monial intercourse cannot be compelled by this court, 
though matrimonial cohabitation may.’ In Orme v. 
Orme, 2 Adams, 382, the precise question arose. It 
was alibel by the wife for restitution of marital 
rights. It appeared thatthe husband lived with her 
in the same dwelling, but refused to have sexual inter- 
course with her. The libel was dismissed on the 
ground there was no power inthe court to remedy 
such arefusal. It was also early held in England that 
such refusal was not an actof cruelty. Aguilar v. 
Aguilar, 1 Hagg. 776. It has been held in America 
that such refusul is notan act of cruelty, and that it 
will not justify desertion, nor any other marital 
dereliction by the other party. Reid v. Reid, 24.N. J. 
Eq. 3382; Eshback v. Eshback, 23 Penn. St. 343; Cowles 
v. Cowles, 112 Mass. 298. It has also been expressly 
held that such refusal is not the desertion contemplated 
by the statutes authorizing divorces for desertion. 
Southwick v. Southwick, 97 Mass. 527; Steele v. 
Steele, 1 McArthur (D. C.), 505. Decisions are cited 
from the courts of some other States, which seem to 
hold the contrary doctrine. There isa difference be- 
tween thestatutes of those States and our statute. 
Our statute uses the phrase ‘‘utter desertion.””’ The 
statutes upon which the opposing decisions are based 
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omit the word “utter.’’ The language of our statute, 
enacted in 1883, is the same, verbatim, as that in the 
Massachusetts statute — Pub. Stats. of 1882, chap. 143, 
§ 1— which had already received judicial construction 
in Southwick v. Southwick, supra. The inference is 
that our legislature in using the same language, inten- 
ded the same construction. Sexual intercourse is only 
one marital right or duty. There are many other 
important rights and duties. The obligations the 
parties assume to each otherand to society, are not 
dependent on this single one. Many of these obliga- 
tions, fidelity, sobriety, kind treatment, etc., have 
legal sanctions, and can be enforced, or their breach 
remedied by legal process. This obligation in question 
is of a nature so personal and delicate, and dependent 
so much on sentiment and feeling, that the English 
ecclesiastical courts, though reaching far into the 
privacy of domestic life, have stopped short of this. 
We do not think our legislature intended to call the 
denial of this one obligation an ‘‘utter desertion,” 
while the party might be faithfully, and perhaps 
meritoriously fulfilling all the other marital obliga- 
tions. Maine Jud. Sup. Ct., Jan. 8, 1887. Stewart v. 
Stewart. Opinion by Emery, J. 

MORTGAGE — SECOND MORTGAGE — COVENANT 
AGAINST ALL EXCEPT PRIOR —SALE UNDER FIRST. — 
Where a second mortgage on real estate is given, with 
a covenant against ‘‘the lawful claims and demands 
of all persons except those claiming under the prior 
mortgage,’’ and the premises are sold under the first 
mortgage, and by subsequent conveyances come to 
the original mortgagor, he is not estopped by the 


covenant in the second mortgage from claiming the 


fee unincumbered. We kuow of no principle on which 
this claim can be sustained. Itis well settled that if 
aman conveys, with full covenants of warranty, land 
to which he has no title, or an imperfect title, and if 
he afterward acquired a good title, his aftcr-acquired 
title inures to the benefitof his grantee in the prior 
deed, upon the ground that he is estopped to say that 
he was not seised in fee of the estate which he has 
conveyed with warranty. Somes v. Skinner, 3 Pick. 
52; White v. Patten, 24 id. 524; Russ v. Alpaugh, 118 
Mass. 369; Knight v. Thayer, 125 id. 25. This rule rests 
upon the ground that a man shall not be permitted to 
allege a fact to be different from what he has expressly 
asserted it to be in his own deed. But in the case be- 
fore us, Blethen, in his deed to the demandant, did 
not warrant against all titles. On the contrary, he 
expressly excepts from his warranty the title under 
the mortgage to the savings bank. In asserting that 
title, afterward acquired by him, he does not allege 
any thing inconsistent with his assertions in his deed. 
He asserts in his deed that the prior mortgage is a 
paramount title. To give the doctrine of estoppel the 
operation which the demaudant claims, would be to 
enlarge Blethen’s covenant to a general covenant of 
warranty. By the deed from the savings bank, 
Osborne took a title in fee paramouut to the demand- 
ant’s title. He could and did convey this paramount 
title to Blethen, who has done nothing to estop him- 
self from asserting this title. The demandant there- 
fore had no title as against Blethen, and it follows, of 
course, that he has no title as against the tenant. 
Sup. Jud. (Ct. of Mass., Jan. 6, 1887. Huazey v. 
Heffernan. Opinion by Morton, C. J. ’ 

NEGOTIABLE INSTRUMENTS — LIABILITY OF ONE 
SIGNING ON BACK.—A promissorynote,payable to M. or 
order, was delivered to the payee, who indorsed it in 
blank, and offered it to R. in part payment for prop- 
erty purchased. R. declined to take it without the 
signature thereon of ©.,a stranger to the note. C. 
thereupon, before the maturity of the note, and to 
give it credit, signed his name under the indorsement 
of the payee, and the note was then taken by R. Held, 





that C. was an unconditional guarantor, and that the 

owner and holder of the note had a prima facie right 

of recovery against him, without proof of demand ang 

notice. It was held in Champion v. Griffith, 13 Ohio, 

228, and afterward approved in Robinson v. Abell, 17 

id. 36, that the mere indorsement upon a note of ¢ 

stranger's name in blank is prima facie evidence of 

guaranty; there being no proof that his indorsement 

was made at the time of the making of the note. This 

presumption, it is true, may be overcome by parol eyj- 

dence that a different agreement wus intended. Old. 
ham v. Broom, 28 Ohio St. 52; Kelley v. Few, 18 Ohio, 

441; Bright v. Carpenter, 9 id. 1389; Champion v. Grif. 
fith, supra; Robinson v. Abell, supra. But the evi- 
dence as disclosed by the record shows that Castle's 
name was not put upon the notes at the time of their 
execution, or before they were drawn, and so he could 
not be charged as an original promisor. He wasa 
stranger to the paper, his name not being thereon, at 
the time it was first offered to Rickly in part payment 
forthe real estate. Not then being in the chain of 
title, having no ownership in the notes, he could not, 
in the capacity of indorser, vest title thereto in an in- 
dorsee. Matheny, the payee, was at the time in pos- 
session of and the sole owner of the notes, and was 
the only person competent, as an indorser, to enter 
into the contract implied in the act of indorsement, 
namely, that he had a good title to the instruments, 
As an indorser, he did not transfer the paper to Cas- 
tle, who might, in turn, indorse it to pass title, but 
Matheny, by indorsement, vested title directly in 
Rickly, with no indorsee intervening. Rickly how- 
ever demanded other security than a recourse to those 
who were parties to the paper, and therefore required 
that Castle, a stranger to the paper, should place his 
name upon its back, and thusadd strength and credit 
to it, and render it more easy of circulation. Castle, 
in signing his name under that of the payee and in- 
dorser, assumed the obligation of a guarantor, and did 
not contract to pay the notes, if dishonored, ouly 
upon condition that they would be duly presented for 
payment at maturity, and due notice would be given 
to him ofthe dishonor. The rule, as laid down by 
Judge Story, is that if subsequently to the time when 
the note is made, a party indorses it, not being a reg- 
ular indorsee from or under any of the antecedent 
parties, he will be deemed a guarantor, if there bea 
sufficient consideration. Story Prom. Notes, § 133 
The guaranty of the plaintiff in error was not depend- 
ent on any condition or contingency expressed in, or 
implied from, the terms of his contract. In legal 
effect, it was as absolute and unconditional as if he 
had writteu on the back of each note: ‘I guaranty 
the payment of the within note,’’ words held in Clay 
v. Engerton, 19 Ohio St. 549, to be an absolute and un- 
conditional guaranty, and which rendered it unneces- 
sary to aver or prove either demand or notice, in order 
tomake out a primu facie case for reeovery. As said 
in Neil v. Trustees, ete., 31 Ohio St. 15, “a breach of 
the agreement of the guarantor results from the non- 
payment of the debt.’’ There being no condition, as 
regards presentment or notice, implied in the terms 
of such a guaranty, the guarantor must inquire of his 
principal, or take notice of his default, at his peril. By 
such guaranty, the guarantor is not made a party to 
the note, and his contract, unlike’that of an indorser, 
is governed by the rules of the common law, and not 
by those peculiar to the law-merchant. ‘ It is an un- 
dertaking to doa certain thing, in a certain specified 
event. The event is a default in the payment of the 
bill or note by the parties. When this happens, the 
liability of the guarantor, by the terms of his guaranty, 
is complete.’”’ Story Prom. Notes (7th ed.). 623, note 
by Thorndike. Ohio Sup. Ct., Dec. 7, 1886. Castle v. 
Rickly. Opinion by Dickman, J. 
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SUNDAY —LAW NOT EXEMPTING OBSERVERS OF 
ANOTHER DAY — RELIGIOUS LIBERTY.—An act for- 
pidding certain labor on Sunday, and not excepting 
those who observe another day, is not unconstitutional 
as violating the constitutional guaranty of religious 
liberty. The constitutionality of shis law, as originally 
enacted, has been repeatedly affirmed by this courtin 
poth civil and criminal cases. Shover v. State, 10 Ark. 
259; State v. Anderson, 30 id. 131; Tucker v. West, 29 
jd. 386; Merritt v. Robinson, 35 id. 483. No reference 
was ever made to the exception contained in section 
1886 fur the purpose of maintaining its validity, and 
we are cited to no case orauthority where the view is 
entertained that the failure to make the exception in 
favor of those who faithfully observea different day 
as their Sabbath will render the law invalid. The Su- 
preme Court of California expressed that view in 1858, 
over the dissenting opinion of Judge Stephen J. Field, 
(Ex parte Newman, 9 Cal. 502), but the dissenting 
opinion was afterward adopted by the court as the cor- 
rect exposition of the law, (Ew parie Andrews, 18 id. 
678), and the validity of the statute‘has ever since been 
maintained in that State. Ex parte Bird, 19 id. 130; 
Ex parte Koser, 60 id. 177. The validity of similar 
statutes has been affirmed elsewhere against repeated 
assaults, and in Louisiana it has even been held that a 
municipal ordinance which forbade the sale of goods 
on Sunday, but excepted from its operation those 
who kept their places of business closed on Saturday, 
was in the teeth of the Constitution, in that it gave to 
the Saturday observer a privilege denied to others. 
City of Shreveport v. Levy, 26 La. Ann. 671. But the 
legislative enactments of most of |the States preserve 
to those whose religious faith impels them to keep 
holy a different day from Sunday, the right to treat 
Sunday as a secular day, if not to the full extent given 
under our statute before the act of 1885, at least to do 
so in such a manuer as not to disturb those who ob- 
serve that day; and the actsin either form, whether 
making a full and free exception of the observer of 
other days or none at all, are held to be a valid exer- 
cise of legislative power. The reasons that are com- 
monly given for sustaining those acts are briefly stated 
by Judge Devens in a recent Massacltusetts case in 
these words: ‘‘ It is essentially a civil regulation, pro- 
viding for a tixed period of rest in the business, the 
ordinary vocations, and the amusements of the com- 
munity. If there is to be such a cessation from labor 
and amusement, some one day must be selected for 
that purpose; and, evenif the day thus selected is 
chosen because a great majority of the people celebrate 
it as a day of peculiar sanctity, the legislative authority 
to provide for its observance is derived from its 
general authority to regulate the business of the com- 
munity, and to provide for its moral and physical wel- 
fare. The act imposes upon no one any religious 
ceremony or attendance upon any forni of worship, 
and any one who deems another day more suitable for 
rest or worship may devote that day to the religious 
observance which he deems suitable or appropriate. 
That one who conscientiously observes the seventh 
day of the week may also be compelled to abstain 
from business of the kind expressly forbidden on the 
first day is not occasioned by any subordination of his 
religion, because as a member of the community he 
must submit to the rules which are made by lawful 
authority to regulate and govern the business of the 
community.’’ Com. v. Has, 122 Mass. 40. See too 
Cooley, Const. Lim. *476, *477; Desty, Crim. Law, § 
117, aud cases cited; Frolickstein v. Mayor of Mobile, 
40 Ala. 725; Gabel v. City of Houston, 29 Tex. 335; 
Swann v. Swann, 21 Fed. Rep. 299; Parker v. State, 1 
S. W. Rep. 202, Specht v. Cone, 8 Penn. St. 312, and 
cases cited supra. It is said that every day in the week 
is observed by some one of the religious sects of the 





world as a day of rest; and if the power is denied to 
fix by law Sunday as such a day, the same reason 
would prevent the selection of any day; but the power 
of the legislature to select a day as a holiday is every- 
where conceded. The State, from the beginning, has 
appropriated Sunday as such. On that day the busi- 
ness of our courts and public offices has always been 
suspended (Mausf. Dig., § 1483), the issuance and ser- 
vice of legal process prohibited, presentment and 
notice of dishonor of commercial paper not allowed 
(id., § 465), and the performance of an act in execution 
of a contract which matures upon Sunday postponed 
to the next day Little Rock & Ft. 8S. Ry. v. Dean, 43 
Ark. 529. This observance of Sunday as a day of re- 
frainment from secular business has always been re- 
quired of the people generally, without reference to 
creed, and they continue to so observe it without com- 
plaint, that as a municipal institution it violates any of 
their constitutional or religious rights. The principle 
which upholds these regulations underlies the rights of 
the State to prescribe a penalty for the violation of the 
Sunday law. The law which imposes the penalty oper- 
ates upon all alike and interferes with no man’s religiou- 
belief; for, in limiting the prohibition to secular pur- 
suits, it leaves religious profession and worship free. 
Ex parte Newman, supra. The appellant’s argument, 
then is reduced to this: that because he conscienti- 
ously believes that he is permitted by the law of God 
to labor on Sunday, he may violate with impunity al 
statute declaring it illegal todo so. But a man’s 
religious belief cannot be accepted as a justification for 
his committing an overt act made criminal by the law 
of the land. Reynolds v. U. 8.,98 U. 8.145. If the 
law operates harshly, as laws sometimes do, the 
remedy is in the hands of the legislature. It is not the 
province of the judiciary to pass upon the wisdom 
and policy of legislation. That is for the members of 
the legislative department, and the only appeal from 
their determination is to the constituency. Sup. Ct. 
of Arkansas, Oct. 30,1886 Scoles v. State. Opinion 
by Cockrill, C. J. 

WILL—COMPETENCE OF SUBSCRIBING WITNESS—HUsSs- 
BAND OF DEVISEE—PERSONAL TRANSACTION BETWEEN 
TESTATOR AND WITNESS.—(1) It is urged that Bates 
was not a competent attesting witness because his 
wife was a devisee under the will, and therefore the 
husband was interested in maintaining the will. We 
had occasion, in the case of Hawkins v. Hawkins, 54 
Towa, 443, to examine the question as to whether a 
wife is a competent subscribing witness to a will in 
which her husband is a legatee, and we held that she 
was. It issaid however that in that case the bequest 
to the husband consisted of personal property, while 
in the present case the wife is a devisee of real estate. 
We are unable to see that this should change the rule 
adopted in the cited case. The rule is founded on the 
thought that the disqualifying interest must be a pres- 
ent, certain, and vested interest, and not an interest, 
uncertain, remote, or contingent. This being the test 
of interest, it is very plain that any interest Bates may 
have inthe real estate devised to his wife depends 
upon the contingency that he may survive her, or that 
it may not be sold upon execution or judgment against 
his wife,or that he may not be divorced from her. (2) It 
is further claimed that Bates was an incompetent wit- 
ness, under section 3639 of the Code, because Isaac 
Spencer being dead, he is the husband of a party in- 
terested in establishing the will, and the testimony of 
the witness was a personal transaction between the 
deceased and the witness. We do not think this posi- 
tion can be maintained. It is not necessary, under 
the law of this State, that a testator should proclaim 
or state to the subscribing witnesses that the instru- 
ment is his will; and it is wholly unnecessary that 
there should be any personal transaction between the 
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testator and the subscribing witnesses. In re Hulse, 
52 Iowa, 662. The mere act of subscribing the will as 
a witness did not therefore disqualify Bates as a wit- 
ness in this proceeding. Iowa Sup. Ct., Dec. 15, 1886. 
Bates v. Officer. Opinion by Rothrock, J. 
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CORRESPONDENCE. 
JosHuA A. SPENCER. 
Editor of the Albany Law Journal: 

A sketch of the life of the late Joshua A. Spencer, 
published February 12 in the ALBANY LAW JOURNAL, 
over the signature of L. B. Proctor, will be read with 
much interest by the bar of this State, but more es- 
pecially by the peuple of Oneida county, where Mr. 
Spencer passed nearly thirty years of his life, and in 
which county some of his greatest professional tri- 
umphs were won. There were some errors in Mr. 
Proctor’s sketch, not of much consequence perhaps, 
but as a reference to them will serve as an occasion to 
bring out other reminiscences of Mr. Speucer’s life, 
they are briefly noted. 

Joshua A. Spencer was the second of four sons. The 
eldest son, Ichabod 8. Spencer, was ten years the sen- 
ior of Joshua; he married in 1801], and the next year 
settled on ‘‘ Quality Hill,” then in Chenango county, 
in this State, about one mile and a half south-west of 
what is now Canastota, on the New York Cen- 
tral railroad. The last-named place was then a 
swampy wilderness, without a babitation or a name. 
** Quality Hill” was so called because persons of prom- 
inence and of *‘ quality ’’ settled there at an early day. 
At that time the * Great Genesee Road,”’ or ‘‘ Seneca 
Turnpike,” and which was once agreat Indian trail, 
extended through central New York. At the time 
Ichabod S. Spencer settled on “ Quality Hill” the 
courts of Chenango county were alternately held at 
Oxford and at ** Payne’s Settlement,” now Hamilton, 
in Madison county. 

In 1806 Ichabod read law in Rome with Hathaway 
& Sherman, and was admitted to the bar two years 
later. After Madison county was formed, in 1806, and 
forthe next six years the courts of that county alter- 
nated between Hamilton and the log school-house on 
Quality Hill, in which locality I. S. Spencer contin- 
ued to reside. 

When Joshua A. was sixteen or seventeen years 
old (1806 or 1807) he left his native place, and fora year 
or two was at Greenville, Greene county, in this State, 
where he learned or worked at the trade of clothier, 
and also that of carpenter and joiner. In 1808 the 
same year that his brother Ichabod was admitted to 
the bar, Joshua pushed his way westwardly, and 
joined his brother at Quality Hill, and with him com- 
menced the study of law, devoting a portion of his 
time to teaching school in the winter months. The 
war of 1812 interfered with his legal studies, William 
Jennings, the first merchant of that locality, formed 
a company of horse artillery, of which he was captain, 
and young Spencer, orderly sergeant. It was this 
captain who wrote to Governor Tompkins for acouple 
of cannon in the following strain: 

“ Great Daniel D., we send to thee 
For two great guns and trimmings; 
Send them to hand, or you'll be d——4d, 
By order of;—Captain Jennings.” 

Young Spencer went to the northern frontier (Mr. 
Proctor says for six months), and on his return from 
that campaign, he was prostrated by a severe sickness 
consequent upon his exposure. He resumed his legal 
studies with his brother, and was admitted to the bar 
in 1815—then twenty-five years old, and seven years 
younger than Mr. Proctor states it. About the same 
year of his admission, he was married to his first wife, 





as Mr. Spencer’s widow informed me a dozen year 
ago. He formed a law partnership with his brother 
Ichabod, who in his day was one of the best chancery 
lawyers and technical pleaders in the State. In 1g 
or 1829 he removed to Utica, and formed a partner. 
ship with William H. Maynard, one of the ablest ang 
most brilliant lawyersof his day. Later on he was 
a partner of ex-United States Senator Francis Ker. 
nan. ; 
Asan advocate, Joshua A.Spencer had but few equals 
and no superior, in the State. His thorough acquaint. 
ance with men and human nature seemed to give him 
an intuitive and intimate knowledge of the springs of 
human action, and the modes of thought and reason. 
ing of the average juror, and he knew just how to ap- 
proach and convince jurors, and when aroused he rode 
home to them with wonderful power and effect. But 
it was not alwaysin cases of the greatest magnitude 
that this distinguished advocate shone to the greatest 
advantage. It was generally that he was at his best 
in’ those cases of comparativeiy small importance, 
where some poor and honest man was sought to be 
victimized by the artful and designing; or an ingen- 
ious net-work of fraud had been woven around his 
client, and which required skill and care to disentan- 
gle, that he shone with wonderful power. It was often 
remarked of him that he usually tried an ordinary 
case that he did not know any thing about until he 
sat down to the trial as well, if not better, than acase 
he had over-prepared. He used to say: “I guess I 
can get hold of the facts as quick as the jury can.” 
His skill as a cross-examiner was unequalled; an un- 
willing or atricky witness in his hands was soon en- 
tangled in a network of inconsistencies and contra- 
dictions. 

Mr. Proctor has not overrated Mr. Spencer as a jury 
advocate, nor overstated his moral qualities, nor his 
Christian character. He was the most kind and con- 
siderate of friends, ever benevolent and helpful, and 
although his legal practice was large and lucrative, 
and might have secured an ample fortune, yet by his 
kindness and benevolence, and caring so little for 
money, except so far as needed by himself and family, 
or ministered to the wants of others, he left to his 
family at his death little more than the house he 
lived in. 

Mr. Spencer had a large practice in the appellate 
courts, but it was his strong common sense and flu- 
ency of speech and excellent reasoning faculties rather 
than his legal lore and deep study of books that made 
him there a formidable opponent. Those who were 
competent to judge did not rank him in legal learning 
anywhere near such men as Samuel A. Talcott, Henry 
R. Storrs, William H. Maynard, Philo Gridley, Sam- 
uel Beardsley, Greene C. Bronson, Judge Denio, and 
even lesser lights. 

Ex-Judge Bacon, in his lecture on the ‘“‘ Early Bar 
of Oneida County,” givesa glowing and graphic de- 
scription of Mr. Spencer as a jury advocate, but speaks 
of him as follows as a lawyer in appellate courts: “He 
was not adeeply-read lawyer, for his acquaintance with 
books of any kind was limited. He did not often at- 
tempt to enlighten courts in those more recondite and 
abstruse principles which nothing but close and dili- 
gent study ever enables any man to master.” 

A life-size painting of that distinguished advocate 
adorns the walls of the Utica court-house. His tall 
and commanding figure, dignified bearing, and well- 
known attitude and position when addressing the 
court, orimpressing a point on thejury, are so natu- 
ral and life-like that there is no mistaking the man by 
those who heard Mr. Spencer in court when he was in 


his prime. 
D. E. W. 
Rome, Feb. 14, 1887. 
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CURRENT TOPICS. 
HE ‘‘temperance” question is greatly agitating 
our Legislature. Between the natural desire 
to stop the source of nine-tenths of all the vice, 
crime, poverty, insanity and misery in the world, 
and the natural tendency to denounce penalties so 
radical that they are impracticable, it is somewhat 
diffiult to draw the right line of legislation. We 
heartily wish ‘‘ prohibition ” were practicable, but 
we fear it is not. It is practically impossible to 
prevent the manufacture and sale of an article 
which probably half the community use moderately 
or excessively, and which is used by a majority of 
those who control the political parties. There is a 
difference of opinion as to the success of prohibi- 
tion where it has been tried, but we are inclined to 
think it does not prohibit — at least would not in 
the great cities in this State. The ‘‘high license” 
bill now pending is opposed alike by prohibition- 
ists and rumsellers. We are inclined however to 
favor it. Assuming that prohibition is a failure we 
would like to see the rumsellers compelled to pay 
roundly for their privilege of enriching themselves 
at the moral and pecuniary expense of the commu- 
nity. We would like to see as many as possible of 
the avenues to the gallows, the prison, the bagnio, 
the insane asylum, the alms house, and to hell, 
closed up, and ‘‘no thoroughfare” written across 
them. In the city of New York there is a ‘‘ saloon” 
to every twenty-three voters and every one hundred 
and thirty-eight of the whole population. A high 
license would probably crush out more than half 
these places if strenuously enforced. The Crosby 
bill makes a proper distinction between strong spirits 
and wine and beer, and between stores where liq- 
uors are sold to be drunk on the premises and other 
itores, The bill however is applicable only to cities 
of more than three hundred thousand inhabitants, 
meaning New York and Brooklyn. We would like 
to have it made general. Let us try the experiment- 
Suchfa law will be much more apt to be enforced 
than a prohibitory law, and capability of enforce- 
ment is to be considered as well as moral perfection. 
No doubt the Crosby bill would do much toward 
driving out of business those big, hard-fisted, lazy 
louts and conscienceless rascals, who ought to be 
doing productive, manual labor in the community, 
but who prefer to keep a corner groggery, run the 
political machines, and send their fellow-citizens to 
the devil. Let us commence with these fellows, 
and by and bye perhaps we may be able to attack 
the more ‘‘respectable.” But where low license 
cannot be enforced what is the use of talking of 
prohibition? 


There are more law books published in this coun- 
tty than books of any other kind except those of 
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fiction. In 1885 there were 934 of fiction, 431 of 
law; in 1886 there were 1,080 of fiction, 469 of law. 
‘*Juveniles” and theological and religious come 
next, but law is a ‘‘safe second.” We doa good 
deal of studying in a gorgeous corridor of the State 
Capitol, temporarily occupied by the State law li- 
brary, through which is a constant procession of 
sight-seeing brides and bridegrooms and innocent 
rural folk, in charge of gentlemanly pilots furnished 
by the State. The other day we heard one of these 
ciceroni saying to a party in his charge, ‘‘this is 
where the lawyers come to find the law; they look 
over these books and just write down the law.” At 
the same moment at our table was sitting one of the 
most learned lawyers of this State, who had just re- 
marked to us, half jocosely, that he was trying to 
teach the Court of Appeals what the law is ona 
certain point. He was none of your Code fellows, 
you may be sure, but one who has written wittily if 
not wisely against it. We were engaged at that 
moment in making a note on a common-law point, 
on which the English courts have long disagreed, 
and on which there have been at least three differ- 
ent rules—as many as the subject is capable of, 
you may be sure — by the courts of our different 
States and the Federal courts, all laying down the 
**common ” law — that well-settled, accessible, con- 
venient, harmonious rule, over which Mr. Carter on 
the one hand glows with pleasure because it is so 
easy — all written, you know — and over which Mr. 
Moak on the other hand grows warm with rapture 
because it is so hard —no one fellow can write it, 
you know. If that gorgeous corridor, which al- 
ready shows signs of premature, physical decay, 
could tumble in and bury forever all the common 
law it would be a blessing — if only there were no 
other like collections in the world — because then 
we could go to work with our present knowledge 
and put it into statute books. A very valuable 
folio disappeared a quarter of a century ago from 
the Royal Library at Berlin. The librarian assidu- 
ously assisted in the search for it. After his death 
recently it was discovered that he had been using 
it all these years to raise his seat! Perhaps some of 
the common-law books might be utilized for that 


purpose. 


To Senator Wemple’s marriage bill we much pre- 
fer one reported to the Bar Association of the city 
of New York in December last, by a committee of 
which Mr. George H. Adams was chairman. This 
bill provides that persons proposing to be makfied, 
should obtain a license, and that all persons enter- . 
ing into marriage without such license, and all per- 
sons ‘‘solemnizing” (hateful word!) a marriage 
without such license, shall be guilty of a misde- 
meanor, but it also provides that no marriage, 
otherwise valid, shall be deemed to be invalidated, 
or in any way affected by an omission to comply 
with the requirements of the proposed act. This 
bill, with Senator Wemple’s provision against the 
marriage of minors without consent of parents or 
guardians, would make a very just scheme. 
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We do not like Senator Reilly’s proposal to make 
Saturday after one o’clock a half holiday for bank- 
ing purposes. The present so-called ‘‘ bank holi- 
days” do not benefit anybody; they annoy and 
make extra labor for the banks; and they compel 
the community to pay their paper from one to two 
days before it would otherwise come due. The bill 
would never induce the general business commu- 
nity to suspend trade and manufacture on Saturday 
afternoon. The truth is that the business affairs of 
this country cannot well be carried on in less than 
six days in every week, with occasional holidays. 
Half holidays are well enough for school-boys and 
for poets like ‘‘ Bunthorne,” but they are not de- 
sired by anybody else, unless it may be by people 
who desire and expect to get six days’ pay for five 
and a half days’ work. To make Saturday a holi- 
day or half holiday would be especially mischiev- 
ous, because it is the customary and recognized 
pay-day, and it would give the working classes 
forty-eight or thirty-six consecutive hours to waste 
their wages. Mr. Reilly's bill would overload the 
banks with work on Monday, and the principle of 
it, which is acknowledged to be to induce the busi- 
ness community to desist from labor on that day, 
would crowd our police courts even fuller than now 
on Monday. Mr. A. R. Dyett, of New York, coun- 
sel for the Clearing House, made an argument 
against the bill before the judiciary committee of 
the Senate, in which he presented many cogent rea- 
sons against the measure. The Clearing House rep- 
resents seventy-three banks, with a capital of one 
hundred and five millions, daily loans of three hun- 
dred and fifty-nine millions, and daily deposits of 
three hundred and eighty-eight millions. In addi- 
tion to the argument baséd on inconvenience, Mr. 
Dyett remarks: ‘‘ By the law merchant the making, 
indorsement, drawing and acceptance of notes and 
bills of exchange, as far as the liabilities of the par- 
ties are concerned, and the circumstances and con- 
ditions upon which their liability depends is gov- 
erned by what is called lex loci contractus, and must 
be ascertained by the law of the place where each 
contract is made. Aymar v. Sheldon, 12 Wend. 439. 
Accordingly where a bill is drawn in one State and 
indorsed in another, and accepted and dishonored 
in a third, the rights of the holder can only be se- 
cured by compliance with the law of three differ- 
ent, and as to each other, foreign and independent 
States. Slocum v. Pomery, 9 Cranch, 221; Powers v. 
Lynch, 3 Mass. 77; Everett v. Vandryes, 19 N. Y. 
436; 12 Wend. 439; supra, 1 Mete. 82. If fortu- 
nately the law merchant prevails in each, it is easy 
to learn what steps are necessary to protect his 
rights; but if the law merchant has been modified 
by statute to accommodate in one State an agricul- 
tural community, and in another a commercial one, 
he is often under the necessity of investigating the 
laws of conflicting jurisdictions to adjust his con- 
duct to this or that State polity. Edwards on Bills, 
supra, 264. * * * It follows from the authori- 
ties we have cited that either of these bills will not 
only produce ‘confusion worse confounded,’ but 





9 _T ee 
will be disastrous to the commercial community, 
for it is very evident that as to bills, notes anq 
checks drawn, accepted and indorsed in other States 
where there is no holiday or half-holiday Saturday, 
all parties necessary to be charged by demand o 
notice could not be so charged upon bills maturing 
on Saturday by a demand or protest where neces. 
sary on the following Monday, or on any other day 
than Saturday; and it also follows that the banks 
which now are willing to undertake the collection 
of such paper would, if the bill be passed, be unwill- 
ing to do so.” The proposal in the bill, although not 
objectionable if universally adopted, would enhance 
the confusion. As to the bill proposing to make 
Saturday a full holiday, it is still more objection. 
able. This holiday business would better be left 
to convention of employers and employed. M, 
Dyett wisely observes: ‘‘ We honor and admire the 
laborer, and confess the dignity of his occupation, 
* * * Yet it does not follow that while creat 
ing the apotheosis of labor we should seat it ona 
car of Juggernaut to crush employers merely for 
the purpose of hearing the cries of the wounded, or 
that we should enact statutes which while inflicting 
serious inconvenience as well as injury upon en- 
ployers, do not confer any commensurate benefit 
upon those whom they employ. Until we can and 
dare enforce the observance of a holiday, to cr ate 
more than will be voluntarily kept is 


* Dipping buckets into empty wells 
And growing old in drawing nothing up.’ ” 


Not only ‘‘do not confer any commensurate bene- 
fit,”” but actually compel the anxious debtor to pay 
his paper from one to two days before it is due— 
remember that. 


—_——__»____ 


NOTES OF CASES. 


N Grimmett v. State, Tex. Ct. App., Oct. 23, 1886, 
the court said: ‘‘ Appended to this bill are the 
following remarks by the trial judge: ‘I sign this 
bill of exceptions with the following explanation: 
The defendant was upon trial for a rape charged to 
have been perpetrated upon a sixteen year old girl, 
who it was alleged by another witness was raped 
while in bed with this witness. Annie Grimmett, 
the present witness, was only fourteen years old, 
and is the daughter of defendant. The peculiar 
case, its necessarily vulgar details, the youth and 
sex of the witness, and the fact of her being de 
fendant’s daughter, taken together, rendered it im- 
possible for her to proceed without embarrassment. 
Persons in the audience, notwithstanding the ef- 
forts of the court and officers, persisted in laughing 
aloud. In so large an audience it was impossible 
to distinguish who the laughers were, and equally 
impossible to suppress their demonstrations; and 
when the witness burst into tears, and said ‘they 
(the people) have no business here,’ the court 
agreed with her, and directed that the court-room 
be cleared, which was done, only the attorneys, 
jurors, and officers of the court remaining. Indeed, 
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course being pursued.’ We are not informed by 
this bill of exception upon what ground the de- 
fendant objected to the order and action of the 
court clearing the court-room of the audience. We 
presume that it was upon the ground that the Con- 
stitution and the law guaranteed him a public trial. 
Bill of Rights, § 10; Code Crim. Proc., art. 24. In 
treating upon the right of an accused party to have 
a public trial, Judge Cooley says: ‘It is also requis- 
ite that the trial be public. By this it is not meant 
that every person who sees fit shall in all cases be 
permitted to attend criminal trials, because there 
are many cases, where from the character of the 
charge, and the nature of the evidence by which it 
isto be supported, the motives to attend the trial 
on the part of portions of the community*would be 
of the worst character, and when a regard to pub- 
lic morals and public decency would require that 
at least the young be excluded from hearing and 
witnessing the evidence of human depravity which 
the trial must necessarily briug to light. The re- 
quirement of a public trial is for the benefit of the 
accused; that the public may see that he is fairly 
dealt with, and not unjustly condemned; and that 
the presence of interested spectators may keep his 
triers keenly alive to a sense of their responsibility, 
and to the importance of their functions; and the 
requirement is fairly observed, if without partiality 
or favoritism, a reasonable proportion of the public 
is suffered to attend, notwithstanding that those 
persons whose presence could be of no service to 
the accused, and who would only be drawn hither 
by a prurient curiosity, are excluded altogether.’ 
Cooley Const. Lim. 383. Mr. Bishop, upon the 
same question, says: ‘ Publicity does not absolutely 
forbid all temporary shutting of doors, or render 
incompetent a witness who cannot be heard by the 
largest audience, or require a court-room of dimen- 
sions adequate to the accommodation of all desir- 
ous of attending a notorious trial, or vocal organs, 
in counsel or judge, capable of reaching all,’ and 
then quotes and adopts the views of Judge Cooley, 
above stated. 1 Bish. Crim. Proc., § 959. In our 
opinion the order and action of the court, as shown 
by the bill of exception, were not in violation of 
the defendant’s right to a public trial. It was very 
proper, we think, under the circumstances, to ex. 
clude from the court-room the principal portion of 
the audience, not only because of the vulgar and 
indecent nature of the evidence being developed, 
but because the audience was disorderly, and it was 
impossible to discover the particular individuals 
creating the disturbance, and therefore impossible to 
conduct the trial in an orderly manner without ex- 
cluding from the court that portion of the audience 
in which disorderly conduct was occurring. It was 
also proper to pursue this course in order to relieve 
the witness of the embarrassment which the crowd 
of persons, and the disorderly conduct of such 
crowd occasioned. A reasonable portion of the au- 
dience, consisting of attorneys and officers of the 





court, was permitted to remain in the court-room, 
and the doors of the court-room were kept closed 
temporarily only, during the cross-examination of 
one witness. It is not shown that any person who 
could have been of any service to the defendant in 
his trial was excluded, or that any injury whatever 
was done him by the order and act complained of 
by defendant. While it is of the highest import- 
ance that every right guaranteed an accused person 
by the Constitution or the law should be carefully 
and liberally awarded him, we must not do violence 
to reason and justice in construing such rights. We 
are clearly of the opinion that the defendant was 
accorded the right of a public trial, and that there 
was no error in the order and action of the trial 
court excluding a portion of the audience tempo- 
rarily from the court-room.” 


In Honeyman v. Oregon & Cal. R. Co., 13 Oreg. 
352, it was held that a railway company, not under- 
taking to carry dogs, but permitting their servant, 
as an accommodation to passengers, to receive them 
for carriage, and take pay therefor for himself, can- 
not be held as a common carrier where the passen- 
ger was notified of the rule. The court assumed 
that when the carrier undertakes the transportation 
of living animals he assumes the ordinary obliga- 
tion’of a common carrier, but held that ‘‘the cir- 
cumstances do not show that it was the business of 
the defendant to carry dogs, or to receive pay for 
their transportation.” In Dickson v. Gt. North. R. 
Co., 18 Q. B. Div. 176, Lindley, J., said: ‘* At com- 
mon law no person is bound as a common carrier to 
carry any goods of a kind which he does not pro- 
fess to carry. Unless he professes to carry dogs for 
people in general, he is not bound to carry a dog 
for any particular individual; and if a carrier says 
he will not carry dogs except on certain terms, he 
can lawfully refuse to carry any particular dog on 
any other terms. In this case the defendants ex- 
pressly say that they are not common carriers of 
dogs, and will not carry dogs except on their own 
terms. The common law therefore does not oblige 
the company to carry dogs at all; and at common 
law no action will tie against the company for re- 
fusing to carry a dog. Moreover as no person is 
bound to enter into an agreement with one person 
simply because he is in the habit of entering into 
similar agreements with others, a company which is 
not a common carrier of dogs, but which may be in 
the habit of carrying dogs on certain terms, may at 
common law decline to accept any particular dog, 
even on those terms, and may refuse to carry the 
dog at all, or may refuse to carry it except upon 
some other terms which the company may specify. 
At common law therefore it seems to me the de- 
fendants can lawfully refuse to carry dogs except 
upon their own terms.” Esher, M. R., and Lopes, 
J., concurred. But the defendant was held bound, 
under the Railway Traffic Act, to carry dogs, and 
therefore could not lawfully limit its liability to 
£2 for each dog. 
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In Corbett v. Twenty-Third St. Ry. Co., 42 Hun, 
587, the plaintiff, on entering one of the defend- 
ant’s cars, which was operated by a driver without 
a conductor, put into the box, used for that pur- 
pose, five fares for himself and three companions. 
Upon discovering his mistake and applying to the 
driver for the restoration of the excessive fare 
placed in the box, the driver refused to restore it, 
alleging that he had no authority to return the fare 
or correct the mistake, and directed the plaintiff to 
repair to the office of the company for his money. 
During a wordy altercation between the plaintiff 
and the driver a lady entered the car and delivered 
her five cents fare to the plaintiff, who placed it in 
his pocket. The plaintiff having refused to deposit 
the fare in the box, the driver, after the lady had 
reached her destination and left the car, removed 
the plaintiff from the car and delivered him into 
the custody of a policeman, who confined him in a 
station-house until the following morning, when he 
was discharged by the court. Held, that he might 
maintain this action for damages. Daniels, J., said: 
‘*The plaintiff was clearly entitled to a restitution 
of the money deposited by him by mistake in the 
box placed in the car to receive the fare of the pas- 
sengers, and as the driver himself was not autho- 
rized to return the fare, and in that manner correct 
the mistake, it was an entirely reasonable course to 
adopt for the plaintiff to receive the fare, which he 
did of the other passenger, and in that manner re- 


imburse himself for the money inadvertently placed 


in the box. The regulation of the railway com- 
pany requiring a passenger, who may be deprived 
of his money by his own mistake in this manner, to 
go to the office of the company for its reimburse- 
ment and the correction of the mistake is entirely 
unreasonable. As long as the car is placed under 
the charge and management of the driver, he 
should be, as a necessary part of that management, 
invested with authority to reimburse fares inadvert- 
ently placed in the box in this manner. The time 
to correct the mistake is when it may be made and 
discovered, and the facts attending it fully known 
to the defendant’s agent. To require the passenger 
to go to the company’s office, which may be miles 
away from the place where the mistake may occur, 
and there establish his right to the reimbursement 
of the money, is so unreasonable in itself as to be 
exceeded only by further regulation that when the 
money may be so deposited the party so depositing 
it shall forfeit all right to claim its return, for in 
most cases to go to the company’s office and there 
satisfy the officials of the right to the return of the 
money, and defray the expenses attendant upon the 
journey, and submit to the necessary loss of time, 
would be no less than a serious aggravation of the 
injury itself. The officers would probably require 
the statement of the driver before they would feel 
justified in acting at all, and in that manner render 
necessary more than one journey and one hearing 
to recover the amount the passenger would be enti- 
tled to receive. The large majority of people would 
prefer submitting to the first loss rather than en- 








hance it, as they necessarily would in endeavoring 
to obtain redress in this manner, and they should 
not be subjected, by the regulations or rules of the 
company, to any such risks and loss. As long as 
the company does not authorize the driver himself 
to rectify the mistake it is no more than reasonable 
that the passenger should be at liberty to do so by 
receiving for that purpose the fare of any passep- 
ger afterward entering the car. The driver there. 
fore had no right, because of the refusal of the 
plaintiff to place this additional fare in the box, to 
remove him from the car. He was a wrong-doer, 
and his act in laying his hands upon the plaintiff 
for that purpose was an assault and battery for 
which he might well himself have been indicted 
and punished. But as he removed the plaintiff 
from the car and placed him in the custody of the 
officer, under the authority conferred upon him for 
the management of the car by the defendant, the 
latter became legally liable to the plaintiff for the 
damages to which he in that manner has been sub. 
jected, for as the law has been settled, a rail. 
road company is liable to the same extent as an in- 
dividual for any injury done to a passenger bya 
person in the course of his employment who is in 
the service of the company. Ramsden v. Ry. (o., 
104 Mass. 117; 8. C.,6 Am. Rep. 200; Higgins vy, 
Watervliet Turnpike Co., 46 N. Y. 23; 8. C., 7 Am. 
Rep. 293; Hoffman v. Ry. Co., 87 N. Y. 25; 8.C., 
41 Am. Rep. 387; Flynn v. Ry. Co., 49 N.Y. Super 
Ct. (17 J. & S.) 81; Stewart v. Brooklyn & C. R. Co, 
90 N. Y. 588; 8S. C., 43 Am. Rep. 185. And this 
liability will include the entire injury and indignity 
to which the plaintiff was subjected, not only by 
his removal from the car, but by his subsequent im- 
prisonment and detention in the station-house. 
Rown v. Christopher, etc., R. Co., 34 Hun, 471.” 
Brady, J., concurred. Davis, P. J., dissenting, said: 
‘¢ Assuming that the plaintiff put the wrong amount 
of fare in the box, it was no fault of the driver that 
he did so. There was no evidence of it but the 
plaintiff's assertion, but if there were, the driver had 
no authority to correct the error. He had no ac- 
cess to the box and could not return the deposited 
fare, and an attempt to do so by forcing open the 
box wovld have been unjustifiable on his part, as 
he was not permitted to receive fares; he had no 
money of the company which he could use to cor- 
rect the mistake. To clothe drivers with power to 
refund for alleged mistakes would subject the com- 
pany to such frauds by collusion with claimants as 
would overturn all the safeguards adopted by the 
company to prevent the embezzlement of their fares 
by the driver or persons in collusion with him. A 
person who makes the mistake of depositing the 
wrong fare is responsible for the consequences of 
his own act, and is subject to all reasonable rules 
as tothe mode of its correction. It is not unreasona- 
ble that he shall apply to the company and not the 
driver. His carelessness brings this upon himself, 
and though it may be onerous to seek relief at the 
office, it is not unreasonable to require him to do 
so. But to hold that such a person, by reason of 








THE ALBANY LAW JOURNAL. 


185 








his mistake, is authorized to collect and keep the 
fares of other persons, is going altogether too far. 
It makes him judge, jury and executioner in his 
own case, a procedure which the law does not sanc- 
tion. It would open a wide field for fraud and lar- 
cenies if every person who makes or asserts a mis- 
take on depositing his fare may at once collect from 
jncoming passengers whatever amount he chooses 
to assert that he has paid. The thieves of the city 
would do a thriving and profitable business on the 
cars if such a practice were held lawful. Besides, 
the taking of another fare by such a person is not 
payment of the fare by that person. He or she is 
pound to put it in the box, and intrusting it toa 
stranger is not discharging the obligation of the 
passenger, and especially is that the case when the 
passenger knows that the stranger intends to keep 
it on his claim of overpayment of his own fare. 
Such a rule as the opinion asserts would lead to the 
great embarrassment of innocent persons whose 
fares happened to be captured by one who made a 
mistake, or claimed he had made a mistake in de- 
positing his own fare. The plaintiff in this case 
was guilty of a wrong in his attempting to rectify 
his mistake, if he had made one, in the manner he 
did. It led to the alleged arrest for which he was 
alone to be blamed. I think also if he were 
charged by the driver the next morning with lar- 
ceny the company were not responsible for that act. 
The plaintiff was in custody for disorderly conduct. 
The company had not authorized the driver to 
make another charge on the following day, and 
were not responsible if it were done.” 


BANKS — COLLECTIONS — LIABILITY FOR 
AGENTS DEFAULT. 

SUPREME COURT OF MONTANA, JAN. 5, 1887. 
Power Vv. Frrst NAT. BANK OF ForT BENTON. 
Where a bank receives a draft from a customer for collection 
in a distant place, without any special contract, and trans- 
mits it for collection to an agent, who collects it, and 
fails to account for the proceeds, the bank is liable to its 

customer for the amount collected. 


H. G. McIntire, for appellants. 
Buck & Hunt, for respondent. 


McLeary, J. This wasan action brought by the 
appellant against respondent to recover the amount of 
adraft drawn by Kilburn on Ulm, and deposited by 
plaintiffs with defendant for collection, and alleged to 
have been collected, and the proceeds retained, by the 
defendant. It was tried by the court onan agreed 
statement of facts, and judgment rendered therein for 
defendant, from which judgment the plaintiffs ap- 
peal to this court. 

The agreed statement of facts, among other formal 
matters, contains the following: ‘“‘ That on the seven- 
teenth day of September, A. D. 1884, the plaintiffs 
were the owners and holders of a certain draft for the 
sum of $325.57, drawn by J. M. Kilburn on William 
Ulm, at Sun River, Montana territory; that on said 
date the plaintiffs deposited said draft with defendant 
for collection; that plaintiffs were regular depositors 
with defendants; that on said seventeenth day of 





September, A. D. 1884, the defendant forwarded said 
draft to its customary correspondents, the firm of 
George Steell & Co., who were at that time a firm of 
merchants at Sun River aforesaid, in good standing, 
and who were accustomed to make collections, there 
being no bank at that place, with instructions to col- 
lect and remit; that defendant and said firm of 
George Steell & Co., at that time, had no current ac- 
count between them; that on September 25, 1884, or 
thereabouts, the said firm of George Steell & Co. col- 
lected suid draft, to-wit, the sum of $325.57 from the 
said William Ulm, but kept the money, and failed to 
remit or account for the same to defendant, and on 
the eighteenth day of October, A. D. 1884, became in- 
solvent; that defendant never received the money col- 
lected on said draft, but after the insolvency of 
George Steell & Co., was informed that the money col- 
lected on said draft had been, by said George Steell & 
Co., credited on their books to it, defendant, at the 
time of the collection thereof, which was the first 
knowledge the defendant had that the draft had beeu 
collected. At the time of the deposit of said draft by 
plaintiffs with defendant no instructions were given or 
special agreement had with reference thereto. Said 
draft was payable at Sun River, in Lewis and Clarke 
county, Montana territory, which place is sixty miles 
distant from Fort Benton, the place of business of de- 
fendant as aforesaid. That on the fifteenth day of 
November, A. D. 1884, the plaintiffs demanded of the 
defendant the payment of said money collected on 
said draft, but that the same was then and there re- 
fused, and that defendant has never paid the same.”’ 
The question how fara bank is liable for the de- 
fault of acorrespondent or collecting agent in regard 
to a collection is one which has been solved in at least 
three different ways by the many courts of last resort 
in the United States which have at different times had 
the matter under consideration. One class of cases 
maintains the absolute liability of a bank for any de- 
fault of its correspondent or collecting agent, in the 
same manner as for the default of its own employ- 
ees, on the principle that the bank, by undertak- 
ing the collection, obligates itself to see that every 
proper measure is taken, and regarding the collector 
as the agent of the bank, and not as the agent of the 
owner of the commercial paper. A second class of 
cases holds that the bank is liable only for the exercise 
of due care and diligence in selecting a trustworthy 
agent or correspondent, and that there being in the 
deposit for collection the implied authority to employ 
a sub-agent, such sub-agent becomes, when chosen, 
the agent of the holder, and not of the bank which se- 
lected him. The third class of cases draws a distinction 
between the cases in which the payer resides where 
the bank is situated and the cases where he resides at 
adistance; in the first place making the bank liable 
absolutely for any default or wrongful act, and in the 
second place only making the bank liable for the 
proper selection of a competent and reliable agent, 
with proper instructions. 1 Dan. Neg. Inst., § 341. 
The cases of the first class are found principally in 
the decisions of the courts of the United States and 
the States of New York, New Jersey, Pennsylvania, 
Ohio and Indiana. The cases of the second class are 
found chiefly in the reports of Massachusetts, Connec- 
ticut, Maryland, Mississippi, Missouri,and Iowa. The 
third class of cases is made up of those decided by the 
courts of Illinois, Tennessee, Wisconsin and Louisiana. 
Inasmuch as there is such a variety of opinions to 
be found among the highest courts on this important 
question, itis proposed to examine at some length 
such of them as are accessible to us, and then deduce 
what we consider to be the true rule governing such 
cases. There has never been any adjudication ona 
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question similar to this in this court; and so far aa 
concerns this territory, this is a case of first impres- 
sion. We will review these cases in their chronologi- 
cal order. 

The English cases concur in holding the bank which 
receives the paper for collection liable, in any event, 
for the default of its correspondents; and this agrees 
with the line of decisions rendered by the Supreme 
Court of the United States and other national courts, 
and the doctrine laid down in the Court of Appeals of 
New York and the other courts which have followed 
these authorities. It has been held in the House of 
Lords, that where Edinburgh bankers transmitted a 
bill to London bankers, who forwarded it to their cor- 
respondents in Calcutta, who in turn collected it, and 
failed, the Edinburgh bankers were liable to the 
owner of the bill, on the ground that they being agents 
to collect the bill, and the collection being made, their 
principal could not be called on to suffer any loss by 
the conduct of their sub-agents; tere being no privity 
between them. Mackersy v. “amsays, 9 Cl. & F. 818, 
850; cited in Prouui Log. Max. (6th Am. ed.) 603. 

In the year 1827, the Supreme Court of Connecticut 
said: “ Where Lawrence, residing in New York, 
having drawna bill on a person in Stonington, in this 
State, payable to his own order. indorsed it in blank, 
and lodged itin a bank in New York for collection, 
the cashier of that bank indorsed itin blank, and for- 
wardedit to the Eagle Bankat New Haven. The 
cashier of the latter bank indorsed it in the same 
manner, and transmitted it to the Stonington bank, 
each of these indorsements beiug made for the pur- 
pose of collection only. The acceptor paid the amount 
of the billtothe Stonington bank, and in an action 
brought by the drawer against this bank to recover 
the sum so paid, as money received by the defendant 
to the plaintiff's use, it was held that parol evidence 
was udmissible to show the nature of the indorse- 
ments, and the purpose for which they were made. 
In such csse the successive indorsees were merely 
agents of the diaver for the collectionand trausmis- 
sion of his money; and further, the Stonington Bank 
was not the factor or banker of the Eagle Bank; nor 
had the Stonington Bank, as agent or in any other ca- 
pacity, a lien on the avails of the bill forthe general 
balance of its account with the Eagle Bank, by virtue 
of which it was entitled to set off such avails against 
such balance.” Lawrence v. Stonington Bank, 6 Conn. 
521. 

In Mechanics’ Bank v. Earp, 4 Rawle, 385, decided by 
the Supreme Court of Penusylvania in 1834, the bills 
were drawn and deposited in bank, under a special 
agreement that they were to be transmitted to 
Virginia for collection, and the facts show that the 
bank carried out the contract, and hence the depositor 
could not recover. Thenit cannot be considered a 
case parallel with the one at bar, though in the opinion 
the discussion covers the principles involved herein. 

The question came before the Supreme Court of 
Connecticut again in 1837, and the caseof Lawrence v. 
Stonington Bank is quoted and confirmed, in the fol- 
lowing language: ‘A., residing at Saybrook, in this 
State, being the holder of a bill of exchange, drawn by 
B., in London, on C., in New York, and accepted by 
C., payable to the order of A., indorsed it, and trans- 
mitted it, some time before it became due, to the East 
Haddam Bank for collection. The cashier of this 
institution, without indorsing it, transmitted it, with 
other bills, to the Merchants’ Exchange Bank in New 
York for collection. When it came to maturity, the 
latter bank had it presented to C., who then was and 
still is insolvent, for payment; and payment not being 
made, it was protested for non-payment, and due 
notice given to B.,the drawer, but no notice was 





given to the East Haddam Bank; and it supposing 
the bill had been paid in New York, credited A. with 
the amount, and paid it to him on his check. On dig. 
covering the mistake, the East Haddam Bank sought 
to recover back the money so paid, in an action for 
mouey had and received against A. It was held that 
the plaintiffs were not precluded froma recovery, (1) 
by reason of their not having indorsed the bill before 
it was transmitted to the Merchants’ Exchange Bank, 
or advised that bauk of A.’s place of residence; or (2) 
ou the ground that the plaintiffs were responsible for 
the default of the collecting bank; or (3) by reason of 
their having credited A. with the amount of the bill, 
and paid over the money to him. Consequently, the 
plaintiffs, having obtained a verdict, were entitled to 
retain it.””. East Haddam Bank v. Scovil, 12 Conn. 303, 

The leading New York case on this subject is Allen 

v. Merchants’ Bank of New York, decided in 1839, and 
reported in 22 Wend. 215-244. In that case reference 
is had toa case decided by Chief Justice Marshall, 
Bank of Washington v. Triplett, 1 Pet. 25, and from 
which it is distinguished, and to the English case of 
Van Wart v. Woollisey, 3 Barn. & C. 419, which it fol- 
lows on the point under consideration. The Court of 
Errors was divided in the case of Allen v. Merchants’ 
Bank of New York, by a vote of fourteen to ten; and 
the following principle, arising out of this case, was 
resolved: ‘* Resolved that when a bank or broker 
receives, upon a good consideration, a note or bill for 
collection, in the place where such bank, broker or 
dealer carries on busiuess, or at a distant place, the 
party receiving the same for collection is liable for the 
neglect, omission, or misconduct of the bank or agent 
to whom the note or bill is sent, either in the negotia- 
tion, collection, or paying over the money, by which 
the money is lost, or other injury sustained by the 
owner of the note or bill, unless there be some agree- 
ment to the contrary, express or implied.’’ 22 Wend. 
», 
In the first Massachusetts case on this subject (in 
1839) it is said by Shaw, C. J., in delivering the opinion 
of the court, that when a note is deposited with a bank 
for collection, which is payable at another place, the 
whole duty of the bank so receiving the note in the 
first instance is seasonably to transmit the sametoa 
suitable bank oragent atthe place of payment; and 
as a part of the same doctrine, it is well settled that 
if the acceptor of a bill or a promissory note has bis 
residence in another place, it shall be presumed to 
have been intended and understood between the 
depositor for collection and the bank that it was to be 
transmitted to the place of residence of the promisor, 
and the same rule shall then apply as if on the face of 
the note it was payable at that place, citing Bank of 
Washington v. Triplett, 1 Pet. 25; Allen v. Merchants’ 
Bank, 15 Wend. 42: Jackson v. Union Bank, 6 Har. & 
J.146; Lawrence v. Stonington Bank, 6 Conn. 528; 
Fabens v: Mercantile Bank, 23 Pick. 332. 

In the case of Wingate v. Mechanics’ Bank it was 
decided by the Supreme Court of Pennsylvania (in 
1848) that where a bank in Pennsylvania received for 
collection a note payable in Mississippi, under an agree- 
ment to collect it for a commission of seven per cent, 
and transmitted it toa bank in Rodney, Mississippi, 
where payment was refused, and the Pennsylvaina 
bank neglected to give information to the owner of 
the non-payment, and to return the note to him within 
a reasonable time, so that it was barred by the statute 
of limitations, it thereby became liable to pay the note 
and interest, less the seven per cent commission. 
Wingate v. Mechanics’ Bank, 10 Penn. St. 107. This 
case turns upon an express contract between the par- 
ties, evidenced by the peculiar circumstances of the 
case, and really does not fall within any of those 
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classes referred to; and though quoted as authority 
in some of the leading cases, can hardly be so con- 
sidered in cases parallel with the one at bar. 

The Supreme Court of Massachusetts, in Dorchester & 
Milton Bank v. New England Bank (decided in 1848), 
follows the case of Fabens v. Mercantile Bank, 23 Pick. 
330. and confirms it as well founded in principle, and 
supported by a decided weight of authority. The case 
of Allen v. Merchants’ Bank, 22 Wend. 215, is said to 
be the only opposing decision, and is criticised severely. 
Dorchester & Milton Bank v. New England Bank,1 
Cush. 186. 

This question was incidentally again before the Su- 
preme Court of Massachusetts, in 1852, in the case of 
Warren Bank v. Suffolk Bank, and the cases of Fubens 
y. Mercantile Bank, 23 Pick. 330, and Dorchester & 
Milton Bank v. New England Bank, 1 Cush. 186, were 
quoted and followed; and the cases of Baldwin v. 
Bank of Louisiana, 1 La. Ann. 13, and Bellemire v. 
Bank of U. S., 4 Whart. 105, were cited with approval. 
The case of Allen v. Merchants’ Bank, 22 Wend. 215, is 
referred to, but disregarded. The decision in the case 
of Warren Bank v. Suffolk Bank is rested however on 
an implied agreement between parties arising froma 
known usage of long standing among the banks of 
Boston. It was held that a bank receiving a note for 
collection was not liable to its customers for the negli- 
genceof a notary to whom the collecting bank had 
handed the note for demand and protest. Warren 
Bank v. Suffolk Bank, 10 Cush. 585. 

In 1852 the Court of Appeals of the Stateof New 
York, in the well-considered case of Montgomery 
County Bank v. Albany City Bank, reviews all the 
cases which had been decided in that State up to that 
time, and Mr. Justice Jewett, in delivering the opinion 
of thecourt, uses the following language: “I con- 
sider ita rule of law well settled in this State, that 
when a bank receives from the owner a bill for collec- 
tion, payable either at the place where such bank car- 
ries on its business, or at some distant place, it thereby 
becomes the agent of the owner for the collection; 
and in the discharge of its obligations as such, if the 
bill has not been accepted, it is bound to present the 
same for acceptance without unreasonable delay, as 
well as to present the same for payment when it be- 
comes payable; andif not accepted when presented 
for that purpose, or not paid when presented for pay- 
ment, it must take such steps, by protest and notice, 
as are necessary to charge the drawer and indorser, or 
it will be liable to its principal, the owner, for the 
damages which the latter sustains by any neglect to 
perform such duties, unless there be some agreement 
tothe contrary, express or implied. And if it be 
necessary or convenient for the bank to employ some 
other bank or individual to collect the bill, either at 
the place of its location or at a distant place where the 
bill is payable, and it does employ another bank or 
individual, to whom it transmits the bill for that pur- 
pose, the latter, on receiving the bill, and entering 
upon the discharge of the trust, becomes the agent of 
the former bank, and not of the owner; and in the 
absence of any agreement to the contrary, is answer- 
able to it for any neglect in the discharge of its duties 
as agent whereby the former bank sustains any loss or 
damage. The principle isthat wherea trust is con- 
fided to an agent, and he whose interest is intrusted 
is damnified by the neglect of one whom the agent 
employs in the discharge of the trust, the agent em- 
ployed shall answer to the person damnified.”” Mont- 
oy County Bank v. Albany City Bank,7 N. Y. 460, 

1. 

ln 1854 the Court of Appeals of New York again re. 
viewed the cases previously decided, in the case of 
Commercial Bank of Pennsylvania v. Union Bank of 
New York. That was a case where the bank of Wil- 





mington was the owner of a bill of exchange, payable 
at sight at Troy, and indorsed and transmitted to the 
plaintiff, the Pennsylvania bank, under an agreement 
by which the latter collected and retained the pro- 
ceeds of paper thus remitted to it, and with the same 
redeemed the circulating notes of and paid drafts 
drawn by it. The bank of Wilmington and the Penn- 
sylvania bank indorsed and transmitted the bill to the 
New York bank, its correspondent in New York for 
collection, and the same was by the latter sent to the 
Troy City Bank for the same purpose, which latter 
bank collected the bill, and surrendered it to the 
drawee. The Court of Appeals, in an elaborate opin- 
ion, uses the following language: 

“The liability of the defendants for the acts and 
omissions of the Troy City Bank, and their officers and 
agents, in and about the collection of the draft, is no 
longer an open question. It was definitely settled by 
the court for the collection of errors in Allen v. Mer- 
chants’ Bank of New York, 22 Wend. 215, in which it 
was resolved that when a bank, broker or other 
money dealer receives, upon good consideration, a note 
or bill forcollection, in the place where such bank, 
broker or dealer carries on business, or ata distant 
place, the party receiving the same for collection is 
liable for the neglect, omission, or other misconduct 
of the bank or agent to whom the bill or note is sent, 
either in the negotiation, collection, or paying over 
the money, by which the money is lost, or other injury 
sustained by the owner of the note or bill, unless there 
be some agreement to the contrary, express or im- 
plied; and this doctrine was reasserted and directly 
approved by this court in Montgomery County Bank v. 
Albany City Bank, decided December, 1852, in this 
court.” 

“If a liability has been incurred by the defendants, 
by reason of an omission of duty on the part of the 
bank at Troy, either in the payment of the money col- 
lected, orin charging the prior parties to the ill, 
upon its dishonor vy the drawee, it is quite evident 
that such liability is to the plaintiff. which alone can 
enforce it by action. To this effect is the decision of 
Montgomery County Bank v. Albany City Bank. It 
was there held that the plaintiff, who had transmitted 
a bill payable in New Yorkto the Albany City Bank 
for collection, could not maintain au action against 
the bank of the State of New York, to which, as the 
correspondent and agent in New York of the Albany 
City Bank, the latter had transmitted it for the same 
purpose, for an omission to charge the drawer and in- 
dorsers, upon non-payment by the drawee, reversing 
the decision of the Supreme Court holding the contrary 
doctrine. 8 Barb. 396. Jewett, J., says: ‘And, if it 
be necessary or convenient for such bank (the bank 
receiving the bill or note for collection) to employ some 
other bank or individual to collect the bill at the place 
of its location, or at a distant place where the bill is 
payable, and it does employ such other bank or indi- 
vidual, to whom it transmits the bill for that purpose, 
the latter on receiving the bill, and entering upon the 
discharge of the trust, becomes the agent of the former 
bank, and not of the owner, and in the absence of any 
agrecment to the contrary, is answerable to it for any 
neglect in the discharge of its duties as such agent, 
whereby the former bank sustains any loss or damage.’ 
And again: ‘The New York State Bank was the 
agent directly guilty of the neglect. The bank was 
employed to do this service by the plaintiff's agent, 
the Albany City Bank, as its agent, to whom it was 
alone responsible for its acts and neglects; and the 
latter, according to the settled rule, was responsible to 
the plaintiff for its acts and omissions in the matter, 
there being no agreement to the contrary, express or 
implied.’ 

* The doctrine put forth in Bank of Orleans v. Smith» 
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3 Hill, 560, that where a note payable at a distance is 
deposited with a bank for collection, and the latter 
transmits itto another bank for the same purpose, 
both are to be regarded as agents for the holder, is dis- 
approvedin the same opinion. Indeed, it seems to 
follow necessarily, from the adjudication in Allen v. 
Merchants’ Bank, that the defendant, being the agent 
of the plaintiff, is responsible to it, as principal, for 
the proper discharge of the duties of theagency. The 
contract of the agent respecting the business of the 
agency, which the law implies, is with his immediate 
principal; and where the relation of principal and 
agent is established, as it is between the parties to this 
action, by the authorities cited, the contract and con- 
sequent rights and liabilities result as necessary 
sequents, unless expressly provided against by agree- 
ment.’’ Commercial Bank of Pennsylvania v. Union 
Bunk of New York, 11 N. Y. 211, 212. 

The Supreme Court of Ohio, in 1858, in the case of 
Reeves v. State Bank of Ohio, 8 Ohio St. 468, in a very 
learned opinion by Brinkerhoff, J., reviewed all of the 
English and American cases up to that date, and elects 
to follows the decisions of the New York Court of Ap- 
peals, which in turn had followed the English doctrine. 
In that case the correct rule is stated to be as follows: 
** Where a bank in this State receives for collection a 
draft payable in New York, and for the same purpose 
forwards the draft to its correspondent in New York, 
the bank here is responsible to the owner for the con- 
duct of such correspondent, and for the proceeds of 
the draft, immediately upon its collection by such 
correspondent. Such correspondent is the agent of 
the bank here, and not the sub-agent of the owner of 
the draft; and payment to the agent is payment to 
the bank, unless there was some agreement or author- 
ity between the owner and the bank, beyond the mere 
fact of the draft being received for collection." The 
doctrine laid down in Bank of Orleans v. Smith, 3 Hill, 
560; Eust Haddam Bank v. Scovil, 12 Conn. 303; and 
Fabens v. Mercantile Bunk, 23 Pick. 330, is rejected as 
not sustained by weight of reason and authority. And 
the cases of Lawrence v. Stonington Bank, 6 Conn. 521; 
Bunk of Metropolis v. New England Bank, 1 How. 234; 
Gordon v. Kearney, 17 Ohio, 572, and Wilson v. Smith, 
3 How. 763, are distinguished from the cases such us 
that and this, by the fact that they were all suits 
brought by the owners of bills and notes deposited 
for collection with banks or bankers, against a 
secondary agent to whom they had been transmitted 
by the primary agent; and in all of them the plaintiffs 
were entitled to recover, subject however in some of 
the cases to the right of the secondary agent to retain 
for a general balance existing in his favor against the 
primary agent. Reeves v. State Bunk of Ohio, 8 Ohio 
St. 468. 

This Ohio case has since been followed asa leading 
ease in upholding the doctrine first announced in 
America by the New York Court of Errors. 

The Supreme Court of Wisconsin, in 1860, decided, 
in the case of Stacy v. Dane County Bank, “that the 
contract implied from the receipt, by a bank, of a note 
for collection, payable at a distance from its place of 
business, is not absolutely to make due presentment 
of the note, and give due notice of its non-payment, 
but to placeit in the hands of some competent and 
responsible agent for that purpose, and that if the 
bank exercises reasonable care and skill in selecting 
such agent, it is not liable for his default.”’ Stacy v. 
Dane County Bank, 12 Wis. 707. : 

In the case of tna Ins. Co. v. Alton City Bank, deci- 
ded by the Supreme Court of Illinois, in 1861, Mr. 
Justice Walker, delivering the opinion of the court, 
after reviewing many cases, says: ‘‘ Where a bank 
receives a bill or note for collection against a drawee 
or maker, resident at the place of the bank, or where 





the bank undertakes for its collection by their own 
officers, there can be no doubt that it would be liable 
for any loss that might result from neglect; but when 
received for transmission, it has fully discharged its 
duty by sending the instrument in due season to, 
competent, reliableagent, with proper instructions for 
its collection.” tna Ins. Co. v. Alton City Bank, % 
Ill. 243. 

In 1872 the Supreme Court of Pennsylvania adopts 
the doctrine before announced in New York. The case 
of Bradstreet v. Everson, 72 Penn. St. 182, was acase 
where a collection agency received for collection in 
Pittsburgh certain acceptances, and transmitted the 
same to Wood, an attorney in Memphis, who collected, 
and failed to remit Bradstreet & Sun. The collecting 
agency was held liable. The opinion in this case, rep. 
dered in 1872, reviews many similar cases, and clearly 
establishes the principle, which seems to us Very ap. 
plicable to the case at bar, the responsibility of bank- 
ers for collections undertaken appearing to be equally 
as great as that of collecting agents or attorneys at 
law. 

The last New York case which has fallen under our 
notice was decided in 1872. In that case (Ayraulty. 
Pacific Bank) the Court of Appeals of New York de- 
cided a case under the following state of facts: Ayrault, 
a customer of the Pacific Bank, deposited with the said 
bank two promissory notes for collection. They were 
not paid, and were handed by the bank to a notary for 
demand and protest. He failed to properly protest the 
notes, whereby the indorsers were discharged, and col- 
lection was lost. The court in its opinion says: ‘The 
doctrine established by the court for the correction of 
errorsin Allen v. Merchants’ Bank, 22 Wend. 215, has 
been repeatedly reaffirmed, and has never been ques- 
tioned in this State. By the receipt of negotiable 
paper for collection the bank or banker receiving it 
undertakes that the necessary means shall be taken to 
charge the drawer, indorser and other parties, upon 
default or refusal, to pay or accept. A bank receiving 
a bill or promissory note for collection, whether pay- 
able at its counter or elsewhere, is liable for any neg- 
lect of duty occurring in its collection by which any of 
the parties are discharged, whether of the officers and 
immediate servants, or of the agents of the bank orits 
correspondents, or agents employed by such correspond- 
ents.”” Ayrault v. Pacific Bank, 47 N. Y. 573. 

In 1874 the Supreme Court of Tennessee decided the 
case of Bank of Louisville v. Bank of Knozville, 8 
Baxt. 105, in which it reviews numerous cases, and 
holds ‘* that the more reasonable and just construction 
of the undertaking of the bank in which the bill is 
deposited for collection is, that when the bill is payable 
at another and distant place, the bank so receiving the 
bill discharges itself of liability by transmitting the 
same, in due time, to a suitable and reputable bank or 
agent at the place of payment; and insuch case it is 
manifest that a sub-agent must be employed, and the 
assent of the principal is implied, as it cannot be said 
that the receiving bank was expected or bound to send 
one of its own officers to the distant point of payment 
for the purpose of personally attending to the collec- 
tion for the very inadequate compensation usually 
paid to banks for such service.””’ Bank of Louisville v- 
Bank of Knoxville, 8 Baxt. 105; S. C., 35 Am. Rep. 691- 

There seem to have been four cases decided in the 
Circuit Courts of the United States, to-wit: Bank of 
Trinidad v. First Nat. Bank, 4 Dill. 290; Hyde v. First 
Nat. Bank,7 Biss. 156; Kent v. Dawson Bank, 18 
Blatchf. 237; Zaber v. Perrot, 2 Gall. 565, in all of 
which the case of Allen v. Merchants’ Bank is believed 
to have been followed, though we have only been able 
to examine these authorities at second hand, the 
original reports not being accessible. 

This brings us to an examination of the cases decided 
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by the Supreme Court of the United States, in which 
the English doctrine, which had been previously fol- 
jowed in New York, is adopted, after a full examina- 
tion of all the leading authorities. 

The question at bar first came directly before the 
Supreme Court of the United States in 1875. In the 
case of Hoover v. Wise, 91 U. S. 308, Mr. Justice Hunt, 
delivering the opinion of the court, discusses a long 
line of cases, English and American, and concurs in 
the principles laid down in the case of Reeves v. State 
Bank of Ohio, 8 Ohio St. 466, and in Allen v. Merchants’ 
Bank, 22 Wend. 215, and in other New York cases, and 
in Bradstreet v. Everson, 72 Penn. St. 124, and other 
cases to the same effect. This case presented the fol- 
Jowing state of facts: An account was delivered by 
its owners, Wise & Co., to Archer & Co., a collecting 
agency in New York, with instructions to collect. 
Archer & Co. sent it to McLennan, in Nebraska: 
Oppenheimer, the debtor, was in failing circumstances, 
and had already vommitted several acts of bankruptcy, 
when McLennan prevailed on him to confess judgment 
in favor of Wise & Co. The money was collected on 
this judgment, and paid over to Archer & Co., but was 
not by them paid over to Wise & Co. Oppenheimer 
was thrown into bankruptcy, and Hoover, his assignee, 
sued Wise & Co. to recover the money paid in viola- 
tion of the bankrupt law. The Supreme Court held 
that McLennan was theagent of Archer & Co., and not 
of Wise & Co., and that Wise & Co. were not respon- 
sible for the guilty knowledge of the attorney, so as to 
reuder them liable for the money collected. This case, 
as viewed by the court, falls clearly within the princi- 
ples laid down by the cases cited and discussed, and 
the dissenting opinion of Mr. Justice Miller and others 
isnot based on any doubt as to the correctness of the 
principles of those cases, but because, in their view. 
the facts of the case did not bring it within the princi- 


ples announced therein; that the judgment having 


been taken in the name of Wise & Co., and they receiv- 
ing the benefit of it, and they being liable for costs in 
the event of failure, and Archer & Co. not being liable, 
aud having no interest in the account, and not being 
liable to the attorney for the fees, that McLennan was 
the attorney of Wise & Co., and not of Archer & Co. 
So the dissenting opinion by no means weakens the 
authority of thiscase in so faras the case under con- 
sideration is coneerned. Hoover v. Wise, 91 U.S. 308. 

The Supreme Court of Iowa, in 188], reviews a large 
number of cases, and arrives at the following conclu- 
sion: ‘‘ Where the holder of a bill of exchange, pay- 
able at a distant place, deposits it with alocal bank for 
collection, he thereby assents to the course of business 
of banks to collect through correspondents, and the 
correspondent of the local bank to which the bill is 
forwarded becomes his agent, and is responsible to him 
directly for negligence in failing to present the bill for 
payment within the proper time.’’ Guelich v. National 
State Bank of Burlington, 56 Iowa, 434; S. C., 41 Am. 
Rep. 110. The cases of Hyde v. Planters’ Bank, 17 La. 
560; Baldwin v. Bank of Louisiana, 1 La. Ann. 13; 
Tiernan v. Commercial Bank, 7 How. (Miss.) 648; 
Agricultural Bank v. Commercial Bank,7 8S. & M. 
592; Bowling v. Arthur, 34 Miss. 41; Jackson v. Union 
Bank, 6 Har. & J. 146; Citizens’ Bank v. Howell, 8 Md. 
530, and other cases, are cited by the Iowa Supreme 
Court as sustaining this view ofj the question. These 
authorities are not accessible to us, and have not been 
examined. However we presume they follow in the 
wake of Massachusetts and Connecticut cases, which 
seem to lead that line of decisions. 

The case of Britton v. Niccolls, decided by the Su- 
preme Court of the United States (104 U. S. 757) does 
not fall parallel with the cases at bar. It was decided 
in accordance with the decisions of the Supreme Court 





of Mississippi, and on the force of a local statute’ of 
that State prescribing certain duties of a notary 
public, and treating him as a public officer; and this 
merely holds that the notary was not in this matter 
the agent of the bankers, and that for any failure to 
perform his duties he alone was liable. 104 U.S. 766. 
The decision was not made upon any general principle 
of commercial law, and establishes none, and is clearly 
distinguished from the latest case of Exchange Nat. 
Bank v. Third Nat. Bank, 112 U. 8. 284-287, where it is 
discussed, and from the case now under consideration, 
where no such questions as were there decided were 
involed. 

The latest discussion and decision of the question 
presented in the case at bar by any court of last resort 
was had in 1884 by the Supreme Court of the United 
States, in the case of Exchange Nat. Bank of Pittsburgh 
v. Third Nat. Bank of New York, 112 U.S. 280. The 
doctrine of the liability of the bank receiving a draft 
for any default of its correspondent is thoroughly dis- 
cussed, and clearly enunciated. In that case the Pitts- 
burgh bank had sent to the New York bank several 
unaccepted drafts for collection. The New York bank 
sent them toa bank in Newark. The Newark bank 
failed to take the proper acceptance, and by this negli- 
gence the payment of the draft failed to be made. The 
Supreme Court held that the New York bank was 
liable to the Pittsburgh bank for all damages that it 
had sustained by the negligence of the Newark bank. 
In the course of the opinion, Mr. Justice Blatchford, 
delivering the opinion of the court, says: ‘On its 
receipts of the draft, under these circumstances, an 
implied undertaking by the New York bank arose to 
take all necessary measures to make the demands of 
acceptance necessary to protect the rights of the holder 
against previous parties to the paper. From the facts 
found, it is to be inferred that the New York bank 
took the drafts from the plaintiff in the usual course 
of busines. * * * Thecontract then became one to 
perform certain duties necessary for the collection of 
the paper and the protection of the holder. The bank 
is merely appointed an attorney authorized to select 
other agents to collect the paper. Its undertaking is to 
do the thing, and not merely to procure it to be done. 
In such case the bank is held to agree to answer for 
any default in the performance of the contract; and 
whether the paper is to be collected in the place where 
the bank is situated, or at a distance, the contract is to 
use the proper means to collect the paper, and the 
bank, by employing sub-agents to perform a part of 
what it has contracted to do, becomes responsible to 
its customers. * * * Whether a draft is payable in 
the place where a bank receives it for collection, or in 
another place, the holderis aware that the collec- 
tion must be made by a competent agent. In either 
case there is an implied contract of the bank that the 
proper measures shall be used to collect the draft, and 
a right on the part of the owner to presume that proper 
agents will be employed; he having no knowledge of 
the agents. There is therefore no reason for liability 
or exemption from liability in one case which does not 
ony to the other.” Exchange Nat. Bank of Te 

. Third Nat. Bank of New York, 112 U.S 

"The reasoning of this opinion effectually pee RN 
all distinctions between the cases of the second and 
third classes which have been attempted to be drawn 
in some of the courts of last resort, as hereinbefore 
adverted to, and as commented on by text writers in 
treating this subject; and the doctrine maintained in 
the first class of cases mentioned above, and upheld 
by Senator Daniel in his valuable work on Negotiable 
Instruments, is clearly and ably sustained, and estab- 
lished to our entire satisfaction. This is believed to 
be the latest enunciation of the views of the Supreme 
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Court of the United States upon this subject, and is 
binding as an authority on this court, and aside from 
this, it is beyond a doubt the correct doctrine, sus- 
tained by the weight of reason and the general current 
of authority. 

The foundation for all the differences of opinion 
amoung the learned judges who have had the matter 
under consideration appears clearly to rest in the in- 
terpretation of the implied ‘contract between the 
depositor and the bank at the time the negotiable 
paper is deposited for collection. Where thereis an 
express contract, it must, of course, be followed, and 
there is noroom for a difference of opinion; and all 
of the decisions herein styled cases of the second and 
third classes are founded on the idea that the course of 
business or the customs of bankers, or the necessities 
of the oase, or the peculiar circumstances, raise some 
other presumption than the one that the bank receiv- 
ing the deposit for collection undertakes to collect it, 
and assumes all the risks from the negligence or default 
of the agents which it employs. We do not believe 
that any other contract can be inferred from the mere 
tender and acceptance of negotiable paper for collec- 
tion. No matter where the debtor may reside, nor 
what agencies are necessary to employ in the collec- 
tion, the depositor is not supposed to be acquainted 
with the methods to be employed by the bank in col- 
lecting its paper, or the carefulness, skill, solvency, or 
honesty of the agents whom it may be necessary to 
employ in such collections. Besides it is the univer- 
sal custom of banks, on receiving collections, to pass 
them to the credit of the owner, and to indorse and 
transmit them to their correspondents, where they are 
in like manner passed to the credit of the indorser, 
and so on until collected; and if the collection fails 
onaccount of the insolvency of the debtor, and through 
no fault of any intermediate bank or agent, the paper 
is returned, and charged back, until it reaches the 
original depositor and indorser, who is called upon to 
make it good. Such was the course pursued in the 
case at bar, and the defendant is clearly liable for the 
amount collected. 

On mature consideration of the authorities, support- 
ing all shades of opinion on this subject, we fully agree 
with the views expressed in Dan. Neg. Inst. 342, and 
hold that in the absence of aspecial contract, a bank 
is absolutely liable for any laches, negligence, or default 
of its correspondent whereby the holder of negotiable 
paper suffers loss. By sucha rule alone can the depos- 
itor who intrusts his business toa bank be secured 
against carelessness or dishonesty on the part of col- 
lecting agencies employed by banks to carry out their 
contracts. Banks can easily avoid the effects of this 
stringent rule by making special contracts in special 
cases, or declining to undertake collections at points 
where they have any fears as to the reliability or 
solvency of the agents whom they will be obliged to 
employ; but when they undertake collections, either 
at their own location, or at distant points, withouta 
special contract limiting their liability, they must be 
held to do so for a sufficient consideration, and to be 
responsible absolutely to the owner of negotiable 
paper for the payment of all money collected thereon, 
and for all losses occurring through the negligence of 
the agents, resulting ina failure to make such cole 
lection 

In accordance with these views, the judgment is 
hereby reversed, and the case remanded fora new 
trial. 

(Contra: Daly v. Butchers and Drovers’ Bk., 56 Mo. 
94; S. C.,17 Am. Rep. 663; Third Nat. Bk. of Louwis- 
ville v. Vicksburgh Bk., 61 Miss. 112; S. C.,48 Am. Rep. 
78. See notes, 35 Am. Rep. 695; 41 id. 114.—Ep.] 
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CONFLICT OF LAWS— DEATH BY NEGLI. 
GENCE—SURVIVAL OF ACTION. 


MASSACHUSETTS SUPREME JUDICIAL COURT. 
JANUARY 8, 1887. 


DAVIS Vv. RAILROAD COMPANY. 


An action cannot be maintained in this Commonwealth by an 
administrator for negligently causing the death of his in- 
testate, in the State of Connecticut, in which State an ac- 
tion for personal injuries does not survive to the adminis. 
trator of the person injured. This is so, notwithstanding 
the intestate was a resident of this Commonwealth at the 
time of the injury, and the defendant, a railroad corpo- 
ration, incorporated under the laws of Massachusetts and 
Connecticut, and operating its roads in both States as one 
continuous line. 


Ferns of tort by the administrator of the estate 
of Ruth L. Brown to recover damages for per- 
sonal injuries sustained by her resulting in her death. 
The case wis tried in the Superior Court without a 
jury. Atthe trial the court declined to rule as re- 
quested by the defendant, and ruled that the action 
could be maintained. The defendant alleged excep- 
tions. The case appears in the opinion. 

A. R. Brown and E. A. Alger, for plaintiff. 

H. E. Bolles and R. M. Sattonstall, for defendant. 


Devens, J. Thedefendant is a railroad corporation 
operating a railroad through Massachusets and Con- 
necticut as a continuous line, by virtue of chapter 289, 
acts of 1875, and exists as a corporation by the laws of 
each of these States. The action is brought by the 
plaintiff as administrator of the estate of Mrs. Ruth 
L. Brown, for alleged injury to her, which finally re- 
sulted in her death, by reason of defendants’ careless- 
ness and that of their servants while she was being con- 
veyed as a passenger over their railroad in Connecti- 
cut, the intestate being herself at the time in the ex- 
ercise of due care. The law of the State of Counecti- 
cut has been properly determined as a fact by the 
judge presiding at the trial, and his finding in regard 
to it isconclusive. Ames v. McCamber, 124 Mass. 85- 
91. From this it appears ‘‘ that by the common law 
in Connecticut an action for personal injuries does 
not survive to the administrator of the person in- 
jured; that there is no statute or law in Connecticut 
by virtue of which a common-law action for personal 
injuries is revived or made to survive to an adminis- 
trator of the person injured.”’ 

The facts, as they are alleged, **do not constitute a 
cause of action under the laws of the State of Connec- 
ticut, by the administrator in behalf of the intestate’s 
estate; and this action could not be maintained in that 
State if duly brought by an administrator there.’’ The 
administrator may maintain upon these facts a special 
action, penal in its nature, created by the statutes of 
Connecticut, by which damages recoverable are lim- 
ited to not more than $5,000, and under which the 
damages recovered do not become assets of the estate, 
but are recovered in behalf of and{are to be paid over 
in specified proportions to certain persons not thus 
entitled to the same according to the laws of distribu- 
tion. 

The plaintiff does not claim to maintain this action 
as the special one provided by the statutes of Connec- 
ticut nor under the laws of that State. Richardson v. 
New Yorh Cent. R. Co., 98 Mass. 85. He seeks to main- 
tain it under our statute, which provides that in case 
of damage to the person the action shall survive, and 
may then be prosecuted by an administrator. Pub. 
Stats., ch. 165,81; Hollenbeck v. Berkshire R. Co.,9 
Cush. 480. The inquiry is therefore presented whether 
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a cause of action at common law, which died with a 
person in the State where it accrued, not having been 
made there to survive by any statute, wiil survive un- 
der and by virtue of the statutes of survivorship of 
another State, so that if jurisdiction is there obtained 
over the person or property of defendant, judgment 
may properly be rendered against him or his property. 
That our statute would furnish a remedy where the 
cause of action was one recognized by the law of this 
State as the foundation of an action at common law, 
although it accrued without the State, it being there 
recognized as existing, and not discharged or extin- 
guished, will be conceded. It must certainly be the 
right of each State to determine by its laws under 
what circumstances an injury to the person will afford 
a cause of action. If thisis not so, a person who is nota 
citizen of the State, or resorts to another State for his 
remedy, if jurisdiction can be obtained, may subject 
the defendant in an action of tort to entirely different 
rules and liabilities from those which would control 
the controversy were it carried on where the injury 
occurred. 

If by the law of Massachusetts it is required that a 
party injured, as in travelling upon a railroad, shall 
prove not only the negligence of the defendant, but 
also that he himself was in the exercise of due care, 
aud jurisdiction may be obtained by an attachment of 
property of the defendant in another State, the plain- 
tiff might relieve himself of the necessity of proving 
his own due care, if by the law of the State to which 
he has resorted such proof is not required, and thus 
put upon the railroad or other defendant a higher re- 
sponsibility than is imposed by the State in which it 
was performing its business. In?a similar way, if a 
traveller upon a steam or horse railroad could not re- 
cover in this State foran injury done by carelessness 
in transporting him, by reason that he was travelling 
upon Sunday, in violation of the laws of the State, he 
might, unless the law prescribed in the State is to 
govern, recover in any State where laws forbidding 
travelling on Sunday did uot exist, if jurisdiction 
could there be obtained over the defendant or its 
property. Whenan injury occurs in another State 
which would be the foundation of an action at com- 
mon law, and itis known that the general law of that 
State is the common law, it may be inferred that the 
transaction is governed by its rules as here applied in 
the absence of evidence to the contrary; but where it 
is shown to be otherwise the law of the State where 
the injury occurs is to be regarded. It is a general 
principle that in order to maintain an action of tort, 
founded upon an injury to person and property, the 
act, which is the cause of the injury, and the founda- 
tion of the action, must at least be actionable by the 
law of the place where it is done, if not also by that of 
the place where redress is sought. LeForest v. Toll- 
man, 117 Mass. 179; S. C., 19 Am. Rep. 400, and au- 
thorities cited. 

It must be for the State of Connecticut to prescribe 
when and under what circumstances a cause of action 
shall arise against a corporation which operates a rail- 
way within its limits, by reason of an act done by it. 
It may provide that for an injury done by its carelesa- 
ness there shall be no cause of action on behalf of the 
injured party, but punishment by indictment only, or 
it may give to such injured party a cause of action, 
and for the same injury make the corporation respon- 
sible by indictment or other proceeding fora fine or 
damages, Which shall go to the State, the relatives of 
the injured party or any other persons named. Com- 
monwealth v. Metropolitan R. Co., 107 Mass. 236. 

The intestate did, by the common law of Connecti- 
cut, have aright of action during her life-time, but 
there has been substituted for this in that State, she 





having deceased, the penal action created by the stat- 
ute. 

It is the contention of the plaintiff that the cause of 
action may be held to survive by virtue of our statute, 
notwithstanding no cause of action now exists in Con- 
necticut. Pub Stuts., ch. 165,§1. That the special 
action in Connecticut can now be maintained is not 
controverted. If therefore this contention of the 
plaintiff is correct, the defendant continues liable for 
its act or neglect in Connecticut by the law of Massa~ 
chusetts, while it is also liable by reason of the liabil- 
ity imposed upon it by the law of Connecticut, as a 
substitute for its original liability, such liability being 
still capable of enforcement. The design of our stat- 
utes of survivorship is primarily to provide for survi- 
val of those actions of tort whose causes occur in this 
State. Ifsimilar statutes existed in another State, 
where the original cause of action accrued, it would not 
be difficult to hold that our own applied to such cases, 
upon the same principle by which we hold that the in- 
testate herself might originally have brought her ac- 
tion here. When no such cause of action now exists 
in the State where the injury occurred, it is not easy 
to see how it can exist here, especially when in such 
State, another cause of action growing out indeed of 
the same fact, has been substituted for it. This would 
be to subject the defendant to two liabilities, one ex- 
isting by the law of the State in which jurisdiction 
over person or property was obtained, but in which 
the accident did not occur, and the other imposed by 
the law of the State where it did occur, and where the 
defendant had its residence, while in either State the 
liability there imposed would be the only one to which 
the defendant could by its law be subjected. It may 
be suggested that the law of Connecticut in failing to 
provide that an action for a personal injury shall sur- 
vive to the administrator has negatively but the same 
effect as a statute of limitation, which operates only 
to take away the remedy of a plaintiff, while his cause 
of action still exists. 

By the ancient common law, as it existed before the 
statute of 4 Edward III, which was adopted and prac- 
ticed on in this State before the Constitution. 6 Dane 
Abr. 607, no action ea delicto survived to the per- 
sonal representative, the maxim of actio personalis 
moritur cum persone being of universal application. 
Wilbur v. Gilmore, 21 Pick. 250. Subsequent to that 
statute, which was liberally construed, an action fora 
tort, by which the personal property of one was in- 
jured or destroyed, survived to his administrator, 
such tort beingan injury to the property which de- 
scended, or otherwise would have descended, to him. 
But the theory that a personal injury to an individual 
was limited to him only, that no one else suffered 
thereby, and that therefore by his decease the cause 
of action itself ceased to exist, continued. 

While the action for personal injury is spoken of as 
surviving, as there previously was no responsibility to 
the estate, the statute creates a new cause of action. 
[t imposes a new liability, and does not merely remove 
a bar to aremedy, such as interposed by the statute of 
limitations, which if withdrawn by the repeal of the 
statute, would allow an action to be maintained for 
the original cause. What the new liability shall be, 
by what conditions it shall be controlled, and whether 
the original liability shall be destroyed, must be de- 
termined by the law of the State where the injury 
occurs, unless the legislation of other States is to have 
extraterritorial force and govern transactions beyond 
its limits. We perceive no intention to invest it with 
such force, even if it were possible so to do. 

by the decease of the intestate the cause of action 
she once had in Connecticut has there ceased to exist. 
It is for that State to determine what provision, by 
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action or indictment, if any, shall be made, in order 
to indemnify the estate of the intestate or her rela- 
tives, or to punish the party causing the injury to her. 
Our statute permitting the survival of similar actions 
in this State does not therefore apply. 

The question considered in the case at bar was fully 
and ably discussed in Wadham v. Grand Trunk R. Co., 
38 Vt. 294, and the same result reached as that to 
which we have arrived. To the same effect also is 
State v. Pittsburgh & Conn. R., 45 Md. 41, 45. 

The plaintiff in his argument attaches importance to 
chapter 289 of the acts of 1873, by virtue of which the 
defendant's railroad is operated in the several States 
through which it runs as a continuous line, but the 
fact that itis a corporation by the law of Massachusetts 
as well as Conuecticut,cannot make its liabilities differ- 
ent or greater in this State on account of transactions 
occurring entirely in Connecticut, nor are the rights 
of plaintiff greater by reason that his intestate, who 
was injured in this transaction, was a citizen of this 
Commonwealth. Whitford v. Panama R., 23 N. Y¥. 
472, 473; Richardson v. New York Cent. R., ubi supra. 

Exceptions sustained. 

(To same effect, Vawter v. Mo. Pac. Ry. Co., 84 Mo, 
679; S. C., 54 Am. Rep. 105; Debevoise v. N. Y., eic., 
R. Co., ®8N. Y. 377; 8. C., 50 Am. Rep. 683. Contra: 
Herrick v. Minneapolis, etc., Ry. Co., 31 Minn. 11; 8. 
C., 47 Am. Rep. 771.—Ep.] 
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NEW YORK COURT OF APPEALS ABSTRACT. 

ASSESSMENT—RECOVERY OF MONEY PAID ON VOID— 
PAID BY REFEREE ON FORECLOSURE — PRESENTING 
CLAIM AGAINST NEw YorkK crty—Laws 1873, cn. 385 
—STATUTE OF LIMITATIONS—CODE OF CIVIL PROCED- 
URE, §§ 406, 410.—(1) A referee to sell, appointed in a 
foreclosure action, paid out of the proceeds of sale an 
assessment as directed by the judgment. On the ap- 
plication of the owner of the equity of redemption, 
the assessment was vacated. Held, that his adminis- 
trator might maintain an action to recover back the 
money paid thereon. The validity of an assessment 
cannot be determined in an action to foreclose a mort- 
gage. (2) The presentation of a claim against the city 
of New York, pursuant to section 105 of the charter of 
1873 (Laws of 1873, ch. 385), although a necessary pre- 
liminary to enable the claimant to maintain an action 
thereon, is not the commencement of an action. (3) 
An assessment was paid June 6, 1871; on the 4th of 
the following December an order was entered vacat- 
ing the same. November 17, 1877, a written demand 
was presented to thecomptroller of the city for the 
payment tohimof the amount paid to discharge the 
assessment; and payment not having been made, this 
action was commenced on the 18th of December fol- 
lowing. The statute prohibited the commencement 
of any action fora period of thirty days after said 
demand. Held, that plaintiff's action was not barred. 
Under section 406, Code Civ. Proc., the statute of 
limitations was suspended during the term of the 
statutory prohibition. This view is quite consistent 
with the case of Dickinson v. Mayor, etc., 92 N. Y. 
548. In that case it would not have helped the plain- 
tiff, the term of the statutory suspension being only 
thirty days, and the plaintiff having exceeded the stat- 
utory limitation more than one year, and the claim 
not having been presented to the comptroller until 
more than three months after the statutory limita- 
tion had expired. But here the action was brought 
on the 18th of December, 1877. The statutory limita- 
tion is claimed by the defendant to have expired the 
4th of December, 1877. The excess was only fourteen 
days, and the operation of section 406 being to sus- 








pend the running of the statute during the thirty dayg 
following the 17th of November, 1877, when the claim 
was presented, the action was commenced in due 
time. This construction also relieves the statutes 
from the apparent inconsistency pointed outin the 
opinion at General Term of allowing a plaintiff six 
years within which to commence an action, and at 
the same time prohibiting him during thirty days of 
that term from maintaining any action, Section 419 
of the Code of Civil Procedure does not affect thig 
question. It provides only for cases where a simple 
demand is a necessary preliminary to the bringiug of 
an action, and the action may immediately follow 
non-compliance with the demand. Its language is: 
* Section 410. Where a right exists, but a demand is 
necessary, to entitle a person to maintain an action, 
the time within which the action must be commenced 
must be computed from the time when the right to 
make the demand is complete, except in one of the 
following cases."’ The exceptions have no reference 
to the question now under consideration. This sec- 
tion (410) applies to many cases where a demand is 
necessary, and an immediate right of action follows, 
but it could hardly apply to the case of a promissory 
note,payable thirty days after demand. In the present 
case not only a demand was necessary, but a presenta- 
tion of the claim and a neglect for thirty days to pay. 
The maintenance of an action before the expiration 
of the thirty days was prohibited, and the question is, 
whether under section 406 the statute ran during the 
thirty days. Jan. 18, 1887. Brehm v. Mayor, etc., of 
New York. Opinion by Rapallo, J. 


CONTRACT—FOR SALE OF LAND—SPECIFIC PERFORM- 
ANCE—ASSIGNMENT BY HEIRS.—The interest in a party 
in a contract for the sale of land is real estate, and at 
his death passes as such to his heirs, and not to his ad- 
ministrator; and the heirs alone can assign and con- 
vey such an interest. Boon y. Chiles, 10 Pet. 180; 
Simonds v. Catlin, 2 Caines, 61; Hathway v. Payne, 34 
N. Y. 92-103; Stoddart v. Whiting, 46 id. 627. Jan. 18, 
1887. Palmer v. Morrison. Opinion by Earl, J. 


CREDITOR’S ACTION—WHEN DEED CANNOT BE DE- 
CLARED MORTGAGE—COsTs.—Plaintiff brought a cred- 
itor’s action to set aside a conveyance of real estate by 
the judgment debtor to his wife, alleging that it was 
without consideration, and made to hinder, delay and 
defraud the husband’s creditors; and the complaint 
demanded that the conveyance be cancelled of record 
and the judgment declared alien upon the property. 
The Special Term found that the conveyance to the 
wife was for a consideration of $1,000, as recited in the 
deed, and ordered judgment that the deed should 
stand as a mortgage security for that sum, and that 
plaintiff's judgment should be a lien upon the property 
subject to such mortgage. The General Term affirmed 
the judgment of the Special Term except as to costs, 
holding that as the wife had maintained her defense, 
she should not pay costs. Held, that the judgment 
could not stand; that it in effect affirmed the validity 
of the conveyance to the wife, so far as she was con- 
cerned, and that there was no authority for changing 
her deed into a mortgage. Jan. 18, 1887. Zruwesdellv. 
Sarles. Opinion by Danforth, J. 


LIBEL—EVIDENCE—FACTS IN BULK AS STATED IN 
PAMPHLET.—Upon the trial of an action for libel, the 
defendant, for the purpose of showing the occasion 
and provocation of the alleged libel, put in evidence 4 
pamphlet which the plaintiff had caused to be pub- 
lished and circulated concerning him previous to the 
publication complained of. The pamphlet was received 
for that purpose, but not as evidence of the facts therein 
stated. Afterward, while the plaintiff was giving evi- 
dence on his own behalf, he was shown the pamphlet, 
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and asked: “Are the facts stated in that pamphlet— 
those that are stated upon your personal knowledge— 
true?” ‘The defendant objected to the question, but 
the objection was overruled, and he answered: **‘ They 
are.” The pamphlet contained many allegations of 
fact which were wholly incompetent and irrelevant to 
the issue, and extremely prejudicial to the defendant. 
Held, that the court erred in permitting the question 
tobe answered. (2) Whena party assumes to prove 
in bulk alarge gronp of facts, he must be sure that 
they are allcompetent, and it is no answer to an ob- 
jection made to such a question that some of the facts 
are competent. Itis not the duty of counsel to grope 
through the great mass of facts and point out such asare 
particularly objectionable. (3) Where the evidence as 
a whole is in its very nature essentially objectionable, 
a general objection is sufficient. Jan. 18, 1886. Hin- 
man v. Hare. Opinion by Earl, J. 


MANDAMUS—TO COMPEL DECISION IN PARTICULAR 
WAY--TAX SALE —NOTICE—LACHES.—A writ of man- 
dumus will not ‘ie to compel an officer exercising judi- 
cial functions tu reach any particular decision or to set 
aside a decision already made. People, ex rel. Equit- 
able Life Ins. Co. v. Chapin, 103 N. Y. The mere 
record of adeed is not notice to the comptroller that 
the grantee is the party entitled to the money to be 
refunded by the State on account of an invalid tax 
sale of the premises. Application for a mandamus 
may in the discretion of the court be denied when the 
delay in moving it is unreasonable, although it was 
within the time given for the commencement of ac- 
tions; but after that time, when the delay is unex- 
plained, it ought not to be granted. Jan. 18, 1887. 
People, ex rel. Millard, v. Chapin. Opinion by Dan- 
forth, J. 


MORTGAGE—VOLUNTARY DEED OF PREMISES—PAY- 
MENT OF INTEREST BY GRANTEE—NO RESORT TO 
GRANTOR’S ESTATE.—An executory agreement, sup- 
ported by a meritorious, as distinguished from a valu- 
able or pecuniary consideration, cannot be enforced 
either at law or in equity, and an executory covenant 
falls within the operation of the rule. Whitaker v. 
Whitaker, 52 N. Y. 368; S. C., 11 Am. Rep. 711. A 
father, who was the owner of certain premises subject 
to a mortgage, conveyed the mortgage lands to a 
daughter by a full covenant deed. The daughter paid 
some interest on the mortgage which had accrued after 
her father’s death, and sought to be reimbursed for 
the same from his estate. Held, that as the land was 
the primary fund for the satisfaction of the mortgage, 
she was not entitled to recover. It is the settled doc- 
trine in equity that one who purchases land subject 
toa mortgage makes the land thereby the primary 
fund for the payment of the mortgage debt. It is 
otherwise as between mortgagor and mortgagee when 
the bond of the mortgagor accompanies the mortgage 
inthe absence of any statute regulation. In that case 
the bond is the principal thing, and the mortgage is 
the incident. The debt is represented by the bond, 
and the mortgage is collateral security for the per- 
sonal obligation. But on aconveyance by the mort- 
gagor, subject to the mortgage, the plain meaning of 
the transaction between the parties is that the land 
shall pay the mortgage debt in exoneration of the per- 
sonal liability of the mortgagor on his bond, and in 
equity, on such a conveyance, the land is treated as 
the principal debtor, and the mortgagor as surety for 
the mortgage debt. If the deed in addition contains 
a covenant on the part of the grantee to pay the mort- 
gage, the land stillremainsthe primary fund for the 
payment of the mortgage. This question was 
very fully considered upon authority by the chancel- 
lor in the case of Cumberland v. Codrington, 3 Johns. 
Ch. 229; S. C., 8 Am. Dec. 492, and he declared the re- 





sult of the authorities to be that ‘“‘the mere covenant 
with the vendor to pay the mortgage debt does not 
shift the charge from the fund primarily liable.” This 
is in accordance also with the real intent of the trans- 
action. The essential purport of such a covenant is to 
indemnify the mortgagor against the contingency that 
the land may not bring enough to pay the mortgage 
debt, and thereby leave him exposed toaclaim for a 
deficiency. Halsey v. Reed, 9 Paige, 451. Although 
the covenant may be ip the form ofa direct undertak- 
ing to pay the mortgage debt, and not a mere covenant 
of indemnity, yet that is its essential character. The 
covenant is treated as an additional security for the 
mortgage debt, and inures as a promise to the mort- 
gagee, yet it is settled that it will support an action by 
the mortgagee only when the immediate grantor of the 
covenantor is himself liable for the mortgage debt. 
King v. Whitley, 10 Paige, 465; Vrooman v. Turner, 69 
N. Y. 280; S. C., 25 Am. Rep. 195. In Halsey v. Reed, 
supra, the grantor of premises subject to a mortgage, 
which was assumed by the grantee before making any 
payment thereon, broughtan action against the cov- 
enantor on the covenant of assumption, and recov. 
ered nominal damages only. He afterward paid the 
mortgage, and claimed the amount of the payment 
from the estate of his grantee. It was insisted that 
the former judgment was a bar, as the claimant might 
have recovered the whole amount of the mortgage in 
that action. But the point was overruled, the chan- 
cellor holding that until actual payment only nominal 
damages could be recovered. It is unnecessary to in- 
quire whether this would now be regarded as a con- 
trolling authority on the question. But even if the 
grantor could, on default of the grantee to perform 
his covenant to pay the mortgage, recover the whole 
amount thereof without having paid it himself, yet he 
would be bound to apply the sum recovered in satisfac- 
tion of the mortgage debt. Whichever view may be 
taken, the fact remains that indemnity is the primary 
purpose of suchacovenant. Can it be doubted that 
when the grantor is not himself liable for the mort- 
gage debt, and has no personal interest, that the cov- 
enant shall be performed, he can recover nothing be- 
yond nominal damages? The giving of a covenant by 
the grantee does not work a novation of the mortgage 
debt. It does not make the debt his own except in 
respect to the estate (Butler v. Butler, 5 Ves. 534), and 
his liability is auxiliary, and not primary. We think 
therefore there can be no doubt upon the authorities 
that when Enos Warren conveyed the mortgaged 
premises to his daughter, the land was the primary 
fund for the satisfaction of the mortgage. The re- 
maining question is whether the burden was shifted 
by the circumstances attending the conveyance to 
Mrs. Wilbur, rendering that which before was pri- 
marily a debt against the land, to which his covenant 
was collateral, his personal debt, to which the mort- 
gage was incident. It was doubtless competent for the 
intestate upon a consideration to change his position, 
and as between his daughter and himself, to make 
himself the principal debtor, and the land the second- 
ary fund for the payment of the mortgage. This 
probably would have been the effect of the covenants 
in this deed, except forinvalidity. It is said that the 
insertion of the covenants in the deed, although not 
enforceable as such, indicates an intention on the part 
of the father to himself to pay the mortgage. This 
may betrue. The circumstances do indicate an inten- 
tion on the part of the grantor to give the land to his 
daughter free from incumbrance. But this intention 
was never effectuated. The father died leaving the 
mortgage unpaid. The question is, whether the ex- 
istence of this unexecuted intention is sufficient in law 
or equity to shift the primary burden of the mortgage 
debt from the land, and put it upon the father’s es- 
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tate. To hold this would, we think, be introducing a 
dangerous doctrine, which so far as we know has no 
sanction inthe law. The father incurred no legal or 
equitable obligation to pay the mortgage in exonera- 
tionof the land. The daughter took theland charged 
with the mortgage, and if she pays it out of her own 
means, nothing is taken from her which her father had 
given her. If on the other hand, the estate of the 
father is compelled to pay the mortgage, she in effect 
is enabled to perform an unexecuted gift, to the preju- 
dice of others interested in the estate. It may be ad- 
mitted that in a loose sense there is an equity that her 
father’s intention should be carried out, but an inten- 
tion, not moved by any consideration recognized by 
the law as sufficient to create an enforceable obliga- 
tion, is not, we think, sufficient to change the natural 
order of liability as between the real and personal es- 
tate, in respect to an obligation which, when created, 
was secondary, and not primary. The intention of 
the father rested in intention merely, because no ef- 
fectual act wasdone in execution of it. The case of 
Cole v. Malcolm, 66 N. Y. 363, is not in point. There 
lands conveyed by a husband to his wife, without con- 
sideration, were subsequently subjected to a charge in 
favor of creditors, which the heirs uf the wife were 
compelled to pay, and the court held they were enti- 
tled to be subrogated to the claim of the creditors 
against the husband. In that case there was a gift of 
land unincumbered without actual fraud, perfected 
by a conveyance, and in effect a portion of it was sub- 
sequently taken away through a latent equity in the 
creditors ofthe husband. The casesare quite dissimi- 
lar, and do not rest on the same principle. Jan. 18, 
1887. Wilbur v. Warren. Opinion by Andrews, J. 


MUNICIPAL CORPORATION—AUTHORITY TO CONTRACT 
—NOTICE.—One can contract with a municipal corpo- 
ration only through its authorized agents, and is 
chargeable with notice of the limitations upon their 
official authority imposed by general laws. Donovan 
v. City of New York, 33 N. Y. 293. The act of 1870, 
ch. 719, authorizing the common council of Long 
Island City te employ an attorney, was repealed by 
the act of 1871, ch. 461, and the city is not liable for 
services rendered by an attorney employed by the 
common council subsequent to the act of 1871. Jan. 
18, 1887. Lyddy v. Long Island Citu. Oninion per 
Curiam. 


OFFICE AND OFFICER—APPOINTMENT BY MAYOR— 
AD INTERIM IN FULL TERM—CITY OF TROY—CHAM- 
BERLAIN OF CITY OF TROY—ESTOPPEL— FORMER JUDG- 
MENT.—(1) The charter of the city of Troy contains 
this provision: ‘‘In the event of sickness or absence 
of the chamberlain, if he shall neglect to appoint some 
suitable person to discharge the duties of the office, 
the mayor may appoint some suitable person, te be ap- 
proved by the common council, to discharge the du- 
ties of such officer during such sickness or absence.” 
February 7. 1884, the mayor sent to the common coun- 
cil the following communication: “ Gentlemen—It 
becomes my painful duty to inform you that Henry S. 
Church, the chamberlain of this city, has abandoned 
his office, and according to all accounts has left the 
city. A partial investigation and examination 
of his accounts this day made, renders it 
morally certain that he is a defaulter to the 
city in a large sum of money. Under these circum- 
stances, and in pursuance of the provisions of the 
charter, [ hereby appoint, subject to your approval, 
Benjamin H. Hall, to discharge the duties of the office 
of chamberlain during the absence of said Henry S. 
Church.” The appointment of Hall was duly ap- 
proved by the common council, and he subsequently 








entered upon the duties of the office. It was after. 
ward insisted by Hall, that although the appointment 
on its face was an ad interim one, yet it was in legal 
effect an appointment for the fullterm of three years, 
for the reason that the mayor, under the circum- 
stances existing at the time, had no power to make q 
temporary appointment, but did have power to nomi- 
pate a chamberlaim for a full term, and no other, 
Held, that if the power to make a temporary appoint- 
ment could not under the circumstances be exercised, 
then the appointment of Hall was void, and did not 
inure as an appointment for a full term. (2) A for. 
mer judgment cannot operate as an estoppel, when by 
its terms it expressly disclaims any decision of the 
matter in controversy, notwithstanding it may be ip- 
ferred as a necessary sequence to the fact found, that 
the question at issue was really decided. Jan. 18, 
1887. People, ex rel. Bridgeman, v. Hall. Opinion by 
Andrews, J. 


SALE—CONTRACT IN WRITING—COURT SHOULD Con- 
STRUE.—Plaintiff sold to defendants a quantity of 
goods by the following contract in writing signed by 
them: ‘Sold to Cassidy & Adler the entire manufac- 
tured stock, in good condition, consisting of pipes, fit- 
tings, fines, etc., now on hand at foundry and store- 
rooms on Fifty-fifth and Fifty-sixth streets, Tenth 
and Eleventh avenues. The price on same to be eighty 
(80) per cent from list price, besides the sum of $700. 
The stock to be taken without tarring, and to be left 
on premises, the same to be paid for in cash. The re- 
ceipt of $100 in part payment of the same is hereby 
acknowledged.’’ Upon receiving the inventory de- 
fendants objected that a part of the stock on hand at 
the time of the sale was not included in the inven- 
tory. This the plaintiffs admitted, and claimed that 
the goods had been sold to other parties prior to the 
sale to the defendants, but had not been delivered at 
that time; and they claimed that such goods were 
not included, or intended to be included, in the sale 
to the defendants. Upon thetrial the court, against 
defendants’ objection, left it to the jury to determine 
what the parties meant by the use of the term, ‘stock 
now on band,” as used inthe bill of sale; whether it 
meant all of the goods which were present at the time 
of the sale, or only such as the plaintiffs still owned. 
Held, error; that the construction of the bill of sale 
was for the court (Dwight v. Germania Ins. Co., 103 
N. Y. 341; First Nat. Bank v. Dana, 79 id. 108); that 
there was no ambiguity in its language, and that it 
should be construed as covering the entire stock on 
hand at the time of the sale. Jan. 18, 1887. Brady v. 
Cassidy. Opinion by Ruger, C. J. 


WILL—LEGATEES ELECTING TO TAKE LAND—LIA- 
BILITY FOR TESTATOR’S DEBTS—CODE, § 1843—EQUIT- 
ABLE SET-OFF.—(1) Legatees of proceeds arising from 
the sale of real estate may elect, no other rights inter- 
vening or being prejudiced thereby, to take the land 
itself; and an election is established in taking posses- 
sion of the land as their own. Although such election 
does not divest the naked legal title of the heirs at law 
still it vests the equitable ownership, and the legatees 
may at any time require and compela transfer of the 
former title. (2) Section 1843, Code of Civil Proced- 
ure, which provides that devisees are made liable *‘ to 
the extent of the estate, interest, and right in the real 
property, which descended to them from, or was ef- 
fectually devised to them by the decedent,’’ does not 
require, as a condition of liability, that the legal title 
shall have passed. (3) The doctrine of equitable set-off 
will be exerted only in a case where the equity in- 
voked is entirely clear and certain. Jan. 18, 1887. 
Armstrong v. McKelvey. Opinion by Finch, J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

FRAUD — INTOXICATION — INADEQUACY OF CON- 
SIDERATION — CONDITION PRECEDENT — REPAYMENT 
OF CONSIDERATION — INABILITY TO REPAY.—(1) A 
complaint alleging that while plaintiff was in sucha 
state of intoxication as not to be in his right mind, or 
capable of transacting business, defendants knowing 
his condition, fraudulently extorted from him, for 
$1,200, $80,000 worth of stock of amining corporation, 
and praying for a cancellation of the transfer, a sale 
of enough of the stock to repay the $1,200, the issne of 
the rest to plaintiff, the restoration of any certificate 
he may have transferred, and for an account and in- 
junction, states a case entitling plaintiff to relief in 
equity. (2) The complaint showing that the $1,200 
never came to plaintiff, but was used in part by defend- 
ants in extinguishingadebt of plaintiff to them, and 
in part by his wife in paying other debts, and that he 
has no means of tendering the]$1,200 except his inter- 
est in the mining company, equity will not requirea 
repayment as a condition precedent, since plaintiff's 
inability is without fault of his; and the court can, in 
its final decree, make provision for repayment. Dec. 
20, 1886. Thackram v. Haas. Opinion by Gray, J. 


HvsBAND AND WIFE — JOINDER — OREGON STATUTE 
— MORTGAGE — FORECLOSURE —DECREE—SALE UNDER 
SECOND OF TWO DECREES — JURISDICTION. — (1) Under 
the Oregon statute of October 21, 1880, repealing all 
laws imposing or recognizing any civil disabilities of 
the wife not imposed or recognized as to the husband, 
except that the right to vote and hold office was not 
conferred on her, the wife’s identity is no longer 
merged with that of her husband, and she can be 
joined as co-defendant with him in an action for the 
recovery of land of which both are in possession; 
especially when the greater part of it is claimed by 
heras her separate property. (2) Article 15, Const. 
Or., declaring that “the property and pecuniary 
rights of every married woman at thetime of mar- 
riage, or afterward acquired by gift, devise, or inheri- 
tance,’’ shall not be subject to the debts or contracts 
of the husband, merely preserves her property from 
its compulsory subjection to his debts or contracts; it 
does not control her voluntary disposal of it for any 
purpose, including her mortgaging it to secure the 
payment Of a debt owing to him. (3) A sale under the 
latter of two decrees for foreclosures rendered in the 
same suit is not void for want of jurisdiction when 
the second is made at the same time with the first, and 
is the same as the first, except that it gives the vound.- 
aries of the property to be sold as one tract, and also 
the boundaries of each of the several parcels into 
which it was divided. Jan. 10, 1887. Barrell v. Tilton. 
Opinion by Field, J. 

MUNICIPAL BONDS IN AID OF RAILROAD — ILLINOIS 
ACT OF Fes. 24, 1869, § 10— CONSTRUCTION OF STATE 
STATUTE— BAR — LIS PENDENS — NOTICE.—(1) The 
term ‘‘ village,”’ in section 100f Illinois act of February 
24, 1869, amending the charter of the Illinois South- 
eastern Railway Company, authorizing “any village, 
city, county or township” along the route of the rail- 
way to subscribe to the stock of the company, ormake 
donations to it, and to issue bonds for such subscrip- 
tions or donations, includes ‘*towns,’’ and the bonds 
of an incorporated town issued thereunder are vaiid. 
The general and popular distinction between them in 
English Speech will not carry us far toward a solution. 
‘The dictionaries tell us that the word “town,” signi- 
fies any walled collection of houses. (Johnson.) But 
that isits antique meaning. By modern use, it is said 
to be applied to an undefined collection of houses or 





habitations; also to the inhabitants; emphatically to 
the metropolis. (Richardson.) Again a townis any 
collection of houses larger than a village; or any num- 
ber of houses to which belongs a regular market, and 
which is not acity. (Johuson, Webster, Ogilvie.) The 
same authorities define a village as a small collection 
of houses in the country, less than a town. According 
to this distinction, the law, in giving power to “any 
village, city, county, or township’’ to make donations 
and issue bonds to the railroad company, confers the 
power upon bodies of higher and lower degrees of 
municipal organizations than towns, and leaves them 
out. This is an incongruity which we can hardly sup- 
pose wasintended. The Supreme Court of Illinois, in 
a recent decision against the power, to which we shall 
presently refer, is obliged to say, ‘‘ Why incorporated 
towns were omitted in that act cannot now be known.” 
In seeking aid from collateral sources, we shall prob- 
ably derive more light from the political use of the 
terms “town” and “‘ village” in this country, than 
from general lexicography. In New England and New 
York towns are the political unitsof territory into 
which the county is subdivided, and answers, politi- 
cally, to parishes and hundreds in Evuglaud, but are 
vested with greater powers of local government. In 
Delaware the counties are divided into hundreds, the 
words “town” and *‘ village’? being indiscriminately 
applied to collections of houses. In Maryland and most 
of the southern Statesthe political unit of territory 
is the county, though this is sometimes divided into 
parishes and election districts for limited purposes. 
The word “‘ town”’ is used in a broad sense, to include 
all collections of houses from a city duwn to a village. 
Thus,in Virginia, by an act passed in 1778, on the 
death or removal of * any one of the trustees and direc- 
tors of the several towns within this State, not in- 
corporated,’’ provision is made for filling the vacancy. 
By act of 1793, “‘ electors of towns entitled to represen- 
tation in the house of delegates’’ are authorized to 
vote at their respective court-houses for representa- 
tives in Congress. By Revised Code of 1819, *‘ trustees 
of the respective unincorporated towns of this com- 
monwealth ’’ are empowered to make by-laws to pro- 
hibit horse-racing in the streets of thetown. By the 
Revised Code of 1849, in the chapterentitled ‘ Of 
Towns,”’ the council and board of trustees of any town, 
heretofore or hereafter established, may cause to be 
made a survey and plan of the town, showing each lot, 
public street, etc., to lay out, alter, improve and light 
the streets, and to adopt various municipal regulations 
relating to public grounds, markets, health, nuisances, 
supply of water, fire departments, etc. Most of these 
towns were nothing but villages. The close connection 
between Virginia and Kentucky and the early settle- 
ment of Illinois renders this use of the word “‘town”’ 
in the mother State apposite to the question under 
consideration. In New Jersey, Pennsylvania, Ohio, 
Indiana, Michigan and Illinois, the subdivision of a 
county, answering to the towns of New England and 
New York, are called townships, though the word 
“town” is also applied to them in Illinois. In these 
States the words “town” and ‘‘village’’ are indis- 
criminately applied to large collections of houses less 
than acity. Welch v. Post, 99 Ill. 471, disapproved. 
(2) The provision of the Illinois Constitution of 1870 
forbidding any municipality to subscribe to the stock 
of, or to make a donation in aid of any private cor- 
poration, except in the case of ‘‘subscriptions”’ previ- 
ously voted under existing laws, having been con- 
strued by several decisions of the Ilinvis Supreme 
Court as including, under the word “subscriptions” 
in the excepting clause, ‘‘ donations,” held, that the 
Federal Supreme Court would follow such decisions. 
although it had previously! constrned the provision 
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differently. (3) The decision in an action upon certain 
coupons is not conclusive upon the parties in a subse- 
quent suit upon other coupons of the same bond, unless 
the issues in the former action embraced all the issues 
in the latter. (4) The pendency of a suit relating to 
the validity of negotiable paper not yet due is not con- 
structive notice to subsequent holders thereof before 
maturity. (5) Nor is the purchaser of municipal bonds 
put upon inquiry in relation to pending suits. because 
an illegal provision appears upon the face of them in 
that they are made payable at a place other than the 
town treasurer’s office, such provision being merely 
void itself, and not avoiding the bonds. Jan. 10, 1887. 
Town of Enfieldv. Jordan. Opinion by Bradley, J. 


PRINCIPAL AND AGENT — LIABILITY OF AGENT TO 
THIRD PERSONS— POSSESSION UNDER BOND AFTER 
SEQUESTRATION. — Libellants sue libellee, as on an im- 
plied contract, for the value of the use of a tug owned 
by libellants, and wrongfully used for acertain'time by 
libellee. Libellee held the tug during the time in 
question as agent for N. & L., who, having a mortgage 
on the tug, caused her to be seized under a writ of 
sequestration, and afterward duly gave bond and 
received possession of her. Held, that libellee was 
only the agent of N. & L., who only were liable, if any 
persons were. Jan. 10, 1887. Baldwinv. Black. Opin- 
ion by Blatchford J. Bradley, J., dissenting. 


REMOVAL OF CAUSE—JOINDER OF LEGAL AND 
EQUITABLE DEFENSES. — Where, in an action for con- 
version, an equitable as well as a legal defense has been 
set up in a State court, on removal of the cause to a 
United States Circuit Court the equitable defense is 
not available. Jan. 10, 1887. Northern Pac. R. Co. v. 
Paine. Opinion by Field, J. 


SHIP AND SHIPPING—SALVAGE—DRY-DOCK.—A fixed 
structure, such’as this dry-dock is, not used for the pur- 
pose of 'navigation,is not a subject of salvage service,any 
more than is a wharf or a warehouse when projecting 
into or upon the water. The fact that it floats on the 
water does not make it a ship or vessel, and no struc- 
ture that is not a ship or vessel is a subject of salvage. 
A ferry-bridge is generally a floating structure, hinged 
or chained toa wharf. This might be the subject of 
salvage as well asa dry-dock. A sailor's floating 
bethel or meeting-house, moored to a wharf, and kept 
in place by a paling of surrounding piles, is in the same 
category. It can hardly be contended that such a 
structure is susceptible of salvage service. A shipor 
vessel, used for navigation and commerce, though 
lying at a wharf, and temporarily made fast thereto, 
and also her furniture and cargo, are maritime sub- 
jects, and are capable of receiving salvage service. 
** Salvage is a reward or recompense given to those by 
means of whose labor, intrepidity, or perseverance a 
sbip or goods have been saved from shipwreck, fire, or 
capture.”” 2 Bell Comm. (7th ed.) 638. ‘Salvage,’’ 
says Kent, “is the compensation allowed to persons 
by whose assistance a ship or its cargo has been saved, 
in whole or in part, from impending danger, or recov- 
ered from actual loss, in cases of shipwreck, derelict, 
or recapture.’”’ 4 Kent Comm. 245. Lord Tenterden 
defines it as “the compensation that is made to those 
persons by whose assistance a ship or its lading may be 
saved from impending peril, or recovered after actual 
loss.” Abb. Shipp. 554. Sir Christopher Robinson de- 
fines salvage as follows: ‘Salvage, in its simple char- 
acter, is the service which those who recover property 
from loss or danger at sea render to the owners, with 
the responsibility of making restitution, and witha 
lien for their reward.”” The Thetis, 3 Hagg. Adm. 14, 
48. This definition is adopted by Machlachlan, in his 
Treatise on Merchant Shipping, ch. 13, p. 523. Sir John 
Nicholl, in The Clifton, 33 Hagg. Adm. 117, 120, says: 
‘Now, salvage is not always a mere compensation for 





work and labor. Various circumstances, upon public 
considerations, the interests of commerce, the benefit 
and security of navigation, the lives of the seamen, 
render it proper to estimate a salvage reward upona 
more enlarged and liberal scale. The ingredients ofa 
salvage service are — First, enterprise in the salvors in 
going out in tempestuous weather to assist a vessel in 
distress, risking their own lives to save their fellow- 
creatures, and to rescue the property of their fellow- 
subjects; secondly, the degree of danger and distress 
from which the property is rescued, whether it were 
inimminent peril, and almost certain to be lost if not 
at the time rescused and preserved; thirdly, the de- 
gree of labor and skill which the salvors incur and dis- 
play, and the time occupied; lastly, the value. Where 
all these circumstances concur, a large and liberal re- 
ward ought to be given, but where none, or scarcely 
any takes place, the compensation can hardly be de- 
nominated a salvage compensation; it is a little more 
than a remuneration pro opere et labore.” If we search 
through all the books, from the Rules of Oleron to the 
present time, we shall find that salvage is only spoken 
of in relation to ships and vessels and their cargoes, or 
those things which have been committed to or lost in 
the sea or its branches, or other public navigable 
waters, and have been found and rescued. It is true 
that the terms ‘‘ships and vessels"’ are used in avery 
broad sense, to include all navigable structures inten- 
ded for transportation. Ina recent case decided by 
the Court of Appeal, in England, which arose upon 
that part of the merchant shipping act (17 &18 Vict. 
ch. 104, § 487) giving jurisdiction to justices of the 
peace in certain cases of salvage, ‘‘whenever any ship 
or boat is stranded, or otherwise in distress, on the 
shores of any sea or tidal water situate witbin the 
limits of the United Kingdom,” it is held (overruling 
Sir Robert Phillimore) that the word “ship’> would 
include a hopper-barge used for receiving mud froma 
dredging machine, and carrying it out in deep water, 
though it had no means of locomotion of its own, but 
was towed by other vessels. It had a bow, stern, and 
rudder, and was steerable. Lord Justice Brett said: 
“The words ‘ship’ and ‘ boat’ are used; but it seems 
plain tome that the word ‘ship’ is not used in the 
technical sense, as denotinga vessel of a particular rig. 
In popular language, ships are of different kinds, 
barks, brigs, schooners, sloops, cutters. The word in- 
cludes any thing floating in or upon the water, built 
in a particular form, and used for a particular purpose. 
In this case the ‘ vessel,’ if she may be so called, was 
built for a particular purpose. She was built as a hop- 
per-barge. She has nomotive power—no means of 
progression — within herself. Towing alone will not 
conduct her. She must have arudder, and therefore 
she must have men on board to steer her. Barges are 
vessels in a certain sense; and, as the word ‘ship’ is 
not used in a strictly nautical meaning, but is used in 
a popular meaning, I think that this hopver-barge is a 
‘ship.’ * * * This hopper-barge is used for carrying 
men and wud. She is used in navigation; for to 
dredge up and carry away mud and gravel isan act 
done for the purposes of navigation. Suppose that a 
suloon-barge, capable of carrying 200 persons, is towed 
down the river Mersey in order to put passengers on 
board the vessels lying at its mouth, she would be 
used for the purposes of navigation, and I think it 
equally true that the hopper-barge was used in naviga- 
tion.” The Mac, 7 Prob. Div. 126, overruling 8. C., 
id. 38. Perhaps this case goes as far as any case has 
gone in extending the meaning of the terms “ ship” or 
“vessel.” Still, the hopper-barge was a navigable 
structure, used for the purpose of transportatiou. We 
think no case can be found which would construe the 
terms to include a dry-dock, a floating-bridge, or 
meeting-house, permanently moored or attached to& 
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wharf. There has been some conflict of decision with 
respect to claims for salvage services in rescuing goods 
just at sea, and found floating on the surface or cast 
upon the shore. When they have belonged to a ship 
or vessel as part of its furniture or cargo, they clearly 
come under the head of wreck, flotsam, jetsam, ligan 
or derelict, and salvage may be claimed upon them. 
But when they have noconnection with a ship or ves- 
sel, some authorities are against the claim, and others 
areinu favor of it. Decisionsin favor of the claim in 
reference to rafts of timber found floating at sea were 
made by Judge Betts in the New York district (A 
Raft of Spars, 1 Abb. Adm. 485), and by Judge Lowell, 
in the Massachusetts district (Fifty Tousand Feet of 
Timber, 2 Low. 64), and against it by Chief Justice 
Taney in the United States Circuit Court for the dis- 
trictof Maryland (Tome v. Four Cribs of Lumber, 
Taney, 535) and by the English Court of Exchequer, 
in Palmer v. Rouse, 3 Hurl. & N. 505. Perhaps the 
decisions in the last two cases were affected by local 
custom or statutory provisions. None of these cases 
however throw any light on the subject in hand. The 
case of Salvor Wrecking Co. v. Sectional Dock Co., 
reported in 3 Cent. Law J. 640, and the note appended 
thereto, may be referred to for an interesting discus- 
sion of the question. Judge Dillon, in that case, held 
that a dry-dockis nota subject of salvage service. 
Cope v. Valentine Dry-dock Co. Opiuion by Bradley, J. 


—— 9 


ABSTRACTS OF VARIOUS RECENT DE 
CISIONS. 

LICENSE—NUISANCE. — A license from a county 
board of health and vital statistics, authorizing the 
licensees to carry on the business of manufacturing 
fertilizers, will not protect the manufacturers from 
prosecution for maintaining a public nuisance grow- 
ing out of the business. The defendants invoke in 
their behalf a recognized principle that a public nuis- 
ance must be occasioned by acts done in violation of 
law, and that any business or pursuit authorized by 
law cannot be such nuisance. It is not denied that 
the Legislature have the power to make lawful, so far 
as the public is concerned, a work or business which 
by the common law would otherwise be a public nuis- 
ance. Aninstance of the exercise of this power is 
found in the schedule of powers usually conferred 
upon the raiiroad companies, many of which, in their 
unauthorized exercise, would amount to such public 
wrong. And it has not been questioned in this case 
that it is competent for the Legislature, through its se- 
lected agents, to determine when, where and in what 
manner such business may be conducted. Such legis- 
lation however, being in derogation of the common 
law, must receive strict construction, and the public 
injury from which one holding sucha grant would be 
protected must be necessary results of the authorized 
business after the exercise of proper care, skill and 
diligence, employing careful servants and using pro- 
cesses least likely to produce detriment to the public. 
If he fails in any of these, and unnecessary injury re- 
sults to the public. he becomes liable to indictment. 2 
Whart. C. L., § 1424. In the light of these rules, and 
assuming that the licenses which the plaintiffs in error 
held were lawful authority for carrying onthe busi- 
ness so licensed, is the proposition contained in their 
requests. to charge one that is supportable in law? 
What he asks the court to declare to the jury asa legal 
rule for their guidance is that the license of this board 
to carry on a particular business is under any and 
all circumstances a protection against an indictment for 
nuisance growing out of such business. It left no room 
for the consideration of unnecessary or even reckless 





injury to the public in the mode of manufacture. This 
is the plain meaning of this request, and had it been 
put to the jury as asked, no matter how willful or ex- 
tensive the offenseto the public may have been, it de- 
manded in virtue of the licenses the acquittal of the 
plaintiffs inerror. The proposition can find no sup- 
port or countenance in any legal rule. But on looking 
into the licenses, is there any authority given the 
plaintiffs in error to create noisome odors and smells, 
and corrupt the air with them, to the inconvenience 
of the public? The authority is by the licenses to 
manufacture fertilizers and materials in a certain lo- 
cality for one year. Is it to be assumed that the nec- 
essary consequence of such manufacture was to cor- 
rupt the air and produce public annoyances? Are we 
to infer from this grant that either the Legislature or 
the board acting in their behalf designed to grant the 
right under such terms, to create what otherwise in 
law would be a public offense? Such is not its expres- 
sion, and on every recognized principle in the inter- 
pretation of sucb grants, the presumption would be 
against any such intent. The object of the legisla- 
tion constituting boards of health and marking out 
their duties, was to prevent nuisances in conservation 
of the public health. With this purpose as the single ob- 
ject of their creation and sole guide in action, it would 
be novel indeed to find in such wordsa license to effect 
apublic nuisance. In either of these views the judge 
was clearly right in refusing to charge as requested. I 
am also of opinion that the objection to the charge as 
made is not supportable. It is to be observed that the 
charge given which was objected to was in answer to 
the plaintiff's request. The judge had ina former 
part of the charge clearly defined a public nuisance. 
He had instructed the jury that the business of manu- 
facturing fertilizers was a lawful business when the 
manner of its conduct was not hurtful or offensive. 
He had declared the law in this case to the jury in 
these words: ‘“* Whena lawful business is conducted 
in an unlawful manner so that it is injurious and in- 
terferes with the rights of those about him, then that 
offensive method of conducting the business may be 
abated, and the parties guilty of it may be punished 
by indictment if it has become a public nuisance.’’ The 
plain deduction from what was said in answer to the 
request is that no inference was to be drawn from the 
license which the plaintiffs held that they were author- 
ized to inflict injury upon the public by their mode of 
couducting the business, and that they were responsi- 
ble if thereby they created a nuisance to the public. 
If the language used can be understood as an instruc- 
tion that these licenses can in nowise impair the com- 
mon-law right of the public to be protected against 
unwholesome and noxious odors, I would still regard 
it as a correct exposition of the law. N. J. Sup. Ct., 
Dec. 8, 1886. Garrett v. State. Opinion by Knapp, J. 


THE JURY DISAGREE. 


From “ RuDDER GRANGE,” BY FRANK R. STOCKTON. 


(The hired girl, Pomona, tells the story to her mis- 
tress, Euphemia.] 

‘«The case was about a man named Brown, who mar- 
ried the half-sister of a man named Adams, who after- 
ward married Brown’s mother, and sold Brown a house 
he had got from Brown’s grandfather, in trade for 
half a grist-mill, which the other half of was owned 
by Adams’ half-sister’s first husband, who left all his 
property to a soup society, in trust, till his son should 
come of age, which he never did, but left a will which 
gave his half of the mill to Brown,.and the suit was 
between Brown and Adams and Brown again, and 
Adams’ half-sister, who was divorced from Brown, 
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and a man named Ramsey,who had put up a new over: 
shot wheel to the grist-mill.”’ 

“Ob my!’ exclaimed Euphemia. ‘‘ How could you 
remember all that ?”’ 

“T heard it so often I couldn’t help remembering 
it,” replied Pomona. And she went on witb her nar- 
rative. 

“That case wasn't a easy one to understand, as you 
may see for yourselves, and it didn’t get finished that 
day. They argyed over itafull week. When there 
wasn’t no more witnesses to carve up, one lawyer 
made a speech, an’ he set that crooked case so straight 
that you could see through it from the over-shot wheel 
clean back to Brown’s grandfather. Then another 
feller made a speech, and he set the whole thing up 
another way. It was jus’ as clear to look through, but 
it was another case altogether, no more like the other 
one than a apple pie is like a mug o’ cider. An’ then they 
both took it up, av’ they swung it around between 
them, till it was all twisted, an’ knotted, an’ wound 
up, an’ tangled worse than a skein o’ yarn in a nest o’ 
kittens, an’ then they give it to the jury. 

** Well, when them jurymen went out, there wasn’t 
none of ’em, as Jone tole me afterward, as knew 
whether it was Brown or Adams as was dead, or 
whether the mill was to grind soup, or to be run by 
soup-power. Of course they couldn’t agree; three of 
’em wanted to give a verdict for the boy that died, 
two of ’em was for Brown’s grandfather, an’ the rest 
was scattered, some going in for damages to the wit- 
nesses, who ought to get somethin’ for havin’ their 
char-ac-ters ruined. Jone he jus’ held back, ready to 
jine the other eleven as soon as they’d agree. But 
they couldn't do it, an’ they were locked up three 
days and four nights. You'd better believe I got 
pretty wild aboutit, but Icome to court every day, 
an’ waited an’ waited, bringin’ somethin’ to eat in a 
baskit. 

“One day, at dinner-time, I seed the judge a-stand- 
in’ at the court-room door, a-wipin’ his forrid with a 
handkerchief, an’ I went upto him“an’ said, ‘Do you 
think, sir, they’ll get through this thing soon ?’ 

“**T can’t say, indeed, said he. Are you interested 
in the case?’ 

“*T should think I was,’ said I, an’ then I told him 
about Jone’s bein’ a juryman, an’ how we was on our 
bridal trip. 

** You've got my sympathy, madam,’ says he, ‘but 
it’s a difficult case to decide, an’ I don’t wonder it 
takes a good while.’ 

*** Nor Lnuther,’ says I, ‘an’ my opinion about these 
things is, that if you'd jus’ have them lawyers shut up 
in another room, and make them do their talkin’ to 
theirselves, the jury could keep their minds clear, and 
settle the cases in no time.’ 

‘«*There’s some sense in that, madam,’ says he, ‘an’ 
then he went into court ag’in. 

“Jone never had no chance to jine in with the other 
fellers, for they couldn’t agree, an’ they were all dis- 
charged at last. So the whole thing went for uuthin. 


> ---- 


NEW BOOKS AND NEW EDITIONS. 
Elements of Right and of the Law, by George H. Smith. 
Second edition, Chicago ; Callaghan & Company, 1887. 
The first edition of this book was partly destroyed 
by the fire in Mr. Bancroft’s publishing house, in San 
Francisco. The second edition is issued nearer our 
own meridian. The work belongs to the category of 
analytical jurisprudence, and like all investigations of 
this character is not devoid of interest to one who 
watches with confidence and hope the gradual decline 

of the empirical method. 








There are many evidences that our lawyers are 
awakening to the idea, that some rationale of the 
science of law is a necessity and that the common law 
is not such a science. Thus far Americans have not 
contributed much to jurisprudence, but to concrete 
law not a little. 

We do not detect in Mr. Smith's contribution to 
jurisprudence any thing strikingly original and what 
there is of original is not striking. But the essay is 
nevertheless to be commended, not depreciated, for it 
is a reaching toward the empyrean, and not a grovel- 
ing in the second-hand formulae of the ordinary 
treatise-writers. 

When lawyers begin to take broad views of princi- 
ples, and oblique views of precedents it would be 
monstrous to criticise even a tentative effort, and Mr. 
Smith’s effort is tentative. In so far as Mr. Smith 
applies old terms of science to new classifications we 
cannot go withhim. For example ‘ jural legistation: 
he divides into ‘administrative’ and ‘ judicial legisla- 
tion’ and ‘judicial legislation ' he defines as legislation 
which establishes rules of decision for the determina- 
tion of legal (?) controversies. By this he does not 
mean the subordinate legislation of the courts of jus- 
tice so fully analyzed by Bentham and Austen, but he 
applies this well-worded and time-honored term of 
science toa new and opposed use. This 1s novel, but 
it is not justifiable. 

In this edition Mr. Smith has added what he styles 
a critical essay on the several theories of jurispru- 
dence. To the student approaching jurisprudence for 
the first time from the common institutional treatises, 
this essay may not be amiss, but it is very brief, 
somewhat inadequate and very far inferior in philo- 
sophical grasp to Harrison’s ‘ English School of Juris- 
prudence,’ published some vears ago in an English 
Review, perhaps the Contemporary. 

But our best wishes to Mr. Smith’s second edition. 


BisHOP ON CONTRACTS 


One of the finest treats in life is to get a new book 
by Mr. Bishop to review. Not to dwell on the great 
and peculiar merits of his books, the very faults are 
original, and in his faults as well as in his merits there 
is a vigor and a sincerity that commend them to 
earnest attention. We have sometimes thought that 
we would rather have all his faults and half his merits 
than all the merits and none of the faults of many 
other writers. We always enjoy those “‘ slugging "’ pre- 
faces of his, wherein he essays to “ knock out” every 
other author in four “‘rounds”’ or less. And to begin 
with tbe present preface we must say that we’ enjoy 
its colossal conceit, because we think the author has 
some right to be so conceited. He does admit at the 
close of this preface that there are some other “good 
men” — Parsons, Chitty, Addison, Leake, Pollock: 
Smith and Metcalf — they are all clever men, no doubt» 
but after all there is only one John L.,— we beg, par- 
don, we mean, only one Joel Prentiss. Once in a 
while the redoubtable author leaves an “ opening”? in 
these prefaces. For example, in the present, in ex- 
plaining the secret of his conciseness, he compares @ 
dictum of Lord Ellenborough with his own improved 
version. His Lordship said, ‘‘ The same sense is to be 
put upon the words of a contract in an instrument 
under seal as would be put upon the same words in 
avy instrument not under seal.’? Mr. Bishop substi- 
tutes: “‘Words signify the same in sealed and unsealed 
contracts.’’” And he asks: ‘Is this sentence obscure? 
Does it lack precision? Is it not as lucid, as exact, 
and as complete in meaning as that of ‘the learned 
judge?’’*’ To which we say yes to the first two ques- 
tions, and no to the last. Ofcourse words mean the 
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same in sealed contracts and they mean the same in 


unsealed contracts. But that is not what Mr. Bishop 
means. He means that they mean the same in the one 
asin the other. But he does not say so. What he 
meant to say is, ‘‘ Words mean the same in sealed as 
in unsealed contracts.’ Besides what is he doing with 
thatclassic word ‘“‘signify,’”’ when ‘**mean” would 
auswer every purpose? So in spite of his sneer at poor 
old Ellenborough, Mr. Bishop is not quite infallible. 
Then again such a stickler for conciseness should not 
say: ‘It would be useless to prophesy concerning the 
future.” How could even the oracular Mr. Bishop 
foretell past events? 

This book is avery complete and very admirable 
digest of the law of contracts. That isallitis. It has 
600 pages, and 1471 sections. This tells the story of its 
character. It is just the sort of work to supplement a 
code of the law of contracts, and it demonstrates the 
easy practicability of such acode. There are no words 
too strong to express our admiration of the precision 
and order of its arrangement, and the convenience and 
accessibility of its learning. Especially excellent is 
his ‘“‘ restatement” of the doctrine of each chapter at 
theend of each. But if Mr. Bishop or any one else 
thinks it is going to supersede Parsons and Pollock, 
the types of the *‘practical’’ and the “ scientific’? — 
(we know Mr. Bishop thinks these words mean the 
same, but under our breath we insist that they don’t) 
—we think that he is mistaken. Mr. Bishop is good 
enough to say that he does not expect it, nor that 
“other books shall be changed to imitate mine, or 
otherwise kneel to them, or adore.”’ But he puts trust 
in “ the Future ’’— with a capital F. 

We must be allowed tosay that there are occasional 
instances of very bad taste in this book. For example: 
“ And on a just view of things, a judge would better 
serve the State, and more adorn his office, to go 
round ’—(by going around?) —‘*‘ with blacking and 
brush, shining the boots of the officers of his court, 
than to sit ’— (by sitting?) — *‘on the bench enfore- 
ing a wager.’”’ ‘The law and his rascality are in sweet 
accord.”” And that figure of the man going thrice 
around a cornfield, ‘‘ blowing a fish-horn,” in the 
hallucination that this gives him title to the land, 
although an amusing illustration of the doctrine of 
“ignorantia juris,” is hardly the thing fora grave law 
treatise, however aptly the blowing may describe the 
learned and eminent author’s estimate and criticism 
of his own works. 

The book is handsomely printed by T. H. Flood & 
Co., of Chicago. 

TAYLOR’S LANDLORD AND TENANT. 

The eighth edition of this classic edited by Mr. Henry 
F. Buswell, and published in two volumes by Little 
Brown & Co., is at hand. The editor bas added about 
one thousand new cases to the notes, and prefixed to 
each paragraph a brief statement of the subject-matter. 
The notes are very judicious, and are evidently made 
with the pen and not withthe scissors. We miss 
references to several important cases, such as Fisher v. 
Lighthall, 4 Mackey, 82; S. C., 54 Am. Rep. 258, on im- 
plied covenant of habitable condition; Wolf v. Kil- 
patrick, 101. N. Y. 672; S. ©.,54 Am. Rep. 672, and 
Ingwersen v. Rankin, 47 N. J. L.18: 8. C.. 54 Am. 
Rep. 109, on liability of landlord for tenant’s nuisance, 
and Heddrich v. Smith, 103 Ind. 203; S. ©., 53 Am. 
Rep. 509, on a right to remove fixtures under a new 
lease; but possibly these and some others were too re- 
cent to be conveniently brought in. 


Cook ON Stock AND STOCKHOLDERS. 
This treatise, by Mr. Wm. W. Cook, of New York, 
essays to give a microscopic view of this extremely im- 





portant subject, comprising some matters never before 
fully treated by a text-book writer, such as fictitiously 
paid-up stock, legacies of stock, life-estates and re- 
mainders in stocks, methods of issuing stock, corporate 
rights in allowing or refusing a registry of trausfers, 
the risks of purchasing certificates, pledges, taxation, 
joint-stock companies, frauds of directors. About six 
thousand cases are referred to. From every point of 
view it seems to us an admirable work, and the most 
excellent on this particular subject. The author is 
one of the few who understand the true office of 
notes, and the proper distinction between notes and 
text, so that in 746 pages of text, divided into 703 
sections, he gives an exhaustive and intelligent view 
of the whole field. His research has been so thorough 
that he recites many important cases not yet officially 
reported at the time of his writing. We find three 
such in 65th Maryland, which has just reached us. 
We should put this treatise by the side of Mr. 
Morawetz’s, and expect to find them all-sufficient on 
the great topic of corporation law. And next to Mr. 
Tiedeman’s work on Police Powers, we should rank 
this as the most interesting of recent text-books. Baker, 
YVoorhis & Co., publishes this volume 


————_>—_—_——- 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed dcwn Tues- 
day, March 1, 1887: 

Order affirmed, with one bill of costs in this court— 
People, ex rel. Rome, Watertown and Ogdensburgh 
Railroad, appellant, v. Parley Haight and others, as- 
sessors of Somerset, respondents; Samev. George B. 
Hood and others; Same v. Peter Smoyer and others, 
and Same v. Peter Smoyer and others (second case). 
— Judgments affirmed with costs—Mary Murray, ad- 
ministratrix, etc., appellaut, v. Arthur G. Fox and 
others, respondents; and Same v. Same. Judgment 
reversed, new trial granted, as of January 25, 1887 (the 
date of ex-Sheriff Koch’s suicide, which by a strange 
coincidence took place while the appeal was being 
heard in this court) costs to abide event—Philip 
Becker and others, assignees, etc., respondents, v. the 
late Henry Koch, ex-sberiff of Erie county, appellant. 
—Judgment affirmed with costs—Robert Furey and 
others, appellants, v. Town of Gravesend, respondent. 
—-Judgment affirmed with costs—Thomas McCraith, 
respondent, v. National Mohawk Valley Bank, appel- 
lant.——Judgment reversed, new trial gaanted, costs 
to abide event—Gezena C. Jones, respondent, v. Ida 
V. Fleming and others, appellants.——Judgmeant af- 
firmed with costs—Manchester Paper Company, ap- 
pellant, v. Jacob R. Moore, administrator, etc., re- 
spondent.— Judgment reversed, new trial granted, 
costs to abide event—Frank E. Hubbell, an infant, re- 
spondent, v. City of Yonkers.—Judgment affirmed 
with costs—People, respondent, v. R. Porter Lee and 
others, appellants. Judgment affirmed with costs— 
Thomas Cornell, respondent, v. William J. Clark, 
sheriff, etc., appellant.—— Judgment affirmed with 
costs—Ellen Pomfrey, respondent, v. Village of Sara- 
toga Springs, appellant.——Judgment affirmed with 
costs—William H. Nearpass, administrator, etc., ap- 
pellant, v. Winthrop W.Gilman, respondent.—Judg- 
ment reversed, new trial granted, costs to abide event 
—Samuel L. Miller, infant, respondent, v. Richard 
Woodherd, appellant.——Order affirmed with costs— 
Orlando G. Childs and others, respondents, v. Harris 
Manufacturing Company, appellant.——Judgment af- 
firmed—People, respondents, v. Alex. H. Reavey, ap- 
pellant.——Judgment of General Term affirmed—Peo- 
ple, appellants, v. John E. O’Sullivan) respondent.— 
Judgment and conviction of murder affirmed (a New 
York city case)—People, respondents, v. Peter Smith, 
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appellant.——Judgment affirmed—People v. Ogle.—— 
Judgment affirmed—People v. Hagadorn. —- Judg- 
ment reversed and proceedings dismissed—Cunard 
Steamship Company, appellant, v. John R. Voorhees 
and others, commissioners of docks, respondents.—— 
Judgment affirmed—-People, respondents, v. James 
Meegan, appellant.——Judgment affirmed with costs— 
William H. Van Ostrand, infant, respondent, v. New 
York Central and Hudson River Railroad Company, 
appellant.——Judgment affirmed with costs—Enos 
Lee, surviving executor, etc., respondent, v. Amy 
Horton, administratrix, etc., appellant.——Judgment 
affirmed with costs—Erie County Savings Bank, re- 
spondent, v. Frank E. Cort and others, appellants. — 
Judgment of General Term reversed and that of Spec- 
ial Term overruling demurrer affirmed, with leave to 
defendant to withdraw his demurrer and serve an an- 
swer within thirty days, upon payment to the plain- 
tiff of all the costs since the service of the demurrer— 
Electus B. Litchfield, executor, etc., appellant, v. 
Charles R. Flint, respondent. Judgment affirmed 
with costs—John Murray, infant, respondent, v. Henry 
A. Smith, appellant. ——Judgment affirmed with costs 
—Tallman v. Town of Ramapo.—Judgment affirmed 
with costs—William H. Doran, infant, appellant, v. 
City of Troy, respondent.—Order of General Term 
reversed and judgment of nonsuit affirmed with costs 
—Stephen W. Monk, respondent, v. Town of New 
Utrecht.——Decision and award of State Board of 
Claims reversed and ordered back to be rebeard, costs 
to abide the event—Silsby Manufacturing Company, 
appellant, v. State, respondent.—Judgment affirmed 
with costs—People, ex rel. Nicholas Haughton and 
others, appellants, v. William S. Andrews and John 
Von Glahn, respondents. Judgment affirmed with 
costs—Thomas H. Robbins, appellant, v. William W. 
Butcher, assignee, etc., respondent.—Judgment of 
General Term modifying judgment of Special Term 
affirmed without costs to either party—Association 
for the Benefit of Colored Orphans in New York, re- 
spondents and appellants, v. Mayor, ete., of New York, 
appellants and respondents. Judgment affirmed— 
People, respondents, v. Charles J. Everhardt, appel- 
lant.——Judgment affirmed—People, respondents, v. 
Andrew J. Wightman, appellant.—Judgment af- 
firmed with costs—Isaac Hayes, respondent, v. Ber- 
nard Midas and another, appellants. ——Judgment af- 
firmed with costs—George H. Richardson and another, 
appellants, v. Horace K. Thurber, assignee, etc., re- 
spondent.——Motion to revive and continue granted 
without costs—Blake v. Griswold. 


NOTES. 


The State Bar Association has entered largely on 
the work of reforming several statutes and laws that 
are apparently in need of wholesome change. Among 
the subjects that it has thus taken up is that of land 
transfers. To thisend a resolution was adopted at 
the last annual meeting of the association that a com- 
mittee, appointed by the President, consider and re- 
port in what manner the present method of transfer- 
ring land and recording and indexing deeds, mort- 
gagesand other instruments relating to land in this 
State can be improved: that such committee] be re- 
quested to prepare a bill or bills embodying such re- 
forms as they may recommend, and present them to 
the Legislature now in session. There is now much 
confusion respecting the subject of indexing land 
records by the different indexes. In the cities there 
are four kinds of indexes now used in land and county 
clerks’ offices: The nominal index, the locality index, 
the local index and the file index. All of!which, as is 
generally claimed, are prolix, inconvenient, expensive 
and very frequently damagingly defective. This the 








State Bar Association propose to renovate by proper 
legislation. The following committee, composed of 
eminent lawyers having charge of the matter, will in. 
spire the public with confidence in their action: Luther 
R. Marsh, New York; Hamilton Harris, Albany; 
David Dudley Field, New York; John H. V. Arnold, 
New York; Augustus Schoonmaker, Kingston ; Hooper 
C. Van Vorst, New York; George M. Diven, Elmira. 
The matter the committee will have under considera- 
tion is of the most vital importance to every owner of 
land in the State. The State Bar Association has be- 
come one of the most important and useful institutions 
of the times. The many matters touching not only the 
profession of law, but of the public interests which are 
committed to the organization, and which are being 
promptly and ably administered cannot but be bene. 
ficial to the people generally.”"—Brooklyn Eagle. 

A liberal education is a grand thing. The “‘ New 
York University Quarterly ’’ says, *‘ As students we 
have poured over Greek,”’ etc. Beer, probably. 

“It is English, you know.” Gibson’s Law Notes 
says: ‘‘ A correspondent writes us as; follows: —* The 
word ‘cricket,’ meaning a ‘low stool,’ and used in this 
sense by the ALBANY Law JOURNAL, is frequently to 
be heard in the farm houses and cottages of Cleveiand, 
in North Yorkshire, whence it has, in all probability, 
been transplanted to America. The joke you repro- 
duced does seem rather remote, and this is increased 
by the insertion of the definite article before the word 
‘bench,’ and the omission of it before the word 
‘cricket.’’’ The last sentence makes us almost sorry 
we ever commended oneof our jokes to, the English 
market. Those English are too literalfor any thing 
but the plainest dealing. They would require the 
parables to ‘go on all fours.”’ 

The present issue of] the Journal may be calleda 
Code number. One of our contributors makes a plea for 
the removal of the common-law disabilities of husband 
and wife as witnesses for and against each other, and 
another urges certain changes in {civil procedure, and 
both are addressed to the Code revisors. As to the 
first, it is understood that the revisors have under 
serious consideration some change in the present rules, 
but what the change may be is not yet determined. A 
relaxation of the rules in some measure seems almost 
a necessary incident to the new laws respecting the 
property of married women. As to the subject of 
changes in civil procedure, it seems to us that our cor- 
respondent’s suggestions are beyond the scope of the 
revisors’ authority; but we publish his note because 
the subject is one which must come up for considera- 
tion before longin Virginia. There is undoubtedly 
in this State a’growing dissatisfaction with the com- 
mon-law forms and procedure, to which a conserva- 
tive profession has so long clung with tenacity or 
suffered through indifference. We are daily receiving 
from new and unexpected sources, evidence that the 
total inefficiency of our judicial system is almost 
universally recognized. A very few years will see it 
swept away, andinits place erecteda more modern 
structure, suited to the altered conditions of society 
and commerce. And when this change comes the 
question will be presented, whether we shall allow the 
antiquated machinery of past centuries to remain, or 
fit the work-shop of justice with every improvement 
for the prompt and certain administration of the law. 
This will not bea step into new and untried fields: 
it will only be following the lead of all the most prog- 
ressive States, and of England, the birth-place of the 
common-law procedure. The spirit of law reform is 
abroad in the land. Pennsylvania has been almost as 
conservative as Virginia, but she is now proposing to 
throw off the yoke by abolishing the common-law 
forms of action and the distinction bewween courts of 
law and of equity.-—-Virginia Law Journal. 
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The Albany Law Journal. 


ALBANY, Marca# 12, 1887. 








FTER a hard and a close fight in the Assembly, 
the Civil Code, thanks to Mr. Ives’ excellent 
and untiring management, secured exactly the two- 
thirds vote necessary to enact it — sixty-five to 
forty-eight. It had been defeated the day before 
by fifty-nine in favor to fifty opposed. The vote 
divided the political parties and the lawyers 
in about equal proportions. A memorial drawn 
up by Mr. Edwards Pierpont, signed by him, 
and by Messrs. Wm. H. Arnoux, Roger A. Pryor, 
D. ©. Calvin, George H. Yeaman, Roger Foster, 
John Frankenheimer and Robert Ludlow Fowler, 
and indorsed by Messrs. Leslie W. Russell, Cephas 
Branerd, Aaron J. Vanderpoel, Ethan Allen and 
Algernon §. Sullivan, has been addressed to the 
legislature and the profession. This paper refers 
toa protest signed by about six hundred and fifty 
lawyers outside the city of New York — including 
at least one dead one — and very pertinently asks, 
where are the other four thousand or so? We ven- 
ture to assert that not one-tenth of the signers had 
ever read the Code. We doubt that more than 
that proportion had ever seen it. Mr. Pierpont 
says: ‘*The real question lies then between this 
Code and none. This is apparent for several 
reasons. The Constitution has been in force forty 
years, and no other Civil Code is offered. There 
isnot the least reason to think that any other will 
be prepared more acceptable than this. The aim of 
those who oppose it is to defeat altogether any 
codification of the common law. They wish to 
leave it where it is, in the keeping of lawyers and 
judges. But they are lagging behind the intelli- 
gence and opinion of the age. In the steady pro- 
cession of thought and reason the reduction of the 
law to writing has become the fixed purpose of al- 
most the whole juridical world. To oppose codifi- 
cation of the law, that is to say the writing down 
and setting in order settled rules of law, common 
as well as statute, is as irrational as it would be to 
deny the fundamental rights of citizens. Conti- 
nental Europe is of one mind on the subject. Eng- 
lish opinion is all but unanimous. The superstition 
attaching to unwritten law, driven out of the old 
world, finds, strange to say, here and there a refuge 
in the new. Our countrymen are sometimes in- 
clined to think better of English opinion than of 
that which their own countrymen profess. To such 
thinkers we recommend attention to the greatest 
English authorities of our generation.” There can 
beno doubt of the correctness of these statements: 
the strong tendency of English professional opin- 
in is in favor of codification; the Field Code is as 
good as we can ever expect on the start; its oppo- 
tents are opposed to any Code whatever. , 


Vou. 35— No. 11. 


Mr. Justice Bradley has been amusing his leisure 
by devising a perpetual calendar — (not for his 
court — that was already devised) —to ascertain 
the day of the week of any date from the year 
one down to 2900,A. D., which seems long enough 
ahead for all practical purposes. We have con- 
sulted in vain however to ascertain on what day the 
Code is going to pass, and women are to be made 
voters, and morality is to get the upper hand of 
rum —the three needed reforms of our time. 


It is evident from a perusal of the ‘‘ Report of 
the Third Annual Meeting of the Georgia Bar Asso- 
ciation,” held in August last, that that State, which 
is one having a general Civil Code, is so well sat- 
isfied with codification that it is disposed to make 
its practice conform to the New York model. The 
report of the special committee on delays in the 
administration of justice, by Mr. Walter B. Hill, 
chairman, is a very interesting document. It al- 
leges that ‘‘the law’s delay ” was once indicted as 
a nuisance by the grand jury of Fulton county, the 
most populous and wealthy in that State. Mr. Hill 
says: ‘‘Some of the States in the Union have two 
separate systems of courts—law and chancery- 
They are consistent in requiring the suitor to make 
a proper election. A majority of States of the 
Union have abolished the distinction entirely, and 
simply require the suitor to present his right, 
whether it was anciently recognized as legal or 
equitable, in asiraple form of action. The condi- 
tion of pleading in Georgia by which the two sys- 
tems are half-way merged, or rather by which they 
are entirely merged, from the common-law point of 
view, and kept wholly separate from the equitable 
point of view, is truly anomalous and inconsistent. 
The States of the Union which have adopted the 
system known as the ‘‘ Code of Procedure,” which 
provides for a simple form of action in every case, 
whether legal or equitable, are building up a sys- 
tem of procedure which is harmonious and efficient. 
Every State that has adopted the system is aided by 
the jurisprudence of every other State in which it is 
employed. On the other hand, those States which 
preserve the ancient distinction between two sys- 
tems are building up systems of procedure in which 
the jurisprudence of each State is an aid to every 
other; but by our anomalous ‘fish, flesh and fowl’ 
admixture of the two systems, we deprive ourselves 
of the benefit of the jurisprudence of other States. 
We get no benefit whatever from the judicial labors 
of the American courts; nor indeed of the English 
courts, for England in 1873 utterly abolished the 
old English distinction, to which we are clinging 
with a half-way devotion.” 


“The Law of the Land” is the title of an ad- 
dress delivered before the Edinburgh Philosophical 
Association in November last by Mr. Phelps, the 
American minister to England. It is an admirable 
production, and we wish we had space to republish 
it in this journal. Mr. Phelps says ‘‘that it is not 
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the few but the many who are most largely bene- 
fitted by the protection of the right of property, has 
been strikingly demonstrated in the history of the 
United States. * * * The result has been the 
most general distribution of property, and the lar- 
gest individual prosperity that has ever been known 
in civilized life. The glory of America has been 
well said to be in the homes of its people.” This 
was also remarked by Lord Coleridge when asked 
what produced the deepest impression upon him in 
his late visit to this country — *‘ the enormous num- 
ber of modest but comfortable houses owned by 
their occupants.” Mr. Phelps says also: ‘It is a 
beneficent provision that the mass of mankind must 
live by their industry. it is a blessing, not a curse, 
that by the sweat of the brow we shall eat bread. 
It would be an unhappy world if amusement were 
the sole employment of the inhabitants. Inequality 
of acquisition always has been and always must be 
great under whatever conditions of government. 
The principle of law therefore which secures to 
every man his own, while it maintains equal rights, 
cannot prevent most unequal results.” ‘‘ It was 
the barons of England who obtained magna charta.” 
‘‘T understand the best class to be that which is 
composed of the best people. They may be found 
in the peerage; they may rise from humble life; 
their distinction is in quality, not in rank. It was 
the best class of American who took up the great 
quarrel on the far side of the Atlantic, carried 
through the American Revolution, ordained and 
set fast the Constitution of the United States, and 
have upheld it ever since.” ‘*No demagogue 
* * * has advanced the cause of human liberty 
a single step.” 


Strongly in contrast to Mr. Phelps’ wise and hu- 
mane teachings is a paper called *‘ Natural Rights, 
Natural Liberty and Natural Law,” by Frank Q. 
Stuart, of Denver. The writer is of the Henry 
George school, who believe that ownership of land 
is a tyranny. This gentleman out-Herods Mr. 
George, and says ‘‘all procedure for the collection 
of debt is in violation of natural law.” “B.'s failure 
to pay as agreed is not punishable civilly or crimi- 
nally, because it is not an act the doing of which 
infringes the rights of another. It may be argued 
that A. has the right to rely upon the promise of 
B. Granting this for the sake of argument, has he 
not exercised this right, and may he not continue 
to exercise it? It may be said that A. has the right 
to expect payment. While this is an objectionable 
use of the term right, in the case cited, has A.’s 
right to expect payment in any manner been in- 
fringed? One man is under no obligation to rely 
upon the promise of another. If A. sees fit to rely 
upon the promise of B. because he believes B. to be 
honest, and that B. will live and continue to be 
honest until that time in the future fixed for the 
fulfillment of the promise, and that at that time B. 
will have the means to make payment according to 
promise —if A. desires to run all these risks, he is 
a free moral agent, and can do so. But if B. is un- 








able, or fails or refuses at the appointed time to 
perform his promise, why should all the machinery 
of a great government be brought into action in be 
half of A.?” And so on ad nauseam. We gues 
that if Mr. Frank Q. Stuart should try to put his 
theories in force out in that mining country, he 
would find those long-haired, wild-eyed enthusiasts 
entertaining the notion that they had a natural 
right to hang him, or ride him on a rail at least, 
And we guess that if Mr. Stuart should strike a fat 
lode he would be content to stick to it, in spite of 
his theories. 


$$ 


NOTES OF CASES. 

N Pittsburgh, ete., Ry. Co. v. McCurdy, Pennsylva- 
nia Supreme Court, Oct. 30, 1886, the plaintiff, 

a conductor on defendant’s passenger railway, was 
discharged, and subsequently complaints were made 
that he continued to claim to ride on employees’ 
tickets. The company thereupon posted up the 
following notice: ‘‘H. B. McCurdy has been dis- 
charged for failing to ring up all fares collected, 
Discharged employees are not ailowed to ride on 
employees’ ticket. C. P. Sorg, Asst. Supt.” In 
an action by McCurdy against the company for 
libel, held, that the words relied on did not, in 
their ordinary sense, imply that the plaintiff had 
been discharged for embezzling fares, but only for 
failing to ‘‘ ring them up,” and that there being no 
evidence that the true meaning of the words in this 
particular case were other than their ordinary 
meaning, the defendant was entitled to judgment. 
The court said: ‘‘ But a failure to perform the duty 
required might result from mere neglect or inefli- 
ciency, or from motives of dishonesty; ‘ failing to 
ring up all the fares collected,’ therefore, does not 
necessarily imply the fraud or dishonesty of the 
conductor; it does not import the commission of 
any crime. Embezzlement is the fraudulent appro- 
priation by one of the money intrusted to his care 
by another, and even if McCurdy did fail to ring 
up all the fares collected, non constat that he em- 
bezzled the money. Words which do not neces- 
sarily import criminality are, in pleading, rendered 
actionable only by reference to extrinsic facts, 
which show them to have been used in an obnox- 
ious sense; thus, the word ‘foresworn ’ becomes ac- 
tionable only when shown to have been applied to 
one who has given testimony under the sanction of 
a judicial oath, but when the charge is conveyed 
by the use of a generic term, which unequivocally 
denotes the presence of every fact necessary to con- 
stitute the offense, as where one is charged with 
‘ perjury,’ a reference to extrinsic matters in order 
to fix the meaning is unnecessary. Deford v. Miller, 
3 P. & W. 103. So in Lukehart v. Byerly, 3 P. F. 8. 
418, the defendant was charged in several of the 
counts in the declaration with having spoken cer- 
tain defamatory words of and concerning the 
plaintiff, to wit, that ‘Byerly had taken apples, or 
bad stolen apples out of Borland’s orchard,’ and 
this court said that when the words are laid in al 
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equivocal sense, as imputing a trespass or a felony, 
though proved as laid, the verdict cannot be con- 
sidered as determining the sense in which they 
were understood, and that the words were not 
helped by the innuendo of larceny. * * * The 
plaintiff's default in not ringing up the fares, as we 
have said, might have resulted from his negligence 
or inefficiency, or from mere mistake or accident, 
orfrom his intentional frauds, and if people will 
draw from the general statement of his discharge 
on that ground a merely possible inference of fraud 
and embezzlement, which the words themselves in 
their usual signification did not justify, it is cer- 
tainly not the defendant’s fault. * * * Several 
witnesses were called, who stated what impression 
they took from the language used in the written 
notice, but this at the best was only the expression 
of an opinion, not the statement of a fact, and upon 
examination of the evidence it will be seen there 
was no ground for the opinion. There was not 
even the suggestion of any fact by the witnesses 
that the words were susceptible of any other than 
the single sense of their ordinary use in the busi- 
ness; they testified to a mere inference, which they 
drew from the paper, and which it is plain the pa- 
per did not warrant, such testimony was wholly ir- 
relevant and incompetent for the purpose intended. 
It is not competent in an action of libel, to aid the 
innuendo by the mere opinion of a witness. ‘If 
this could ,be done,’ says Mr. Justice Thompson in 
Rangler v. Hummel, 1 Wright, 130, ‘there would 
be no use for an innuendo; its office would be sup- 
plied by the oath of the witness, who would draw 
the inference from the precedent facts instead of a 
jury; this is not permissible.’” Sterrett, J., dis- 
sents. Mercur, C. J., and Paxson, J., absent. We 
doubt the soundness of this decision. It seems to 
usthat the business community would regard the 
words, and justly, as implying a charge of inten- 
tional failure to account for fares received. The 
declaration limited the innuendo to the charge of 
embezzlement, but it might well have included neg- 
ligence, 


In Western Union Tel. Co. v. Hyer, Florida Su- 
preme Court, June 17, 1886, it was held that a tele- 
graph company is liable, in the absence of a spec- 
ial contract, for non-delivery of a cipher dispatch, in 


ill damages sustained. ‘The court said: ‘ The 
courts in New York, Minnesota, Maryland, Wiscon- 
iin, Massachusetts, Nevada and Maine, following 
the case of Hadley v. Baxendale, 9 Exch. 341, hold 
that only nominal damages can be recovered from 
the company undertaking to send the telegram, un- 
less the sender should inform the operator of the 
yecial circumstances which constituted its import- 
ace, and the need of its correct and prompt trans- 
nission, * * * All the cases above referred to 
tly upon the authority of this case of Hadley v. 
Parendale, and are decided upon the theory that 
the principles of law regulating the conduct of com- 
non carriers applies equally to the transmission of 
messages by the electric telegraph system. The 








business of one is to transport from one locality to 
another some tangible object of weight and dimen- 
sion. Experience does not suggest, in such a trans- 
action, any other liability than compensation for 
its value if lost or destroyed in the transportation, 
or such damages for its delay as the object itself 
might suggest. The business of the other is the 
transmission from one person to another, and from 
one locality to another, of information or intelli- 
gence — nothing in itself, but as the basis and 
groundwork that is to influence the conduct of 
others it is in this respect of the very first import- 
ance. One is limited to the transportation of tan- 
gible things; the other to the transmission of the 
intangible. There is no similarity in the services 
to be performed, in the nature of the things to be 
transported or transmitted, or the purposes to be 
effected, and as a consequence none as to the meas- 
ure of damages for failure to perform their respect- 
ive agreements. The decision in Hadley v. Baxen- 
dale was proper, and suited to the facts before the 
court, but an attempt to extend it to such cases as 
this would be productive of great injustice. The 
telegraphic invention has been made the system 
and the means of communication between all civi- 
lized countries on the globe for a large part of the 
transactions and communication that prior to its in- 
vention were conducted by writing or by special 
messenger. No man can enumerate the vast num- 
ber of subjects of treaty and intercourse that the 
complicated relations of mankind require its agency 
to accomplish. It can safely be said however that the 
larger part of all messages sent are of a commercial 
or business nature which suggest value. The re- 
quirements of friendship or pleasure can await 
other means of less celerity and less expense. If 
this be true why should the law assume that as a 
rule all messages sent over it are unimportant, and 
that an important one is an exception, of which 
the operator is to be informed? * * * The 
common carrier charges different rates of freight 
for different articles, according to their bulk and 
value and their respective risks of transportation, 
and provides different methods for the transportation 
of each. It is not shown here that the defendant 
company had any scale of prices which were higher 
or lower as the importance of the dispatch was 
great or small. It cannot be said, then that for 
this reason the operator should be informed of its 
importance, when it made no difference in the 
charge of transmission. It is not shown that if 
its importance had been disclosed to the opera- 
tor that he was required, by the rules of the com- 
pany, to send the message out of the order in which 
it came to the office, with reference to other mes- 
sages awaiting transmission; that he was to use any 
extra degree of skill, and different method of 
agency for sending it, from the time, the skill used, 
the agencies employed, or the compensation de- 
manded for sending an unimportant dispatch, or 
that it would aid the operator in its transmission. 
For what reason, then, could he demand informa- 
tion that was in no way whatever to affect his man- 
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ner of action, or impose on him any additional ob- 
ligation? It could only operate on him persua- 
sively to perform a duty for which he had been 
paid the price he demanded, which in consideration 
thereof he had agreed to perform, and which the 
law, in consideration of his promise, and the recep- 
tion of the consideration therefor, had already en- 
joined on him. * * * The Supreme Court of 
Alabama in Daugherty v. Am. Union Tel. Co., 74 
Ala. 168; S. C., 51 Am. Rep. 435, and the Supreme 
Court of California in Hart v. W. U. Tel. Co., 66 Cal. 
579, have laid down a doctrime more harmonious 
with justice, and more applicable to the peculiar 
characteristics belonging to the system of telegra- 
phy. They hold that a telegraph company is liable 
for damage resulting naturally, and in the usual 
course of business, from its failure to send or de- 
liver a dispatch correctly and promptly, without re- 
quiring the sender to disclose its importance to the 
company or its agent. It is of no consequence 
whether the dispatch is in plain English or in 
cipher, provided such cipher is written in the let- 
ters of the English alphabet.” Raney, J., dissent- 
ing. The like was held in West. Un. Tel. Co. v. Fat- 
man, 73 Ga, 285; S. C., 54 Am. Rep. 877. 


In McCargo v. State, Mississippi Supreme Court, 
Jan. 24, 1887, it was held that a retired lawyer who 
tries a single case for a neighbor gratuitously is not 
a practicing lawyer, liable to a penalty for practic- 


ing without having paid the privilege license tax. 
The court said: ‘‘It is only the practicing lawyer 
who is required by the statute to pay a privilege 
tax. The term ‘ practicing,’ as used in the statute, 
implies something more than a single act or effort. 
Webst. Dict. <A retired lawyer who conducts but 
one suit in court fora friend or neighbor, without 
fee or reward, is not thereby brought in the classi- 
fication of a practicing lawyer; and for him to do 
so without a privilege tax license is no more a vio- 
lation of law than it would be for a retired dentist 
to extract gratuitously a tooth for another without 
first obtaining a privilege tax license, as practicing 
dentists are required to do.” 


In Commercial Fire Ins. Co. v. Allen, Alabama 
Supreme Court, Jan. 31, 1887, an action on a fire 
insurance policy, counsel for plaintiffs, in his con- 
cluding argument to the jury, said that the ances- 
try of plaintiffs was well known to counsel, and to 
every one else who had lived in the community 
with them; that their honor, integrity, honesty and 
truthfulness, and that of their descendants, had 
never been called in question until this soulless cor- 
poration, defendant in the case, had charged one of 
their descendants with falsehood, fraud and mis- 
representation. Held, objectionable language, and 
the court's refusal to check it, warranted a new 
trial. This is going a little too far, it seems to us. 
See note, 56 Am. Rep. 814. In Huckshold v. St. 
Louis, J. M. & 8, Ry. Co., Missouri Supreme Court, 





Jan. 31, 1887, counsel said to the jury: ‘In a case 
of this kind the law fixed the penalty at $5,009, 
What, in the name of common sense, do railroad 
companies care for $5,000? If they want to make 
issue, what, in the name of common sense do they 
care for that? And yet they have the heart to come 
here and say that you ought to find a verdict for 
the defendant, and let the railroad companies kill 
all the men and boys they please.” To this objec. 
tion was made, but the court declined to interfere, 
On review the court said: ‘‘The trial judge, who 
had heard the speeches of opposing counsel, and 
knew what, if any thing, was said to provoke the 
last remarks of counsel in his closing speech, was 
in a better position than we are to determine 
whether he should or not interfere; and as to when, 
how, and to what a trial judge may interfere in any 
case must depend upon the exercise of a sound dis- 
cretion, especially so in view of the fact, within the 
knowledge of every trial judge as well as those who 
practice before him, that he is closely scrutinized 
by the jury to discover, if possible, how he inclines 
to view the evidence; and it is only when it clearly 
appears that this discretion has been abused that 
we wil! interfere.” 
sriieacecepeaipsipsongigiics 


THE LAW OF EXTRADITION. 

‘THE Supreme Court of the United States, in the 

recent case of United States v. Rauscher. 7 Sup. 
Ct. Rep. 234, has expressed an opinion upon the ques- 
tion that, in 1876, was the subject of dispute between 
the United States and Great Britain. The former, 
under the tenth article of the treaty of 1842, between 
the two Governments, had demanded of the latter the 
surrender of one Winslow asa fugitive from justice; 
and the latter refused to make the surrender without 
assurance from the former, that in the event of bis 
delivery, Winslow would not in this country be tried 
for any offense other than that which appeared in the 
extradition proceedings, until — that offense being dis- 
posed of both as to trial and punishment — a reasonable 
opportunity had been afforded to him fora return to 
the country from which he was thus removed. 

Secretary Fish declined to give such an assurance, 
and insisted upon the right of trying Winslow in this 
country, if surrendered, for any offense that might be 
legally charged against him. This position Lord 
Derby denied, and limited the right of trial to the 
specific crime charged in the demand, and for the trial 
of which Winslow would be delivered up, if at all, 
until—that offense being legally disposed of—he 
should have a reasonable opportunity of returning to 
England. Secretary Fish asserted the doctrine of 
general jurisdiction as being secured by extradition; 
and Lord Derby asserted that of a special and limited 
jurisdiction as being thus secured. Upon this question 
the Supreme Court of the United States has, in the 
recent case of Rauscher, expressed an opinion, binding 
upon all courts in the United States in which the ques- 
tion may arise. 

It may be well, before examining the decision of the 
Supreme Court in this case, to give a concise history 
of the question as it had previously existed in this 
country. Judge Benedict, in United State v. C 
8 Blatchf. 131, while in 1871 sitting as judge in the 
Cireuit Court of the United States for the Second 
Circuit, decided that case in accordance with the posi- 
tion afterward maintained by Secretary Fish in the 
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Winslow correspondence, and actually tried Caldwell 
for bribing an officer of the United States, which 
offense was not specified as extraditable in the treaty of 
1942 with Great Britain, and was not the one for which 
he was demanded by the United States, and delivered 
up by the Canadian authorities. In 1876, the case of 
United States v. Lawrence, 13 Blatchf. 295, came before 
the same court held by the same judge, and the ruling 
iy tbe Caldwell case was re-aflirmed. 

Judge Fancher, at a Special Term of the Supreme 
Court of New York city, held that Lagrave, who had 
by fraud been extradited from France, could not here 
be arrested in civil suits brought against him by par- 
ties concerned in committing this frand, but that he 
might be arrested and held in such suits by parties not 
thus concerned in thefraud. 14 Abb. Pr. Rep. (N. 8.) 
333. The General Term of the Supreme Court of New 
York for the First District, consisting of Judges 
Daniels, Davis and Brady, set aside this decision, 
holding that **a person extradited is entitled to full 
liberty to return to his former habitation after the 
purposes of justice are satisfied as to the particular 
offense’ for which he was extradited, and that “ an 
arrest in a private action is inconsistent with that 
right.” 4 N. Y. Sup. Ct. 215, Thompson and Cook. 
This case being carried to the New York Court of Ap- 
peals, that court, in Adriance v. Lagrave, 59 N. Y.110, 
reversed the ruling of the General Term of the Su- 
preme Court, and affirmed the order of the Special 
Term, and in the deliverance by Chief Judge Church, 
the doctrine of Judge Benedict in the Caldwell and 
Lawrence cases was adopted. 

These decisions were, at the time, the only ones 
made by the courts of this country, that had any rela. 
tion to the specitic question involved in the contro- 
versy about Winslow; and withthe exception of that 
made by the General Term of the Supreme Court of 
New York city, which was reversed by the Court of 
Appeals, they in effect sustained the doctrine of 
Secretary Fish in the case of Winslow. Several arti- 
cles relating to this subject— some of them from the 
pen of William B. Lawrence, and others written by 
myself — at the time when the question was attracting 
public attention, appeared in the ALBANY Law Jour- 
NAL, and an article, understood to have been prepared 
by Judge Lowell, of Massachusetts, also appeared in 
the American Law Review, vol. 10, p. 617, in which 
the correctness of the doctrine maintained by Judge 
Benedict, by the New York Court of Appeals, and by 
Secretary Fish, was called in question. ‘These articles 
sustained the position of Lord Derby, which was ably 
supported by ‘the Lord Chancellor of Englandin a 
speech delivered in the House of Lords in regard to 
the Winslow case. 

Thus the matter stood until, in 1877, the case of 
State v. Hawes,4 Am. Times Rep. 524, arose in the 
Kenton County Court of Kentucky, before Judge 
Jackson, who decided that Hawes, having been extra- 
dited from Canada to this country under the treaty of 
1842, between the United States and Great Britain, 
was, by the necessary implications of the treaty, enti- 
tled to exemption from trial forany offense other than 
the one specificd in the extradition proceedings, until 
areasonable time had been granted to him for a re- 
turn to Canada. He referred to the treaty as a part 
of * the supreme law of the land.’’ He also said that 
Hawes was entitled to all the rights secured thereby, 
that he had the right to plead this treaty in his defense, 
and that the court was, by the Coustitution of the 
United States, bound to consider such a plea, and give 
to him all the rights and immunities to which he was 
entitled under the treaty, whatever might be the laws 
of Kentucky. 

The Kentucky Court of Appeals, in Commonwealih 
y. Huwes, J3 Bush. 697, in 1878, reviewed this decision, 





and in an elaborate opinion, delivered by Chief Justice 
Lindsay, sustained it, saying: ‘‘ We conclude that the 
court below currectly refused to try Hawes for any of 
the offenses for which he stood indicted, except for 
the three charges of forgery mentioned in the warrant 
of extradition, and that it properly discharged him 
from custody.”’ This is in direct contradiction of the 
doctrine of Judge Benedict in the cases of Caldwell 
and Lawrence, of the New York Court of Appeals in 
the case Lagrave, and of Secretary Fish in his corre- 
spondence with Lord Derby. 

‘he Texas Court of Appeals, in Blandford v. State, 
10 Tex. App. 627, had occasion, in 1881, to consider the 
same question as that decided by the Kentucky Court 
of Appeals, and, as to the rights of an extradited 
party in respect to the crime or crimes for which he 
may in this country be tried, came to the same con- 
clusion. Blandford was extradited from Mexico on 
the charge of theft, and tried and found guity in Texas 
on the charge of embezzlement. His plea in the Trial 
Court was that he could be tried only for the offense 
for which he was extradited. This plea he based upon 
the extradition treaty of 1861, between the United 
States and Mexico. The court however forced him 
to trial, on the charge of embezzlement. Being con- 
victed, he then carried the case to the Texas Court of 
Appeals. That court, in the opinion delivered by 
Judge Hurt, having stated the facts and referred to 
the provisions of the treaty, proceeded to say: 

**In exact and unequivocal language the treaty sets 
out the precise purpose for which the fugitive is to be 
surrendered, and negatives, by implication as strong 
and conclusive as a direct and positive negation, that 
the person surrendered may be tried foran offense 
different from that for which he was extradited under 
the stipulations of the contract between the high con- 
tracting parties. The treaty names embezzlement of 
public funds. The indictment in this case is for the 
embezzlement of private funds. Be this as it may, the 
principle would not be affected if the funds were pub- 
lic. Not having been extradited for that offense, the 
party could not be placed on trial therefor.” 

“*Treaties,’’ Judge Hurt further said, ‘‘ between the 
United States and foreign nations are obligatory upon 
and cognizable by the tribunals of the several States as 
well as those of the Federal Government. In the 
administration of the criminal law of this State there- 
fore it is incumbent on the State Courts to give effect 
to the provisions of the extradition treaty between the 
United States and Mexico when they are invoked by 
the accused and are applicable to his case.’’ Bland- 
ford had invoked the provisions of this treaty against 
being tried for acrime for which he had not been extra- 
dited; and the Court of Appeals held that he had a 
right to do so, and that the treaty, by a ‘‘conclusive” 
implication, gave him the protection which he sought. 

Precisely the same question, in 1883, arose before the 
Supreme Court of Ohio in State v. Vanderpool & Jones, 
39 Ohio St. 273. The defendants, in this case, had been 
extradited, under the treaty of 1842 with Great Britain, 
on the charge of crime committed in one of the coun- 
ties of the State and were convicted and imprisoned 
for that crime. It was sought to hold them answer- 
able for another crime committed in another county 
of the same State, after the expiration of the term of 
imprisonment for the crime for which they had been 
extradited from Canada. They pleaded that they 
could not be tried for this other crime, until a reason- 
able time, after the expiration of their imprisonment, 
had been afforded to them for a return to Canada. The 
Court of Common Pleas so held, and stayed all further 
proceedings against them until such time had been 
enjoyed by them. The State excepted to this decision, 
and carried the case to the Supremé Court of Ohio. 
This court, in an opinion delivered by Chief Justice 
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Johnson, said: “In view of the provisionsof this 
treaty, the safeguards therein provided against the in- 
fringement of the right of asylum, save in the speci- 
fied cases, and the legislation by both Governments, 
to carry out those provisions, we think it is clear that 
the court below did not err in refusing to put the ac- 
cused on trial fora crime, for which they were not 
extradited.’”’ The court held the treaty to be a law by 
which courts are to be governed in respsct to all rights 
secured by it, whether expressly or by necesary impli- 
cation. 

Judge Hoffman, of the District Court of the United 
States for the District of California, in United States 
v. Watts, 14 Fed. Rep. 130, in 1882, considered the same 
question; and after examining the Winslow corre- 
spondence, the opinions of jurisconsults, the treaty of 
1842 with Great Britain, the judicial authorities appli- 
cable to the question, and the powerof courts to en- 
force the rights secured by treaty asa part of the su- 
preme law of the land,’’ he proceeded to say: ‘ The 
only question presented for decision in the present case 
is whether a surrendered fugitive may be tried for an 
offense other than an extradition crime. The princi- 
ples attempted to be maintained, and the authorities 
cited, prohibit his trial for any other offense than that 
for which he has been surrendered.”” On this ground 
he overruled the demurrer of the United States to the 
plea of Watts. The meaning of the decision is that 
the custody of Watts gained by extradition could not 
lawfully be used for any other purpose than that for 
which it Was gained. 

One of the points decided in 1886, by Judge Deady, 
of the District Court of the United States for the Dis- 
trict of Oregon, in Ex parte Hibbs, 26 Fed. Rep. 421, 
involves the same question. Referring to the treaty 
of 1842, with Great Britain, he said: “‘It is also the 
supreme law of the land. It contains an explicit 
enumeration of the offenses for which persons may be 
extradited under it, and by a necessary implication, 
the person surrendered under it is only allowed and 
held within the jurisdiction of the receiving Govern- 
ment for the purpose of trial on the charge specified in 
the warrant of extradition. For the latter Govern- 
ment to detain such person for trial on any other 
charge would be not only a violation of the contract 
between the parties to the treaty, but also a violation 
ofthe supreme law of the land in a matter directly in- 
volving his personal rights. A right of person or prop 
erty secured or recognized by treaty may be set up asa 
defense to a prosecution in disregard of either, with 
the same power and effect as if such right was secured 
by an act of Congress. And so the prisoner cannot 
lawfully be detained or prosecuted, under this extra- 
dition, for the crime of uttering any of these money- 
orders, for although he was charged with uttering them 
before the committing magistrate in Victoria, he was 
neither committed nor surrendered on that account, 
but solely for the crime of forgery.” 

Judge Acheson, in 1885, while holding the Circuit 
Court of the United States for the Western District of 
Pennsylvania, and considering the case of In re Miller, 
23 Fed. Rep. 32, adopted the doctrine of Judge Bene- 
dict in the Ca’dwell and Lawrence cases. Miller, being 
convicted of burglary, escaped from prison and fled to 
Canada. The prison authorities procured his extra- 
dition from Canada, on the charge of robbery and as- 
sault with intent to commit murder. The offense 
charged was extraditable under the treaty of 1842 with 
Great Britain, but the one of which Miller was con- 
victed, and for which in prison, was not extraditable. 
Bills of indictment were prepared charging him with 
robbery and felonious assault, but the grand jury of 
Clarion county ignored them altogether. The extradi- 
tion was a palpable fraud to get possession of Miller,and 
replace him in the prison from which he had escaped. 





When this case came before Judge Acheson, op 
habeus corpus, he referred approvingly to the cases of 
Caldwell and Lawrence, decided by Judge Benedict, 
and the case of Lagrave decided by the New York 
Court of Appeals; aud, in his comments on the treaty 
of 1842, with Grext Britain, he adopted the construe. 
tion placed upon this treaty in these cases, remarking 
that the question, not having been decided by the Sy. 
preme Court of the United States, was “still open.” 
He hence refused to discharge Miller from custody, 
although, according to the factsas shown, there was 
no intention of trying him for the offense charged, and 
for which he was delivered up. and although the grand 
jury had refused to indict him for this offense. The 
extradition was a mere trick to get the man back iuto 
prison. 

This recital embraces all the cases relating to this 
subject, of which I have knowledge, that have arisen 
in the courts of this country, since the Winslow con- 
troversy between the United States and Great Britain, 
until the case of Rauscher, just decided by the Su- 
preme Court of the United States, arose in the Circuit 
Court of the United States for the Second Circuit. 
These cases show a large preponderance of judicial 
authority against the view taken in the Caldwell, Law- 
rence and Lagrave cases. Only a single case — that of 
Inve Miller—has been decided in accordance with 
that view. 

The case of United States v. Rauscher was brought 
before the Supreme Court by a certificate of division 
of opinion between Judges Wallace and Benedict, on 
a motion in arrest of judgment, after Rauscher had 
been tried and found guilty. Rauscher, who was the 
second mate of the ship J. F. Chapman, at the time of 
the alleged offense, was extradited from Great Britain, 
on the charge of murdering one Janssen, on the high 
seas, as this crimeis defined in section 5339 of the Revi- 
sed Statues of the United States. He was however tried 
and found guilty upon an indictment charging him 
with ** cruel and unusual punishment ”’ of this Janssen 
on the high seas, as provided forin section 5347 of these 
Statutes. Thatis to say, he was extradited for an 
offense within the enumeration of the treaty of 1842 
with Great Britain, and then tried and found guilty of 
another and different offense not within the enumera- 
tion. 

The certificate of a division of opinion between the 
two judges holding the Circuit Court, and considering 
the motion for an arrest of judgment, presented to the 
Supreme Court four questions, the first of which sub- 
stantially embracing the other three, and whose an- 
swer would determine the auswer to be given to them, 
was as follows: 

“The prisoner having been extradited upon a charge 
of murder, on the high seas, of one Janssen, under 
section 5339, Rev. Stat. U. S., had the Circuit 
Court of the Southern District of New York juris- 
diction to put him to trial upon an indictment under 
section 5347, Rev. St. U. S., charging him with cruel 
and unusual punishment of the same man, he being 
one of the crew of an American vessel of which the 
defendant was an officer, and such punishment con- 
sisting of the identical acts proved in the extradition 
proceedings?” 

This question was anawered in the negative, and this 
determined the answer to the other three questions. 
The propositions of law settled in this case, and em- 
bodied in the lucid deliverance of Mr. Justice Miller, 
speaking for the court, are these: 

(1) That a treaty to which the United States is 4 
party is a law of the land, of which all courts, State 
and National, are totake judicial notice, and by the 
provisions of which they are to be governed, so far as 
they are capable of judicial enforcement. 

(2) That on a sound construction of the treaty 
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under which the defendant was delivered to this 
country, and under the proceediugs by which this was 
done, and acts of Congress on that subject (Rev. St., 
U. S. $$ 5272, 5275) he cannot lawfully be tried for 
any other offense than murder. 

(3) That the treaty, the acts of Congress and the 
proceedings by which he was extradited, clothe him 
with the right to exemption from trial for any other 
offense, until he has had an opportunity to return to 
the country from which he was taken for the purpose 
alone of trial for the offense specified in the demand 
for his surrender. The national honor also requires 
that good faith shall be kept with the country which 
surrendered him. 

(4) That the circumstance that the party was con- 
yicted of inflicting cruel and unusual punishment on 
the same evidence which was produced before the 
committing magistrate in England, in the extradition 
proceedings for murder, does not change the principle. 

Mr. Justice Miller, in delivering the opinion of the 
court, said: ‘*Upona review of these decisions of 
the Federal and State courts, to which may be added 
the opinions of the distinguished writers which we 
have cited in the earlier part of this opinion, we feel 
authorized to state that the weight of authority and of 
sound principle isin favor of the proposition thata 
person who bas been brought within the jurisdiction 
of the court, by virtue of proceeding under an extradi- 
tion treaty, can only be tried for one of the offenses 
described in that treaty, and for the offense with which 
he is charged in the proceedings for the extradition, 
untila reasonable time and opportunity have been 
given him, after his release or trial upon such charge, 
toreturn to the country from whose asylum he had 
been forcibly taken under those proceedings.” 

This utterance, though directly relating to the case 
of Rauscher, and to the treaty under which he was 
extradited, sets forth the law, as interpreted by the 
Supreme Court of the United States, iu all parallel 
cases. It isthe end of the question as to the crime for 
which it is allowable to put an extradited person on 
trial, when brought into this country by extradition 
proceedings. 

Some of the later extradition treaties of the United 
States —as, for example, that with the Netherlands 
and that with Belgium — contain, in addition to the 
list of enumerated crimes, special provisions relating 
to this subject; and where such provisions exist they, 
of course, furnish the law for courts. And yet 
allthese treaties agree in enumerating the crimes for 
which extradition may be obtained, and substantially 
agree as to the evidence upon which a party charged 
withcrime shall be delivered up, and hence unless 
express provision otherwise be made, they agree in the 
general implication that a party extradited is to be 
tried only for some one of the offenses enumerated, 
duly specifled and proved, until after his case in re- 
spect to that offense has been legally disposed of, be 
shall have an opportunity to return to the country 
from which he has been removed by extradition pro- 
ceedings. The doctrine now laid down by the Su- 
preme Court applies not only to the treaty of 1842 with 
Great Britain, but with equal force to all the other 
extradition treaties of the United States, unless there 
be some special provision in one or more of these 
treaties otherwise providing. 

It is worthy of notice that the extradition treaties 
of the United States make no distinction between 
crimes against the United States and those against 
State laws. Whenthe crime is against a State, the 
General Government, having extradited the fugitive 
criminal, hands him over to the proper State authority 
for trial and punishment. If that authority should 
violate his rights as secured by the treaty under which 





he was surrendered, where and what is the remedy for 
this violation? The answer, as Mr. Justice Miller 
properly says, is that the party may carry bis case to 
the highest court of the State, and if failing there to 
obtain the protection he claims, he may sue out a writ 
of error from the Supreme Court of the United States 
to that State court, and have the case in this way re- 
viewed by the Supreme Court; or he may, under 
section 753 of the Revised Statutes of the United States, 
sue out a writ of habeas corpus from any Federal 
Court or judge, if deprived of his liberty, and have the 
question summarily determined whether such depriva- 
tion of liberty is in violation of a treaty of the United 
States. The General Government, being responsible 
to foreign Governments for any wrong done to extra- 
dited persons by State authority, ought to supply some 
means for the correction of such wrongs. An adequate 
remedy exists inthe Revised Statues of the United 
States. 

Is there any good reason why the principle, now 
established, by the Rauscher case, in respect to inter- 
national extradition,should not equally apply to inter- 
State extradition, as provided for by the Constitution 
of the United States? None that I can perceive. The 
two forms of extradition do not so differ from each 
other as to make the principle applicable to the one, 
but not so to the other. The Constitution provides, as 
follows, in respect to inter-State extradition: 

** A person charged in any State with treason, felony 
or other crime, who shall flee from justice, and be 
found in another State, shall, on demand of the execu- 
tive authority of the State from which he fled, be 
delivered up, to be removed to the State having juris- 
diction of the crime.” 

This provision, taken in connectlon with the law of 
Congress for its execution (Rev. St. U.S., § 5278), con- 
tains the following elements: (1) The person, to be 
delivered up, must be demanded, as a fugitive from 
justice, by the executive authority of the State 
from which he fled, and in which he is assumed to 
have committed a crime; and this demand must be 
addressed to the executive authority of the State to 
which he has fled and in which heis found. (2) This 
person must be charged, in the State making the de- 
mand, with some particular crime as having been com- 
mitted against its laws. (3) The form of this charge 
must be that of an indictment found, or an affidavit 
made before a magistrate in the demanding State, 
alleging the crime and stating the material facts which 
constitute that crime. (4) The evidence of sucha 
charge must be a copy of the indictment or affidavit, 
certified as authentic by the executive authority of the 
State making the demand. (5) The fact that the per- 
son, thus demanded and charged, has fled from the de- 
manding State as a fugitive from justice, and to the 
State to whose executive authority the demand is ad- 
dressed, and is there found, must be shown by legal 
evidence. 

These conditions being supplied, then it is made the 
duty of the executive authority of the State to which 
the demand is addressed, to cause this person to be 
arrested and delivered up, that he may ‘‘be removed 
to the State having jurisdiction of the crime.” What 
crime? Plainly, the one specified in the proceedings 
for extradition, and no other. T6 use the Constitution 
and the law for the purpose of forcibly removing a 
person, on the charge of a specific crime, from one 
State to another, in order that he may in the latter 
State be tried for that crime, and then to use the cus- 
tody thus secured for a different purpose, is to make a 
case different from the one set forth in the Constitu- 
tion and the law, different from the one that appeared 
in the extradition proceedings, different from the 
avowed purpose of the demanding State at the time of 
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making the demand, and different from the case that 
was before the delivering State and on which it passed 
judgment as to the obligation of delivery. 

This would be a perversion of both the Constitution 
and the law, and also au act of bad faith, which if in- 
tended beforehand, would be a deliberate fraud upou 
the delivering State. The State that has received a 
fugitive criminal for a specific purpose, should, after 
that purpose has been answered, interpose no legal 
obstacle to his return to the State from which he was 
removed. This principle is as sound in inter-State ex- 
tradition as it is when the extradition is international. 

SAMUEL T. SPEAR. 

BROOKLYN, N. Y. 


——_> __— 


BOY COTTING — MALICIOUSLY INSTIGATING 
STRIKES. 


UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
OF NEW YORK. 


OLD DOMINION STEAMSHIP COMPANY V. MCKENNA. 


Interference with the lawful business of an employer, whose 
workmen are engaged upon just and satisfactory wages, 
by procuring them to quit work ina body, if committed 
by persons not in the employ of the same employer, and 
for the purpose of injuring his business until he shall 
accede to demands he is under no obligation to grant, is 
actionable. 

So is declaring and attempting to enforce a boycott for the 
purpose of coercing compliance with such demands. 


) OTION to vacate order of arrest. 
states the case. 


The opinion 


Samuel Ashton and Louis F. Post, for motion. 
Clarence A. Sewurd, opposed. 


Brown, J. This action was brought to recover 
$20,000 damages, alleged to have been sustained by the 
plaintiff through the unlawful action of the defendants 
in the recent strike of the ‘longshoremen, and in 
their attempt to boycott the plaintiff in its business as 
acommon carrier. The defendants are alleged to con- 
stitute or to style themselves an ** Executive Board of 
the Ocean Association of the ’Longshoremen’s Union.”’ 
At the time of the commencement of the action they 
were arrested and held to bail under orders of arrest 
issued in conformity with the State practice. 

The defendants now move, upon the plaintiff's papers 
only, to vacate the order of arrest, on the ground that 
the material facts charged are alleged on information 
and belief only, without asufficient statement of the 
sources of information; that the facts stated do not 
make out a prima facie case; that it appears that the 
defendants were acting within their legal rights, and 
that the plaintiff's loss, if any, is damnum absque 
injuria; and that at best, the plaintiff's case is so 
doubtful that the order of arrest should not be sus- 
tained. 

{ have carefully considered the elaborate arguments 
of counsel and examined the numerous authorities 
referred to. For lack of timeI can only state my con- 
clusions: 

1. All the material averments are either stated posi- 
tively or the source of information is sufficiently indi- 
cated. 

2. The facts stated in the complaint and affidavit 
constitute a legal cause of action against all the defend- 
ants for the actual damages suffered for the following 
reasons: 

(a) The plaintiff was engaged in the legal calling of 
common carrier, owning vessels, lighters and other 
orafts used in its business, in the employment of which 





——s 
numerous workmen were necessary, who as the com. 
plaint avers were employed ‘“ upon terms as to Wages 
which were just and satisfactory.” 

(bo) The defendants not being in the plaintiff's em. 
ploy, and without any legal justification, so far as ap- 
pears —a mere dispute about wages, the merits of 
which are not stated, not being a legal justificg. 
tion — procured plaintiff's workmen in this city and jy 
Southern ports to quit work ina body, for the purpose 
of inflicting inujry and damage upon the plaintiff 
until it should accede to the defendants’ demands, 
which the plaintiff was under no obligation to grant; 
and such procurement of workmen to quit work, being 
designed to inflict injury on the plaintiff, and not 
being justified, constituted in law a malicious and 
illegal interference with the plaintiff's business, which 
is actionable. 

(c) After the plaintiffs workmen, through the de. 
fendants’ procurement, had quit work, the defendants, 
for the further unlawful purpose of compelling the 
plaintiff to pay such a rate of wages as they might de- 
mand, declared a boycott of the plaintiff's business 
and attempted to prevent the plaintiff from carrying on 
any business as common carrier, or from using or em. 
ploying its vessels, lighters, ete., in that business, and 
endeavored to stop all the dealings of other persons 
with the plaintiff by sending threatening notices or 
messages to its various customers and patrons, and to 
the agents of various steamship lines, and to whar- 
fingers and warehousemen usually dealing with the 
plaintiff, designed to intimidate them from havingany 
dealings with it through threats of loss and expense in 
case they dealt with plaintiff by receiving, storing or 
transmitting its goods or otherwise; and various per- 
sons were deterred from dealing with the plaintiff in 
consequence of such intimidations, and refused to per- 
form existing contracts and withheld their former 
customary business, greatly to the plaintiff's damage. 

(d) The acts last mentioned were not only illegal, 
rendering the defendants liable in damages, but also 
misdemeanors at common law as wellas by section 
168 of the Penal Code of this State. 

(e) Associations have no more right to inflict injury 
upon others than individuals have. All combinations 
and associations designed to coerce workmen to be- 
come members or to interfere with, obstruct vex or 
annoy them in working or iu obtaining work because 
they are not members, or in order to induce them to 
become members; or designed to prevent employers 
from making a just discrimination between the wages 
paid to the skillful and to the unskilful, to the diligent 
and to the lazy; to the efficient and to the inefficient; 
and all associations designed to interfere with the per- 
fect freedom of employersiu the proper management 
aud control of their lawful business, or to dictate in 
any particular the terms upon which their business 
shall be conducted by means of threats of injury or 
loss, by interference with their property or traffic, or 
with their lawful employment of other persons, or de- 
sigued to abridge any of these rights, are pro lunto 
illegal combinations or associations; aud all acts done 
in furtherance of such intentions by such means and 
accompanied by damage are actionable. See Green- 
hood Pub. Policy. 648, 653; People v. Fisher, 14 Wend. 
1; Tareton v. McG@alliter, Peake, *105; Rufuel v. 
Verelst, 2 W. Bl. 1055; Lumley v. Gye, 2 El. & B. 216; 
Bowen v. Hall, 2 Q. B. Div. 383, 387; Gregory v. Duke, 
Co., 6 M. & G. 205; Gunther v. Astor, 4 J. B. More, 12; 
Reg. v. Rollins, 17 Ad. & El. (N. 8.) 671; Morgul Co. v. 
Macgregor,15 Q. B. D. 476; Walter v. Cronin, 107 Mass. 
555; Carew v. Rutherford, 106 id. 1; State v. Donald- 
son, 3 Vroom (32 N. J. Law). 151; Master Stevedores’ 
Assn. v. Walsh,2 Daly, 1, 13; Johnson v. Meinhardt, 
61 How. Pr.168; Slaughter House Cuses, 16 Wall. 36, 116. 
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3. There isno such doubt concerning the plaintiff's 
jegal right as should debar it from the usual remedy. 
The motion to discharge from arrest is therefore 


denied. 


. MARRIAGE — DIVORCE — ON CONFESSIONS 
ALONE. 


NEW YORK SUPREME COURT. 
MADGE Vv. MADGE.* 

A divorce on the ground of adultery may be granted on the 
defendant’s confession in writing, when it is clear, sin- 
cere and not collusive, and corroborated by letters of the 
guilty parties. 

PPEAL from an order of the Special Term deny- 
A ing motion to confirm the report of a referee and 
for an order for judgment thereon for the plaintiff in 
an action for divorce. 


Olin, Rives & Montgomery, for appellants. 


Davis, P. J. The summons and complaint in this 
ease were duly served on defendant, under the order 
of publication, in the Island of Cuba, where she has 
resided for several years. The complaint charges 
adultery committed by the defendant with one Dr. 
Francesco Magdalena, at Boracoa, in the Island of 
Cuba, while she was on a visit to that island in June, 
1881. The parties were then residents of this State, 
residing in Brooklyn, where the plaintiff carried on 
business. They were married at Baracoa,in June, 
1879, where the defendant’s parents then lived, and 
still live. 

After the return of the defendant from her visit to 
Boracoa the plaintiff intercepted letters addressed to 
her from Baracoa, which aroused suspicions of his 
wife’s unfaithfulness. Several letters of that charac- 
tercame into his possession before he charged her 
with misconduct. She then confessed her guilt, and 
the plaintiff ceased to cohabit with her. She after- 
ward wrote to him a full confession of her guilt, stat- 
ing the same in detail, and acknowledging his right to 
adivorce, but throwing herself upon his mercy. The 
plaintiff refused to condone or pardon her crime, and 
shortly afterward she returned to her parents in Cuba, 
the plaintiff remaining, and still residing in Brooklyn. 
When this action was commenced the papers for ser- 
vice therein were delivered to one George W. Way- 
man, captain of the steamer Saxon, a vessel plying be- 
tween New York and Cuba, who was personally well 
acquainted with the defendant. To him were also 
given the written confession of defendant, and the 
various letters that had passed between the defendant 
and Dr. Magdalena. Captain Wayman visited the 
defendant at the residence of her parents in Baracoa, 
and served the papers in the action; and ina long in- 
terview with her, in the presence of her friends, ex- 
hibited to her the various letters and other matters, 
a8 well as her written confession. She acknowledged 
to him their authenticity, and stated that her confes- 
sion was true, and further, in substance, that she was 
willing to make every atonement to her husband in 
her power, and to aid him in procuring a divorce to 
which he was entitled. So she made and gave to 
Captain Wayman an additional written confession ac- 
kuowledging her guilt, as stated in her former confes- 
sion. There were several other circumstances proven 
tending to show the correspondence of the guilty par- 
tesand its criminal nature. The plaintiff was fully 
examined, and denied all collusion between himself 
and his wife, and gave proof of such other facts as 
may under the rules be proved by the testimony of a 
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plaintiff in such an action. The Special Term denied 
the decree of divorce on the ground that the confes- 
sions of the defendant were not sufficiently corrobora- 
ted. In this determination we think the learned jus- 
tice erred. The confessions of the defendant in such 
an action are always admissible in evidence, but to 
avoid the danger of collusion, the court, before grant- 
ing the decree, will require such corroboration of the 
confessions as to remove all just suspicion of collu- 
sion. When this is satisfactorily given the con- 
fessions become a sufficient basis for a judgment of 
divorce. In this case the competency of the confes- 
sions is undoubted. The circumstances under which 
they were made tended strongly to remove all suspi- 
cion of collusion. The plaintiff had already separated 
himself from his wife on suspicion of her infidelity, 
caused by the letters he had intercepted. Those let- 
ters aroused just suspicion. He bad presented them 
to her, and she acknowledged them as letters ad- 
dressed to her by her paramour; and afterward she 
voluntarily wrote and sent to him a confession in de- 
tail of her guilt. Her conduct was manifestly gov- 
erned by a deep sense of contrition for her offense, 
and a hope that her husband might pardon and restore 
her to his confidence. 

Long after her return to her parents in Cuba, on be- 
ing served with the papers commencing the action, 
she repeated her confession, and acknowledged the 
genuineness of the correspondence between herself and 
Dr. Magdalena. The correspondence itself was abun- 
dantly corroboratory of her confession. It is impossi- 
ble to read it without being satisfied that the relations 
ofthe writers had been foo intimate to admit belief 
of innocence. The genuineness of some of the letters 
was sufficiently proved also, by the fact that they 
were intercepted after their arrival, and before deliv- 
ery to her, and that they bore the foreign postage 
stamp marks, indicating whence they had been sent. 
These facts, coupled with her admission that they 
were written by Dr. Magdalena, were sufficient to ad- 
mit them in evidence against her. Her own letters 
were not only acknowledged by her as genuine, but 
her handwriting was distinctly proved by a witness 
familiar with it. The letters being thus admissible, 
their contents became evidence highly corroboratory 
of the truth of her confessions. 

The rule in such case is well stated by Gibson, C. J., 
in Matchin v. Matchin, 6 Penn. 332, in these words: 
‘*Tt is a rule of policy however not to found asentence 
of divorce on confession aione. Yet where itis full, 
confidential, reluctant, free from suspicion of collu- 
sion, and corroborated by circumstances, it is ranked 
with the safest proofs.” 

There are a number of cases in the books in which 
confessions have been tuken as sufficient evidence, 
‘‘where,” as said by Bishop (2 Mar. & Div., § 248), “the 
circumstances are such as to repel all suspicion of 
collusion, and leave in the hands of the court no doubt 
of the truth of the confessions.” 

In Billings v. Billings, 11 Pick. 461, there was no 
other evidence but aletter written by the husband, 
who had been living for fourteen years in another 
State, to his wife, which stated that he had lived with 
another woman, by whom he had children, but ex- 
pressing penitence, and a desire to be reconciled to his 
wife. The court held that the circumstances repelled 
collusion, and granted the decree on the confession of 
the letter alone. 

In Tucker v. Tucker, 11 Jur. 895, the confession of the 
wife was confirmed by letters received by her from 
her paramour, and by declarations made by her at a 
subsequent period. Dr. Lushington held the proof of 
guilt sufficient, and granted the decree. Williams v. 
Williams, L. R.,1 P. & D. 29; Le Marchant v. Le Mar- 
chant, 45 L. J., P. & D. 48, are strong cases showing 
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under what circumstances admissions or confessions 
in writing may be sufficient. 

There isin the case before us undoubted provuf that 
the confessions were made, and that they were clear 
and distinct, and that they were sincere and not col- 
lusive, and they are corroborated by the correspond- 
ence by letters of the guilty parties. We think the 
court should have confirmed the report of the referee, 
and granded judgment for the plaintiff. 

The order must therefore be reversed, and judgment 
of divorce awarded. 

Brady and Daniels, JJ., concurred. ‘ 

Order reversed, and judgment of divorce awarded. 


—\»e—_—_. 


FIXTURES— ELECTRIC LIGHT WIRES — 
MORTGAGE OF LAND ON WHICH M4- 
CHINERY IS SITUATED. 

SUPREME COURT OF ARIZONA, JANUARY 18, 1887. 


FECHET Vv. DRAKE.* 


An electric light company engaged in lighting a city owned a 
lot upon which the plant was placed, including boilers, en- 
gines anddynamo. The company erected in the street 
eighteen masts, and wires were strung thereon, along 
which the electric current was conducted to the electric 
lamps. Held, that the wires formed an integral part of 
the machinery situated upon the lot, and passed as fix- 
tures to the mortgagor under a mortgage of the lot, * to- 
gether with all machinery, including the boiler, engine 
and dynamo now situated on said land, and together with 
all and singular the tenements, hereditaments and appur- 
tenances thereunto belonging, or in anywise appertain- 
ing.” 

PPEAL from Pimacounty. Suit to quiet title to 
realestate. Judgment for plaintiff. Defendant 
appeals. 
Hereford & Lovell and T. S. Stiles, for appellant. 
Alex. Campbell and C. C. Stevens, for appellee. 


Barnes, J. Plaintiff in this case seeks to quiet title 
to real estate mentioned in this complaint. He de- 
rives his title from a judgment sale under a decree of 
foreclosure of a mortgage. The mortgage was exe- 
cuted August 8, 1883, and the sheriff's sale under a de- 
cree of foreclosure was made June 2, 1885, and after 
time of redemption had expired a deed was executed 
and delivered. On April1, A. D. 1885, defendant be- 
came the assignee in insolvency of the mortgagee. 

The question in this case is whether the property in 
question passed by the mortgage or remained in the 
mortgagor, and passed by the assignment, under the 
insolvency proceedings, to defendant, Drake. The 
record shows that an electric light company had been 
organized, and was engaged in lighting the city of 
Tucson by that means; that in 1883 the company pur- 
chased lot 2, in Tucson, of one Wilkins, for the pur- 
pose of placing and constructing an electric plant 
thereon so as to light said city thereby; that after the 
purchase of said lot, such plant was constructed, in- 
cluding boilers, engines, dynamo, and as a necessary 
integral and ordinary part of such plant, there were 
erected in the streets of the city eighteen masts, and 
wires were strung thereon, along which the electric 
light current ran,so as to conduct the same to the elec- 
tric lamps located in the different parts of the city, 
and so light the same. The said wires, so strung, were 
attached to the building on said lot,and to the dynamo 
therein, and thereby the current was completed. To 
cut the wires, or by any means destroy such cennec- 


*12 Pacific Reporter, 694. 








tion, rendered the whole plant useless for that pur. 
pose. The mortgagee conveyed said lot, ‘ together 
with all machinery, including the boiler, engine and 
dynamo now situated on the said land, and together 
with all and singular the tenements, hereditaments 
and appurtenances thereunto belonging or in any wise 
appertaining.” 

The only question here is whether by this mortgage 
there passed to the mortgagee the wires so strung 
along said masts. Defendant insists that the same did 
not pass, and that he may cut such wires, and treat 
the same as the personal property of the mortgagor. 
Plaintiff insists that the whole plant, including the 
wires so strung, passed by the mortgage. 

This raises a very important question. It is urged 
that the said wires are a fixture to the lot, and as such 
pass by the mortgage. There is great confusion in the 
books in the definition of the term ‘‘ fixtures.” It jg 
held to denote “such articles of a chattel nature, as 
when once annexed to the realty, may not be removed 
by the party annexing them as against the owner.” 
Ewell Fixt. 1, and cases cited. On the other hand, 
just the reverse is held to be the true definition; that 
is, chattels annexed that may be removed, etc. Fer- 
ard Fixt. 2,and cases cited. It is difficult to deter- 
mine in which of the above senses it is most frequently 
employed. 

“A fixture is an article which was a chattel, but 
which by beiug physically annexed or affixed to the 
realty became accessory to it, and a part and parcel 
of it.’ This definition is sustained by all the authori- 
ties. Amos & F. Fixt. 11. ‘* Things fixed in a greater 
or less degree to the realty.’’ 2 Kent Com. 345, notea. 
“Any thing annexed to thefreehold.”” 2Smith Lead. 
Cas. 239, note. 

In Teaff v. Hewitt, 1 Ohio St. 511, the court discuss 
the whole question: ‘* The term ‘fixture’ in the ordi- 
nary signification, is expressive of the act of annexa- 
tion, and denotes the change which has occurred in 
the nature and legal incidents of the property; and it 
appears to be not only appropriate, but necessary, to 
distinguish this class of property from movable prop- 
erty possessing the nature and incidents of chattels.” 

The fact that there are exceptions to the rulein 
favor of tenants as against landlords, and in favor of 
trade, does not change the definition. Quisquid plan- 
tatur solo, solo cedit, was the maxim of the common 
law ; and as betwecn vendor and vendee, and mortga- 
gorand mortgagee, remains to-day unchanged. Co. 
Litt. 53; 2 Smith Lead. Cas. 114; 2 Kent Com., notea, 
345; Elwes v. Maw, 3 East, 57. Whatever definition 
may be regarded best, all concur that where the chat- 
tel is “‘ fixed” or “annexed ”’ physically to the soil, it 
becomes a part of the realty. 

The electric light current was affixed to the soil as 
firmly as the natare thereof would permit. It was at- 
tached physically to it, and became a part of the fixed 
machinery. To that extent this electric light current 
isa fixture. But it is contended, that while this is so, 
yet that a fixture must be on the land, and that that 
may not be a fixture which is off the land. 

A case is cited holding that where an engine was on 
one lot, and connected with a machine on another lot, 
that the machine on each lot is a fixture on the lot on 
which it is constructed. McDonald v. Minneapolis 
Lumber Co., 28 Minn. 262. That is not this case. 
Here one lot is devoted to the maintenance of 
an electric light plant. Upon it are erected 
buildings, and in them are placed motive power 
and dynamo by which an _ electric current is 
to be created, and from the same led by means 
of wires annexed thereto, and running out of the 
building, strung on poles set up in the streets of the 
city, through the city, to points where this light is 
needed, and returning by the same means, are 80 con- 
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nected with the dynamo as to complete the circuit, 
and so make effectual the operation of a machine of 
which it is an integral and necessary part. ‘It has a 
right of way along the streets of the city, which is. no 
more than a mere license, and the license is subject to 
the public use of the streets, and in no way affects the 
fee to the same. Such use of the streets is a public 
use, and the power to grant such use is to be found in 
the same powers that grant the use of streets to rail- 
way companies, gas companies, water companies, and 
the like. The mortgage or sale of a railway would 
carry its tracks laidin or across a highway annexed 
toits tracks, on its exclusive right of way, or even its 
locomotives and cars thereon. Rolling stock of a rail- 
way is a part of the realty where a railroad is mort- 
gaged, though used on lines not included in the mort- 
gage.”’ Minnesota Co.v. St. Paul Co., 2 Wall. 609, and 
see note to this case. 

The later, and we think the better, doctrine does 
not require an actual fastening to the soil as essential 
to making a chattel a fixture. The third rule stated by 
Mr. Carpenter (2 Wall. 646) is sustained by these au- 
thorities: “ If the thing be essential to the use of the 
real estate, and has uniformly been used with it, then 
it passes, though not fastened toit.”” Farrar v. Stack- 
pole, 6 Greenl. 157; Snedeker v. Warring, 12 N. Y. 170; 
Pierce v. Emery, 832 N. H. 484; Minnesota Co. v. St. 
Paul Co., supra; Railroad Co. v. Thompson, 103 IIL. 
209. ; 

The electric current, including, wires, poles, insula- 
tors and appliances, was an essential part of the ma- 
chine. To sever it was to destroy it. The object of 
the law is to preserve, and not to destroy. A machine 
made of many parts, operated fora useful purpose,may 
have great value. Severthe parts, and they are each 
comparatively worthless. And it is the duty of the 
courts, so far as may be, to so construe the law that 
the usefulness and value of such property be main- 
tained. 

In Regina v. North Staffordshire Ry. Co., 3 El. & El. 
392, Lord Cockburn held that telegraph apparatus, 
consisting of posts driven into the ground, and wires 
passing through sockets annexed to the posts, but 
which wires might be disconnected from the posts 
without injury, or displacing them, were a part of the 
appliances of the defendant railway company, and 
were fixtures, asthey were so attached that it was in- 
tended that they should remain permanently con- 
nected with the railway, or the premises used with 
it, and remain permanent appendages to it as essential 
toits operation. Such is this case. 

We have so far considered this as though it was an 
ordinary conveyance of tbe lot, but the mortgage con- 
veyed the lot, *‘ together with all the machinery, in- 
cluding the boiler, engine and dynamo now situated 
on said lot, together with all and singular the tene- 
ments, hereditaments and appurtenances thereunto 
belonging, or in any wise appertaining.” 

In Pickerell v. Carson, 8 Lowa, 544, a sale of *‘ the fix- 
tures and appurtenances contained in the daguerreian 
rooms,”’ etc., embraced all such property as was used 
in carrying on the business, such as maps, pictures, 
stove, carpet, apparatus and furniture, machines and 
stock, as appurtenances, and skylight,jbalcony, parti- 
tion, ete., as fixtures. 

The electric current is then an appurtenance to the 
machinery situated on that lot, and is therefore cov- 
ered by the language of the mortgage, evenif not a fix- 
ture. Extrarolls in a rolling-mill, removable at pleas- 
ure, were held to be a part of the realty as appurte- 
nant to it. Pyle v. Pennock, 2 Watts & S. 390. A 
statue and a sun-dial also. Snedeker v. Warring, 12 
N. Y. 170; Wadleigh v. Janvrin, 41 N. H. 503. A 
mortgage of a railway, with its appurtenances and 
franchises, includes its rolling.stock, tools and all mov- 





able property used in its operation. Railroad Co. v. 
Thompson, supra. 

The ingenuity of invention, creating new appliances 
for usefulness, constantly brings new facts for the con- 
sideration of the courts; and to these established prin- 
ciples must be applied. To determine whether a par- 
ticular chattel has become a “fixture” or an “ appur- 
tenance ’’ we must be guided by authority. A consid- 
eration of the authorities leads tothe conclusion that 
in each case it isa mixed question of law and fact, 
largely to be determined by the intention of the par- 
ties, and the uses to which the chattel is devoted. In 
this case it was the evident intention of the parties to 
make the electric current a part of the muchine mort- 
gaged and attached tothe land—to become a part of 
the realty. We hold therefore that the chattel so at- 
tached passed with the mortgage. 

The judgment is affirmed. 


—___>—___—_— 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL — WHEN MOTION TO DISMISS SHOULD BE 
DENIED — Costs. — An order of the General Term em_ 
braced both an affirmance of a judgment rendered at 
Special Term and a denial of a motion for a new trial. 
Defendant appealed from the whole of said order. 
Held, an appeal was well taken so far as related to the 
order denying a new trial, and a motion to dismiss the 
whole appeal should be denied. If on a motion to 
dismiss plaintiff asks too much, he should pay costs. 
Jan. 25, 1887. Kelseyv. Sargent. Opinion per Curiam. 

——— JUDGMENT OF AFFIRMANCE SHOULD BE EN- 
TERED. — Plaintiff had a verdict at Circuit, an order 
was entered denying a motion fora new trial on the 
minutes, and judgment entered on the verdict. The 
General Term aflirmed both the judgment and order. 
Then before the entry of judgment of affirmance de- 
fendants’ attorney served a notice of appeal to the 
Court of Appeals from the judgment entered at the 
Circult, and from the order of the General Term 
affirming the judgment, and from the order denying 
motion for a new trial. Held, that the appeal was un- 
authorized, and a dismissal thereof properly granted. 
Orderly practice requires that a judgment of affir- 
mance should first be entered and an appeal taken 
from that. Jan. 25, 1887. Derleth v. De Graff. Opinion 
per Curiam. 


Costs — CLAIM AGAINST DECEDENT — CoDE Civ. 
Proc., 1836. — Plaintiff, pursuant to a notice to credi- 
tors to present their claims, presented a claim to de- 
fendants as administrators, for services rendered their 
intestate. Defendants declined to pay, and refused 
to refer, but subsequently offered to pay plaintiff a 
small sum upon his claim. Thereafter plaintiff com- 
menced a suit to recover for said services, but did not 
claim to recover as much as called for by the claim 
previously presented. Plaintiff succeeded in the action, 
and was awarded costs. Held, that;the order allowing 
him costs against defendant was right. Code Civ. 
Pro., § 1836. Jan. 25, 1887. Carter v. Beckwith. Opinion 
by Earl, J. 

CRIMINAL LAW — REVERSAL ON QUESTION OF LAW — 
REMITTING RECORD TO COURT BELOW. — The order of 
reversal states merely that it was made on questions 
of law. It does not state that the court has considered 
the questions of fact, or exercised the discretion which 
the statute confers upon it. We have decided that 
this court will not review an order of reversal in such 
a case, unless it shows that the court has exercised its 
discretionary powers. See People v. Boas, 92 N. ¥. 
560-564; Same v. Conroy, 97 id. 62-72; Harris v. Bur- 
dett, 73 id. 136. Although the court in the present case 
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puts its decision upon a question of law, we cannot 
say it would not have reached the same result had it 
exercised its discretion and entertained a different 
opinion on the question of law. The prisoner was en- 
titled to a review of the facts and the exercise of the 
discretionary power of the court, which he might lose 
if the case should be disposed of solely on the question 
of law. The case should therefore be remitted to the 
General Term, to consider the questions of fact and 
exercise its discretion. Feb. 1, 1887. People v. Stevens, 
Opinion per Curiam. 


EVIDENCE — PERSONAL TRANSACTIONS — CODE, § 829 
— POWER OF ATTORNEY — TRANSCRIPT OF CLERK’S 
RECORD. —(1) A judgment should not be reversed for 
an error in admitting evidence which is so far imma- 
terial that if stricken out, it could in no way affect the 
result. (2) A transcript of a power of attorney, 
authorizing the conveyance of real estate, duly recor- 
ded in the proper clerk’s office, may be received in evi- 
dence with the same effect as if the original was pro- 
duced. (3) Plaintiff was asked thisquestion: ‘* What 
was done by you, excepting, of course, personal 
transactions or communication with the deceased, 
defendant’s testator, from the time you first com- 
menced your labor, for which the action was brought, 
down to his death?’’ This was objected to as in- 
competent, and calling for transactions with deceased. 
The objection was overruled, and the court stated that 
what he intended to rule was that the plaintiff could 
not testify to an employment or request by the de- 
ceased, but where that was proved by other evidence, 
the party might describe simply the things which he 
did, provided such acts could have been done in the 
absence of deceased, and without his immediate or 
personal participation. Held, no error. Jan. 18, 1887. 
Lerche v. Brasher. Opinion by Finch, J. 


EXECUTOR AND ADMINISTRATOR — ACCOUNTING — 
DEALINGS WITH TESTATOR—GIFT OF OWN NOTE — 
STATUTE LIMITATIONS — INDORSEMENT OF PAYMENT 
Cope, § 829.— (1) An executor cannot be charged with 
the amount of a note made by him, payable to the 
order of his testator, which has been surrendered to 
him by the testator during his life-time and afterward 
destroyed by the executor, when there is no evidence 
that at the time the gift was made the testator was 
insolvent, or that there was actual intent to defraud 
creditors. (2) An attorney for the testator in the action 
against one 8. received in New York $6,500 on account 
of that action, at half-past nine A. M., October, 10, 
1881. He learnt that the testator was at the point of 
death. He sent on that day his check for $6,000 — 
deducting $500, his fee—to K., at his office in New 
York, K. having been for many years the agent of the 
testator in his business. The attorney told the person 
in charge of the office to telegraph K. that the money 
was there. The check was on a New York bank and 
to the order of A. B. Kellogg. The deceased died that 
day. The check was paid October twelfth. On the 
tenth of October there was an unsettled account be- 
tween the deceased and K., on which there was a large 
balance owing to K.; K. credited this check on his ac- 
count and charged himself with the balance after such 
credit. The surrogate having allowed the credit as 
claimed by the executor it was insisted that the execu- 
tor should have been charged with the $6,000 as if he 
had actually received the check after the testator's 
death. Held, that appellants, not having complied 
with the provisions of section 2545, Code of Civil Pro- 
cedure, were not ina position to claim that any error 
had been made as to said item. Held, further, that when 
the money was drawn upon the check, the payment 
related back to the delivery of thecheck. K. did not 
draw the money as executor but as payee of the check, 
and could not be compelled to account for the check 





except by first applying it upon what the testator owed 
him in current account. (3) At the time of the death of 
the testator his widow held a note for 35,000 against 
him, given for borrowed money, dated March 17, 1870, 
upon which there were indorsed the following pay- 
ments: $350 March 17, 1873; $350 March 17, 1874; $350 
March 17, 1875: $300 March 17, 1877, and $200 Decem- 
ber 8, 1880. It was proved that the indorsements were 
made by the widow at their dates. The note had been 
presented to the executor asa claim before the ac- 
counting and admitted by him, and he had made pay- 
ments upon it. The objection is now made, by some 
of the appellants, that the note was barred by the 
statute of limitations and that the surrogate erred in 
ordering the executor to pay it. To this there are 
several answers. The only objection filed to this note 
before the surrogate was that it had been paid, and 
the statute of limitations does not appear to have been 
mentioned during the trial. The objection that the 
note was barred should not, therefore, prevail here. 
The executor had admitted the claim upon the note, 
and in doing that he acted for and represented all the 
persons interested in the estate. The admission im- 
plied that the note had not been paid and that by 
payments made thereon it had been kept in life, and 
so upon the admission alone, in the absence of counter- 
vailing evidence, fraud or collusion, the surrogate was 
authorized to find. But proof that the indorsements 
were made at their dates was sufficient to authorize 
the surrogate to find, and required him in the absence 
of conflicting evidence to find, that the note had been 
kept in life by payments actually made. The irdorse- 
ments were all made while the note was inlife and 
when it was against the interest of the holder to make 
them, unless true. It matters not that the last two 
payments were made after the lapse of six years from 
the date and maturity of the note. Itis the fact and 
that alone that it was against the interest of the holder 
to make such indorsements that makes them prima 
facie evidence of payments. Roseboom vy. Billington, 
17 Johns. 182; Risley v. Wightman, 13 Hun, 163; Hul- 
bert v. Nichol, 20 id. 454. It is claimed on behalf of 
the executor that this evidence as tothe payment of 
$590 to the testator was improperly excluded and that 
he was thus erroneously deprived of a credit for that 
sum. The payment was a personal transaction with 
the testator and hence, under section 829 of the Code, 
he was incompetent to prove it. We cannot be cer- 
tain from an examination ofall the evidence that the 
executor, by his previous examination on behalf of the 
contestants, had been rendered competent to testify 
as to the payment, and in view of the small difference 
the allowance of this credit would make in the final 
result, we are constrained to hold that the surrogate 
did not err in reference thereto. Jan. 18, 1887. Mutler 
of Kellogg as Executor. Opinion by Earl, J. 


NEGLIGENCE— FAILURE TO GIVE SIGNALS — RAII- 
WAY CROSSING— LOOK AND LISTEN— QUESTION FOR 
suRY. — Failure to give the statutory signals of the 
approach of arailway train is negligence per se. It is 
the duty of one travelling on a street crossed by a rail- 
way to exercise care and diligence to discover whether 
a train is about to pass, and failing to do so, or if see- 
ing an approaching train, an attempt is made to cross 
the track, the party is guilty of contributory negli- 
gence, which barsa recovery. Whethera complaining 
party is within the rule of exclusion, and whether con- 
duct in a given case is consistent with reasonable and 
ordinary care, is under all the circumstances a ques- 
tion for the jury. By the sudden appearance of the 
locomotive’she, plaintiff's intestate, was called upon to 
determine whether she should stand still or go north 
or south, north to retreat, or south to get over the 
tracks. If as is assumed she saw the locomotive, it 
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may also be inferred that she was ignorant as to which 
track it was upon. The configuration of the tracks,the 
wind driving before the locomotive its steam and 
smoke, might well tend to disturb her judgment; the 
noise of the mills, the fracas with the woman whose 
course was interrupted, the train coming from the east, 
even the very number of the tracks, might add to her 
confusion. Determine she must, and that instantly, 
between these hazards. It cannot be said as matter of 
law what a prudent and reasonable person would have 
done in circumstances similar to those in which the 
intestate was placed. For aught she could see there 
was possible danger in each direction, and her present 
position one of jeopardy. A jury alone can determine 
what was her duty and how far it was performed. 
These things were to be ascertained as facts, and the 
principle embodied in the maxim, ‘‘ Ad questiones 
facti non respondent judices,” has full application. 
Wasmer v. Del., etc., R. Co., 89 N. Y. 218; Beiseigel 
v. Same, 34 id. 622; Greany v. Long Island R. Co., 101 
id. 419. We think the court erred in taking the case 
fromthe jury. Jan. 18, 1887. Sherry v. N. Y. C. & 
H. R. R. Co. Opinion by Danforth, J. 

RAILROAD — NEW YORK CABLE COMPANY.—Section 
16 of the General Surface Act, Laws 1884, ch. 252, con- 
strued in connection with section 18 of the same act» 
did not abrogate the right and power of the petitioner’ 
if in other respects legally organized to proceed to ob- 
tain the requisite consents, and when obtained to con- 
struct the railways in conformity to their articles of 
association. The Rapid Transit Act, Laws 1875, ch. 
606, did, before the passage of the general surface act, 
authorize the organization of companies to construct 
street railways on the surface, to be operated by any 
power other than animal. The objection, that the 
organization of the plaintiff is defective on the ground 
that the commissioners failed to fix the time of the 
completion of the railways, is not welltaken. The ob- 
jection is well taken that the articles of association pre- 
pared by thecommissioners fail to comply with section 
7 of the rapid transit act, in that they do not provide 
for the release and forfeiture to the supervisors of the 
county, of all the rights and franchises acquired by 
the company, in case of its failure to complete its rail- 
ways within the prescribed time. The commissioners 
have failed to substantially comply with the require- 
ment of section 5o0f the act, to decide upon the plan 
for the construction of the railways and other appli- 
ances specified in that section, and such compli- 
ance was essential to their valid organization. Dec. 
17, 1887. Matter of the New York Cable Co. v. Mayor, 
etc., of New York. Opinion by Rapallo, J. 

TRESPASS — HIGHWAY — REMOVING GRAVEL TO 
GRADE. — A contractor, in building a public road, dug 
pits to a depth of six feet below the established grade, 
within the limits of the road in front of the plaintiff's 
premises, in order to get gravel with which to perform 
his contract, without paying for it. Held, that the 
taking of the gravel was not an *‘ incident ’’ to the con- 
struction of the road, and that defendant was liable. 
The courts have held that where to reach and pre- 
pare the surface of the road in accordance with its 
grade line, superincumbent material is necessarily re- 
moved, it may be used upon the other parts of the 
road and on premises of other land-owners, and that 
where there has been no negligence in construction, 
consequential injuries necessarily resulting cannot be 
recovered. It was said in Pumpelly v. Green Bay Co., 
13 Wall. (U. 8.) 181, that this class of decisions *‘ have 
gone to the utmost limit of sound judicial construc- 
tion,’ and “in some cases beyond it.’’ The observa- 
tion was just. To take merely an easement in land, 
leaving the fee in the owner, and then by advancing 
stages of judicial endurance sap the value and utility 
of the fee by adding its benefits to the easement, is 








searcely consistent with a policy which is at the same 
time sedulously protecting the rights of abutters 
having no fee in the street whatever, to their easements 
of light and air and access. It is perfectly well settled 
that in a case like the present the public acquire only 
a rigbt of way with the powers and privileges incident 
to that right. Jackson v. Hathaway, 15 Johns. 452, and 
that the owner of the fee retains his exclusive right in 
all mines, quarries, springs of water, timber and earth 
for all purposes not incompatible with the right of 
way. The question in every case turns upon what is 
‘incident ” to the construction or maintenance of the 
right of way. In Higgins v. Reynolds, 31 N. Y. 156, 
stone was taken from the limits of a highway and its 
value recovered. In Niagara Falls Susp. Br. Co. v. 
Bachman, -4 Lans. 423, it was said that gravel might be 
removed to other parts of the road, butit is quite ap- 
parent that this was gravel necessary to be removed in 
order to get the highway to its grade. In Fisherv. 
City of Rochester, 6 Lans. 225, the work done was the 
construction of asewer and the contractor used stones 
excavated from within the street limits. It was held 
that they belonged to the land-owner. In Kenney v. 
Williams, 14 Barb. 631, the owner of the fee took away 
sand from within the limits of the highway, but with- 
out injury to the public right of travel, and his action 
was sustained. In Denniston v. Clark, 125 Mass. 216, 
the gravel removed was a bank above the grade neces- 
sary to be cnt through and such as afterward from 
natural causes fell down from the side slopes and filled 
the ditches whichit became necessary again to open. 
These are the cases cited by the General Term. None 
of them sustains the conclusion reached. Those which 
are not adverse justify only the taking of earth or soil 
which the process of construction or repair requires, 
and necessarily compels, to beremoved. I have found 
no case in this State which goes further andam un- 
willing to pass beyond those limits. Here the pits 
were dug to be filled again. Concededly, the process 
was to take from the land-owner valuable material and 
substitute a poorer quality. Digging the pits was not 
only no incident necessarily or naturally growing out 
of construction but a deliberate destruction of the 
grade when reached and which did not need to be 
disturbed, but on the contrary compelled replacement 
andrepair of the mischief done. Of the two cases 
cited from other States one goes no further than we 
here concede to be just. City of New Haven v. Sargent, 
38 Conn. 50. The court is careful to speak of the soil 
taken as that ‘‘which must necessarily be removed by 
some one in grading the street.’’ The other, Bissell v. 
Collins, 58 Mich. 277, seems to go further, because the 
“major portion of the gravel was taken from below 
the grade of the street.” The report of the case 
furnishes no details, and it may be that the gravel re- 
moved was loosened and made superfluous at the 
point of removal, in the ordinary process of grading. 
If it goes further we do not think its doctrine should 
be followed. Cases which hold that the fee in a high- 
way, devoted to the perpetual easement of the public 
use, is of only nominal value, need uot be considered. 
If such value is in any case a question of law which 
the court may determine, the smallness of the value 
does not justify a seizure of the fee without due and 
lawful authority or its destruction by indirect rulings. 
No invasion of the property rights of the citizen can 
safely be deemed trifling. Jan. 18, 1887. obert v. 
Sadler. Opinien by Finch, J. 


UNITED STATES SUPREME COURT AB- 
STRACT. 
ARMY AND NAVY—PAY OF NAVALOFFICER—SEA SER- 
VICE AND SHORE SERVICE—SFCRETARY OF THE NAVY, 
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—(1) Section 1571 of the Revised Statutes—which isa 
reproduction of the third section of an act of June 1, 
1860, increasing and regulating the pay of the navy 
(12 St. 27)—provides that ‘‘no service shall be regarded 
as sea service except such as shall be performed at sea, 
under orders of a department, and in vesselsemployed 
by authority of law.’’ It is not disputed that the ser- 
vices of Symonds were performed under the orders of 
the secretary of the navy, and in a vessel employed by 
authority oflaw. Ifthey were performed ‘at sea”’ 
his compensation therefor is absolutely fixed by sec- 
tion 1556. Does the statute confer upon the secretary 
of the navy, acting alone or by direction of the presi- 
dent, the power to declare a particular service to be 
shore service, if in fact it was performed by the officer 
*“*when at sea,’’ under the orders of the department, 
and ona vessel employed by authority of law? By the 
navy regulations of 1876, it was declared that “duty 
on board a sea-going vessel of the navy in commission, 
on board a practice ship at sea, or on board a coast sur- 
vey vessel, actually employed at sea, will be regurded by 
the department as sea service.’’ Page 85. Assuming that 
the first clause of that regulation contemplates ser- 
vices at sea under the orders of the department, in a 
vessel employed with authority of law, it is clear that 
all the different kinds of service described therein are 
services performed at sea, in the meaning of sec. 1556. 
But they are to be deemed such, not because the secre- 
tary of the navy has announced that the department 
willso regard them, but because they are in fact services 
performed at sea, and not on shore. If the regula- 
tions of 1876 had not reoognized services ‘‘on board a 
practice ship at sea’ as sea services, the argument in 
behalf of the government would imply that they could 
not be regarded by the courts, or by the proper ac- 
counting officers as sea services; in other words, that 
the secretary of the navy could fix, by order, and con- 
clusively, what was and what was not seaservice. But 
Congress certainly did not intend to confer authority 
upon the secretary of the navy to diminish an officer's 
compensation, 2s established by law, by declaring that 
tu be shore service which was in fact sea service, or to 
increase his compensation by declaring that to be sea 
service which was in fact shore serviee. The author- 
ity of the secrctary to issue orders, regulations and in- 
structious, with the approval of the president, in ref- 
erence to matters connected with the naval establish- 
ment, is subject to the condition, necessarily implied, 
that they must be consistent with the statutes which 
have been enacted by Congress in reference to the 
navy. He may, with the approval of the president, 
establish regulations in execution of, or rupplement- 
ary to, but not in conflict with the statutes defining 
his powers, or conferring rights upon others. The 
contrary has never been held by this court. What we 
now say is entirely consistent with Gratiot v. U. S., 4 
How. 80, and Ex parte Reed, 100 U. 8. 13, upon which 
the government relies. Referring, in the first case, 
to certain army regulations, and in the other to cer- 
tain navy regulations, which had been approved by 
Congress. the court observed that they had the force 
of law. See also Smith v. Whitney, 116 U. S. 181; 8S. 
C., 6 Sup. Cr. Rep. 570. In neither case however was 
it held that such regulations, when in conflict with the 
acts of Congress, could be upheld. If the services of 
Symonds were,in the meaning of the statute, per- 
formed “ at sea,”’ his right to the compensation estab- 
lished by law for sea service is as absolute as is the 
right of any other officer to his salary as established by 
Jaw. The same observations may be made in refer- 
ence to the order of the secretary of the navy of July 
7, 1882, which—without modifying the previous order 
that Symonds should perform the duties of executive 
officer of the New Humpshire—declared that that ship 





would not be considered as in commission for sea ser- 
vice after August 1, 1882. It dves not appear that the 
secretary had any purpose, by his order, to affect the 
pay of the officers of the ship as fixed by the statute. 
Other reasons doubtless suggested the propriety or ne. 
cessity of its being issued. But this order is relied 
upon here as depriving Symonds of the right to seg 
pay after the date last named. For the reasons stated, 
that order could not convert the services of Symonds 
from sea services into shore services, if they were in 
fact performed when “at sea.” (2) We concur in the 
conclusion reached by the Court of Claims, namely, 
that the sea pay given in section 1556 may be earned 
by services performed under the orders of the navy 
department in a vesselemployed with authority of law 
in active service in bays, inlets, roadsteads or other 
arms of the sea, under the general restrictions, regu- 
lations and requirements that are incident or peculiar 
to service on the high sea. It is of no consequence in 
this case that the New Hampshire was not, during the 
period in question, in such condition that she could 
be safely taken out to sea beyond the main-land. She 
was a training ship, anchored in Narragansett bay 
during the whole time covered by theclaim of appel- 
lee, and was subject to such regulations as would have 
been enforced had she been put in order and used for 
purposes of cruising or as a practice ship at sea, 
Within the meaning of the law, Symonds, when per- 
forming his duty as executive officer of the New 
Hampshire, was “tat sea.” Jan. 10, 1887. United 
States v. Symonds. Opinion by Harlan, J. 


JURISDICTION—OFFENSE COMMITTED ON FOREIGN 
VESSEL — TREATIES.—Article 11 of the convention be- 
tween theUnited Statesand Belgium relating to consu- 
lar officers, concluded March 9, 1880, provides that con- 
suls *‘shall have exclusive charge of the internal order 
of the merchant vessels of their nation, and shall alone 
take cognizance of all differences which may arise, 
either at sea or in port, between the captains, officers 
and crews, without exception, particularly with ref- 
erence to the adjustment of wages and the execution 
of contracts. The local authorities shall not interfere 
except when the disorder that has arisen is of such a 
nature as to disturb tranquillity and public order 
on shore or in the port. Held, that under this provis- 
ion the local authorities are not deprived of juris- 
diction of a homicide committed on board of a Belgian 
steamship, moored to the dock in a port of the United 
States, arising out of an affray between two Belgians, 
both belonging to the crew of the vessel, although it 
occurred below deck, and was only witnessed by other 
members of the crew. At first provision was made 
only for giving consuls police authority over the inte- 
rior of the ship, and jurisdiction in civil matters aris- 
ing out of disputes or differences on board; that is to 
say, between those belonging to the vessel. Under this 
police authority the duties of the consuls were evi- 
dently confined to the maintenance of order and dis- 
cipline on board. This gave them no power to punish 
for crimes against the peace of the country. In fact, 
they were expressly prohibited from interfering with 
the local police in matters of that kind. The cases of 
The Sally aud The Newton are illustrative of this posi- 
tion. That of The Sally related to the discipline of the 
ship, and that of The Newton to the maintenance of 
order on board. In neither case was the disturbance 
of a character to affect the peace or the dignity of the 
country. In the next conventions consuls were simply 
made judges and arbitrators to settle and adjust differ- 
ences between those on board. This clearly related 
tosuch differences between those belonging to the ves- 
sel as are capable of adjustment and settlement by ju- 
dicial decision or by arbitration, for it simply made 
the consuls judges or arbitrators in such matters. 
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That would of itself exclude all idea of punishment 
for crimes against the State which affected the peace 
and tranquillity of the port; but to prevent all doubt 
on this subject, it was expressly provided that it should 
not apply to differences of that character. Next came 
a form of convention which in terms gave the consuls 
authority to cause proper order to be maintained oa 
yoard, and to decide disputes between the officers and 
crew, but allowed the local authorities to interfere if 
the disorders taking place on board were of such a na- 
ture as to disturb the public tranquillity, and that is 
substantially all there is in the convention with Bel- 
gium which we have now to consider. ‘This treaty is 
the law which now governs the conduct of the United 
States and Belgium toward each other in this particu- 
lar. Each nation bas granted to the other such local 
jurisdiction within its own dominion as may be neces- 
sary to maintain order on board a merchant vessel, 
but has reserved to itself the right to interfere if the 
disorder on board is of a nature to disturb the public 
tranquillity. The treaty is part of the supreme law of 
the United States, and has the same force and effect 
in New Jersey that it is entitled to elsewhere. If it 
gives the consul of Belgium exclusive jurisdiction 
over the offense which it is alleged has been commit- 
ted within the territory of New Jersey, we see no rea- 
son Why he may not enforce his rights under the 
treaty by writ of habeas corpusin any proper court of 
the United States. This being the case, the only im- 
portant question left for our determination is whether 
the thing which has been done—the disorder that has 
arisen—on board this vesseiis of a nature to disturb 
the public peace, or as some writers term it, the ‘‘ pub- 
lic repose,’’ of the people who look to the State of New 
Jersey for their protection. If the thing done—“ the 
disorder,’’ as it is called in the treaty—is of a charac- 
ter toaffect those on shore orin the port when it be- 
comes known, the fact that only those on the ship saw 
it when it was done, isa matter of no moment. Those 
who are not on the vessel pay no special attention to 
the mere disputes or quarrels of the seamen while on 
board, whether they occur under deck or above. 
Neither dothey as a rule care for any thing done on 
board which relates only to the discipline of the ship, 
or to the preservation of order and authority. Notso 
however with crimes which from their gravity awaken 
a public interest as soon as they become known, and 
especially those of a character which every civilized 
nation considers itself bound to provide a severe pun- 
ishment for when committed within its own jurisdic- 
tion. In such cases inquiry is certain to be instituted 
at once to ascertain how or why the thing was done, 
and the popular excitement rises or falls as the news 
spreads, and the facts become known. It is not alone 
the publicity of the act, or the noise and clamor which 
attends it, that fixes the nature of the crime, but the 
act itself. If that is ofa character to awaken public 
interest when it becomes known, it is a ‘* disorder,” 
the nature of which is to affect the community at 
large, and consequently to invoke the power of the local 
government whose people have been disturbed by what 
was done. The very nature of such an act is to dis- 
turb the quiet ofa peacefulcommunity, and to create, 
in the language of the treaty, a “ disorder’ which will 
“ disturb tranquillity and public order on shore or in 
the port.” The principle which governs the whole 
matter is this: Disorders which disturb only the peace 
of the ship or those on board are to be dealt with ex- 
clusively by the sovereignty of the home of the ship, 
but those which disturb the public peace may be sup- 
pressed, and if need be, the offenders punished, by the 
proper authorities of the local jurisdiction. It may 
not be easy at all times to determine to which of the 
two jurisdictions a particular act of disorder belongs. 
Much will undouLiedly depend upon the attending 





circumstances of tbe particular case, but all must con- 
cede that felonious homicide is a subject for the local 
jurisdiction, and that if the proper authorities are pro- 
ceeding with the case in aregular way, the consul has 
no right to interfere to prevent it. That, according to 
the petition for the habeas corpus, is this case. Jan. 
10, 1887. Mali v. Keeper of the Common Jail. Opinion 
by Waite, C. J. 


APPELLATE—JUDICIAL NOTICE—LAWS OF AN- 
OTHER STATE.—The railroad company set up in its 
answer 4s a defense to the action that it had no au- 
thority to make the contract sued on, and in support 
of this defense put in evidence its Lllinois acts of in- 
corporation. Without doubt the constitutional re- 
quirement (article 4, §1) that “full faith and credit 
shall be given in each State to the public acts, records 
and judicial proceedings of every other State,” implies 
that the public acts of every State shall be given 
the same effect by the courts of another State that 
they had by law and usage at home. This is clearly 
the logical result of principles announced as early as 
1813, in Mills v. Duryee, 7 Cranch, 481, and steadily 
adhered to ever since. The claim of the railroad com- 
pany is, that by law and usage in Illinois the operative 
effect of its charter in that State is to make such a 
contract as that now sued on ultra vires. Whenever it 
becomes necessary under this requirement of the Con- 
stitution for a court of one State, in order to give faith 
and credit to a public act of another State, to ascer- 
tain what effect it has in that State, the law of that 
State must be proved asa fact. No court of a State 
is charged with knowledge of the laws of another State. 
But such laws are in that court matters of fact, which 
like other facts must be proved before they can be 
acted upon. This court, and the other courts of the 
United States, when exercising their original jurisdic- 
tion, take notice, without proof, of the laws of the 
several States of the United States; but in this court, 
when acting under its appellate jurisdiction, whatever 
was matter of fact in the court whose judgment or 
decree is under review, is matter of fact here. This 
was expressly decided in Hanley v. Donoghue, 116 
U.S. 1, in respect to the faith and credit to be given 
by the courts of one State to the judgment of the 
courts of another State, and is equally applicable to 
the faith and credit due in one State to the public acts 
of another. Whether the charter of this company, in 
its operation on the contract now in suit, had any 
different effect in Illinois from what it would have, ac- 
cording to the principles of generallaw which govern 
like charters and like contracts, in Missouri and else- 
where throughout the country, was under this rule a 
question of fact in the Missouri court, as to which no 
testimony whatever was offered. The case from the 
beginning to the end, both in the pleadings and in the 
requests for rulings, seems to have been considered by 
the parties and by the court as involving questions of 
general law only, which were not at all dependent 
upon any thing peculiar to the jurisprudence of Illi- 
nois. Thus while in the answer it is alleged, in effect, 
that the contract is ‘‘ in violation of the laws of the 
State of Illinois, and contrary to the public policy 
thereof,” no proof was offered to support the aver- 
ment, and the whole case was made to rest, so far as 
the testimony was concerned, ou the further general 
allegation that the contract ‘‘was and is contrary to 
public policy, afd void.” So in the requests for find- 
ings no special reliance was had on any peculiar law 
or usage in Illinois, but on the general claim that the 
contract ** was illegal, and the defendant had no legal 
right or authority to binditself to comply with and 
perform the same.” And in the trial court the ruling 
was thatthe contract was “not void as being in re- 
straint of trade,” nor “as being beyond the powers of 
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the corporations parties thereto,” nor ‘as beyond the 
power of the Chicago & Alton Railroad Company to 
become the assignee thereof, and be bound thereby,” 
nor “as being contrary to public policy.” In the Su- 
preme Court, whose judgment we are asked to review, 
the ruling and decision was even more general, for it 
was there held that the contract as interpreted was 
not ‘ ultra vires, condemned by public policy, or in re- 
straint of trade.” It thus appears conclusively, as we 
think, that both the parties and the court understood, 
as they certainly might from the way this case was pre- 
sented, that the decision was to be made, not upon any 
thing peculiar to the State of Illinois, but upon the 
general law of the land applicable to the facts estab- 
lished by the evidence. Such evidently was the 
ground of the decision, and that being so, it is well set- 
tled we have no power to bring it under review. The 
decision would have been the same upon the case as 
made, whether the Constitution had contained the 
provision relied on or not. Bethell v. Demaret, 10 
Wall. 537; West Tennessee Bank v. Citizens’ Bank, 13 
id. 432; Delmas v. Insurance Co., 14 id. 661, in which 
it was expressly held that this court cannot review the 
decision of a State court holding a contract valid or 
void, when “made upon the general principles by 
which courts determine whether a consideration is 
good or bad, on principles of public policy.”’ Traver 
v. Keach, 15 Wall. 67; Rockhold v. Rockhuld, 92 U.S. 
29; New York Life Ins. Co. v. Hendren, id. 286; U.S. 
v. Thompson, 93 id. 587; Bank v. McVeigh, 98 id. 333; 
Dugger v. Bocock, 104 id. 601; Allen v. McVeigh, 107 
id. 433; San Francisco v. Scott, 111 id. 768; Grame v. 
Assurance Co., 112 id. 273. It isnot enough to give us 
jurisdiction to sayin the pleadings, or elsewhere in 
the course of the proceedings, that the contract, what- 
ever it might be in Missouri, was beyond the 
powers of the company under its acts of incorpora- 
tion as they were construed and given effect by law 
and usage in Illinois. It must somehow be made to 
appear on the face of the record that the facts, as 
they were actually presented for adjustment, made it 
necessary for the court to consider and give effect to 
the act of incorporation, in view of some peculiar ju- 
risprudence of Illinois rather than the general law of 
the land. That, as we have seen, was not done in this 
case. Consequently we have no jurisdiction, and the 
motion to dismiss is granted. Jan. 10, 1887. Chicago 
& Alton R. Co. v. Wiggins Ferry Co. Opinion by 
Waite, C. J. 
ABSTRACTS OF VARIOUS: RECENT DE- 
CISIONS. 

ASSOCIATIONS—ODDFELLOWS’ SOCIETY—TENANTS IN 
COMMON—COMPELLING PURCHASE OF FURNITURE.—A 
court of equity will not, at the instance of the minor- 
ity, compel the majority of the owners of the furni- 
ture of an Odd Fellows’ hall to purchase the interests 
of the minority therein, nor to remove and sell the 
same,and divide the proceeds among all the owners; it 
appearing that the furniture is being used for the very 
purpose for which it was originally purchased. The 
case shows that an association of individuals raised a 
fund of about $2,000 to fit up the Odd Fellows’ Hall in 
Belfast. A large portion of this fund was expended 
for carpets, chairs, desks and settees. This was in 
1876. So far as appears, the carpets and furniture re- 
main in the same positions in which they were origi- 
nally placed, and are used for the same purposes to 
which they were originally dedicated, not by the same 
lodge, but by their successors, under a new charterand 
anew name. Now can any one say that in equity and 
good conscience a small minority of the owners may 
compel the majority to purchase their interests, or 





submit to have the carpets torn up, and the furniture 
removed and sold for whatever price can be obtained, 
and the proceeds divided? Can those who have thus 
taken upon themselves a common burden for a char. 
itable or benevolent purpose thus escape from their 
share of it, and throw it upon their associates, or de- 
feat the whole enterprise? Would not such a course 
be in violation of the original understanding or com- 
pact between the parties? Would it not be a breach of 
good faith? Wethink so. And this court, sitting as 
a court of equity, cannot sanction such a proceeding. 
We think the furniture must be allowed to remain 
where the original purchasers of it put it, and subject 
to the uses to which they dedicated it. We should as 
soon think of sanctioning the removal and sale of 
Bunker Hill monument, on petition of some of those 
who contributed to the fund by which it was erected, 
as to allow this furniture to be withdrawn from the 
uses to which its original proprietors dedicated it. 
Hinkley v. Blethen, 78 Me. 221. Maine Jud. Sup. Ct., 
Jan. 17, 1887. Robbins v. Waldo Lodge No. 12, f. 0.0. 
F. Opinion by Walton, J. 


CONSTITUTIONAL LAW—LEGISLATIVE JOURNALS — 
EVIDENCE OF REGULARITY OF PROCEEDINGS.—The 
journals of the houses of the Legislature of Michigan 
are conclusive evidence of their proceedings, which 
cannot be disputed or overthrown by parol testi- 
mony; and on the hearing of an information alleging 
that the proceedings by which a bill was passed for the 
organization of a township were unconstitutional, the 
courts will not listen to stipulations or admis- 
sions by pleadings that the act was not prop- 
erly or constitutionally passed, unless the informality 
is shown by the printed journals or the certificate of 
the secretary of State. The Constitution provides 
that ‘each house shall keep a journal of its proceed- 
ings, and publish the same, except such parts as may 
require secrecy.’’ Are these journals kept by the 
clerks of each house, and read and corrected each day 
by each body, and duly certified by the proper officers 
to be correct, and to stand as conclusive evidence of 
their proceedings, or are they liable to be disputed 
and overthrown by parol testimony, either of individ- 
ual officers and members, or of strangers who may be 
interested in nullifying legislative action? It would 
seem that there can be but vue auswer. The legisla- 
tive record must prevail. Any other ruling would 
necessarily lead to dangerous and alarming results. 
“The testimony of an individual could not be received 
to contradict a statute, and if not, why receive it to 
contradict an entry upon the journal?’’ State v. 
Moffitt, 5 Ohio, 363; Miller v. State, 3 Ohio St. 476, 484. 
Mich. Sup. Ct., Jan. 20, 1887. Attorney-General v. 
Rice. Opinion by Morse, J. 

ENACTMENT AND ENTITLING STATUTE—PEN- 
STROKE THROUGH THE WORDS ‘‘ BEIT ENACTED.” —A 
bill is not void for lack of the enacting clause, when it 
appears that it was regularly passed, but on the en- 
rolled bill on file in the office of the secretary of State 
appears a heavy pen-stroke through the words “ Be it 
enacted,” as that was probably the act of some irre- 
sponsible party, done without the authority of the 
Legislature. Oreg. Sup. Ct., Jan. 10, 1887. State v. 
Wright. Opinion by Strahan, J. 


CONTRACT—CONSIDERATION—LOVE AND AFFECTION 
FOR DECEASED BROTHER’S WIDOW.—“ Love and affec- 
tion”’ for a deceased brother’s widow is not a suffi- 
cient consideration to support a bond, and a mortgage 
securing it; and neither a partial payment of interest 
on the bond by some of the obligors, nor the mutual 
promise of all, nor the acceptance of the trust by the 
trustee who was directed to invest the proceeds of the 
bonds for the use of the beneficiary is sufficient to sup- 
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ply the want of consideration. It is assumed in argu- 
ment that the statements of the petition show only the 
consideration of love and affection on the part of the 
appellee forthe execution of the obligation for the 
benefit of their sister-in-law, Mrs. Parker; and that 
such aconsideration, where the relation is 80 remote, 
or where none in fact existed except such as sprung 
from the marital relation that existed between their 
deceased brother and his wife, will not support the 
agreement to pay. If the facts alleged authorized the 
conclusion reached by counsel and the court below, 
there would be less difficulty in determining the ques- 
tion involved. This court has heretofore held in sev- 
eral cases that a voluntarv agreement to provide fora 
collateral relative will not be specifically enforced. The 
obligation to provide fora wife or achild constitutes 
such a meritorious consideration as will authorize a 
court ot equity to enforce it. Butas said in Buford 
v. McKee, lL Dana, 107: “ The whole foundation of the 
principle which turns mere gratuitous engagements 
and voluntary promises of bounty and munificence 
into contracts of obligatory efficacy is of such doubtful 
equity that we feel no disposition to carry it further 
than it has already gone.’”’ That was a case where 
Henry Paulding had executed a covenant to Buford, his 
nephew, for the conveyance of a tract of land at his 
(Paulding’s) death, and on a bill to enforce the coven- 
ant the relief was denied.” See McIntyre v. Hughes, 
4 Bibb, 187; Stovall v. Barnett, 4 Litt. 207; Ford v. 
Filingwood, 3 Metce. (Ky.) 359, and Arnold v. Park, 8 
Bush, 3. Graves v. Graves, 7 B. Mon. 213, distin- 
guished. In Mark v. Clark, 11 B. Mon. 44, the court, 
in alluding to the case of Graves v. Graves, supra, 
said: ‘*The mutual promise of each, and the fulfill- 
ment of the promise by the most of them, was held (in 
that case) to constitute a sufficient and valuable con- 
sideration for the promise of the defendant. It is not 
settled in that case, or in any other of which we have 
any knowledge, either that the affection of an uncle 
for his niece, or an agreement by one heir, under} no 
legal obligations whatever to his co-heir, to make that 
co-heir equal to the advancements made to himself or 
to others, does form such a consideration as will make 
enforceable a note or bond to pay a sum of money for 
that purpose. It seems to us that suchis not the law.” 
If the consideration expressed of love and affection is 
the only consideration, the obligation created no legal 
liability. Ky. Ct. App., Jan. 6, 1887. Cotton v. Gra- 
ham. Opinion by Pryor, C. J. 

CORPORATION—STOCK — SUBSCRIPTIONS — STATUTE 
OF LIMITATIONS — ESTOPPEL.— A. and B. sub- 
scribed to certain shares of increased capital stock 
of a corporation upon condition that the full amount 
should be subscribed before it should be binding on 
them. It was also stated by the president that the in- 
crease would be used as working capital, and was not 
to be called in until the furnace of the company was 
put in blast by it. This was never done, but the blast 
was leased to C. Held, that the subscriptions consti- 
tuted a trust fund for the benefit of creditors, and 
that therefore they were not within the statute of 
limitations; that A., who had paid part of the sub- 
scription, was estopped by that act; and that as all 
the subscribers knew that it was proposed to lease the 
furnace, the leasing was nota violation of the parol 
condition under which they subscribed. Penn. Sup. 
Ct., Oct. 4, 1886. Appeal of Mack. Opinion by Trun- 
key, J. 


SUBSCRIPTION TO STOCK—CONDITION PRECE- 
DENT — SUBSCRIPTIONS BY MARRIED WoMEN.—A. 
subscribed to certain shares of increased capital 
stock of a corporation, upon condition that the 
subscription should not become binding unless the full 
amount of the increase were subscribed. Among the 





subscriptions were two by married women, which of 
course were void and were never paid. Held, that as 
to one who had not by any act waived this defect, the 
condition had not been complied with. Penn. Sup. Ct., 
Oct. by 1886. Appeal of Hahn. Opinion by Trun- 
key, J. 


CRIMINAL LAW—TRIAL—REMARKS OF JUDGE TO 
COUNSEL.— Defendant complains of remarks made by 
the trial judge to counsel, during the progress of a 
trial, in the presence of the jury, expressing an opin- 
ion upon the weight of some portions of the evidence. 
The record shows that certain remarks were made, 
which if the jury had not been warned against, we 
should hold were error. But the court said to the 
jury that those remarks were made to counsel, and 
were not intended to be heard or regarded by them, 
and that the jury should disregard them, and deter- 
mine the case solely upon the evidence, and the in- 
structions of law thereafter to be given them. This 
caution and warning, we think, robbed the remarks 
of their objectionable character. To hold otherwise 
would be to subject the administration of justice to 
the peril of being obstructed by every unguarded ut- 
terance made during the progress of a trial, even 
though it was withdrawn, as in this case, at once, and 
its effect removed by prompt and proper admonition 
to the jury to ignore it. But counsel say that while 
the record may disclose the language used, it cannot 
give the tone of voice nor portray the manner in which 
it was said, nor its effect upon the jury. This argu- 
ment is not new. It was used as long ago as 1829. In 
Com. v. Child, 10 Pick. 253, Parker, C. J., in answer- 
ing it said: ‘It is said the tendency of the judge’s re- 
marks was to affect the jury unfavorably to the de- 
fendant’s side of the case. The next step will be to 
move for a new trial on account of the expression of 
countenance of the judge. These things, if evils, are 
unavoidable. Confidence must be reposed in the in- 
tegrity of the judge. If an unjust partiality is shown 
the remedy must be in one of the modes pointed out 
in the Constitution. Though an undue influence may 
be exerted upon the jury by the manner of the judge, 
yet the law presumes intelligence in the jury; and if 
they perceive any improper attempt of the kind, they 
will be more likely to find a verdict against the opin- 
ion of the judge than inaccordance withit. * * * 
If the evidence in such case does not sustain the ver- 
dict a new trial will be granted. New Mex. Sup. Ct. 
Jan. 27, 1887. Territory v. O’ Donnell. Opinion by 
Brinker, J. 


——— CONSPIRACY — MALICE.—On the trial of an 
information under a statute providing that “if 
two or more persons shall willfully and ma- 
liciously combine and conspire together to obstruct 

* * * the business of any corporation, * * * 
such persons shall, on conviction, be punished,” etc., 
malice need not he shown against the owners of the 
business, but the act itself may furnish presumption 
of malice; and it appearing that the defendant knew 
that the acts would obstruct the business charged to 
have been obstructed, and went upon the ground with 
a force prepared to overcome all objection, in the 
night-time, and acted in utter recklessness of the 
rights of others, the jury were warranted in finding 
malice. It would seem that if the offense named in 
this statute could be classed under the head of malic- 
ious mischief, which I do not admit, it would still not 
be necessary,in order to convict, to establish a specific 
malice against the owner of the business impeded, or 
his property, but only the general malice of the com- 
mon law, as the statute is not certainly a mere affirm- 
ance of the common law, but undertakes to create an 
offense and punish acts known to the common law as 
malicious mischief. If as heretofore said the intent be 
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to obstruct and impede the business, the relations be- 
tween the perpetrators of the acts and the owner of 
the business may be immaterial. If the intent be to 
do it unlawfully, it makes no difference whether it be 
from spite or revenge, or in the hope of gain and 
profit. The malice in either case will be presumed. 
Malice is best defined, in my opinion, as ‘‘a wicked 
intent to do an injury.” And itis not necessary that 
the malice be directed against any particular person; 
it may be deduced from an intent generally to injure. 
It is a general rule governing the law of malice, that 
when aman commits an act, unaccompanied by any 
circumstances justifying its commission, the law pre- 
sumes that he has acted advisedly, and with an intent 
to produce the consequences which have ensued. The 
malice required by this statute need only be directed 
against the business injured, and there is no necessity 
under it of showing any particular ill will, spite or re- 
venge against the owner or owners of the business. 
And the malice against the business is presumed, in 
the absence of any explanation of the motive, from 
the acts and means used, and their natural conse- 
quences, as in any other offense. Nor doesit matter if 
the primary purpose of the acts and means is not the 
obstruction or injury of the business of another; yet 
if inthe accomplishment of that primary purpose, the 
intent is to make such obstruction or harm an inci- 
dent of such primary purpose, if necessary to accom- 
plish it, then the malice follows, and is established by 
such intent, and the statute is violated. State v. 
Malloy, 34 N. J. L. 410. Mich. Sup. Ct., Jan. 20, 1887. 
People v. Petheran. Opinion by Morse,’J. Campbell, 
Cc. J., dissenting. 


MUNICIPAL CORPORATION—NEGLIGENCE OF INSUR- 
ANCE PATROL—RESPONDEAT SUPERIOR.—The Insur- 
ance Patrol of the City of Philadelphia, an incorpo- 
rated body acting as a salvage corps in conjunction 
with the regular city fire department, sent A. and B., 
two of its employees, to take away a number of tar- 
paulins left on the upper floor of a building that had 
been damaged by fire. They took with them a patrol 
wagon, which A., the driver, backed against the curb 
in front of the injured building, then stationing him- 
selfat the horse’s head. B. in the meanwhile went 
up to throw the tarpaulins out of the windows to the 
sidewalk. Whilst engaged in throwing them out in 
bundles, one lot struck a passer-by, and caused such 
bodily injury as to result in his death, whereupon his 
widow and child brought suit apainst the insurance 
patrol and A. and B. to recover damages. On the trial 
there was no evidence that A. had been stationed be- 
low to give notice of the danger to passers-by, or that 
A. and B. had divided the danger between them. 
Neither was there any proof that the insurance patro] 
had been invested with a public function which it ex- 
ercised forthe public good as a public agent, and not 
for private gain. The lower court entered a nonsuit 
as to A., and also as to the insurance patrol, and the 
jury rendered a verdict against B. The court refused 
to take off the nonsuits entered. Held, on appeal, the 
lower court was right in refusing the motion as to A. 
It has been repeatedly decided that as a general rule a 
municipality, in the performance of certain public 
functions, delegated to it by the sovereignty of the 
State, is an agent of the government, and is not liable 
for the malfeasance or negligence of its officers or em- 
ployees. The officers of the municipality have been 
held to be quasi civil officers of the government, 
although appointed by the corporation; they are them- 
selves personally liable for their misfeasance or non- 
feasance in office, but for neither is the corporation 
responsible. The corporation appoints them to office, 
but does not in that act sanction their official de- 
linquencies or render itself liable for their official mis- 





conduct. Prother v. City of Lexington, 13 B. Mon, 
559. In order to charge a municipal corporation for 
negligence in the performance of a public work, the 
law must have imposed a duty on it, so as to make 
that neglect culpable. Elliott v. Philadelphia, 75 Penn, 
St. 347; S. C., 15 Am. Rep. 591. Thus the municipal- 
ity is charged with the grading and repair of the high- 
ways, and the negligence of the officers of the munici- 
pality in this respect may be visited upon the munici- 
pality itself; but unless a duty has been thuc imposed 
the corporation cannot be held. Therefore in Alcorn vy. 
Philadelphia, 44 Penn. St. 348, it was held that the city 
Was not responsible for the negligence of a district 
surveyor in locating the line of certain lots, by reason 
of which a lot holder was compelled to rebuild his 
house; in Elliott v. Philadelphia, 75 Penn. St. 347; 
S. C.,15 Am. Rep. 591, that the city was not responsi- 
ble for the negligence of the police; and in Knight vy, 
Philadelphia, 15 W. N. C. 307, that the city was not lia- 
ble for injuries caused by negligent driving of a fire 
engine by an employee of the fire department. The 
same doctrine is declared in the courts of other States. 
Hafford v. New Bedford. 16 Gray, 297; Fisher v. City 
of Boston, 104 Mass. 87; 8. C.,6 Am. Rep, 196; Jewett 
v. New Haven, 38 Conn. 373; City of Chicago v. Tur- 
ner, 80 Ill. 419; Howard v. City of San Francisco, 51 
Cal. 52, ete. It is also true,as a general rule, that a 
public officer is not liable for the negligence of his offi- 
cial subordinates, unless he commanded the negligent 
act to be done. Schoyer v. Lynch, 8 Watts, 453. The 
rule is founded in consideration of public policy (Saw- 
yer v. Corse, 17 Gratt. 230), has been long recognized, 
and is one of general application. ‘The distinction 
generally turns upon the question whether the per- 
sons employed voluntarily or privately, paid by him, 
and responsible to him, or whether they are his offi- 
cial subordinates, nominated gerhaps by him, but offi- 
cers of the government; iu other words, whether the 
situation of the inferior is that of a public officer or 
private servant?’’ Inthe former case the official su- 
perior is not liable for the inferior’s acts; in the latter 
he is. Am. Lead. Cas. 641. A subordinate offi- 
cer, when he is an independent officer, must stand or 
fall by himself; and to him, unless otherwise pro- 
vided by statute, the maxim respondeat superior does 
notapply. Whart.Neg. 289. The samerule, it is argued, 
must be extended to the case of persons acting in the 
capacity of public agents, engaged in the service of the 
public, and acting solely for the public benefit ; though 
not strictly filling the character of officers or agents of 
the government; and also to public charitable institu- 
tions having no fund appropriated to the payment of 
such damages. The following cases, with others, are 
relied upon as supporting this view of the law: Rus- 
sell v. Men. of Devon, 2 T. R. 672-3; Feoffees of Her- 
iot’s Hospital v. Ross, 12 Cl. & Fin. 506; Riddle v. 
Proprietors, etc., 7 Mass. 187; McDonald v. General 
Hospital, 120 id. 432; S.C., 21 Am. Rep. 529. The gen- 
eral rule undoubtedly is that a master is liable for the 
negligence of his servant within the scope of his em- 
ployment. If the Fire Insurance Patrol is to be ex- 
empt from the operation of this general rule of the 
law, it must exhibit and establish the ground of its 
exemption. The charter alone is, in our opinion, in- 
adequate for the purpose. If it were shown, that al 
though the charter is silent on the subject, the corpo- 
ration was in fact conducted as a public charity; that 
its services were gratuitously rendered to the public 
for the public good, then the question which has been 
so ably discussed in this case would be raised for our 
consideration. If it be true that the Insurance Patrol 
has been invested with a public function, which it ex- 
ercises for the public good as a public agent, and not 
for private gain, or if it has been conducted as a pub- 
lic charitable institution,the facts should appear in the 
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proofs. Penn. Sup. Ct., Oct. 4, 1886. Boyd v. Insur- 
ance Patrol of Philadelphia. Opinion by Clark, J. 

NEGLIGENCE—OF INFANT—Iu an action to recover for 
personal injuries to plaintiff's intestate by the defend- 
ants’ negligence, the intestate, a young boy, was stand- 
ing on the sidewalk in front of a building in process of 
construction by the defendants, in conversation with 
acompanion in the cellar of the building, aud holding 
in one hand a rope running over a wheel, and used for 
hoisting purposes, and was injured by the starting of 
the apparatus, which drew his hand. over the wheel, 
aud crushed it. The defendants were authorized to 
erect barriers, and exclude the public from that part 
of the street where the intestate was standing, but the 
evidence was conflicting whether the barrier was in 
fact erected, and as to the exact situation and condi- 
tion of the wheel and rope referred to. Children were 
in the habit of playing about the premises, but against 
the protests of the defendants, and the intestate had 
been warned away. Held, a question for the jury. 
Mass. Sup.Jud. Ct., Jan. 7, 1887. Moynihan v. Whid- 
den. Opinion by W. Allen, J. 

SHIP AND SHIPPING—EXCEPTED PERILS—“ DANGERS 
AND ACCIDENTS OF NAVIGATION ’’ — COLLISION.—A 
charter-party provided that the ship should loada 
cargo of coal and deliver the same at the port of dis- 
charge at a freight of so much per ton on the quantity 
delivered (the act of God, etc., and all and every other 
dangers and accidents of the seas, rivers and naviga- 
tion always excepted), the freight to be paid two- 
thirds in cash ten days after the vessel's sailing and 
the remainder in cash on the right and true delivery 
of the cargo agreeably to bills of lading, less cost of 
coal delivered short of bill of lading quantity. Held, 
that a collision attributable solely to the negligence of 
those in charge of the other vessel was a “ danger or 
accident of navigation ’’ within the meaning of the 
charter-party, and therefore that the ship-owners 
were not liable in respect of non-delivery: of part of 
the cargo shipped caused by such a collision. Eng. 
Ct. App., 18 Q. B. Div. 17. Sailing Ship *‘‘Garston”’ 
Co., Limited, v. Hickie. 

SUNDAY—ACTION FOR INJURY BY NEGLIGENCE IN 
LABOR ON.—The mere fact that one who sustains an 
injury by the negligent act of another may have been 
at the time of such injury acting in disobedience of 
the Sunday laws of the State, will not prevent a re- 
covery from the party whose wrongful or negligent 
uct was the proximate cause of such injury. It is con- 
tended that the recovery was not justified, because it 
appears from the complaint, was proven at the trial, 
and found by the jury, that the plaintiff was injured 
while engaged at common labor on the first day of the 
week, commonly called Sunday. It is said the appel- 
lee was engaged at such labor in pursuance of a con- 
tract with the railway company, aad that because it 
was not shown that the labor in which he was engaged 
wis a work of necessity, the law will refuse its inter- 
vention to secure compensation for the injury. It is 
undoubtedly true that where the right to recover de- 
pends upon the legality of a contract, eitherin respect 
to its execution or the consideration which supports 
it, if it appears that the coutract was executed in vio- 
lation of law, or that its performance necessarily in- 
volved the doing of that which was unlawful, a recov- 
ery ou or for a breach of such contract will be denied. 
The contract in pursuance of which the plaintiff en- 
gaged in the appellant’s service was not made on Sun- 
day, nor was it to be performed on that day. It was 
therefore neither illegal in its inception, nor was it an 
engagement to do an unlawful act. Besides there was 
no relation, near or remote, between the violation of 
the Sunday law and the injury complained of. That 
the plaintiff may have been violating his obligation as 
a citizen to the State cannot be set off against the ap- 





pellant’s failure of duty requiring an extraordinary 
hazardous service from au inexperienced employee, 
without giving him warning of the peril attending the 
service required. The fact that one who sustains an 
injury by the negligent or wrongful act of another 
miay have been at the time of such injury, acting in 
disobedience of his collateral obligation to the State, 
which required of him the observance of the Sunday 
laws, will not prevent a recovery from one whose 
wrougful or negligent act or omission was the proxi- 
mate cause of such injury. Patt. Ry. Acc. Law, 64, 65, 
and note; Beach Cont. Neg. 186, 187, 270, 278; Cooley 
Torts 155; Mohney v. Cook, 26 Penn. St. 342; Phila- 
delphia, W., etc., Co. v. Philadelphia & H., ete., Co., 
23 How. 209; Schmidt v. Humphrey, 48 Iowa, 652; 
Knowlton v. Milwaukee, etc., Co., 59 Wis. 278; Wood 
Ry. Law, § 318; Wentworth v. Jefferson, 60 N. H. 158; 
Opsaal v. Judd, 30 Minn. 126; Carroll v. Staten Island 
R. Co., 58 N. Y. 126; Platz v. City of Cohoes, 89 id. 
219; Stewart v. Davis, 31 Ark. 518; Tucker v. West, 29 
id. 386; Baldwin v. Barney, 12 R. I. 392. Ind. Sup. Cr. 
Louisville, N. A. & C. Ry. Co. v. Frawley. Opinion by 
Mitchell, J. 
> 
TENTH ANNUAL REPORT OF THE NEW 
YORK STATE BAR ASSOCIATION. 

1 annual report of the New York State Bar Asso- 

ciation for the year 1886, now being prepared for 
publication, will appear about the lst of May next. 

It will be a volume of much value and interest, con- 
taining the address of Governor Hill, listened to with 
such profound attention by a large audience. It will 
contain the annual oration of Hon. Henry Hitchcock, 
of St. Louis, a production replete witb thought, learn- 
ing and interest, on the subject of ‘‘American State 
Constitutions; ’’ the address of Hon. Matthew Hale 
on ** Legal Reform, and what Reforms are Needed,” a 
paper that has commended itself largely to the legal 
profession and to the Legislature; the address of Hon. 
N. C. Moak, on the subject of ** Expert Testimony,” 
one of the ablest productions on that subject that has 
ever appeared; the admirable essay, discussing the 
question, “Is Boycotting Criminal?” by Tracey C. 
Becker, Esq., of Buffalo. 

In addition to all this, the successful prize essay, by 
Le Roy Parker, will appear in the volume, with other 
interesting matter. The book will be sent to members 
of the assuciation, by express, as soon as it is pub- 
lished. 


NEW BOOKS AND NEW EDITIONS. 


Von Hotst’s ConsTITUTIONAL LAw. 

The Constitutional Law of the United Siates of America: 
By Dr. H. Von Holst, Privy Councilor and Professor in the 
University of Freiburg. Authorized edition translated by 
Alfred Bishop Mason, Chicago: Callahan & Co., 1887. 
1 vol. pp. 369. 

This is a concise treatise, of the dimensions and 
scope of an encyclopedic article written for Marquar- 
dsen’s ‘‘Hand-buch des Oeffentlichen Rechts.” The 
writer is the well known author of an extensive 
treatise onthe history of constitutional law in the 
United States, and is undoubtedly the best prepared 
of any foreign writer, and perhaps as well as any 
native of this country, to write on this subject. His 
design has been to inform Europeans, and the treat- 
ment is consequently very simple and elementary. 
The writer makes an unnecessary apology, in the pre- 
face, based on the limitation of space and his absence 
from authorities. His workis quite admirable for the 
purpose for which it was designed, and will answer a 
useful purpose for young American students, and for 
American laymen as well, 
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JOHNSTON'S ARGUMENTS. 
Arguments to Courts and Juries, 1846-1874. By William 
Johnston, Cincinnati: Robt. Clark & Co., 1887. 

This collection by the venerable Judge Johnston 
will prove very agreeable reading to our profession, 
who are never tired of hearing and reading forensic 
speeches, and who are always the most magnanimous 
critics of such speeches. Some of these addresses are 
on subjects of national importance, and some involve 
novel questions. They are characterized by learning 
independence, humor, and an excellent style, and 
some of them are especially interesting in a historical 
view and as pictures of early life and manners in the 
west. Judge Johnston was in his prime a famous 
stump speaker, but this volume contains only legal 
arguments, except one address on the right of secession. 
The volume is judiciously edited by Mr. Robert W. 
Carroll. We heartily commend it to the legal profes- 
sion. 


COURT OF APPEALS DECISIONS. 


: following decisions were handed down Tues- 
day, March 8, 1887: 

Decree of surrogate and judgment of Supreme Court 
modified in manner set forth in the opinion, and as so 
modified affirmed without costs to either party—In re 
Accounting of Executors of John R.Marshall.deceased, 
—— Order of General Term reversed and judgment of 
Special Term affirmed with costs—Annie Cooke Law- 
rence, infant, respondent v. Sarah L. Cooke, appel- 
lant.—Judgment affirmed with costs—Delancey 
Nicoll, receiver, appellant v. John J. Spowers, jr., re- 
spoudent.——Order of General Term affirmed and judg- 
ment absolutely ordered for defendant on stipulation, 
with costs—Richard Pancoast and others, appellants, 
v. Same, respondent.——Orders affirmed with costs— 
Francis B. Wallace and others, respondent v. Robert 
H. Berdell and others, appellants, and Margaret C. 
Wallace, respondent, v. Same, appellants. —Judg- 
ment reversed, new trial granted, costs to abide event 
—Edmund Saunders and others, respondent v. Ber- 
nard Rielly, sheriff, etc., appellant. ——Judgment re- 
versed, new trial granted, costs to abide event—Henry 
Tozer, infant, respondent v. New York Central and 
Hudson River Railroad Company, appellants. —So 
much of the award of the board of claims as disallows 
the claim of the claimant, as assignee of Catharine 
Poole and others, the cleaning women, reversed and 
the claim referred back tothe board fora rehearing, 
costs to abide the event—Edmond A. Poole, appellant 
v. State, respondent. —Judgments of courts below re- 
versed; new trial granted, and costs to abide event— 
Claudius Shattuck and another, respondents, v. Georze 
Karum, appellant.——Judgment reversed, new trial 
granted, costs to abide event—Kathleen Hickey, re- 
spondent, v. John P. Taafe, appellant.——Judgment 
and conviction of utterance of forged paper, purport- 
ing to have been signed by the governor of Missouri, 
affirmed—People, respondent, v. Emil H. Brie, appel- 
lant.——In suit brought to restrain defendant from 
sewering its filth into the plaintifftown; judgment in 
favor of the city reversed, new trial granted, costs to 
abide event—S. Hatch Gould and others, Board of 
Health of the Town of Brighton, appellants, v. City of 
Rochester, respondent.——Order affirmed with costs 
—Allen Bloomfield and another, executors, etc., re- 
spondents, v. George Clarke, appellant.——Order of 
General Term reversed and that of Special Term af- 
firmed, with costs in both courts—Catherine Taylor, 
appellant, v. City of Cohoes, respondent.——Order af- 
firmed with costs—In re petition of Leonard Scott to 
vacate assessment.——Appeals dismissed with costs— 
Sherwood Sterling, respondent, v. Metropolitan Life 
Insurance Company, appellant (two cases).— Order 








affirmed with costs—Edward Burke and others, re- 
spondents, v. Philip Hone, appellant.——Appeal dis. 
missed with costs—Mutual Life Insurance Company 
of New York v. Thomas H. Anthony and others,—~ 
Order affirmed with costs—In re accounting of John 
C. Conner, assignee, etc.——Appeal dismissed with 
costs—In re assignment of Joseph N. Townsend and 
Samuel Baker.—Order of General Term modified by 
providing that plaintiff's motion to amend is granted 
upon his consenting to postpone the lien of his judg- 
ment to those existing October 5, 1885, as to all real 
estate embraced inthe assignment of the judgment 
debtors, dated December 15, 1884; otherwise it is 
denied, no costs to either party on this appeal— 
Thomas Symson, appellant, v. Hannibal 8. Selheimer 
and others, respondents. Appeal dismissed with 
costs—Frederick Bode v. Henry Marberger. Motion 
to dismiss appeal denied, with costs—Mittnacht y. 
Kellerman.— Motion to dismiss appeal denied, with 
costs—People ex rel. Deverell v. Mutual Musical Pro- 
tective Union. Motion to put on calendar denied, 
with costs—Christinsen v. Colby.—Motion granted 
to open default and case restored to the calendar, pro- 
vided the appellant within ten days from the entry of 
this order serves the usual number of cases upon the 
respondent's attorney, pays to him $50 costs and dis- 
bursements, and $10 costs of opposing this motion, and 
stipulates, if the respondent desires, to submit the 
appeal on printed points; otherwise the motion is de- 
nied, with $10 costs—Day v. Townof New Lots.—- 
Motion to advance cause on calendar denied, with costs 
—New York National Bank v. Metropolitan Elevated 
Railroad. 


—_——___¢— 


NOTES. 

A subscriber to this journal writes us: ‘ The jour- 
nal for Saturday, Feb. 26, 1887, has not been delivered 
tous. Ask a monk to go without his beads, a nursing 
infant to be happy although unsuckled, but remember 
the Constitution of the United States and of our cwn 
State protect us from cruel and unusual punishments.” 


A dispatch from Charlotte, N. C., tells the queer 
way in which a judge’s stolen plate was returned to 
him: Judge William P. Bynum returned to his home 
in this city yesterday, after an absence of six weeks in 
Florida, and found that while he was away his resi- 
dence had been entered by burglars. A trunk which 
contained $2,500 worth of solid silverware had been 
broken open by the burglars and all the silverware 
stolen. The loss of this valuable ware greatly distur- 
bed Judge Bynum, and in his efforts to get aclew he 
made a visit to the office of the Southern express com- 
pany in the hope of finding a trace of its shipment. In 
this, however, he was unsuccessful, and he had turned 
to leave the office when one of theclerks called him 
back. ‘* There is a heavy box for you here,” said the 
clerk, “shipped from New York.”’ ‘ Well,” the judge 
answered abstractedly, ‘‘send it down to my house ” 
Judge Bynum then returned to his law office, and all 
thoughts of the box passed from his mind, but when 
he went home to dinner he found a heavy, iron-hooped 
box awaiting him. Curious to know what the box 
contained, Judge Bynum proceeded to open it. He 
found that it was a double box, and when the inner 
lid was removed he was astonished to see his missing 
silverware. The goods were packed in the most care- 
ful manner, and asthe now thoroughly mystified buf 
delighted judge removed the articles one by one he 
found that every single piece of the stolen silver had 
been returned. Not so much as a spoon was missing, 
and the ware had not been injured in the slightest 
degree. The mystery of the theft and the return of 
the goods is one of a most puzzling character. 
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CURRENT TOPICS. 


N Henry Ward Beecher died the greatest preacher 
of his time if not of all time; the greatest plat- 
form orator of our day; and one of the broadest 
and most beneficent moral influences that ever 
breathed upon any country. All this, it seems to 
us, must be conceded by unprejudiced men, who 
at the same time may not be able to deny that he 
had lamentable weaknesses and glaring eccentrici- 
ties. He was not only a man of unparalleled tal- 
ents, but he was a strong personality, who indeli- 
bly stamped his mark on his hearers and his read- 
ers. There have been many other great preachers, 
but one who has never heard Beecher does not 
know what the greatest preaching is. His imagina- 
tion, his pathos, his logic, his persuasion, were irre- 
sistible. His prayers carried the soul of the enrap- 
tured listener up to the very gates of Heaven as in 
afiery chariot. There have been other great plat- 
form orators, but the same qualities and powers, 
combined with humor, tact, knowledge of human 
nature, fertility of illustration, an indomitable 
courage, a glorious steadfastness and independence, 
made almost all others seem colorless in comparison. 
The polished glitter of Everett, the hauteur of 
Sumner, the pessimism of Phillips, detracted from 
the oratorical efforts of those men, but in listening 
to Beecher there seemed no alloy; the words were 
great but the man was even greater. In all history 
there has been no nobler triumph of oratory than in 
his campaign in England, when he converted howl- 
ing mobs into devoted friends. He must be written 
down with Lincoln and Grant, as the third saviour 
of our country in those troublous days. He was 
much decried and denounced by a group of pin- 
headed priests, bound to worn-out and barbarous 
creeds, whose chief office is to persecute men whom 
they have neither the intellect to comprehend nor 
the heart to appreciate, because he was not ‘‘ ortho- 
dox.” Truly he was not; but he enunciated a the- 
ology and morality infinitely more reasonable, hu- 
mane and virtuous than those of the hostile schools, 
and which are growing while the others are waning. 
His published sermons and his lectures at Yale will 
bear us out in this assertion, and we have recently 
heard his Life of Christ pronounced by prominent 
clergymen to be the noblest extant work on the 
subject. Mr. Beecher was excessively impulsive 
and guileless, almost to boyishness, and this led 
him sometimes to say and do unbecoming things, 
and made him the prey of designing men. This 
was the secret of the great scandal that embittered 
his later years, and undoubtedly impaired his influ- 
ence. We recorded our convictions about this un- 
happy affair at the time, and should not now refer 
to it except to repeat the opinion of the leading 
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counsel for the plaintiff, the late William A. Beach. 
Mr. Beach was predisposed to believe Beecher 
guilty, but after the trial he declared in our hear- 
ing that he believed him innocent, and that his ap- 
pearance and utterance when he asserted his inno- 
cence on the witness-stand were the most sublime 
and overpowering exhibition of the majesty of hu- 
man nature that he ever beheld. He could not un- 
derstand how any one could resist that solemn 
avowal. ‘‘I felt, and feel now,’’ said he, ‘‘ that 
we were a pack of hounds trying in vain to drag 
down a noble lion.” But this great and noble 
man’s troubles are all over. His life work cannot 
be over-estimated, and fortunately he has left im- 
perishable monuments. Sorrow seems to be the 
usual lot of genius, but Beecher’s large heart and 
active sympathies brightened his whole life, and 
shone through the clouds of calumny. He loved, 
ministered unto and blest his fellow-men, and his 
life was blessed and his end was peace. Fortunate 


are those who have listened to that hearty voice, 
been cheered by that magic smile, melted to tears 
and moved to laughter by that irresistible charm, 
elevated and purified by those sublime teachings, 
warmed in the glow of that wonderful personality ! 
When shall we look upon his like again? 


Winter brings its peculiar questions of law. 
Gen. Robert Lenox Banks proposes to contest the 
validity of the ordinance of this city requiring citi- 
zens to clear the snow and ice from their sidewalks, 
under penalty, in case of neglect, of being compelled 
to pay for doing it by the employees of the city. 
It does seem an unjust regulation in view of the 
enormous tax for clearing streets, and if Gen. 
Banks lived in Illinois he would prevail. Such 
ordinances are there held illegal. Gridley v. City 
of Bloomington, 88 Ill. 554; 8. C., 30 Am. Rep. 566; 
City of Chicago v. O’Brien, 111 Ill. 582; S. C., 58 
Am. Rep. 640. But the contrary has elsewhere 
been held, on the theory of the police power. Bon- 
sall v. Mayor, 9 Ohio, 418; Paxon v. Sweet, 18 N. J. 
196; Mayor v. Mayberry, 6 Humph. 368; Woodbridge 
v. Detroit, 8 Mich. 274. Judge Dillon takes the 
latter view (1 Mun. Corp., § 394): ‘‘It was justly 
regarded by the court asin the nature of a police 
regulation, requiring a duty to be performed highly 
salutary and advantageous to the citizens of a popu- 
lous and closely built city, and imposed upon the 
persons named because they are so situated that 
they can promptly and conveniently perform it.” 


Another gentleman, who was injured by coasters 
on Madison avenue, proposes to sue the city on the 
ground that it rendered itself liable by setting 
apart that street for the sport, and permitting it to 
be carried on there. ~ This doctrine would prevail in 
Maryland under the recent rulingin Taylor v. Mayor, 
etc., 64 Md. 68; S. C., 54 Am. Rep. 759. The con- 
trary however has been generally held elsewhere. 
Faulkner v. City of Aurora, 85 Ind. 180; 8. C., 44 
Am. Rep. 1; Pierce v. City of New Bedford, 129 
Mass, 584; S. C., 87 Am. Rep. 387; Schulte v. City 
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of Milwaukee, 49 Wis. 234; 8. C., 35 Am. Rep. 779, 
and note, 781; Calwell v. City of Boone, 51 Iowa, 
647; S. C., 33 Am. Rep. 153; Burford v. Grand 
Rapids, 58 Mich. 98; S. C., 51 Am. Rep. 105; Rob- 
inson v. Greenville, 42 Ohio St. 625; S. C., 51 Am, 
Rep. 857. Cities are universally held not to be lia- 
ble for the neglect or misconduct of their police offi- 
cers. Cities ought however to be held liable for 
the injurious consequences of acts, which they ex- 
pressly authorize, as in this instance, and which are 
unnecessary, intrinsically dangerous, and inconve- 
nient to the public. In Town of Rushville v. Ad- 
ams, 107 Ind. 476; 8. C., 57 Am. Rep. 124, it was 
held that a municipal corporation is liable for a 
personal injury causedby the fright of a horse at a 
fire kindled in a street, in the conduct of a private 
business by the permission of the corporation. So 
for a licensed exhibition of bears in a street. Little 
v. Madison, 42 Wis. 643; 8. C., 24 Am. Rep. 435. 
If liable for the consequences of a business, why 
not for a sport in the street? 


A meeting was held in Lincoln’s Inn Hall on 
January 29th to establish a society ‘‘to encour- 
age the study and advance the knowledge of the 
English law.” Lord Justice Fry presided, and 
the Lord Chief Justice, Lord Justice Lindley and 
Minister Phelps were present among others, Lord 
Justice Fry said: ‘‘Some of those present felt that 
unless an effort was made to found a society of the 
kind which was proposed, this country would fall 
behind in the race, as the Germans, and also our 
cousins on the other side of the Atlantic, were very 
busy with the early law of England. Those pres- 
ent all knew something of the works of Mr. Biglow 
and Mr. Holmes; and some of those connected with 
this movement were apprehensive that unless an ef- 
fort was made they would be distanced altogether 
in the race.” Minister Phelps said that ‘‘ although 
he had given the best days of his life on the other 
side of the water to the profession of the law, he 
had not been fortunate enough to satisfy himself 
that he had attained any very great knowledge of 
it. But he had a great love for it, and a very great 
estimation of it for the part it had played in the 
civilization of the world. It had been the main- 
spring, the root, the enduring power of the best 
civilization, in his judgment, which the world had 
seen.” The Lord Chief Justice said: ‘‘Any one 
who had had, as he had had for some years past, to 
administer a great system like that of the English 
law, must feel how important it was to know the 
history and the principles of law, to know the or- 
igin of practice, and to know what was the fountain- 
head of a principle which was to be applied, be- 
cause it was only by the knowledge of history that 
they could be preserved from the misapplication of 
principles. He did not quite agree with the state- 
ment which had been made that up to the present 
time we had had so very little light thrown on the 
history of the Jaw. It was not at all an uncommon 
mistake to think that if a book was clear and lu- 





minous, and threw a great deal of light on a sub. 
ject, that it was of necessity a ‘shallow’ book. They 
had heard observations of that kind made upon our 
great legal commentator, Blackstone. He had, 
perhaps, hereditary reasons for admiring Black. 
stone, and he thought that few persons who knew, 
or had any idea of that state of confusion, almost 
of chaos, in which the history of English law was 
before Blackstone wrote his book, would be jp. 
clined to doubt that he threw a masterly light upon 
a subject which was entangled in darkness and ob- 
security. It might be that in particular things men 
had gone into the matter deeper than Blackstone, 
but it was to be observed that one of the most dif- 
ficult and obscure points of the law of copyhold, in 
which Blackstone had differed from Lord Coke, 
was now supposed by most lawyers to have been 
rightly determined by Blackstone, and wrongly de- 
termined by Lord Coke. There were few compe- 
tent persons who had studied the sources from 
which Blackstone had drawn his inspiration who 
did not acknowledge that we owed a deep debt of 
gratitude to that very considerable and most 
beautiful writer. The same kind of things might 
be said of another great man who had thrown 
a flood of light over the centuries, which before 
his time had been immersed in darkness —he 
meant Gibbon. He did not exaggerate when he 
said that the last editor of Gibbon — a man of enor- 
mous learning — had put a large number of notes to 
Gibbon’s history, which had shown how much 
more accurate Gibbon was than those who had 
come since, and thought they detected inaccura- 
cies here and there. It was in the hope that some 
such person might rise and make use of the materi- 
als which he hoped the society would bring to his 
hands that he heartily concurred in the movement 
which they had met to initiate that day. He thought 
Selden’s was an admirable name with which to 
christen such a society. Selden was a mountain 
of learning, and was a man of great independence 
and nobility of mind and character, and although a 
person to whom ease and leisure was of great value, 
he had ventured into conflict with the powers of 
his time, and had distinguished himself by main- 
taining with moderation the true principles of lib- 
erty of all sorts. He had shown, by a book which 
was eminently readable, his ‘Table Talk,’ what a 
large field of learning he had traveled over, and 
from that field of learning how much he could de- 
duce. All the works of Selden were the writings 
of a man of great learning and high character, and 
in the best sense of true liberality of mind.” The 
society was founded under the name of the ‘‘Sel- 
den Society,” and a provisional committee was ap- 
pointed, comprising the American minister, Lord 
Chief Justice, Lord Justice Fry, Mr. Justice Wills, 
Mr. Cookson, Q. C., Mr. Meadows White, Q. C., 
Professor A. V. Dicey, Professor W. W. Skeet, Pro- 
fessor F. Pollock, Mr. R. Campbell, Mr. Hyde 
Clarke, Mr. H. W. Elphinstone, Mr. C. Trice Mar- 
tin, Mr. Stuart Moore; secretary and treasurer, Mr. 
P. E, Dove, 
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NOTES OF CASES. 

VEN the Central Law Journal, which does not 
always see the point of a joke, must confess 
that we have found a really funny ease this week. 
The case of Jones v. Barron, tried before Mr. Jus- 
tice Stephen and a jury on February 15th, was to 
recover 83/. for goods supplied to the defendant 
by the plaintiffs. The defendant pleaded infancy, 
and alleged that the goods in question were not 
necessaries. The plaintiffs are a firm of military 
tailors, and the defendant was aged nineteen and a 
pupil at a military tutor’s. For the defense it was 
contended that the defendant’s father supplied his 
son with ample money for his requirements, and 
had also authorized him to deal with a tailor whom 
the father knew, and whose account he would set- 
tle. It was submitted that upon the authority of the 
case of Barnes v. Toye, L. R., 18 Q. B. Div. 410, the 
defendant was not liable for any of the things sup- 
plied to him by the plaintiffs, which he could have 
obtained from that tailor. In this category were all 
the charges for tailoring, viz., 167. 16s., as well as 
the three flannel suits amounting to 141. 10s. As to 
the other articles, viz., two striped dressing jack- 
ets with trousers, ordered on the same day, 9/. 4s. ; 
cigar case, 2/. 83.; two scarf-pins, 17. 4s.; six silk 
shirts, 107. 7s.; 18 pairs of gloves, averaging 6s. 
each pair; 17 scarves, at 48. to 5s. apiece; and six 
pairs of silk socks, 5/., it was submitted that they 
were wholly or in part unnecessary for a lad in the 
The judge in summing 


position of the defendant. 
up said the first point raised upon the defendant’s 
behalf was that al! the out-of-door clothes, and also 
the three flannel suits, ought to have been got else- 
where; in fact that they were not necessary because 
other provision for their supply had been provided 


for the defendant. Upon this point the case of 
Barnes v. Toye was cited, where in substance it was 
laid down that where a tradesman deals with any 
one, however bona fide, he does so at his peril, and 
takes his chance as to whether or not his custo- 
mer is an infant. This appeared to be the law 
upon this point of the case, and applying it here it 
was said by the defendant’s counsel that all the 
charges for tailor-made articles — amounting to 16. 
16s.— and also the three flannel suits, which, it was 
said, a tailor might equally well have supplied — 
amounting to 14/. 10s.— must be taken to be goods 
with which the defendant was ‘already supplied,” 
and therefore within this ruling, because his father, 
it was said, had made arrangements with his son 
to obtain all such articles at Mr. Winchester’s, the 
tailor. Of course if the jury adopted this view, and 
believed that at the time of the order of these par- 
ticular articles the defendant was, in the above 
sense, sufficiently supplied with them, it would be a 
complete answer to so much of the plaintiffs’ claim. 
Then there was the second category of items, which 
were said on the defendant’s behalf to be unneces- 
sary — either wholly or partially with regard to 
quantity within the limited period of twelve 
months. It was quite impossible for him to give 





them any definition of the meaning of ‘‘ necessa- 
ries,” and he would not attempt todoso. It had 
been sometimes argued that ornaments were not 
‘¢ necessaries,” but no doubt there might be cases 
where there were. Again, as to those two dressing- 
suits, were they ‘‘necessaries?”’ He supposed they 
were intended to be worn by the defendant while 
he was dressing. He must confess he personally 
found it quite enough bother to dress himself once 
every morning without first dressing in one suit to 
be worn while he dressed ina second. However, 
all men were not alike; some never wore gloves at 
all, while most did. In dealing therefore with 
these particular articles, they must exercise their 
own common-sense as to whether they were neces- 
sary or not, and to what extent as to quantity, look- 
ing to the circumstances and the position of the 
defendant. The jury gave a verdict for 47/7. 9s. 1d. 
It is evident that they threw out some of those 
luxurious articles — whether the cigar-case or scarf- 
pins, we cannot tell. But what a Spartan the 
learned judge must be to dress without being 
dressed ! 


If we remember right, Mr. Moak and the Law 
Quarterly Review made a criticism upon Mr. Baker’s 
definition of ‘‘moral certainty” in his proposed 
Code of Evidence. To these critics we commend 
the reasoning of Chief Justice Gray in Common- 
wealth v. Costley, 118 Mass. 1. He says: ‘‘ The 
phrase ‘moral certainty’ has been introduced into 
our jurisprudence from the publicists and meta- 
physicians, and signifies only a very high degree of 
probability. It was observed by Pufendorf that 
‘when we declare such a thing to be morally cer- 
tain, because it has been confirmed by creditable 
witnesses, this moral certitude is nothing else but a 
strong presuuption grounded on probable reasons, 
and which very seldom fails and deceives us.’ Law 
of Nature and Nations (Eng. ed. 1749), book 1, ch. 
2,§11. ‘Probable evidence,’ says Bishop Butler 
in the opening sentence of his Analogy,’ ‘is essen- 
tially distinguished from demonstrative by this, 
that it admits of degrees, and of all variety of them, 
from the highest moral certainty to the very lowest 
presumption.’ Proof ‘beyond a reasonable doubt’ 
is not beyond all possible or imaginary doubt, but 
such proof as precludes every reasonable hypothesis 
except that which it tends to support. It is proof 
‘to a moral certainty,’ as distinguished from an ab- 
solute certainty. As applied to a judicial trial for 
crime, the two phrases are synonymous and equiva- 
lent; each has been used by eminent judges to ex- 
plain the other; and each signifies such proof as 
satisfies the judgment and consciences of the jury, 
as reasonable men, and applying their reason to the 
evidence before them, that the crime charged has 
been committed by the defendant, and so satisfies 
them as to leave no other reasonable conclusion 
possible. Accordingly, in Commonwealth v. Webster, 
5 Cush. 295, in which the jury were instructed that 
the burden of proof was on the prosecutor, and that 
they must be satisfied to a reasonable and moral 
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certainty that the defendant had committed the 
murder for which he was indicted, Chief Justice 
Shaw concluded this part of his charge as follows: 
‘If, upon such proof, there is reasonable doubt re- 
maining, the accused is entitled to the benefit of it 
by an acquittal. For it is not sufficient to establish 
a probability, though a strong one, arising from 
the doctrine of chances, that the fact charged is 
more likely to be true than the contrary; but the 
evidence must establish the truth of the fact toa 
reasonable and moral certainty; a certainty that 
convinces and directs the understanding, and satis- 
fies the reason and judgment of those who are 
bound to act conscientiously upon it. This we take 
to be proof beyond reasonable doubt; because if 
the law, which mostly depends upon consideration 
of a moral nature, should go further than this, and 
require absolute certainty, it would exclude circum- 
stantial evidence altogether. See also Common- 
wealth v. Goodwin, 14 Gray, 55. Baron Parke, in a 
case tried before him, expressed the same thought 
conversely, thus: ‘Such a moral certainty as con- 
vinces the minds of the tribunal, as reasonable men, 
beyond all reasonable doubt.’ Regina v. Sterne, 
cited in Best on Ev., § 95, and 8 Greenl. Ev., § 29.” 





BOYOOTTING. 


\ E avail ourselves of Mr. Clarence A. Seward’s 


brief in Old Dominion Steamship Co. v. Me- 
Kenna (the opinion in which we published last 
week), to give asummary of the adjudications on 
the point in question. 

An action in the nature of a conspiracy is given 
by the common law if the plaintiff has sustained 
special damage. Saddle v. Roberts, 1 Ld. Raym. 
878. 

A leading case upon such a cause of action is that 
of Gregory v. Duke of Brunswick, 6 M. & G. 205, 
which was an action on the case for conspiracy to 
prevent the plaintiff, who was an actor, from ac- 
quiring fame and profit, and for hiring persons to 
hoot and groan and yell at the plaintiff during the 
performance, and for hooting, hissing and yelling 
at him, and in which the defendant pleaded spec- 
ially; and the court held their principal plea insuf- 
ficient, and gave judgment for the plaintiff. 

The principle of this case was confirmed in Buf- 
falo Lubricating Oil Co. v. Everest, 30 Hun, 588, in 
which the court said: ‘‘Any unlawful act done 
with a view of injuring another in his reputation, 
business or property, is actionable if damage results 
therefrom.” And that a conspiracy ‘‘ consists in 
the unlawful combination or agreement of two or 
more persons to do an unlawful act in itself, or to 
do a lawful act by unlawful means.” In Carew v. 
Rutherford, 106 Mass. 1, 10, Chapmfin, C. J., said: 
‘*If the wrongful acts done are tortious, whether 
criminal or not, the persons who are guilty of the 
tortious acts will be civilly liable to those whom 
they have injured; if the defendants have injured 
the plaintiff unlawfully the articles of association 
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cannot protect them.” “* One of the aims 
of the common law has always been to protect 
every person against the wrongful acts of every 
other person, whether committed alone or in com. 
bination with others; and it has provided an action 
for injuries done by disturbing a person in the ep. 
joyment of any right or privilege which he has, 
Many illustrations of this doctrine are given in Bac, 
Ab. Action on the case, F., among which are the 
following: ‘If A., being a mason, and using to sel] 
stones, is possessed of a certain stone-pit, and B, 
intending to discredit it and deprive him of the 
profits of the said mine, imposes so great threats 
upon his workmen, and disturbs all comers, threaten- 
ing to maim and vex them with suits if they buy any 
stones, so that some desist from working and others 
from buying, A. shall have an action upon the case 
against B., for the profit of his mine is thereby im- 
paired.’ So ‘if aman menaces my tenants at will 
of life and member, per quod, they depart from their 
tenures, an action upon the case lies against him,’ 
‘If a man discharges guns near my decoy-pond 
with design to damnify me by frightening away the 
wild fowl resorting thereto, and the wild fowl are 
thereby frightened away, and I am damnified, an 
action on the case lies against him.’ Slander as to 
one’s profession or title is a wrong of a similar char- 
acter. The illustrations given in former times re- 
late to such methods of doing injury to others as 
were then practiced, and to the kinds of remedy 
then existing. But as new methods of doing injury 
to others are invented in modern times, the same 
principles must be applied to them, in order that 
peaceable citizens may be protected from being dis- 
turbed in the enjoyment of their rights and privi- 
leges, and existing forms of remedy must be used.” 

In Walker v. Cronin, 107 Mass. 502, the court 
states the general principle taken from Comyn’s 
Digest as follows: ‘‘ In all cases where a man has a 
temporal loss or damage by the wrong of another 
he may have an action upon the case, to be repaired 
in damages.” And it therefore held that an action 
of tort might be maintained upon a count which al- 
leged that the plaintiff was a manufacturer of shoes, 
and for the prosecution of his business it was nec- 
essary for him to employ many shoemakers; that 
the defendant, well knowing this, did unlawfully, 
and without justifiable cause, molest him in the 
carrying on of the said business with the unlawful 
purpose of preventing him from carrying it on, and 
willfully induced many shoemakers who were in his 
employment, and others who were about to enter 
it, to abandon it without his consent and against 
his will; and that thereby the plaintiff lost their 
services and the profits of those which he would 
have derived therefrom, and was put’ to great ex- 
pense to procure other suitable workmen, and com- 
pelled to pay larger prices for work than he would 
have had to pay but for the said doings of the de- 
fendants, and was otherwise injured in his business. 

In Gunter v. Astor, 4 J. B. Monroe, 12, an action 
was maintained for enticing away workmen from 
their employment for a pianoforte manufacturer. 


* * * 
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They were not hired for any limited time, but 
worked by the piece. The discussion indicates 
that damages were considered to be recoverable for 
the breaking up or disturbance of the business of 
the plaintiff, whereby he suffered the loss of his 
usual profits for a long period. The grounds of 
damages were apparently regarded as altogether in- 
dependent of the mere loss of any contracts with 
the workmen. 

In Bowing v. Hall, 6 Q. B. Div. 333, it was stated 
that an action would lie against a third person who 
maliciously induces another to break his contract 
of exclusive personal service with an employer, 
which thereby would naturally cause, and did in 
fact cause an injury to such employer. 

Where two or more persons unite or combine for 
the express purpose of doing an injury to a man’s 
trade, business or calling, their joint conduct is a 
tort in the nature of a conspiracy, and is actionable 
as such. It has been expressly held that such com- 
binations as are alleged in the complaint and affi- 
davits are illegal and wrongful conspiracies, for 
which, if damage results, an action will lie. 

In People v. Fisher, 14 Wend. 10, a conspiracy of 
journeymen workmen, of any trade or handicraft, 
toraise their wages by entering into combinations 
to coerce journeymen of master workmen employed 
in the same trade or business, to conform to rules 
established by such combination for the purpose of 
regulating the price of labor, and carrying such 
rules into effect by overt acts, was indictable as a 
misdemeanor. 

In the Master Stevedores’ Association v. Walsh, 2 
Daly, 1, 3, it was said: ‘It has frequently been 
held that combinations to prevent a journeyman 
from working below certain rates or to prevent mas- 
ter workmen from employing one except at certain 
rates are unlawful. * * * Parties engaged in such 
combination may be indicted for conspiracy. * * * 
Several convictions in this country have been in 
cases where coercive measures were resorted to, 
either to prevent master workmen from employing 
journeymen except at certain rates, or to intimidate 
journeymen from engaging below certain rates, or 
to compel them to become members of the combi- 
nation. Every man has the right to fix the price 
of his own labor, to work for whom he pleases, and 
for any sum he thinks proper; and every master 
workman has equally the right to determine for 
himself whom he will employ, and what wages he 
will pay. Any attempt by force, threat, intimida- 
tion or other coercive means to control a man in the 
fair and lawful exercise of these rights is therefore 
an act of oppression, and any combination for such 
& purpose is a conspiracy.” 

In Johnston Co, v. Meinhart, 9 Abb. N. C. 398; S. 
C., 24 Hun, 489; 60 How. Pr. 168, the court said, 
when referring to chapter 19 of the Laws of 1870, 
that ‘‘this statute does not permit an association, 
or trades unions so called, or any body of men in 
the aggregate, to do any act which each one of 
such persons, in his individual capacity and act- 
ing independently, had not a right to do before the 





act was passed. This act does not shield a person 
from liability for his action in intimidating or coer- 
cing a fellow laborer so that he shall leave his em- 
ployer’s service. Such conduct is in its nature a 
trespass upon the rights of business of the employer. 
If he compels by assaults or violence, by threats, 
by acts of coercion, a fellow-craftsman to leave the 
employment of another he commits an offense 
against the {rights of such persons which is hardly 
distinguishable from an act which could itself in- 
jure or destroy the product of a man’s labor. It is 
a direct injury to property rights, and may be re- 
garded as the sole proximate cause of such injnry. 
* * * JTtis the duty of courts to hold alike the 
employer and the employed for the payment of 
damages for any violation of contract, and to a re- 
sponsibility for any acts which immediately and in 
a legal sense affect the rights of the other. 

In State v. Donaldson, 32 N. J. L. 151, it was held 
that it was an indictable conspiracy for several em- 
ployees to combine and notify their employer that 
unless he discharges certain enumerated persons, 
they will in a body quit his employment, the court 
saying that the alleged aim of the combination was 
unlawful, the effort being to dictate to the employer 
whom he should discharge from his employment, 
and that this was an unwarrantable interference 
with the conduct of his business. 

In Biaby v. Dunlap, 56 N. H. 456; S. C., 22 Am. 
Rep. 475, it was held that when the relation of mas- 
ter and servant exists by virtue of a valid contract, 
the master may maintain an action on the case 
against any person who knowingly and willfully in- 
duces the servant to break the contract and aban- 
don the service. When the element of malice en- 
ters a case a more liberal rule of damages prevails, 
and the jury, taking into consideration all the cir- 
cumstances of the wrong, ought to give as compen- 
sation what in their judgment it is reasonable that 
the plaintiff should receive and the defendant pay. 
Being intended as a compensation for a wrong, and 
not as a punishment for the violation of a criminal 
law, the damages are not open to the objection that 
they expose the defendant to a double punishment. 

In Haskins v. Royster, 70 N. C. 601; S. C., 16 
Am. Rep. 780, it was held that any third person, 
who without lawful justification induces a party, 
who for a consideration has contracted to render 
personal service to another, to quit such service, 
and refuse to perform his part of the agreement, is 
liable to the parties injured in damages. That the 
consideration of the contract is too small, or its 
terms not honorable, will not justify a court, for 
the benefit of a third person and not a party thereto, 
in setting such contract aside. 

In Jones v. Jeter, 48 Ga. 381, it was held that 
where one man employs a laborer to work on his 
farm, and another man, knowing of such contract 
of employment, entices and hires or persuades the 
laborer to leave the services of his first employer 
during the term for which he was so employed, the 
law gives to the party injured the right of action to 
recover damages. . 
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In Diawon v. Dixon, 33 La. Ann., 1261, the defend- 
ants were held liable in damages to the plaintiff for 
having, by threats, persuasion and otherwise, in- 
duced the laborers on the latter’s plantation to 
abandon their work and violate their contract of 
employment, by which fact the plantation was left 
uncultivated. 

Boycotting, as such, is actionable if private and 
particular damage is shown. Mogul Steamship Co. 
v. McGregor, 15 Q. B. Div. 476. 

In Baughman v. Richmond Typographical Union, 
Richmond, Va., Circuit Court, Feb. 8, 1887, an ac- 
tion on the case to recover $30,000 damages for 
boycotting the plaintiffs’ business, Judge Wellford, 
among other things, said: ‘‘As another ground of 
demurrer, it was suggested that the damages al- 
leged to have been sustained were too remote and 
uncertain. This objection is clearly untenable. 
The declaration does not allege damage merely by 
the prevention of a probable future trade, but by 
the destruction of an existing profitable trade. 
There is no element of speculation or contingency 
involved in the present loss of a valuable patronage. 
The circular of the defendants addressed every cus- 
tomer as a patron, and clearly contemplated his 
withdrawal of his dealings with the plaintiffs as an 
immediate damage to their business. The declara- 
tion alleges such damage as the cause of action, and 
I think, if proven to the satisfaction of a jury, it is 
sufficient. Iam therefore of opinion that the de- 
murrer should be overruled.” Ina criminal case 
against the committee of the same union, decided 
at the same time, Judge Alkins says: ‘‘ It is con- 
tended by counsel for defense that the threats used 
by the conspirators in the case at bar are not illegal 
threats, and therefore the means by which the con- 
spiracy is to be carried out are not unlawful. The 
threats in this case were that the conspirators would 
do all in their power to break up and destroy the 
business of the parties to whom the threats were ad- 
dressed, unless they would do something which 
they had a lawful right not todo. Are those law- 
ful threats? Has any man, or set of men, the legal 
right to say to an American citizen: Do as we dic- 
tate, or we will ruin you? The enjoyment of life 
and liberty with the means of acquiring aud posses- 
sing property is one of the inherent rights guaran- 
teed to every citizen of this Commonwealth by the 
bill of rights. The privileges cannot be taken 
away or abridged except in accordance with law. 
No class of men can take the law into their own 
hands. In this case the threat is to break up and 
destroy the business of the customers of Baughman 
Brothers. This is an illegal threat, because it is a 
threat to destroy a right guaranteed to them by the 
bill of rights. This is a threat to do an injury to a 
stranger unless he will do an injury to Baughman 
Brothers, against whom he has no cause of com- 
plaint. This is a threat to a party that unless he 
will co-operate with the conspirators and assist 
them to injure, ruin, break up and destroy the 
business of Baughman Brothers, that they will do 
all in their power to break up and destroy his busi- 





ness, Even though they meant that they would 
break up and destroy the business of the customers 
by competition, yet if those threats were intended 
and reasonably calculated to have the effect of in. 
timidating or forcing the person to whom they were 
made into doing an act injurious to another, which 
it was his will and legal right not to do, they are 
unlawful.” 

In the case of Payne v. Railroad Co., 13 Tenn. 
521, it was held that ‘‘if the defendants, by means 
of ‘threats and intimidations,’ have driven away 
plaintiffs’ customers, and thus destroyed his trade, 
they have injured him by an unlawful act, and are 
liable to him in damages, whether they did it wick- 
edly and maliciously or not. For it is unlawful to 
threaten and intimidate one’s customers; and the 
loss of trade is the natural and proximate result of 
such acts.” 

“Combinations of artisans for their common 
benefit, or for the development of skill in their 
trade, or to prevent overcrowding therein, or to 
encourage those belonging to their trade to enter 
their guild, or for the purpose of raising prices, are 
valid, provided no force or other unlawful means 
be employed to carry out their acts, or their objects 
be not to impoverish third persons, or to extort 
money from employers, or to encourage strikes or 
breaches of contract, or to restrict the freedom of 
members for the purpose of compelling employers 
to conform to their rules.” Greenhood on Public 


Policy, 648, citing authorities in support of these 


rules, and the language of East, J., in Ridge v. Rol- 
lins, 17 A. & E. (N. 8.) 671, as follows: ‘‘ The rights 
of workmen are conceded, but the exercise of free 
will and freedom of action within the limits of the 
law is also secured equally to the masters.” 

To Mr. Seward’s authorities we may add Mapstrick 
v. Ramge, 9 Neb. 390; 8S. C., 31 Am. Rep. 415. The 
eighteen defendants, journeymen tailors, working 
for the plaintiff by the piece, by conspiracy stopped 
work simultaneously, and returned their work to 
the plaintiff unfinished, and worthless in that condi- 
tion. The plaintiff was unable to get hands to fin- 
ish it. Held, that an action for damage would lie. 
This is founded on Jones v. Baker, 7 Cow. 455. 
Compare Heywood v. Tillson, 75 Me. 225; 8. C., 46 
Am. Rep. 373. 

There is a learned article on this topic in the cur- 
rent number of The Journal of Jurisprudence and 
Scottish Law Magazine.” 


STATUTE OF LIMITATIONS — EQUITY — 
FRAUD—RULE IN FEDERAL COURTS. 
SUPREME COURT OF THE UNITED STATES, 

JANUARY 10, 1887. 
KirBy v. LAKE SHORE & M. S. R. Co.* 

In a suit in equity in a Federal court to opena settlement on 
the ground of fraud, the court will follow the statute of 
limitations of the State where the action is brought, ex- 
cept that the established rule of equity, that time will not 
run in favor of defendant until] the discovery of the fraud, 


*7 Sup. Ct. Rep. 430. 
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or until with reasonable diligence it might have been dis- 
covered, will be applied irrespective of the provisions of 
the State statute. 


PPEAL from the Circuit Court of the United 
A States for the Southern District of New York: 
Suit for an accounting. Judgment for defendant be- 
low upon demurrer. 


George Norris, Joseph E. McDonald and John C. 
Fay, for appellant, Kirby, Ex’r, ete. 


J. E. Burrell, for appellees, Lake Shore & M. S. R. 
Co. and others. 


HARLAN, J. [Omitting facts.] The case made by 
the plaintiff is clearly one of which a court of equity 
may take cognizance. The complicated nature of the 
accounts between the parties constitutes itself a suffi- 
cient ground for going into equity. It would have 
been difficult, if not impossible, for a jury to unravel 
the numerous transactions involved in the settlements 
between the parties, and reach a satisfactory conclu- 
sion as to the amount of drawbacks to which Alexan- 
der & Co. were entitled on each settlement. 1 Story 
Eq. Jur., $451. Justice could not be done except by 
employing the methods of investigation peculiar to 
courts of equity. When to these considerations is 
added the charge against the defendant of actual con- 
cealed fraud, the right of the plaintiff to invoke the 
jurisdiction of equity cannot well be doubted. Did 
the Circuit Court err in adjudging that the suit was 
barred by the statute of limitations? By the Code of 
Civil Procedure of New York in force prior to Sep- 
tember 1, 1877, the period of six years was prescribed 
as the limitation for “‘ (1) an action upon a contract, 
obligation, or liability, express or implied, except a 
judgment or sealed instrument; * * * (6) an ac- 
tion for relief, on the ground of fraud, in cases which 
heretofore were solely cognizable by the Court of 
Chancery—the cause of action in such case not to be 
deemed to haveaccrued until the discovery by the ag- 
grieved party of the facte constituting the fraud.” 
Voorhees’ Code (4th ed.), p. 86, § 91. 

The Code which went into operation September 1, 
1887, prescribed the like limitation for actions upon 
contracts, obligations or liabilities, express ur implied, 
other than judgments or sealed instruments; but in 
place of subdivision 6 of section 81 of the old Code was 
substituted the following: ‘(5) An action to procure 
a judgment, other than forasum of money, on the 
ground of fraud, in a case, which on the 31st day of 
December, 1846, was cognizable by the Court of Chan- 
cery. The cause of action is not deemed to have ac- 
crued until the discovery, by the plaintiff or the per- 
son under whom he claims, of the facts constituting 
the fraud.’’ Code of New York as amended in 1877, 
§ 382. 

The Circuit Court, deeming the jurisdiction in 
equity and at law to be concurrent in cases like this, 
was of opinion that the question of limitation is con- 
trolled by the local statute and upon the authority of 
Carr v. Thompson, 87 N. Y. 160, adjudged that this ac- 
tion was not, within the meaning of section 382 of the 
Code, one “to procure a judgment other than for a 
sum of money, on the ground of fraud;’’ and that 
consequently the cause of action accrued upon the 
commission of the alleged frauds (which was in 1871), 
and not at the date of their discovery, on the 16th of 
April, 1873. As this view is controverted by the ap- 
pellant, and is the main ground upon which appellees 
rely for an affirmance of the judgment below, it must 
be examined. 

It is not clear that the decision in Carr v. Thompson 
goes as faras the Circuit judge supposed. That was 
an action against an agent to recover moneys obtained 
from his principals, and converted to his own use, by 





means of false and fictitious accounts, rendered from 
time to time, and which he represented to be correct 
and just. Fraud, although charged, was uot regarded 
by the State court as the basis of the action. It was 
not deemed a suit to recover damages for the fraud 
practiced, but one merely to recover damages for the 
violation of the agent’s contract or obligation to ac- 
count justly and honestly to his principals. The sole 
question, the State court said, presented by the com- 
plaint and answer was whether the agent properly per- 
formed his duty. It also was careful to say: “It is to 
be observed that the complaint is not framed for the 
purpose of opening an account stated. It does not al- 
lege the existence of such an account as an obstacle to 
a recovery, which require the aid of equity to remove; 
nor indeed does the answer set up any such defense.” 
These remarks, in connection with the further decla- 
ration that the words ‘“‘an action to procure a judg- 
ment other than for a sum of money on the ground of 
fraud,” sufficiently describe ‘“‘a case in which judg- 
ment for an accounting is sought in addition to, and 
asa means of reaching, ajudgment for money,’ lead 
us to doubt whether that court would hold, in a case 
like the present, that the time for commencing the 
action begins to run from the commission, not from 
the discovery, of the fraud. 

Be that as it may, itis an established rule of equity, 
as administered in the courts of the United States, that 
where relief is asked on the ground of actual fraud, es- 
pecially ifsuch fraud has been concealed, time will not 
run in favor of the defendant until the discovery of 
the fraud, or until with reasonable diligence it might 
have been discovered. Meader v. Norton, 11 Wall. 
442, 458; Prevost v. Gratz, 6 Wheat. 481; Michoud, v. 
Girod, 4 How. 503, 561; Veazie v. Williams, 8 id. 149, 
158; Brown v. Buena Vista, 95 U. 8. 157; Rosenthal v. 
Walker, 111 id. 180; 8. C., 4 Sup. Ct. Rep. 382; 2 Story 
Eq., § 1521la; Ang. Lim. 

In Bailey v. Glover, 21 Wall. 347, it was said that “in 
suits in equity, where relief if sought on the ground 
of fraud, the authorities are without conflict in sup- 
port of the doctrine that where the ignorance of the 
fraud has been produced by affirmative acts of the 
guilty party in concealing the facts from the other, 
the statute will not bar relief, provided suit is brought 
within proper time after discovery of the fraud. We 
also think that in suits in equity the decided weight 
of authority is in favor of the proposition that where 
the party injured by the fraud remains in ignorance 
of it, without any fault or want of diligence or care on 
his part, the bar of the statute does not begin to run 
until the fraud is discovered, though there be no spec- 
ial circumstances or efforts on the part of the party 
committing the fraud to conceal it from the knowl- 
edge of the party.’’ Inthe same case it was said: ‘“‘To 
hold that by concealing fraud, or by committing a 
fraud in a manner that concealed itself, until such 
time as the party committing the fraud could plead 
the statute of limitations to protect it, is to make the 
law, which was designed to prevent fraud, the means 
by which it is made successful and secure.’’ See also 
Traer v. Clews, 115 U. S. 538; 8S. C., 6 Sup. Ct. Rep. 
155. 
These observations were made with reference to an 
act of Congress prescribing a fixed time within which 
a suit between an assignee in bankruptcy and persons 
asserting adverse rights in property conveyed to 
such assignee should be brought. They are peculiarly 
applicable to a local~statute, which if followed would 
impair the power of the courts of the United States to 
enforce the settled principles of equity in suits of 
which they have, by the Constitution and the laws of 
the United States, full jurisdiction. While the courts 
of the Union are required by the statutes creating 
them to accept, as rules of decision in trials at com- 
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mon law, the laws of the severa] States, except where 
the Constitution, laws, treaties and statutes of the 
United States otherwise provide, their jurisdiction in 
equity cannot be impaired by the local statutes of the 
different States in which they sit. 

In U. S. v. Howland, 4 Wheat. 108, 115, Chief Jus- 
tice Marshall, speaking for the court, said that as the 
courts of the Union have a chancery jurisdiction in 
every State, and the judiciary act confers the same 
chancery powers on all, and gives the same rule of de- 
cision, its jurisdiction must be the same in all the 
States. The same view was expressed by Mr. Justice 
Curtis in his work on the jurisdiction of the courts of 
the United States (page 13), when he observed that 
“ the equity practice of the courts of the United States 
is the same everywhere in the United States, and they 
administer the same system of equity rules and equity 
Jurisdiction throughout the whole of the United States 
without regard to State laws.’’ Soin Payne v. Hook, 
7 Wall. 430, it was said: ‘‘We have repeatedly held 
‘that the jurisdiction of the courts of the United States 
over controversies between citizens of different States 
cannot be impaired by the laws of the States which 
prescribe the modes of redress in their courts, or 
which regulate the distribution of their judicial 
power.’ If legal remedies are sometimes modified to 
suit the changes in the laws of the States, and the 
practice of their courts, it is not so with equitable. 
The equity jurisdiction of the courts of the United 
States is the same that the High Court of Chancery in 
England possesses, is subject to neither limitation nor 
restraint by State legislation, and is uniform through- 
out the different States of the Union.’’ See also Robin- 
son v. Campbell, 3 Wheat. 221, 222; Boyle v. Zacharie, 
6 Pet. 658; Livingston v. Story, 9id. 656; Stearns v. Page, 
7 How. 819; Russell v. Southard, 12 id. 147; Neves v. 
Scott, 13 id. 272; Barber v. Barber, 21 id. 592; Green v. 
Creighton, 23 id. 105. 

In view of those authorities, it is clear that the stat- 
ute of New York upon the subject of limitation does 
not affect the power and duty of the court below—fol- 
lowing the settled rules of equity—to judge that time 
did not run in favor of defendants, charged with act- 
ual concealed fraud, until after such fraud was, or 
should with due diligence have been, discovered. 
Upon any other theory the equity jurisdiction of the 
courts of the United States could not be exercised ac- 
cording to rules and principles applicable alike in 
every State. It is undoubtedly true, as announced in 
adjudged cases, that courts of equity feel themselves 
bound, in cases of concurrent jurisdiction, by the stat- 
utes of limitation that govern courts of law in similar 
circumstances, and that sometimes they act upon the 
analogy of the like limitation at law. But these gen- 
eral rules must be taken subject to the qualification 
that the equity jurisdiction of the courts of the United 
States cannot beimpaired by the laws of the respect- 
ive States in which they sit. It is an inflexible rule 
in those courts, when applying the general limitation 
prescribed in cases like this, to regard the cause of ac- 
tion as having accrued at the time the fraud was or 
should have been discovered, and thus withhold from 
the defendant the benefit, in the computation of 
time, of the period during which he concealed the 
fraud. 

It results that even if this be not an action “ to pro- 
cure a judgment other than for a sum of money, on 
the ground of fraud,’’ within the meaning of the New 
York Code of Procedure, the limitation of six years, 
being applied here, does not, as adjudged below, com- 
mence from the commission of the alleged frauds. 

Can the suit be maintained if the cause of action is 
to be deemed to have accrued from the discovery of 
the fraud? 

In Burke v. Smith, 16 Wall. 401, where the local stat- 





ute prescribed six years for the commencement of ao. 
tions for fraud, the court, after observing the equity 
acts or refuses to act in analogy to the statute, said: 
“ We think a court of equity will not be moved to get 
aside a fraudulent transaction at the suit of one who 
has been quiescent during a period longer than that 
fixed by the statute of limitations, after he had know!- 
edge of the fraud,or after he was put upon inquiry with 
the means of knowledge accessible to him.” Without 
inquiring whether the plaintiff was not guilty of such 
gross laches, in applying for relief, as deprived him of 
all right to the aid of equity, and giving him the bene- 
fit of the limitation of six years to be computed from 
the discovery of the fraud, there seems to be even 
then no escape from the conclusion that the suit wag 
not brought in time. Seven years, lacking only seven 
days, elapsed after the discovery of the frauds by the 
plaintiff's testator before suit was brought. 

The plaintiff however contends that he had seven 
yeurs within which to sue. This position is supposed 
to be justified by the New York statute of September 
13, 1883, which declares that ‘“‘the time which shall 
have elapsed between the death of any person and the 
granting of letters testamentary or of administration 
on his estate, not exceeding six months, and the pe- 
riod of six mouths after the granting of such letters, 
shall not be deemed any part of the time limited by 
any law for the commencement of actions by execu- 
tors of administrators.”’ 2 Rev. Stat. N. Y. (Banks & 
Bros.’ ed.) 733, ch. 8, tit. 3, art. 1, § 9. 

If this statute has any application to a case where 
the cause of action accrued in the life-time of the tes. 
tator or intestate, it cannot avail the plaintiff. It 
does not give the party claiming the benefit of its pro- 
visions, both of the two periods of six months therein 
mentioned, but only such time, not exceeding six 
months, as elapsed after the death of the testator or 
intestate before the granting of letters, and the addi- 
tional time of six months after the granting of letters. 
Here only sixteen days intervened between the death 
and the granting of letters testamentary. I» comput- 
ing the time for suing there must be excluded only 
these sixteen days, and the six months immediately 
succeeding that period. In other words, applying the 
statute of 1873 to the case in hand, the plaintiff had 
only six years, six months and sixteen days, after the 
discovery, on Apil 16, 1873, of the alleged frauds, within 
which to sue; whereas this action was not brought 
until seven years, lacking only seven days, after the 
alleged frauds were discovered. 

We do not conceive that the time of granting the 
ancillary letters testamentary in New York can affect 
the question. The will having been proved in Illinois, 
the place of domicile, there was nothing to prevent 
the immediate issue of letters upon itin New York. 
By the laws of that State no further probate was nec- 
essary. A certified copy deposited in the office of the 
surrogate was all that was required. As this was in 
the executor’s power to have done at any time, be can 
hardly claim that his own voluntary delay should ex- 
tend the period which equity considers reasonable for 
the institution of a suit. 2 Rev. Stat. N. Y. (2d ed.) 
marg. page 67, § 82; Code Civ. Proc., § 2695, 

The decree is affirmed. 


MORTGAGE—ASSIGNMENT AS COLLATERAL 
FORECLOSURE — RIGHTS OF PARTIES. 


NEW YORK COURT OF APPEALS. 


GILBERT Vv. THAYER. 
Where the mortgage of a third person has been assigned by 
the mortgagee as collateral security for his own debt, the 
foreclosure of the mortgage by the assignee and his pur- 
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chase at the sale, as against the assignor, assuming that 
the assignor’s equity of redemption had not been foreclosed 
by making him a party, works no other result than to 
substitute the land for the mortgage in the hands of the 
assignee, and leaves it subject to the assignor’s right by 
payment of the debt to reclaim and hold the property dis- 
charged of the assignee’s lien. 

In such case the rights of the assignor attach to the land if 
the assignee becomes a purchaser, and to the purchase- 
money if the title goes to a stranger. 

PPEAL from order of General Term, fifth depart- 
ment, reversing an order of the surrogate of 

Ontario county, directing defendant to account as 

administrator for the proceeds arising from the sale of 

real estate. 


E. G. Lapham, for appellant. 


W. F. Cogswell, for respondent. 


Fincn, J. [Omitting question of practice.] The 
main question involved in the appeal was carefully con- 
sidered by the General Term, and but for its interest 
and importance and the alleged doubt clouding the 
opinions of this court upon the subject, might justly 
be allowed to rest upon the argument which prevailed 
with that tribunal. It is quite necessary, at the outset, 
to vlear the facts of a possible ambiguity. The con- 
tention of the appellants depends largely upon the 
theory that Gilbert stood as creditor of the Little 
Falls Company for a loan of $1,000, secured by a mort- 
gage of that company upon the lands in controversy, 
and Thayer was simply a guarantor of that loan, in 
consideration of a certain proportion of a large rate of 
interest agreed tobe paid. If that was the conceded 
situation, it is not impossible that the doctrine of sub- 
rogation might reach far enough to leave us still con- 
fronting the question principally discussed, but we 
need not pursue that inquiry since we are thoroughly 
satisfied that the case must stand upon a different 
relation of the parties which was deliberately fixed 
and chosen by themselves. 

Three persons, Gideon Pitts, Perez R. Pitts and 
Edwin Gilbert, the defendant’s intestate, loaned to 
George Thayer, the defendant, $3,000, taking his two 
notes, one for $1,000, dated October 1. 1859, payable in 
two years, with interest, and one for $2,000, dated 
November 1, 1859, payable in three years from date, 
with interest. It is undoubtedly true that Thayer 
borrowed this money to lend it in turn to the Little 
Falls Company. He had made application for a loan 
to that corporation which the leuders had refused, but 
at the same time intimating a willingness to take him 
as their debtor for the amount. Thisfact the surrogate 
expresses in his second finding in a somewhat ambigu- 
ous form, but not at all inconsistent with the further 
facts which he finds and with the papers executed to 
carry out the arrangement. The original proposition 
foraloan to the company was for $5,000. This the 
surrogate says, was refused, but he adds that the lenders 
“were willing to loan the sum of $3,000 provided the 
said Thayer would guarantee or become responsible 
for the same. Howthat responsibility was to be as- 
sumed, or what form it should take, the surrogate 
does not determine, except as he finds the form that 
it did take, and that form is a direct loan to Thayer in 
the first instance, making him the primary sole debtor 
to the lenders, and leaving him to deal with the corpo- 
ration as he pleased, save that the finding may leave 
room for a possible inference that if Thayer secured 
on his loan to the corporation an interest of fifteen 
per cent, he should allow to the lenders an interest of 
ten percent. The defendant made such loan and took 
from the Little Falls Company their notes correspond- 
ing with those given by Thayer to this creditors in 
dates and amounts and periods of maturity, but pro- 





viding for interest at fifteen per cent, payable semi- 


aunually. These notes were secured by the company’s 
mortgage to Thayer of their real estate on the east 
side of the river, dated two days earlier than the date 
of the October note. There the matter rested, with 
the rights and relations of the parties thus fixed, fora 
period of more than four months. On the 4th of 
February, 1860, Thayer assigned his notes and mort- 
gages against the company to his lenders as collateral 
security for hisown debt to them. The assignment 
is in writing, and is proved to have been prepared by 
Gilbert and written by him. There is no room for 
misunderstanding the fact it establishes. It recites 
the debt of Thayer to the original lenders, describing 
by dates and amounts the notes he had given and 
transfers as security for that debt the mortgage and 
notes of the company, expressly providing that on pay- 
ment of his own notes the assignment should be void 
and of “ none effect.” It is not possible in the face of 
this deliberate, instrument, in the handwriting of 
Gilbert himself, to transform the declared relation 
into a primary indebtedness of the corporation to him 
and his associates, simply guaranteed by Thayer; and 
there is no equity in this claim which has slept for 
almost a quarter of a century until changing values 
have given it great value, such as to justify a struggle 
to turn it into something different from the form 
which it deliberately assumed. 

In May, 1861, Gilbert died and Thayer and the 
widow became administrators of his estate. In the In- 
ventory which they filed no mention is made of the 
Little Falls Company’s notes and mortgages, but the 
debt of Thayer to Gilbert is included. In the original 
loan of $3,000, each of the three parties furnished one- 
third and Thayer’s debt to the amount of $1,000 was 
the property of Gilbert. We find in the inventory 
accordingly one-third of the note of October, 1859, and 
one-third of that of November, 1859, credited to the 
estate as assets and due to the estate from Thayer. 
There was athird note of earlier date for $224.09 in- 
ventoried as due from him. The final settlement of 
the accounts shows that all three notes were paid to 
the estate, the one last mentioned in 1862, and the 
other two May 30, 1863. Soon after the death of Gil- 
bert the Little Falls Company gave to Thayer another 
mortgage, but uponits property on the west side of 
the river, dated November 26, 1861, and conditioned 
to secure the payment of $1,000 in one year with in- 
terest at twelve per cent, payable semi-annually. The 
consideration of this mortgage was a vew loan to the 
company by Thayer to about one-half of the amount, 
the remaining half securing arrears of interest on the 
existing debt to him, and this, the west side mortgage, 
was assigned to the three creditors of Thayer aa col- 
lateral security for his debt to them precisely in the 
same manner as the first or east side mortgage. These 
transfers in legal effect were each a mortgage of a 
mortgage or a pledge of a mortgage. The assignees got 
only a defeasible title, subject to destruction by the 
payment of the debt at any time before the rights of 
the assignor were forcclosed or extinguished. Both 
mortgages were foreclosed, and on asale the lands were 
purchased by the administrators of Gilbert. The 
second or west side mortgage was foreclosed by adver- 
tisement, the two Pitts and the representatives of Gil- 
bert appearing as mortgagees, the sale taking place 
February 16, 1863, and under the law of Minnesota one 
year thereafter being allowed for redemption by the 
mortgagor, in default of which the equity became 
extinct. The east side mortgage was foreclosed by a 
suit in equity in the name of the Pitts as plaintiffs to 
whom for convenience the right of the estate had been 
transferred, but to neither foreclosure was Thayer a 
party in his individual character. In the equity suit 
he was not a party in any capacity, and in the fore- 
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closure by advertisement be is affected no further than 
his action as a foreclosing mortgagee as administrator 
of the Gilbert estate would involve. 

The property now in controversy is that covered by 
the second or west side mortgage, aud after the pay- 
ment by Thayer of his debt to the estate, was conveyed 
by him as administrator and by Mrs. Gilbert as admin- 
istratrix to a third person, who in turn conveyed it to 
Thayer, who has since sold it for larger sums. Are 
“these proceeds his own, or do they constitute assets in 
his hands belonging to the estate of Gilbert? 

Necessarily they must belong to either the assignor 
or assignee, for by the foreclosure the equity of the 
mortgagor was effectually cut off and destroyed. The 
claim of the assignee is founded upon the pur- 
chase under that foreclosure by the administrators of 
Gilbert, and is that an absolute title passed to the 
estate which was not and could not be transferred by 
the deeds to Thayer, and so the lands are to be treated 
as personal assets and accounted for to the next of 
kin. 

Two cases have substantially determined as the 
doctrine of this court, that where the mortgage of a 
third persou has been assigned by the mortgagee as 
collateral security for his own debt, the foreclosure of 
that mortgage by the assignee and his purchase at the 
sale, as against the assignor, work no otber result than 
to substitute the land for the mortgage in the hands of 
the assignee, and to leave it subject to the assignor’s 
right by payment of the debt to reclaim and hold his 
own property discharged of the assignee’s lien upon 
it. Slee v. Manhattan Co., 1 Paige, 48; Hoyt v. Mart- 
ense, 16 N. Y. 331. Of course these cases assume that 
upon the foreclosure the equitable right of the assignor 
was notinvolved by making him a party and foreclos- 
ing such right, but deal with the result where the 
right survives the foreclosure; and they were subse- 
quently criticised by suggestions to which our atten- 
tion is invited. Bloomer v. Sturges, 58 N. Y. 168. In 
that case the court held that the assignor defendant 
was so made a party defendant in the foreclosure 
action that its equity as well as that of the mortgagor 
was involved in the judgment and extinguished by the 
sale. Of course that ended the inquiry, and any 
decision of what would have been the rights of the 
Ocean Bank, if not involved in the action, was need- 
less, and valuable only as a caution. That caution be- 
comes applicable upon the facts before us, and makes 
it prudent to take the measure of its just force. 

The opinion of Johnson, J., points out that in Hoyt 
v. Martense, the debt of the assignor, to which the 
assignment of the mortgage was collateral, was not yet 
due, and so the foreclosure was conducted in the names 
of both assignor and assignee, and for the understood 
purpose of cutting off the equity of the mortgagor with- 
out affecting the relations of the plaintiffs between 
themselves. In the case before us that difficulty did 
not exist, for Thayer as an individual and as assignor 
was not a party at all, and his personal rights not 
thereby involved or imperiled. The opinion again 
shows that in Sleev. Manhattan Co., the foreclosure 
was by advertisement, and did not and could not affect 
any one but the mortgagor of the land, and those 
claiming under him as owner of the equity of re- 
demption, or by aright subsequent to the mortgage, 
and was declared to leave untouched the right of the 
assignor as completely as if the foreclosure had been 
by an action in equity to which the assignor was not 
made a party. So far the comments of the court upon 
the two authorities bore upon the case then in hand, 
and served to show that it stood outside of their scope 
and range. But then followed a suggestion throwing 
doubt upon their doctrine where the assignor’s right 
remained. The learned judge conceded that right but 
questioned only its extent, and doubted whether the 
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equity of the assignor extended to the land itself, or 
merely to a lien for the definite sum of the debt secured 
by the mortgage. No such doubt remains in our minds, 

In Dalton v. Smith, 86 N. Y. 176, we held that the 
right of the assignor attached to the land if the assig. 
nee became the purchaser, aud to the purchase-money 
if the title went to a stranger. In that case the appel- 
lant’s points cited Bloomer v. Sturges, as having effec. 
tually shaken the previous authorities. Our opinion 
then was and still remains that the assignment is in 
substance a mortgage or pledge of the transferred 
security; that it gives to the assignee merely a defeas- 
ible title which ends upon payment of the debt, leay- 
ing the ownership in the assignor precisely as if no 
transfer had been made; that such defeasible title 
cannot be changed or enlarged as against the assignor 
by any act or dealing of the assignee, or his represen- 
tatives, to which the assignor is not in some mannera 
party; that if the assignee forecloses the mortgage 
without also foreclosing the assignor’s right, and be- 
comes a purchaser at the sale, he holds the land asa 
substitute for the mortgage, and precisely as he held 
the latter, and by no other, or different, or stronger 
title; and that whatever of benefit results from extin- 
guishing the mortgagor’s equity inheres in the security 
assigned in its changed form, and goes of necessity to 
him who resumes his ownership by payment of the 
debt. The sale to the assignee, freeing the property 
from the mortgagor’s equity, affected the relations of 
both assignor and assignee with the original mortgagor, 
but not at all their relations with each other. The 
security was thereby strengthened and made more 
valuable, but remained a security still, and held by the 
same defeasible title, and upon the same conditions as 
at first. That is not only the logical but the just view 
of the transaction. The assignee gets exactly what he 
bargained for, and what is his of right. While he holds 
the security, whether in the form of mortgage or of 
land, he gains the added protection of the added value; 
but when his debt is paid and title annulled, he has no 
claim to any thing more. It is said in the Slee caseto 
be the invariable rule that where the mortgagee has 
gotten a renewal ofa lease, or obtained any other 
advantage in consequence of his situation as such 
mortgagee, the mortgagor coming to redeem is entitled 
to the benefit thereof. We have carried that doctrine 
far enough to hold that one who received as collateral 
a salt block, and leased with others of his own, toa 
corporation, taking stock in exchange, might be deemed 
to have elected to treat the property as entitled to the 
stock, and that the latter was an incidental benefit 
accruing, the right to which on redemption was the 
mortgagor’s. Chapman v. Porter, 69 N. Y. 276. If the 
assigu ment to Gilbert be treated asa pledge, Camp- 
bell v. Parker, 9 Bosw. 322; Dalton v. Smith, supra, the 
rule is equally familiar that the pledgee must account 
for incidental income. or profits derived from the 
pledge, and that equity will not tolerate a separation 
of the pledge from the debt. Here the foreclosure and 
sale was aan incident belonging to possession of the 
collateral, and to the trust which that possession 
created. It became the duty of the administrator to 
sell because the trust security demanded that action 
for its safety and strength. It became the duty of the 
administrator to buy for the protection of the estate, 
and of the assignor ultimately liable, and whatever of 
benefit resulted was an incident of the trust, and be- 
longed to the two parties concerned, according to their 
respective rights, and when the assignor redeemed, be- 
longed wholly to them. 

The argument founded upon the doctrine of merger 
is well answered by the opinion of the General Term, 
which shows that in equity such merger will never be 
allowed against the interest of the parties or their 
obvious intention, or where the two estates are held 
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in different rights. We have recently affirmed that 
view of the doctrine. Smith v. Roberts, 91 N. Y. 4765. 

The contention that some unpaid interest should be 
accounted for by defendant cannot survive the settle- 
ment of the administrator’s accounts by the surrogate. 
The notes were then paid with interest. Ifa greater 
rate was chargeable that was the time and occasion to 
have asserted the claim. 

The order of the General Term should be affirmed 
with costs. 

All concur. 

Order affirmed. 


——_—_—_—— 


STATU TE—CITIZENS—WOMEN AND MINORS. 


MISSOURI SUPREME COURT, FEB 1, 1887. 


STATE EX REL. MCCAMPBELL Vv. CoUNTY COURT. 


In determining whether a majority of the “ assessed tax pay 
ing citizens’ have signed a petition for the granting of a 
dram shop license, as required by the statute of Missouri, 
before any such license can be granted, women and minors 
who are assessed and pay taxes must be counted. The 
word “citizens,” as used in the statute,cannot be limited in 
its signification to such male persons as have the right to 
vote. 


HIS was a proceeding by mandamus against the 
County Court of Howard county, to compel that 
court to grant a license for the keeping of adram shop. 


Samuel C. Major and H. W. Cockrell, for relator. 
R. C. Clark, for respondent. 


Norton, J. Itis provided in the acts of 1882, p. 86, 
as follows: ‘‘ Section 5442. It shall not be lawful for 
any County Court in this State, or clerk thereof in 
vacation, to grant any license to keep a dram shop in 
any town or city containing 2,500 inhabitants or more, 
until a majority of the assessed tax paying citizens in 
the block or square in which the dram shop is to be 
kept, shall sign a petition asking for such license to 
keep a dram shop in such block or squarein such town 
or city, norin any city containing less than 2,500 in- 
habitants, nor in any incorporated town or municipal 
township, until a majority, of both of the ‘assessed 
tax-paying citizens * therein, and in the block or square 
in which the dram shop is to be kept, shall signa 
petition asking for such license to keepa dram shop 
therein.’ 

The questions presented by the record before us in- 
volve a construction of the above act, and are as fol- 
lows: Is it incumbent on the County Court in deter- 
mining whether a petition presented for dram shop 
license in any town or city signed by a majority of the 
assessed tax payers, to count married or single women, 
who reside in the city or town and own property in 
their own right, and who are assessed thereon by the 
regular assessors of the city at the last assessment? 

Second. Are minors resident in said city who have 
guardians and who own property}regularly fassessed to 
be counted ? 

Third. Are citizens residing outside of the city and 
who own property in said city and who are regularly 
assessed to be counted? 

The solution of these questions depends upon the 
meaning to be given to the word citizens, and ascer- 
taining that, the usual canons of construction with 
reference to the construction of statutes must be ap- 
plied. One of these rules is that statutes are to be 
read according to the natural and obvious import of 
the words without resorting to subtle or forced con- 
struction for the purpose of either limiting or extend- 
ing their operation. ‘‘The fundamental reason for 
this rule is to be found in the consideration that unless 





courts, asa general thing, construe language in the 
same sense in which it is used by the Legislature, that 
is, according to the ordinary and natural import, it 
would be in vain to attempt to preserve any harmony 
between the co-ordinate departments of the govern- 
ment, and the contrary doctrine would open the door 
to intolerable looseuess of construction.” Sedg. on 
Stat. L. 219. 

This rule of construction forbids us to accept the 
proposition so earnestly and ingeniously contended 
for by counsel for the relator, viz.: That the word 
citizens as used in the above section only includes 
such male citizens as have the right to vote. 

To give the word this meaning would be in plain 
disregard of the rule, by restricting its application to 
a fractional part of the persons falling within the 
customary and usual meaning of the term citizen. If 
the Legislature intended this, their intention could and 
doubtless would have been unmistakably expressed 
by making the section read “assessed tax paying 
voters’’ instead of ‘assessed tax paying citizens.” 
This they have not done and we cannot by construction 
expunge the word citizens as the Legislature has 
written it, and writein its place the word voters. 

A citizen is-defined by Webster to be: ‘‘ A person, 
native or naturalized, who has the privilege of voting 
for public officers and who is qualified to fill public 
offices in the gift of the people; also, every native born 
or naturalized person of either sex, who is entitled to 
full protection in the exercise and enjoyment of so- 
called private rights.” Bouvier's definition of a citi- 
zen in American law, is: ‘One who, under the Con- 
stitution and laws of the United States, has a right to 
vote for representatives in Congress and other public 
officers, and who is qualified to fill offices in the gift of 
the people. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside.”” Abbott defines it thus: A 
person who owes allegiance to the United States and 
may claim a reciprocal protection from a Government. 
One who is amember of a nation or of the body politic 
of a sovereign State. ‘‘ Age or majority is not involved. 
The most important political rights are not indeed 
acquired until the age of twenty-one; but it is not 
the possession of those which constitutes citizenship, 
nor is citizenship in abeyance while they are. Nor is 
sex involved. Women are citizens fully and truly as 
men; nordoes a recognition of women's citizenship 
involve a grant of political rights, such as are indeed 
usually conferred only upon citizens, but do not inhere 
in that status.’’ 1 Abb.Law Dict.223-4. United States v. 
Anthony, 11 Blatchf. 200; Minor v. Happersett, 21 Wall. 
162; United States v. Reese, 92 U. S. 214; 1 McArthur, 
169; Volenburgh v. Brown, 43 Cal. 42. 

Accepting the definition thus put upon the word citi- 
zen by the highest authority, we must return an 
affirmative answer to the first two questions propoun- 
ded by the record. 

If the design of the Legislaturein requiring a peti- 
tion signed by a majority of the assessed tax paying 
citizens to be presented as a condition precedent to 
the exercise by the County Court of the power to grant 
a license to keep a dram shop ina block of acity con- 
taining 2,500 or more inhabitants,was to afford protec- 
tion to that extent to the property inthe block, no 
reason is perceived why the word ‘“‘citizen’’ should be 
restricted in its meaning only to those who are voters, 
inasmuch as the property of women and minors would 
be affected as well as that of the citizen clothed with 
the privilege of voting. If the location of adram shop 
in sucha block would affect injuriously the property, 
as to rental value or otherwise, belonging to a citizen 
voter it would also affect in the same way that owned 
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by women and minors, both of which classes would be 
denied the protection the statute was designed ‘to 
afford, if we putthe construction upon the word 
“citizen” the relator’s counsel contended for. We 
think it cannot be reasonably urged that when one 
citizen is entitled to vote owns but one lot in a block 
and all the rest of the block is owned by women, either 
married or single, or minors, to the number of twenty, 
and all of whom are assessed thereon, that a petition 
signed by the one citizen would be a majority, in the 
sense of the statute,of the assessed tax-paying citizens, 
and that the County Court would be bound to act upon 
that, and close their eyes on the assessment list dis- 
closing the fact that there were twenty other assessed 
tax-paying citizens owning property in the block. And 
yet such would be the result under the construction 
contended for by relator. 

Thecase of State ex rel. Fitzpatrick v. Mayers, 80 
Mo. 601, returns a negative answer to the third and 
last question stated in the foregoing part of this opin- 
ion. The peremptory writ will be and is hereby denied. 


All concur. 
PA a aaa 


NEW YORK COURT OF APPEALS ABSTRACT. 

ASSIGNMENT — AGREEMENT TO PREFER — FRAUD — 
ATTACHMENT — SUFFICIENCY OF AFFIDAVITS. — A 
promise by a debtor to make a preferential assigument 
in favor of a particular creditor in case it became 
necessary to protect him is notin lawa fraud upon 
other creditors, nor is it conclusive evidence of fraud 
so far as to avoid an assignment madein pursuance 
thereof. A debtor may obtain credit by a promise to 
pay in the future, either in cash or in property, or by 
promising to give his check or an indorsed note, or a 
confession of judgment. Neither such a promise nor 
its performarce is a legal fraud upon any one; and 
why may he not promise to give security upon the 
property purchased, or other property? Sucha prom- 
ise, honest, in fact, has never been held to be a fraud, 
or to work a fraud-upon creditors. Security honestly 
given in pnrsuance of such a promise relates back to 
the date of the promise, and except as to intervening 
rights, is just as good and effectual asif given at the 
date of the promise; and it has generally been so held 
even in bankruptcy proceedings. Bump Baukruptcy 
(10th ed.) 821; Forbs v. Hard, 102 Mass. 427; Bank of 
Leavenworth v. Hunt, 11 Wall. 391; Burdick v. Jack- 
son, 7 Hun, 488; Ex parte Ames, 1 Low. 561; Ex parte 
Fisher, L. R., 7 Ch. App. 636; Ex parte Kilmer, L. R., 
13 Ch. App. 245; Mercer v. Peterson, L. R., 2 Exch. 
304; S. C., L. R., 3 Exch. 103. But here theagreement 
was to make the preferential assignment in case it be- 
came necessary to protect the creditor; and it is 
further claimed that such a conditional agreement is 
a fraud upon other creditors. A failing debtor may 
make an assignment preferreing one or more creditors, 
because he is under a legal, equitable or moral obliga- 
tion to doso, or he may do it from mere caprice or 
fancy, and the law will uphold such an assignment 
honestly made. If he may make such an assignment 
without any antecedent promise, why may he not 
make it after and in pursuance of such a promise? 
How can an act otherwise legal be invalidated because 
made in pursuance of a valid orinvalid agreement 
honestly made? In Smith v. Craft, 11 Biss. 340, Judge 
Gresham held that such a conditional agreement for 
a future performance was a fraud upon creditors. But 
in the same case, in 11 Fed. Rep’r, 705, upon a rehear- 
ing, Judge Woods held that the same agreement was 
not fraudulent, and in a very satisfactory opinion 
showed that such an agreement as we have here for a 
future preference in case of insolvency, is not a lega) 
fraud upon creditors. See also Walker v. Adair, 1 





Bond, 158; Anderson v. Loeks, 59 Miss. 111; Spauld- 
ing v. Strong, 37 N. Y. 135; S. C., 38 id. 1; Haydock y, 
Cooper, 53 id. 68. This agreement did not create any 
lien, legal or equitable, upon the property of the de. 
fendants. It was not an agreement fora future lien 
upon the specific property, which is sometimes held to 
create an equitable lien which may be enforced in 
equity. It was not an agreement for any lien at all, 
It was simply an agreement in case of an assignment 
by the defendants, to prefer Whiting. The agreement 
did not bind defendant’s property, nor incumber it, 
but left it subject to all the remedies of their creditors, 
and it neither hindered nor delayed those creditors, 
They could have made the same assignment without 
&@ previous agreement, and it is impossible to perceive 
how the agreement worked any legal harm to any one, 
We think there were sufficient facts set forth in the 
affidavits to give the court jurisdiction to determine 
whether or not the defendants, in threatening to make 
and in making the assignment, were actuated bya 
fraudulent intent. A few days before the assignment 
was made the defendants reported that they were 
entirely solvent, and could pay all"their debts in full, 
and they made a statement of their affairs, showing a 
large surplus of assets over liabilities. Soon after these 
representations they claimed that they could not pay 
their debts in full, and that they were insolvent, and 
proposed to their creditors a compromise of fifty cents 
on the dollar, payable in nine, twelve and fifteen 
months, without security. The evidence tended to 
show that they had been engaged in a prosperous busi- 
ness yielding them large profits, and they gave no 
satisfactory or intelligible explanation of their sudden 
alleged insolvency. They threatened that unless their 
offer of compromise was accepted they would make an 
assignment preferring Whiting, and that then the rest 
of their creditors would get little or nothing. The 
efforts of the defendants with the co-operation of their 
assignee after the assigument, apparently to coercea 
compromise at twenty-five cents on the dollar, their 
offer ‘‘tofix it up’’ with a creditor afterward if he 
would assent to the compromise, their selection of a 
foreign assignee, the relations between him and them 
and the secret promise of a future preference, are also 
pertinent facts. The court at General Term looking 
at no one fact, but at all the facts before und after the 
assignment, could, we think, find that the assignment 
was threatened and made, not solely for the honest 
purpose of devoting their assets to the payment of 
their just debts, but while not actually insolvent, to 
coerce a favorable compromise from their creditors 
and thus secure a benefit to themselves. The proof of 
the fraudulent intent alleged may not have been very 
cogent, but it was sufficient to give the court below 
jurisdiction to award the attachment, and hence we 
are bound by its decision and have no jurisdiction to 
interfere therewith. Feb. 1, 1887. National Park Bank 
of New York v. Whitmore. Opinion by Earl, J. 


MUNICIPAL CORPORATION—OBSTRUCTION ON WALKS 
—NOTICE—CHILD INJURED—IMPUTABLE NEGLIGENCE. 
—The rule requiring care on the part of municipalities 
in protecting and keeping safe the public streets, and 
which subjects such corporations to the consequences 
of a disregard of their statutory duties in this respect, 
is wholesome and founded in just principles. Where 
the question of negligence in not removing an obstruco- 
tion unlawfully placed in a public street by third 
persons depends upon implied notice, what is a reason- 
able time from which notice is to be inferred must be 
determined upon the circumstances, giving weight to 
the consideration that municipal authorities cannot be 
expected to act with the promptness and celerity of 
individuals in conducting their private affairs. Al- 
though a city is not liable for the placing by a third per- 
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son of adangerous obstruction upon one of its side- 
walks, yet if it fail to cause its removal after due notice 
of its existence, it is responsible for any damage occa- 
sioned thereby. Tuesday, A. placed a bar counter 
upon the sidewalk leaning against the wall of his build- 
ing and it remained there until the following Saturday 
when plaintiff's intestate, a child between five and six 
years of age, while playing about the counter, was 
fatally injured by the falling of the counter upon him. 
Held, that lapse of time, together with the fact that 
the street was in a busy and frequented part of the 
city, made it a question for the jury whether the city 
authorities ought to have known of the obstruction 
and have caused its removal before the accident, and 
that a nonsuit was error. The remaining question re- 
lates to the alleged negligence of the plaintiff's intes- 
tate. The intestate wasachild between five and six 
years of age. We understand the rule to be that inan 
action for an injury founded on negligence, contribu- 
tory personal negligence cannot be attributed to a 
child of very tender years, who from his age cannot 
be supposed capable of exercising judgment or dis- 
cretion, although the injury would not bave happened 
without his concurring act, and although that act, if 
committed by anadult, would be a negligent one. In 
such a case adefendant whose negligence was acon- 
stituent element of the transaction, and without which 
the injury would not have happened, is legally respon- 
sible, notwithstanding the negligence of the infant, 
unless it appears thatthe parents or guardians were 
negligent in permitting the child to be brought into 
the situation which subjected it to the hazard and re- 
sulting injury. There is an obligation in general upon 
all persons to conduct themselves with prudenceand 
care, and not recklessly, or even incautiously expose 
themselves to danger, even from negligent acts of 
others. But the law exactsno impossibility. It does 
not require an infant before reaching the age of dis- 
cretion to exercise discretion. But it imposes upon 
parents and guardians the duty of using reasonable 
care to protect those incapable of protecting them- 
selves, and if they fail to exercise such care, and the 
infant is thereby brought into danger, and suffers in- 
jury from the negligent act of another, the negligence 
is deemed the negligence of the infant. This rule of 
imputable negligence operates harshly upon the inno- 
cent and unconscious child, but any other rule would 
put upon the defendant a loss for which he was only 
in part responsible. In Hartfield v. Roper, 21 Wend. 
615; S. C., 34 Am. Dec. 273, it was held as matter of 
fact that there was no negligence on the part of the 
defendant, and that there was negligence on the part 
of the parents in permitting a child of two and a half 
years of age to be inthe roadway. The new trial in 
that case was properly granted on‘ eitherground. There 
are some remarks in the opinion which, disconnected 
with the context, may be construed as sustaining the 
proposition, that although there was no negligence 
on the part of the parents, the plaintiff could 
not maintain the action if the conduct of the child 
contributed to theinjury. But we understand the 
present doctrine on this question to be that itis not 
sufficient to defeat a recovery for an injury to a child, 
not sui juris, caused by the negligence of a defendant, 
that the act of the child was one which, in an adult, 
would be deemed a negligent one contributing to the 
injury. There must also be concurring negligence on 
the part of the parents or guardians. Ihl v. The Forty, 
second Street R. R. Co., 47 N. Y. 317; 8. C.,7 Am. 
Rep. 450; McGarry v. Loomis, 63 N. Y. 104; S. C., 20 
Am. Rep. 510. If no such negligence is found the 
doctrine of contributory negligence has no application. 
In this case the child, in playing about the counter, 
was indulging a natural instinct in amusing himself, 
and was not guilty of legal negligence, ‘‘ although he 





contributed to the mischief by his own act.” Lord 
Denman, in Lynch v. Murdin, 1 Adol. & Ell. (N.8.) 30. 
The law does not define when achild becomes su? juris. 
If there was any question whether the plaintiff's intes- 
tate had sufficient discretion to understand the danger 
of the situation, it should have been left to the jury, 
with proper instructions as to the degree of care exac- 
ted of a child of tender years under the circumstances. 
Mangam v. Brooklyn R. R. Co., 38N. Y. 455; Mc- 
Govern v. N. Y.C. & H. R. R. R. Co., 67 id. 418; 
Byrne v. Same, 83 id. 620; Dowling v. Same, 90 id. 670; 
hk. R. Co. v. Stone, 17 Wall. 657. It is insisted how- 
ever that the father of the intestate was chargeable 
with negligence in permitting the child to beon the 
sidewalk unattended. It has been held that it is not 
per se wrongful or negligent to permit children to play 
in the street. McGarry v. Loomis, supra; McGuire v. 
Spencer, 91 N. Y. 303; S. C., 43 Am. Rep. 668. It may, 
ormay not, be negligence, depending upon circum- 
stances. It was, wethink, for the jury to determine 
whether the father of the intestate was guilty of negli- 
gence. The plaintiff is entitled to the most favorable 
inference deducible from the evidence, and in review- 
ing the nonsuit, all contested questions of fact are to 
be deemed established in his favor. The jury would 
have been entitled to have found from the evidence 
that the father left the child at the door of the store 
to go into the store to make change, cautioning the 
boy not to go far away, and, on his return, from two 
to five minutes later, the accident had happened. It 
would be, we think, too strict a rule to impute negli- 
gence to the father, asa matter of law, under such 
circumstances. See Cosgrove v. Ogden, 49 N. Y. 255; 
S. C., 10 Am. Rep. 361. Feb. 1, 1887. Kunz v. City of 
Troy. Opinion by Andrews, J. 


RAILROAD — ELEVATED — RIGHTS OF ABUTTING 
OWNERS — DAMAGES. — An elevated! railroad in the 
streets ofa city, operated and constructed as at pres- 
ent, is a perversion of the use of the street from the 
purposes originally desigued for it, and is a use which 
neither the city authorities nor the Legislature can 
legalize or sanction without providing compensation 
forthe injury inflicted upon the property of abutting 
owners. Abutters upon a public street, claiming title 
to their premises by grant from the municipal author- 
ities, acquire an easement in the bed of the street for 
ingress and egress to and from their premises, and also 
for the free and uninterrupted passage and circulation 
of light and air through and over such street for the 
benefit of their property situated thereon. The owner- 
ship of such easement is an interestin real estate, con- 
stituting property within the meaning of that term, as 
used in the Constitution of the State, and requires 
compensation to be made therefor before it can law- 
fully be taken from its owner for public use. The 
erection of an elevated railroad, the use of which is in- 
tended to be permanent, in a public street, and upon 
which cars are propelled by steam engines, generating 
gas, steam and smoke, and distributing in the air 
cinders, dust, ashes and other noxious and deleterious 
substances, and interrupting the free passage of light 
and air to and from adjoining premises, constitute a 
taking of the easement, and its appropriation by the 
railroad corporation, rendering it liable to the abutters 
for the damages thereby occasioned to their property. 
Feb. 1, 1887. Lahr v. Metropolitan Elevated R. Co. 
Opinion by Ruger, C. J. 


SURROGATE— JURISDICTION TO CALL GUARDIANS, 
ETC., TO ACCOUNT—JURISDICTION LIMITED—IMPEACH- 
ING SETTLEMENT FOR FRAUD. — To constitute a testa- 
mentary trustee it is necessary that some express trust 
be created by the will. Merely calling an executor or 
guardian a trustee doesnot make him such. The pro- 
visions of the statute (Code Civ. Pro., $$ 2842-2850) 
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in regard to accountings by testamentary trustees are 
not applicable to the case of testamentary guardians. 
A Surrogate’s Court is one of inferior, limited juris- 
diction, and those claiming under the decree of a 
surrogate must show affirmatively his authority to 
make it and the facts which give him jurisdiction. In 
respect to accountings by testamentary trustees or 
guardians, a surrogate takes no incidental powers or 
constructive authority by implication which is not 
expressly given by statute. Carman v. Merritt, 31 
Barb. 341; Wood v. Brown, 34 N. Y. 342; Craig v. 
Craig, 3 Barb. Ch. 76; Re Woodworth, 2 id. 351; Re 
Andrews, 1 Johns. Ch. 99; Bulkley v. Van Wyck, 5 
Paige, 534, 536. Theré isa distinction between testa- 
mentary trustees, testamentary guardians and guar- 
dians appointed by a surrogate, and the Code provides 
a distinct system as to accounting by each. An at- 
tempted judicial settlement by a surrogate of the ac- 
counts of a guardian appointed by him, or a testamen- 
tary guardian, made either before or since the adopt- 
ion of the Code of Civil Procedure, but while the 
guardiansbip continued, is void for want of jurisdic- 
tion. H., appointed guardian by will of S., acted as 
such from October 31, 1877, to November 5, 1884. 
Afterward H. passed two several accounts, as such 
testamentary guardian and upon such accounting, de- 
crees were made, one on December 30, 1878, and 
another on January 10, 1881, which purported to finally 
settle and allow said accounts. Upon both account- 
ings full commissions were awarded as upon receiving 
and paying out not ouly the income received during 
the period, but alsothe capital of the estate. S. be- 
came of age July 25, 1884, and on November 5, 1884, H. 
filed a final account, for which he prayed a settlement, 
and asked to be discharged from all liability as such. 
Ou the hearing S. appeared by counsel, and the ac- 
counts rendered by H. were objected to on the ground 
that, by reason of excessive commissions, the balance 
was less than was properly chargeable to H. In answer 
to these obligations H. relied upon the decrees upon the 
former accountings as conclusive on the question of 
his right as to the commissions as charged. The objec- 
tions were amended, and 8. claimed that said former 
decrees were without the jurisdiction of the surrogate 
to grant, so far asthe matter of commissions were 
concerned, and were obtained by misrepreseutation. 
Held, that the decrees of December, 1878, and January, 
1881, had no force or effect as adjudication, and all ob- 
jections to commissions and other charges were open 
to 8. Commissions properly allowable should be 
determined upon the final accounting according to the 
law existing at that time. On the examination, ques- 
tions were put to H., which, although not calling for 
facts which would have positively proved fraud in 
rendering the former account, yet tended in that 
direction. Held, that the questions were proper. Feb. 
1, 1887. Matter of Settlement of Accounts of Hawley. 
Opinion by Rapallo, J. 


———__$_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

MALICIOUS PROSECUTION —PROBABLE CAUSE—JUDG- 
MENT—STATE AND FEDERAL COURTS. — The Slaugh- 
ter-house Company, having by its charter a monopoly 
of the slaughtering business in and around New 
Orleans, brought suit in the United States Circuit 
Court for Louisiana against the Butchers’ Company, 
to restrain it from carring on the same business, which 
the latter claimed aright to do under the provisions of 
the Louisiana Constitution, vesting the regulation of 
the business in municipalities, and abolishing the 
monopoly thereof. The Circuit Court gave judgment 





in favor of the Slaughter-house Company, but upon 
appeal to the United States Supreme Court, this wag 
reversed. Held, that the judgment of the Circuit 
Court was sufficient evidence of probable cause to 
prevent the maintenance of an action for malicious 
prosecution, brought by the Butchers’ Company against 
the Slaughter-house Company in the State courts; 
and the fact that before the beginning of the suit in 
the United States Circuit Court, the State courts had 
decided against the Slaughter-house Company in a suit 
brought by it against the city of New Orleans, to re- 
strain the city from proceeding under the new con- 
stitutional provisions, did not alter the case. How 
much weight, as proof of probable cause, shall be at- 
tributed to the judgment of the court in the original 
action, when subsequently reversed for error, may 
admit of some question. It does not appear to have 
been judicially determined in Louisiana. In the case 
of Griffis v. Sellars, 4 Dev. & B. 177, Ruffin, C. J., said 
“that probable cause is judicially ascertained by the 
verdict of the jury, and judgment of the court thereon, 
although upon an appeal a contrary verdict and judg- 
ment be given in a higher court.’’ In Whitney v. 
Peckham, 15 Mass. 243, such a judgment was held to 
be conclusive in favor of the existence of probable 
cause. Tothe same effect is Herman v. Brookerhoff, 
8 Watts, 240, in an opinion of Chief Justice Gibson. 
The decision in the case of Whitney v. Peckham, ubi 
supra, however was questioned by the. Supreme Court 
of New York in the case of Burt v. Place, 4 Wend. 591, 
598, where Marcy, J., delivering the opinion of the 
court, said that the Massachusetts decision rested 
entirely upon Reynolds v. Kennedy, 1 Wils. 232, which 
had been qualified by the decisionof Eyre, baron of 
the exchequer, in Sutton v. Johnstone, 1 Term R. 505, 
and by what was said by Lord Mansfield and Lord 
Loughborough in the same case, which came before 
them on a writ of error. 1 Term R.512. The effect of 
these English authorities, as stated by Marcy, J., in 
Burt v. Place, ubi supra, is as follows: ‘ Thatif it ap- 
pears by the plaintiff's own declaration that the prose- 
cution, which he charges to have been malicious, was 
before a tribunal having jurisdiction, and was there 
decided in favor of the plaintiff in that court, nothing 
appearing to fix on himany unfair means in conduct- 
ing the suit, the court will regard the judgment in 
favor of the prosecution satisfactory evidence of prob- 
able cause.’’ In that case the judgment relied upon 
by the defendant was held not to be conclusive. The 
reason is stated to be as follows: ‘* Though the plain- 
tiff admits in his declaration that the suits instituted 
before the magistrate by the defendant were decided 
against him, he sufficiently countervails the effect of 
that admission by alleging that the defendant, well 
knowing that he had no cause of action, and that the 
plaintiff had a full defense, prevented the plaintiff from 
procuring the necessary evidence to make out that 
defense by causing him to be detuined a prisoner until 
the judgments were obtained, and by alleging that the 
imprisonment was for the very purpose of preventing 
a defense to the actions.’’ Commenting on this case, 
the Court of Appeals of Kentucky in Spring v. Besore, 
12 B. Mon. 551, 555, says: ‘‘The principle settled in 
the case last cited we understand to be that such a 
judgment will not, in every possible state of case, be 
deemed to be conclusive of the question of probable 
cause; but that like judgments in other cases, its 
effect may be destroyed by showing that it was pro- 
cured by fraud or other undue means.’’ That court 
proceeds to state the rule as follows: ‘The correct 
doctrine on the subject is, in our opinion, that the 
decree or judgment in favor of the plaintiff, although 
it be afterward reversed, is in cases where the parties 
have appeared, and proof has been heard on both sides, 
conclusive evidence of probable cause, unless other 
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matters be relied upon to impeach the judgment or 
decree, and show that it was obtained by fraud, and 
in that case, it is indispensable that such matter should 
be alleged in the plaintiff's declaration, for unless it 
be done, as the other facts which have to be stated 
establish the existence of probable cause, the declara- 
tion is suicidal. The plaintiff's declaration will itself 
always furnish evidence of probable cause when it 
states, as it must do, the proceedings that have taken 
place in the suit alleged to be malicious, and shows 
that a judgment or decree had been rendered against 
the plaintiff. To counteract the effect of the judgment 
or decree, and the legal deduction of probable cause, 
itis incumbent upon him to make it appear in his 
declaration that such judgment or decree was unfairly 
obtained, and was the result of acts of malice, fraud, 
aud oppression on the part of the defendant, desigued 
and having the effect to deprive him of the opportunity 
and necessary means to have defeated the suit, and 
obtained a judgment in hisfavor.’’ The limitation 
upon the general principle declared in Burt v. Place, 
ubi supra, were followed by the Supreme Court of 
Maine in Witham v. Gowen, 14 Me. 362, and both de- 
cisions were referred to in the subsequent case of Pay- 
son v. Caswell, 22 Me. 212, 226, where the court said: 
“Tn these two cases we have instances of exceptions 
to the general rule, indicative of the general nature of 
the characteristics which might be expected to attend 
them; but the rule itself remains unimpaired. If there 
be acouviction before a magistrate having jurisdic- 
tion of the subject-matter, not obtained by undue 
means, it will be conclusive evidence of probable 
cause.” The propriety of this limitation of the rule 
seems to have been admitted by the Supreme Judicial 
Court of Massachusetts in Bacon v. Towne, 4 Cush. 
217, 236, though in later cases it reiterated the broader 
rule, as originally stated in Whitney v. Peckham, ubi 
supra; Parker v. Huntington,7 Gray, 36. This seems 
to reconcile the apparent contradiction iu the author- 
ities, and states the rule, which we think to be well 
grounded in reason, fair and just to both parties, and 
consistent with the principle on which the action for 
malicious prosecution is founded. The Supreme 
Court of Louisiana in this case erred in not giving due 
effect to the decree in question of the Circuit Court 
of the United States. The latteris a court co-ordinate 
to the Supreme Court of Louisiana in authority, and 
equal in dignity, being the highest Federal court sitting 
in that State, whose judgments and decrees are final 
and conclusive, subject only to review and reversal in 
the Supreme Court of the United States. In the case 
in which the decree complained of was pronounced the 
Cireuit Court did not act without jurisdiction, the 
subject-matter of the suit being,a controversy arising 
under the Constitution of the United States. The 
argument of the counsel for,the defendant in error to 
the contrary, which deduces what the judge of the in- 
ferior court in his charge tothe jury alleged to bea 
usurpation of jurisdiction, merely from the fact that 
its decree was reversed by this court, could only be 
true if thegeneral proposition were true that al] judg- 
ments reversible for error are void for want of juris- 
diction. Having jurisdiction of the parties and of the 
subject-matter of the suit, the judges of the Circuit 
Court were bound to declare the law of the case be- 
tween the parties in the light of their own convictions, 
and under a sense of their official responsibilities, not 
being under any legal obligation to regard the decision 
of the Supreme Court of Louisiana upon a question of 
Federal law as controlling by reason of its authority, 
whatever respect and deference they might see fit to 
accord to it by way of persuasion and argument. And 
their judgment or decree, when rendered, is binding 
and perfect between the parties until reversed, without 





regard to any adverse opinion or judgment of any 
other court of merely concurrent jurisdiction. Its 
integrity, its validity, and its effect are complete in all 
respects, between all parties in every suit, and in every 
forum, where it is legitimately produced as the founda- 
tion of an action, or of a defense, either by plea or in 
proof, as it would be in any other circumstances. 
While it remains in force it determines the rights of 
the parties between themselves, and may be carried 
into execution in due course of law to its full extent, 
furnishing a complete protection to all who actin com- 
pliance with its mandate, and, even after reversal, it 
still remains, as in the case of every other judgment 
or decree in like circumstances, sufficient evidence in 
favor of the plaintiff who instituted the suit or action 
in which it is rendered, when sued for a malicious 
prosecution, that he had probable cause for his pro- 
ceeding. Jan. 24, 1887. Crescent City Live-Stock Land- 
ing & Slaughter-House Co. v. Butchers’ Union Slaugh- 
ter-House & Live-Stock Landing Co. Opinion by 
Matthews, J. 

PRINCIPAL AND AGENT—FACTOR—POWER TO PLEDGE 
— MIssoURI ACT OF MARCH 4, 1869—cUsTOm. —(1) At 
common law a factor has no power to pledge, either by 
transfer of the goods themselves or of the bill of lading, 
or other symbol of title; and under the Missouri act of 
March 4, 1869, applying interms only to cases of nego- 
tiation of the symbol of title by written indorsement, a 
transfer not shown to have been made by written in- 
dorsement is not protected. Kinder v. Shaw, 2 Mass. 
398; Warner v. Martin, 11 How. 209, 224; Phillips v. 
Huth, 6 Mees.& W. 572,596; Cole v. Northwestern Bank, 
L. R., 10 C. P. 354, 368. The essential difference between 
a power to sell and a power to pledge is well brought 
out ina recent case in the House of Lords by Lord 
Chancellor Selborne, who said: ‘It is manifest that 
when a man is dealing with other people’s goods, the 
difference between an authority to sell and an author- 
ity to mortgage or pledge is one which may go to the 
root of all the motives and purposes of the transaction. 
The object of a person who has goods to sell is to turn 
them into money; but when those goods are deposi- 
ted by way of security for money borrowed, it is a 
transaction of a totally different character. If the 
owner of the goods does not get the money, his object 
and purpose are simply defeated; andif on the other 
hand he does get the money, a different object and 
different purpose are substituted for the first, namely, 
that of borrowing money and contracting the relation 
of debtor with a creditor, while retaining a redeemable 
title to the goods, instead of exchanging the title to 
the goods for a title, unaccompanied by any indebted- 
ness, to their full equivalent in money.’’ City Bank 
v. Barrow, 5 App. Cas. 664, 670. None of these pro- 
visions of the Missouri statutes are limited or even ad- 
dressed to factors or other agents authorized to sell 
the goods of their principals, and intrusted for that 
purpose with the possession either of the goods, or of 
warehouse receipts, bills of lading, or other similar 
documents in which such agents are named as con- 
signees. But their leading object isto regulate the 
manner and effect of transferring warehouse receipts 
and bills of lading by indorsement. The statute ap- 
plies only to transfers of warehouse receipts and bills 
of lading by “ indorsementin writing thereon, and the 
delivery thereof so indorsed.’’ The finding of facts 
contains this statement: ‘‘ It isnot shown whether or 
not the bills of lading or the warehouse receipts, or 
any of them, were indorsed in writing by J. H. Dow- 
ell & Co., or by any one, when transferred to the bank; 
there being no evidence on this specific matter.”’ It 
cannot be presumed, that either the bills of lading or 
the warehouse receipts were indorsed in writing as re- 
quired of the statute; and no better title passes by a 
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transfer of the symbols without such indorsement 
than by a delivery of the goods which they represent. 
Rice v. Cutler, 17 Wis. 351, 358, 359; Hirschorn v. 
Canney, 98 Mass. 149; Erie & Pacific Dispatch v. St. 
Louis Cotton Comp. Co., 6 Mo. App. 172; Fourth 
Nat. Bank v. St. Louis Cotton Co., 11 id. 333. (2) 
Factors having no power, by the lawof Missouri, to 
make a pledge of the goods of their principals by a 
transfer, without indorsement in writing, of the bills 
of Jading or warehouse receipts, the finding of the 
Circuit Court, that the transaction between the factors 
and the plaintiff “‘ were all according to the general 
usage of trade between banks and cotton factors at St. 
Louis,’’ cannot aid the plaintiff, because the usage at- 
tempted to be set up was not shown to have been 
known to the defendants, or to other owners of cot- 
ton; and because it was contrary to law, in that it 
undertook to alter the nature of the contract between 
the factors and their principals, which authorizes them 
to sell, but not to pledge, and in that it would sustain 
a pledge by a factor of the goods of several principals 
to secure the payment of his own general balance of 
accounts to athird person. Barnard v. Kellogg, 10 
Wall. 383; Irwin v. Williar, 110 U. S. 499; Newbold v. 
Wright, 4 Rawle, 195; Lehman v. Marshall, 47 Ala. 362; 
Leuckhart v. Cooper, 3 Bing. N. C. 99; S. C., 3 Scott. 
521, and 2 Hodges, 150. Robinson v. Mullett, L. R., 7 
H. L. 802. Jan. 10, 1887. Allen v. St. Louis Nat. Bank. 
Opinion by Gray, J. 


——_ > —_—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


COVENANT—RUNNING WITH LAND—SALE OF LAND— 
LEASE.—On August 20, 1866, W. owned certain oil- 
producing lands, subject only to the unexpired terms 
of leases theretofore given by his grantors. The New- 
burg Petroleum Company, by assignment, owned such 
leases, and on that day released and quit-claimed to 
W. all its right, title and interest in such lands, with- 
out any reservation, and it put him into possession. 
In part consideration for this conveyance, W. cove- 
nanted and agreed for himself with the company to pay 
and deliver to the company, its successors and assigns, 
upon the leased premises, the one-sixth part of all the 
oil and other mineral substances produced or pumped 
thereon or therefrom daily, as produced during the 
remainder of the terms granted in the leases. On 
September 3, 1866, such conveyance and agreement 
were duly recorded, and on that day W. sold and con- 
veyed to sundry parties all his interest inthe differ- 
ent parts of such lands, and he put each grantee into 
possession of the part so conveyed. Thereafter, and 
during the terms of the leases, W.’s grantees produced 
large quantities of oil from the respective parts, but 
W. and his grantees failed and refused to account to 
the N. P. Co. for such production, or to pay and de- 
liver the one-sixth part thereof, as W. agreed to do. 
The N. P. Co. brought its action against W. and his 
grantees on W.’s agreement with the N. P. Co., and it 
sought to hold these grantees liable for the covenant 
of W. To the petition alleging such facts these grant- 
ees demurred. Held, such agreement is personal to 
W., and did not run with the land soas to bind the 
grantees of W. for his failure to perform such agree- 
ment. It is claimed that the plaintiff may hold the 


assignees of W. by virtue of the principle in the first 
rule given in Spencer’s case, 1 Smith Lead. Cas. *69: 
“(1) When the covenantextends to a thing in esse, 
parcel of the demise, the thing to be done by force of 
the covenant is quo annexed and appurtenant to the 
thing demised, and shall go with the land, and shall 
bind the assignee, although he be not bound by ex- 





press words; but when the covenant extends toa thing 
which is not in being at the time of the demise made, 
it cannot be appurtenant or annexed to the thing 
which had no being.’ The plaintiff, as assignee of 
these leases, owned no part of these Jands, and it had 
only a right, for a term of years, to produce or pump 
oiland other mineral substances on and from these 
lands. Subject to this right for such term of years, 
W. owned these lands, and all that was appurtenant 
thereto; and when the plaintiff released and conveyed 
to W., without reservation, this right, and all the 
plaintiff's interest in the lands, and put him into pos- 
session of the same, and when it took W.’s agreement 
to pay and deliver to plaintiff the one-sixth part of 
what should be produced and pumped thereon and 
therefrom, there was no ‘“‘thing in esse, parcel of the 
demise,’’ that was ‘‘annexed and appurtenant to the 
thing demised,”’ so as to bring this case within the 
first part of that rule in Spencer's case, and it seems 
to fall within the second part of that rule, and that the 
covenant binds “the covenantor, his executors or ad- 
ministrators, and not the assignee.’’ W. did not at- 
tempt to bind his assigns fn express terms, and he 
did not make the payment of the one-sixth part of the 
production a charge on the iand. Neither did thelaw 
make such payment or delivery alien upon the land, 
as it doesin case of a tax on land. Weneed but to re- 
fer to the “much learning ”’ upon this general subject 
collected in connection with Spencer’s case, in 1 Smith 
Lead. Cas. *68 et seg. Ohio Sup. Ct., Jan. 18, 1887. 
Newburb Petroleum Co. v. Weare. Opinion by Fol- 
lett, J. [See note, 56 Am. Rep. 151.—Ep.] 


CRIMINAL LAW—GAMING—FREQUENTING GAMBLING- 
HousE.—Evidence of asingle visit, or of occasional 
visits to a gambling-house, is not sufficint to sustain a 
conviction for frequenting a gambling-house. Web- 
ster, in dis dictionary, states the meaning of the verb 
*“*to frequent’’ to be, to visit often; to resort to often 
or habitually. Proof of an occasional visit to a house 
in which gambling is permitted is not sufficient to 
sustain a conviction ina case like the one before us. 
To make the frequenting of such a house a misde- 
meanor, it must be something akin to or in the nature 
of ahabit. Whena person engages in a game for a 
wager, whether in a gambling house or elsewhere, he 
commits a criminal offense, but the offense he thus 
commits is an essentially different one from that 
charged in this case. A person may be guilty of fre- 
quenting a gambling-house for the purpose of gaming 
without actually engaging in any game. Howard v. 
State, 64 Ind. 516. It is against a dissolute and de- 
moralizmg course of life which the law disclaims in 
the second division of the statute hereinabove set out. 
State v. Miller, 5 Blackf. 502; State v. Allen, 69 Ind. 
124; Bish. Stat. Crimes, § 1018; 1 Bish. Crim. Law, 
§ 1102; 2 Bish. Crimes, § 651; State v. Markham, 15 La. 
Ann. 498; Antle v. State, 6 Tex. App. 202. Ind. Sup. 
Ct., Jan. 12, 1887. Green v. State. Opinion by Nib- 
lack, J. 


EXECUTOR AND ADMINISTRATOR—INTEREST.— An 
executor is chargeable only with simple interest, 
although he mingled and loaned the funds of the es- 
tate with his own, when he did so in good faith, dis- 
closing all the profits, and without fault or want of 
prudence, suffered some losses, but claimed no deduc- 
tion therefor and nothing for his services, when such 
interest exceeds what he actually received on the 
funds, and the funds had not been used in business, 
trade or speculation. Vt. Sup. Ct., Jan. 25, 1887. Per- 
kins’ Estate v. Hollister. Opinion by Walker, J. 
TRUSTEES—DOUBLE CAPACITY—COMMISSIONS. 
— If a person is appointed in a will an executor 
and trustee, he is entitled to reasonable commis- 
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sions, calculated on the corpus of the estate in each ca- 
pacity. N. J. Ct. of Errors & Appeals, Nov., 1886. Pit- 
ney v. Everson. Opinion by Beasley, C. J. 


GUARDIAN AND WARD—SETTLEMENT—FALSE REP- 
RESENTATION BY WARD AS TO AGE—LIABILITY OF 
GUARDIAN.—An infant ward, falsely representing him- 
self to be of age, made a settlement with his guardian, 
taking for his share certain building lots at a valua- 
tion. He executed a discharge to his guardian. No 
advantage was taken of the infant in such settlement, 
and by it the guardian was induced to surrender a cer- 
tain security he had taken for his own protection in 
managing the estate. Held, that the ward cannot now 
disregard in a court of equity his discharge, and call 
upon the estate of the deceased guardians to account. 
This case does not present an instance where a guardian 
has settled with his infant ward without giving him the 
full amount of what isdueto him. In such case the 
guardian would be equitably called upon to account 
for the balance, unless some exceptionable feature 
marked the transaction. But here the result of the 
settlement was to discharge Blinn from all liability to 
Hayes as surety for Randall’s conduct. It stripped 
Hayes of all right to proceed against Blinn subse- 
quently. There is nothing to show that Hayes could 
not have made in money the amount due from Blinn 
tohim. But Parker was in haste. He wished to pos- 
sess his property. Had he waited till he was of age, 
the suit against Blinn might have been determined. 
But by the untrue assertion of his age he drove Hayes 
to premature action, and the result was that Parker 
chose to accept the benefit of Blinn’s contract with 
Hayes in the shape of a settlement already mentioned. 
So far as regards the settlement itself, thereis no evi- 
dence of any unfairness on the part of any one. The 
real property seems to have been fairly valued. There 
was no concealment of the condition of the assets of 
the estate; and although no itemized account had 
been rendered from Hayes to Parker, yet they all acted 
as if they knew the condition of affairs, and I have no 
doubt they all substantially did know it. In view of 
the manner in which Hayes assumed this trust, of the 
manner in which he was compelled, in a degree, to de- 
pend upon others in the management of the assets, 
and regarding the age and appearance of his ward, 
and the undiscoverable deception practiced by him 
upon Hayes, and the fact that the settlement was 
fairly made, and that by its operation Hayes is de- 
prived of all remedy over against his surety, I think it 
would be inequitable to permit Parker to disregard his 
executed discharge of Hayes, ond now call upon his 
estate to account. N. J. Ct. of Errors & Appeals, June 
Term, 1886. Hayes v. Parker. Opinion by Reid, J. 
Dixon and Whittaker, JJ., dissent. 


HOMESTEAD—RIGHTS OF NON-RESIDENT WIFE—IL- 
LEGAL SECOND MARRIAGE IN ANOTHER STATE.—If a 
husband, living with his wife and children in another 
State, leaves them, and comes to Michigan, where he 
illegally marries another woman, and lives with her 
there as his wife until his death, the legal wife never 
coming to Michigan, the latter acquires no homestead 
rights in property acquired by the husband in Michi- 
gan, and occupied by bim as ahomestead. It appears 
expressly that it was the actual and continued home 
of his second wife and family, and that all the domes- 
tic arrangements and purposes were with this in view. 
The first wife never contemplated it as her and her 
husband’s joint home, and would no doubt have repu- 
diated any such idea. After this marriage the first 
wife had no purpose of living with him at all. She 
never looked upon or used or sought it as a home, and 
never got the homestead rights of a surviving widow 
in it. The only right now set up is the right to have 
the disposition of it made by the husband avoided for 





want of her signature. We have held, and I think 
rightly, that where a wife has once had her home with 
her husband in his dwelling, he cannot deprive her of 
that vested right by driving her out. But here the 
home interest never vested. The law was made to 
protect actual homes, and not mere possibilities—still 
less to change by theory into a home that which is 
actually the reverse. In the present instance the sec- 
ond wife was made so in good faith, and had some 
natural equities in the premises which would not 
probably have been legally recognized without the con- 
veyance. But if the case had been worse, and the 
house occupied by the husband in a life of shame and 
indecency, it would, I think, be a very singular rule 
of law which would protect it as a homestead, and 
treat it as a home, and especially the home of the ab- 
sent wife. The occupancy is one which she actually 
repudiated, and which, in the absence of any show- 
ing, she would be presumed to repudiate, and she 
could not decently do otherwise. But to hold it to 
have been her home in the eye of the law when she 
purposely and very properly determined to reside 
elsewhere, is not, I think, to carry out the great and 
worthy purposes of the homestead laws. It must be 
remembered, not only that the character of any prop- 
erty as a homestead depends on intention, but that it 
may be entirely destroyed by a removal of residence. 
There is nothing in the law to prevent such removal 
at any time, and after it the property stands, like any 
other property, liable to sale or any other disposal by 
the owner at his pleasure. Under our laws the sale by 
a husband whose wife is a non-resident carries the 
property free from any right of dower. Actual non- 
residence in such case, in spite of the marital relation, 
cuts off any control over the sale of a complete title. 
There is as much reason for the confinement of the 
homestead law. Marital rights are mutual. The State of 
Michigan, had Hitchcock never married respondent, 
could not have aided him in compelling his wife to 
join him, or exercised any control whatever over the 
persons or conduct of the absent children. It might 
divorce the parties for the wife’s desertion, but it could 
not regulate their family relations while not divorced. 
Until divorced, if the first wife could, in the present 
instance, prevent the sale of the house, she could just 
as well do so while actually doing all she could to 
make a family home impossible. Her merits in the 
one case, or demerits in the other, would not count at 
all in the decision. The law would be grossly tyran- 
nical if it tied the husband’s hands in the oue case at 
least, and it cannot be possible that such conse- 
quences could have been designed by the Constitu- 
tion. It was designed to protect those who had sub- 
jected themselves to its laws, and acted in reliance on 
them, but not to treat as homes what are not homes, 
or give powers to non-residents which could not, un- 
der any circumstances, be of any use to them person- 
ally. Mich. Sup. Ct., Jan. 20, 1887. Stanton v. Hitck- 
cock. Opinion by Campbell, C. J. 


LANDLORD AND TENANT—FORFEITURE—RE-ENTRY 
—CONDITION BROKEN—WAIVER.— A lease provided 
that in case of a failure to pay rent, taxes or royalty, 
that the lessor might, “‘without any previous notice 
whatever,”’ re-enter, repossess and retain, and again 
enjoy the demised premises; and that such re-entry 
and possession may be made by “ entering upon a part 
of the premises in the name of the whole,” and that 
“from and after such re-entry made, this lease, and 
every part thereof, shall cease, and be null and void.” 
Held, that the lessor had the right, and it was his duty 
in the first instance to resort to the mode of re-entry 
agreed upon, and if prevented in so doing, it was his 
privilege to adopt any otber lawful mode, and take 
the statutory or any other appropriate legal proceed- 
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ings, to obtain possession. He was not however pre- 
vented from taking possession under the terms of the 
lease. If there was no provision in the contract as to 
the mode of making known the election of a forfeit, it 
would have to be done in accordance with the recog- 
nized rules of the common law as modified by the 
statute. We think the record shows the possession of 
the lessor rightfully and not forcibly taken. ‘The 
party entitled tothe possession of property has the 
right to take it in any manner that does not involve a 
breach of the statute to take away that right.’”’ Hyatt 
v. Wood, 4 Johns. 150; Jackson v. Farmer, 9 Wend. 
203; Low v. Elwell, 121 Mass. 315; Muassey v. Scott, 32 
Vt. 82; Sterling v. Warden, 51 N. H. 217; Stearns v. 
Sampson, 59 Me. 568; Kellam v. Janson, 17 Penn. St. 
467; Overdeer v. Lewis, 1 Watts & S. 90; Page v. De 
Puy, 40 Til. 506; Latimer v. Woodward, 2 Doug. 
(Mich.) 369; Harrington v. Scott, 1 Mich. 17; Seitz v. 
Miles, 16 id. 456; Hoffman v. Harrington, 22 id. 52; 
Farmer v. Hunter, 45 id. 337. The mere receipt of 
rent due before forfeiture, after the lease had been 
forfeited, will not be a waiver of the forfeiture. Jack- 
son v. Allen, 3 Cow. 120; Stuyvesant v. Davis, 9 Paige, 
427; Bleecker v. Smith, 13 Wend. 533. And certainly 
the mere payment of rent or royalty, unless fully 
paid, would not waive the forfeiture, as it would bea 
continuing cause of forfeiture. Tay]. Landl. & Ten. 
500; Alexander v. Hodges, 41 Mich. 691; Doe v. Wood- 
bridge, 9 Barn. & C. 376; Doe v. Allen, 3 Taunt. 78; 
Doe v. Jones,5 Exch. 498. Mich. Sup. Ct., Jan. 13, 
1887. Pendill v. Union Mining Co. Opinion by Sher- 
wood, J. 

LIBEL—CHARGE OF OVERBIDDING.—This court has 
defined a libel as being a false and malicious publica- 
tion of a person, which exposes him to pub- 
lic ridicule, hatred or contempt, or hinders vir- 
tuous men from associating with him. This pub- 
lication is by a retail seller concerning wholesale 
sellers of liquor. It charges that the plaintiff, moved 
to anger because the defendant ceased to be a pur- 
chaser from him and his partner, overbid him in the 
matter of a lease,and compelled his removal. The 
sting of the publication is that this act was born of a 
desire on the part of the plaintiff rather to get the de- 
fendant out of, than to get himself into, a particular 
place of business. But to overbid is permissible in 
law—permissible even when the motive is to supplant 
noother in the possession of an advantageous location 
and an established run of custom. Of course these 
acts fall far short of the requirements of the golden 
rule, as do many othersinthe heat of competition of 
trade. The publication is a hostile comment upon 
the manner in which the plaintiff used, within the 
pale of the law, the power inseparable from the pos- 
session of money. It is a declaratiun, that in his eager- 
ness to accumulate he disregards the interests of 
others. The public will read the circular, and disap- 
prove of the plaintiff's methods in business, but it does 
not impute to him any act which will expose 
him to their hatred or contempt, or will cause 
them to separate themselves from him, in the 
sense or to the degree required by the law of libel. In 
the absence of special damage he has no cause of ac- 
tion. Conn. Sup. Ct. of Errors. Donaghue v. Gaffy. 
Opinion by Pardee, J. 

MUNICIPAL CORPORATIONS—POWER TO PARK AND 
SOD CENTER OF STREET.—Under the general power to 
improve streets, the city council have a discretionary 
power to sod and park the center of a street where it 
is not ueeded for travel. Ill. Sup. Ct., Jan. 25, 1887. 
Murphy v. City of Peoria. Opinion by Craig, J. 

NEGLIGENCE—CONTRIBUTORY—KNOWLEDGE OF DE- 
FECT IN HIGHWAY.—In an action against a township 
for damages resulting from a dangerous and improp- 





erly constructed highway, evidence that plaintiff 
knew the nature and location of the road, and that 
some hazard was incurred in attempting to pass over 
it, does not conclusively show that it was negligent 
for him to make the attempt. (1) Itis not a univer. 
sal rule that the defendant is excused from liability 
merely because the plaintiff, knowing of the danger 
caused by defendant’s negligence voluntarily incurs 
that danger. If the defendant has so acted as 
to induce the plaintiff, acting with reasonable 
prudence, to incur the danger, or if plaintiff by 
defendant’s negligence is placed in a situation 
of peril, to escape which he voluntarily incurs 
another danger, the defendant is liable, although the 
plaintiff may not in the emergency have pursued the 
course which ordinary prudence would have dictated. 
The danger in this instance consisted in the liability 
of driving off the embankment, because it was more 
or less obscure by the water flowing over it. If Sopher 
negligently incurred this danger, that is to say, if he 
was not acting as a reasonable man would do under 
the circumstances, the plaintiff cannot recover. It 
should be remembered that the risk of driving off the 
embankment, when obscured by the overflow of water 
was no greater than the risk of driving off in a dark 
night. In one case the vision is obscured by water, 
and in the other by darkness; and it would hardly be 
claimed that it would be negligence per se to attempt 
to drive over this portion of the highway in a dark 
night. Whether it would be negligence in a particu- 
lar instance would depend upon all the facts and cir- 
cumstances, which should be submitted to the jury. 
Fox v. Glastenbury, 29 Conn. 204, disapproved. The 
correct principle in cases of this kind is laid down in 
Kelly v. Fond du Lac, 31 Wis. 179, 187, as follows: 
“The fact that a traveller sees an obstruction or other 
defect, and knows its dangerous character, is not con- 
clusive proof that he was negligent in attempting to 
pass it. A person, who in the lawful use of a highway 
meets with an obstacle or other cause of insufficiency, 
may yet proceed if it is consistent with reasonable care 
so to do; and this is generally a question for the jury, 
depending upon the nature of the obstruction or in- 
sufficiency, and all the circumstances surrounding the 
party.’’ The principle here stated was recognized in 
Bronson v. Town of Southbury, 37 Conn. 199. See also 
Mahoney v. Metropolitan R. Co., 104 Mass. 73; Thomas 
v. W. U. Tel. Co., 100 Mass. 157; Horton v. Ipswitch, 
12 Cush. 488; Hubbard v. Concord, 35 N. H. 52. If the 
danger is known, and can be easily avoided, a peril 
voluntarily and unnecessarily assumed may consti- 
tute such contributory negiigence as would preclude a 
recovery. City of Erie v. Magill, 101 Penn. St. 616; 
Schaefler v. Sandusky, 33 Ohio St. 246; Wilson v. 
Charlestown, 8 Allen, 137; City of Centralia v. Krouse, 
64 Tl. 19; Parkhill v. Brighton, 61 Iowa, 103; Cook v. 
Jobnson, 58 Mich. 437. The cases cited above were 
mostly cases of defective sidewalks, where the danger 
could easily have been avoided, and no risk incurred. 
In the case before us the record does not disclose any 
other way which the plaintiff's bailee could have taken 
to avoid the danger of crossing upon the embankment. 
(2) There was no error in excluding testimony to prove 
that Sopher’s wife was in ill health, and his anxiety to 
reach home. It could not be considered as an element 
of proof to exclude him from incurring risks which he 
might not otherwise have taken, or measuring the 
care which a prudent man would have exercised un- 
der the circumstances. Emergencies may sometimes 
be given in evidence, and will justify what otherwise 
would be considered a rash and indefensible act; such 
as those of an engineer of a train of cars standing at 
his post in the endeavor to save the lives of the pas- 
sengers or others when a collision is imminent, of a 
person rushing in front of an engine to save the life of 
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achild, of aperson placing himself in a position of 
danger to save the life of another. Eckert v. Long 
Island R. Co., 48 N. Y. 502; Linnehan v. Sampson, 126 
Mass. 506; Cottrill v. Chicago, etc., R. Co., 47 Wis. 634; 
Pennsylvania Co. v. Roney, 89 Ind. 453. But mere ill- 
ness in a family, which does not hinder a person from 
the prosecution of his ordinary business, or prevent 
him from leaving home to perform the ordinary du- 
ties of a constable, as was this case, cannot be consid- 
ered as a circumstance attending the transaction 
which the jury would be authorized to consider in de- 
termining whether he acted as a prudent man would 
in attempting to cross or in crossing the stream in 
question. Hyde v. Jamaica, 27 Vt. 443, 464. Mich. 
Sup. Ct., Jan. 20, 1887. Harris v. Clinton Township. 
Opinion by Champlin, J. 


——— 
CORRESPONDENCE. 


FINDINGS AS RES ADJUDICATA. 


Editor of the Albany Law Journal: 

Findings by referees and by the court on trials with- 
out a jury, on special requests, when not incorporated 
in the formal decision —are they res adjudicata in a 
subsequent suit between the same parties where they 
were material to the issues raised by the pieadings in 
the first suit, but neither necessary nor material to 
support the final conclusion attested by the judgment? 

I have been greatly puzzled over this question, and 
suggest to the profession that unless this matter of 
practice has been formally settled, it may be well 
there should be some legislation on the subject. 

The following suggestions would seem to bear on 
the point: Section 1023 of the Code provides that a 
party may submit to the trial judge or referee proposi- 
tions of law and fact which he deems established by 
the evidence; and it is made the duty of the judge or 
referee to pass on them, indicating his action in the 
margin against each respectively. A refusal to pass 
on a request one way or the other may doubtless be 
remedied by requirement to that effect by the court, 
certainly at General Term on special application. It 
may well be doubted, under rule 32,if the judge or 
referee, on his own motion, or even on special applica- 
tion to him, after his decision, could thus pass on are- 
quest. Gormerly v. McGlynn, 84. N. Y. 284; Bame v. 
Neus, 2 Civ. Pro. Rep. 185. The act of refusing, as 
well as the affirmative act of finding, after decision, 
on a request not theretofore passed on, might, accord- 
ing to circumstances, be construed as a finding nega- 
tively. Hence perhaps the only method of reaching 
such a point would be through application at the Gen- 
eral Term to compel action on'‘the request, according 
to the practice before the present Code; for until the 
request is acted on in some way, the case is not in 
readiness to be heard on appeal, 7. e., the aggrieved 
party cannot be heard, even upon the materiality of 
the proposition. Goettling v. Beihler, 6 Civ. Pro. Rep. 
324; Jones v. Cowing, 82 N. Y. 449. Very possibly the 
General Term might refuse to require action on the 
proposition, and that would perhaps enable the ag- 
grieved party to take the point directly to the Court 
of Appeals. Butas to this, quere. 

Again: Is there necessarily involved in a finding on 
such special request any judicial action that it is per 
se material either to the issue ou the pleadings or to 
the point decided by final legal conclusions? On the 
one hand, it may be said that the court is bound to 
find the fact or hold the legal proposition if well 
founded in the evidence, whether it be material or 
immaterial, because the Code (§ 1023) is mandatory on 
the point. Goettling v. Beihler, supra. 

Undoubtedly this is the wiser practice, unless the 





requests are grossly burdened with totally immaterial 
matters. Assuming an affirmative finding, is the fact 
found because the court deemed it material or because 
counsel deemed it material or desirable, and therefore 
compelled the court to act upon it in order that he 
might argue the force and effect thereof on appeal? 

Before the present section 1023 was adopted no find- 
ing aliunde the decision was conclusive on the parties 
in another suit, unless necessary to sustain the point 
decided by the decision and judgment. Quincey v. 
White, 63 N. Y. 370; S. C., 5 Daly, 44, 327. See also 58 
N. Y. 504. 

But what about Bissell v. Kellogy, 60 Barb. 617; af- 
firmed, 65 N. Y. 432, where it was held that a finding 
by a judge on the settlement of a case on appeal of the 
fact of usury when it was not covered by his formal 
findings in the first instance, i. e., his decision, was 
held res adjudicata when the same point arose in a 
latersuit? The first case is reported at 39 N.Y. 28, Kel- 
logg v. Adams. Is this opinion of Judge Talcott on res 
adjudicata to be sustained per force of this outside find- 
ing asan estoppel per se? Or is it merely evidence 
that the question of usury was a point necessarily in- 
volved and actually litigated and decided as an inci- 
dent of the decision and judgment, which were silent 
respecting it. So that itis the decision and judgment 
after all, and not this outside finding, which was 7es 
adjudicata? In other words, was this outside finding 
evidence conclusive by proving, just as other evidence 
might properly be received, tending to show that the 
question of usury was litigated and decided, or is it, 
per se, res adjudicata? 

Perhaps a distinction may be taken between such a 
finding under the practice as it then existed, and that 
under the present Code (§ 1023), the court or referee 
on the settlement of a case might make “ further find- 
ings” to sustain his former judgment, while he is now 
bound to pass one way or the other on every proposi- 
tion submitted. 

Are these special findings any part of the judgment- 
roll, if they are on file, when it is made up? Do they 
in any way involve the merits or necessarily affect the 
judgment? §1237. I think they are not usually at- 
tached to the roll. But ought they to be attached? If 
yea, why not attach the opinion too, if that is on file? 
But are these findings necessarily ‘‘on file’’ at all? 
They may be handed back to the attorney by the 
judge or referee. What if he does not file them? And 
what if he does file them? In the latter case the clerk 
might attach them, and then they would appear in the 
roll, not per force of any judicial act, but solely be- 
cause the attorney filed them. Here they would be 
res adjudicata, if at all, by the act of the attorney, and 
uot because of the action of the court. 

And again: Suppose they never were filed at all, and 
the case went no further, 7. e., that there was no ap- 
peal. Have these special findings any force to con- 
clude the parties in another suit when they slumber 
in the attorney’s pigeon-holes? In other words, is it 
possible for a judge, by filing them, to give thema 
force and effect, which they would not have if they 
had been handed to the attorney and kept by him? In 
other words, have they any force or effect at all, ex- 
cept as a mere matter of practice on appeal? 

Ido not wish to put conundrums to my brethren. 
except so far as they may tend to our common govud, 
But I hope that somebody has been able to bring order 
out of this confusion. 

Once more, and this is a pure conundrum, more es- 
especially for Mr. T., and I think I may add, his heirs, 
executors, administrators, successors and assigns, in- 
cluding the court and the bar, as privies in this un- 
fortunate estate: How do these provisions of section 
1023 tend, as he says in his note, to simplify practice? 

BEWILDERED INQUIRER. 
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REPORTING. 


Editor of the Albany Law Journal: 

I received to-day (March 3) No. 1 of vol. 4 of the 
New York State Reporter. It is dated as of March, 
15, and contains solely cases in the Supreme Court 
arising in the First and Fourth Departments with a 
single case from the Third Department. In 176 pages 
49 cases are reported. Of these I find that twenty-nine 
cases have already been reported in full in 41 Hun, 
which appeared six weeks ago or January, 15; one case 
reported in abstract in 41 Hun, here appears in full, 
Eighteen cases reported in Hun, only by title and re- 
sults, are here reported in full. But nineteen cases to 
be found in full in Hun, have not yet been reported in 
the New York State Reporter. 

These figures may suggest sume reflections to lawyers 
now groaning under the multiplication of Reports aud 
Reporters. - 


—_—_.—__— 


NEW BOOKS AND NEW EDITIONS 





FRy’s QUESTIONS AND ANSWERS. 


This work, by George Gardiner Fry, is a sort of legal 
“pony,” designed, we should infer, to assist young 
men in passing examination for the bar. It purports to 
contain about 1,000 questions actually propounded to 
law students on such examinations, with auswers. Gen- 
erally the answers seem to be right, but not always, as 
for example: ‘‘Adultery is generally the only ground 
for total (sic) divorce.’’ It generally is not. After 
stating that generally a marriage may be formed with- 
out aceremony,the author says: ‘In the State of 
Maryland however the marriage contract must be sol- 
emnized by a priest.’’ Maryland is not alone in this. 
On the whole, this isa good pony. Published by S. 
K. Strouse & Co., New York. 


BLACK’s CONSTITUTIONAL PROHIBITIONS. 


This essay, by Mr. Henry Campbell Black, of Wil- 
liamsport, Penn., is confined to the subjects of the ob- 
ligation of contracts, and retroactive and ex post facto 
laws, and gives a very good treatment, in some three 
hundred pages, of this important branch of constitu- 
tional law. Some thirteen hundred cases are cited. 
Published by Little, Brown & Co. 


—\_>___—_—_ 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 15, 1887: 

Judgment reversed, new trial granted, costs to abide 
event—Davis Sewing Machine Company, respondent, 
v. William J. Best, receiver, appellant.——Judgment 
modified in accordance with views set out in the opin- 
ion, and as so modified affirmed with costs of this ap- 
peal, to be paid outof the estate—Mary Jane Ward, 
executrix, v. De Witt Clinton Ward, executor.—— 
Judgment affirmed with costs. The recovery by the 
State in the courts below was $42,159.75 for taxes, pen- 
alties, extra allowances and costs—People, respond- 
ents, v. Horn Silver Mining Company, appellant.—— 
Motion for reargument denied with costs—Lahr, re- 
spondent, v. Metropolitan Elevated Railroad Com- 
pany, appellaut, aud Wagner, respondent, v. Same, ap- 
pellant. 


NOTES. 


Ipem Sonans. “Celestia” and ‘‘ Celeste;” ques- 
tion for the jury; Com. v. Warren, Mass. Sup. Jud, 











Ct., Feb. 23, 1887. ‘‘ Wood” and ‘“‘ Woods”’ are not; 
Neiderbuck v. State, 21 Tex. Ct. App..320. 

Der MINIMIS. Umission of ‘‘to”’ before “kill and 
murder,”’ fatal to indictment. Jones v. State, 21 Tex. 
Ct. App. 349. But neglecting to cross the “t” in 
guilty will not vitiatea verdict. Partain v. State, Tex. 
Ct. App., Oct. 27, 1886. 

The Rev. Mr. Powell, of Herkimer, the spiritual ad- 
viser of the late Mrs. Druse, says he thinks “ the devi] 
will have those reporters.’’ We quite agree with him, 
but we thought the gentleman—Mr. Powell we mean 
—was a Universalist, who did not believe in that sort 
of thing. Perhaps his acquaintance with Mrs. Druse 
has worked a change is his belief. 

“The reception room,” said the chief clerk of a large 
law firm to a Tribune reporter, ‘‘ has many queer peo- 
ple in it at times. There area set of cranks of the 
most annoying kind, who make the rounds of the lead- 
ing law firms in the city. They are born litigants. 
Some of them have money; but most of them have 
none. Whenever a man comes into an office for the 
first time and unrolls an old map or any other docu- 
ment, with the yellow tint of age on it, the guns are at 
once trained on him. Mistakes are sometimes made. 
It does not always do to size up # man from appear- 
ances. My resignation was asked once because I sat 
down hard on aclient who could sign his check for a 
million, but looked like atramp. That's one serious 
drawback; millionaires do not always look like it. The 
people who own half the city and can prove it, and 
those who are interested in inventions and patents are 
the hardest to getrid of. If they can get hold with an 
eyelid they will never let go. They have plausible 
stories all, and insist on seeing the head of the firm. 
Sometimes they do get an audience, and as long as 
they pass they outer gate, he thinks they are all right, 
and takes an interest in the business. One smart fel- 
low got us to bring a suit for damages agaiust a well- 
known business man. Our client bad documentary 
proof that made a splendid case, and would have stood 
in any court, but when the case came to trial, it was 
shown that the people and facts were drawn from his 
own imagination, and the case was thrown out of 
court. It was the third time he had fooled a lawyer, 
but as he paid for his fun, no hearts were broken. The 
women clients of this kind are the most troublesome. 
They insist on seeing the head of the firm without 
telling their business to any one else. To tell them a 
little lie about his being out is no good, for they will 
sit the whole day if necessary to test the statement. 
There are three or four women who have money, and 
spend their time going the rounds of the prominent 
lawyers, trying toenlist themin some imaginary suit. 
They will put up a retainer if asked to, but woe be to 
the man who takes it. Atripto Europe is the only 
means of escape. They will bring a suit on the slight- 
est pretense, but usually there is no ground for com- 
plaint. The desire to litigate seems to be overpower- 
ing. One of the women visits the courts regularly, 
has picked up a good knowledge of law, aud can ask 
questions that would make the oldest practitioner 
scratch his head. Nearly all these peculiar people are 
eccentric or mentally unsound, and most of them 
really believe they have been injured and are entitled 
to redress. At one time there were several fine-look- 
ing women who sought to get an audience with first- 
class lawyers, as well as business men, for blackmail- 
ing purposes, and it is a rule in some offices that 
strange women are never seen by any member of the 
firm except when witnesses are present. It isa pecu- 
liar thing that women clients who have legitimate 
business in court form a violent antipathy against any 
one who is opposed to them, and do not hesitate to 
make known their intense hatred by word and man- 
ner.” 
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CURRENT TOPICS. 

HERE was a hearing on the Civil Code before 
the Senate judiciary committee last week, in 
which Mr. Moak appeared for the opposition, and 
Mr. Field, Mr. Wm. W. Cook, of New York, author 
of the recent work on ‘‘ Stock and Stockholders,” 
and the editor of this journal spoke for the bill. 
Mr. Cook’s remarks will be found in another col- 
umn. The New York City Bar Association had sent 
out a circular begging people to work and vote 
against the Code. This precious document states 
that ‘‘a canvass of the members of the Senate from 
this city shows that they will vote in accordance 
with the expressed wish of their constituents and 
leading members of the city bar.” Which must 
mean that some of them will vote for the bill. Also, 
that ‘‘ the responsibility for the success or defeat of 
the Code rests with the bar of this city.” Signed, 
Theo. Dwight and J. Bleecker Miller. Arcades 
ambo! There’s cheek for you! Mr. Moak in his 
address had the courage to say that in his opinion 
it was ‘‘a New York city fight between those who 
were friends of Mr. Field and those who didn’t like 
him.” He hit the nail on the head so far as the op- 
position is concerned. Many of them —not all — 
do not care so much for the public interest as they 
do to gratify their envy and spleen against the sur- 
viving codifier. Some one sends us a communica- 
tion to the Rochester Democrat and Chronicle, by 
Mr. B. F. Maxson, in which that gentleman uses 
almost a column to display how little he knows 
about the Code. He argues that ‘‘if the great body 
of the lawyers throughout the State are adverse to 
the adoption of the proposed Code,” as he believes 
they are, then it ought to be defeated. In other 
words the laws ought to be made to please the law- 
yers who make their living by expounding them. 
Twenty of jthe thirty-four lawyers in the Assembly 
think otherwise. Then he advises Mr. Field to 
publish ‘* his work, taking his chances in the mar- 
ket with others for a suitable return for his labors.” 
He seems not to know that Mr. Field never has had 
and never would take a penny for the labor of al- 
most forty years, and that it is of no pecuniary in- 
terest to him whether the Code passes or not; he is 
simply doing his duty under the mandate of the 
Constitution. But it has been reserved for Mr. 
Maxson to invent the most ingenious of all argu- 
ments against codification: ‘‘It opens the doors to 
speculation to publishers and book mongers!” And 
finally: ‘* The law is well enough as it is. Leave it 
alone, and if need be, it will purify itself, grow as 
the harvests grow ”— that’s so) —‘‘yielding its 
abundance to the wants and conditions of man- 
kind.” And Brother Maxson and the other lawyers 

will reap the golden crops, 


Vou. 35 — No. 13. 





Mr. Ernest J. Miller, of this city, read a paper last 
week before the Albany Institute on ‘‘ The Hol- 
lander and the Puritan,” in which he exalted the 
former at the expense of the latter. Mr. Miller is a 
good writer and an excellent historical scholar, but 
we regret that he does not rise superior to the nar- 
row-minded prejudice against the Puritans. They 
were a bigoted set, no doubt, and the Hollanders 
who settled New York were a kind, easy-going, tol- 
erant body, much superior to the Puritans in free- 
dom from superstition and in religious tolerance. 
(The Dutch could persecute, however; witness their 
treatment of DeWitt and Barneveld.) But their re- 
spective environments should be considered. The 
Albany Hollanders, intent on trade and gain, made 
friends with the Indian, and got rich in selling him 
whiskey for furs. The Puritan, fleeing for his life 
and his religion, very much in earnest in spiritual 
matters, saw a red fiend behind every tree in the 
forest, and the devil under every pleasure. He 
wrested a precarious living froma scanty soil, while 
the Hollander grew fat on the rich bottom-lands of 
the Hudson. Mr. Miller raises the old cry of ‘‘ witch- 
craft.” The Puritans in that matter were no better 
and no worse than their English contemporaries and 
the general civilized world. Witchcraft was perse- 
cuted all over Europe. Sir Matthew Hale hanged 
witches. Sir Thomas Browne fervently believed in 
witchcraft. The wisest man who ever lived in 
England — Francis Bacon — did not deny his belief 
in it. But ‘‘by their fruits ye shall know them.” 
Who made the deeper and more lasting impression 
on the civilization of the new world, the Hollander 
or the Puritan? Where shall we look for the most 
enlightened, most virtuous and most influential 
Commonwealth of all history — to New York or to 
Massachusetts? If we go west do we find any Dutch 
States? When we go thither and find a State of 
the greatest general intelligence, the best free school 
system, not adollar of public debt, and hardly a 
pauper, we find Massachusetts transplanted to Iowa, 
Looking to our own vicinity — were the Nantucket 
whalers who settled Hudson, or the Yankees who 
founded Troy, inferior to the Dutch who planted 
Albany? For years we have worshipped in a meet- 
ing-house on the spire of which revolves a vane in 
the similitude of a gilded cod-fish, supported by a 
gilded pumpkin, emblems of Massachusetts and 
Connecticut, whose people established that church. 
Have those people and other New Englanders been 
less influential in the affairs of this city than the 
highly respectable Dutch descendants of the orig- 
inal founders? Out of that barren New England 
soil, and that narrow New England culture, and that 
bigoted New England «sectarianism, sprang state- 
craft and religion and law and letters that have il- 
luminated and ruled this whole land. Out of that 
unpromising beginning arose the spirit that fought 
on Bunker Hill, and founded great universities ; lib- 
erated the slave, the liberal creed of a Channing, the 
majestic eloquence of a Webster, the potent persua- 
sion of a Choate, the unique genius of a Hawthorne. 
We Dutch — we ourselves are half Dutch — are well 
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enough, but candor compels us to admit that the 
beacon of the new world civilization will ever be 
the old yellow ‘‘hub” on Beacon Hill rather than 
the gorgeous ‘‘white elephant” at the head of 
State street. 


Judge Thomas in The Forum has another article 
against the jury. There is nothing new init. The 
writer takes hold of his subject by the weakest part, 
for he particularly recommends the abolition of the 
jury in criminal cases, which are precisely the cases 
in which it ought not to be abolished. Neither he 
nor any of the other opponents of the system lays 
much stress upon the most serious objection to the 
system, namely, the delay in impanelling juries. 
Sometimes this is monstrous, as in the Cleary case 
pending in New York, in which more than two 
weeks have been consumed in this preliminary pro- 
ceeding. It is absurd that so much time should be 
occupied in this matter. We have known ten days 
or more occupied in a vain attempt to get a jury, 
and then a motion to change the venue was granted. 
We do not know how this is managed in England, 
but we believe nothing of the sort is tolerated or 
known there, and it ought to be remedied here, 


Mr. Thorvald Solberg, assistant librarian in the 
law library of Congress, is about to visit Europe, on 
the employment of Mr. Charles C. Soule, the law- 
book dealer and publisher of Boston, particularly to 
purchase books on the civil, feudal, canon, ancient 


and international law, and to collect and report in- 
formation in regard to these or any law books or 


government publications. Mr. Solberg is admira- 
bly fitted for this business, and this is an excellent 
opportunity for libraries and lawyers to procure 
such works or information. 


The boycotting case which we recently published 
has started up a school of similar cases. Briefs of 
great learning have been sent to us in two other cases, 
which we should be glad to publish if we had space. 
In State v. Glidden, in the Supreme Court of Errors, 
we have the defendants’ brief by Messrs. Johnson 
T. Platt, Talcott H. Russell and James T. Moran, 
of New Haven, and in People v. Landgraf, we have 
the people’s trial brief by Judge Goeff (late justice 
of the Marine Court), of 62 Cedar street, New 
York. Judge Goeff says: ‘‘Strange to say, the 
brief you give and mine appear not to cite an au- 
thority in common.” Doubtless these learned gen- 
tlemen will be glad to furnish information to inquir- 
ing brethren in similar cases. 


In connection with General Banks’ sidewalk con- 
test, our attention has been called to the fact that 
in Gridley v. Oity of Bloomington, 88 Tll. 554; 8. C., 
30 Am. Rep. 566, the fee of the street was in the 
city, and the deewsion was put on that ground. That 
1s true, but in the later case of City of Chicago v. 
O’Brien, 111 Ill. 582; 8S. C., 53 Am. Rep. 640, that 








: ————s 
distinction was not spoken of, and for aught that 
appears the fee was in the lot owner. The fee of 
some of our streets is in the city, including, we be. 
lieve, some of the streets now in question. General 
Banks has succeeded in maintaining his position 
before Recorder Gould, upon what grounds we are 
not informed, but we believe on account of the rad. 
ical inconsistency of the ordinance with the charter, 
thus not involving the constitutional question. 


The Columbia Jurist —we do not mean our es- 
teemed contemporary, Professor Dwight, but the 
newspaper — has succumbed after a long disorder, 
manifested by an inveterate hatred to codification, 
The disease lately took a bad form, and with a gasp 
the Jurist expired on January 29th last, but the fact 
was kept secret from the mourning subscribers —a 
few of whom had paid up— until recently, when 
inquiry disclosed the sad news that the Columbia 
Jurist — the newspaper — was no more. The Jurist 
died penitent, and by a singular fact made a public 
confession of its wicked life and its unholy antipa- 
thy to codification. With its last breath it fecbly 
murmured, ‘‘the need of codification is confessed 
on all sides,” and then it died. May so die all ene- 
mies to codification! We don’t want them to die, 
but when they die, we want them to die penitent. 


—__-_+>.—___——— 


NOTES OF CASES. 


HE ‘‘pre-historic boat” case, Elwes v. Brigg 
Gas Co., is reported in 55 L. T. Rep. (N. S.) 

831. In land demised by the plaintiff to a gas 
company there was found an ancient boat of rude 
construction, stated to be two thousand years old, 
which having been abandoned or left derelict by 
the original owners on the bank of a river, became, 
by the operation of natural causes, buried in the 
earth, and so remained for many centuries, until 
discovered and excavated by the gas company. 
When discovered the boat was lying embedded in 
the clay at a depth from the surface of four feet at 
one end and six feet at the other. It was about 
forty-five feet in length, hollowed out of a single 
oak tree; the wood had not become petrified or 
fossilized, but retained the properties of wood. The 
lease to the company contained a reservation of 
mines and minerals, and the lessees were authorized, 
under inspection of the lessor’s surveyor, and ac- 
cording to plans previously approved, to erect a 
gas-holder and other buildings, and it was in the 
course of excavating for the foundations of the 
works that the boat was found. Held, that the 
boat, whether considered as a mineral, or as part of 
the soil in which it was embedded, or as still re- 
taining the character of a chattel, was the property 
of the lessor and not of the lessees, Chitty, J., 
said: ‘‘In support of the contention that it was a 
mineral, reference was made to the case of Hext v. 
Gill, and to the statement 1n the judgment of Mel- 
hsh, L. J. (with which James, L, J., concurred), 
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that the term ‘minerals’ includes every substance 
which can be got from underneath the earth for the 
purpose of profit. The terms of this definition 
are wide enough to include the boat, but I am 
not aware that the term ‘miuerals’ has ever been 
held to include any thing except that which is part 
of the natural soil. Unquestionably coal is deemed 
in law a part of the natural soil, without regard to 
what geologists may show to have been its origin. 
In law the natural processes by which the trees of 
a forest have become coal are not investigated, the 
result only is considered. But the boat has not be- 
come petrified or fossilized ; it always has been dis- 
tinguishable from the natural soil itself. If there- 
fore I were required to decide the question I should 
hold that it is not a mineral. In support of the 
contention that it ought to be deemed in law as 
part of the soil in which it was embedded, refer- 
ence was made to the principle embodied in the 
maxim, guicquid plantatur, or as it is sometimes 
stated (see Broom’s Legal Maxims, 6th ed., p. 376, 
n., and the judgment in Climie v. Wood, 18 L. T. 
Rep. (N. 8.) 609; L. Rep., 3 Exch. 257), jizatur solo, 
solo cedit. This principle is an absolute rule of law 
not depending on intention; for instance, if a man 
digs in the land of another and permanently fixes 
in the soil stones or bricks or the like as the founda- 
tion of a house, the stones or bricks become the 
property of the owner of the soil, whatever may 
have been the intention of the person who so placed 
them there, and even against his declared intention 
that they should remain his property. Nor does it 
appear to me to be material that the things should 
have been placed there by the hand of man; it 
would seem to be sufficient if they have become 
permanently fixed in the soil by the operation of 
natural causes. In support of the contention that 
the boat always remained a chattel, it was or may 
be urged that though embedded in the soil, it al- 
ways was distinguishable from the soil itself, and 
preserved its original character of a chattel, which 
it certainly now is. Not long ago there was dis- 
covered, in the course of making excavations in 
Hampshire, a jar containing Roman coins, not gold 
or silver coins, and therefore not falling within the 
Royal prerogative of treasure trove; apparently the 
coins formed the small change of the treasure of a 
Roman legion. Could it be said that the jar or 
the coins were part of the soil within the principle 
referred to? Similarly a short time since there was 
found beneath the soil (I believe in Devonshire) a 
Roman lamp of ingenious construction made of 
lead, and in excellent state of preservation. A sim- 
ilar question may be asked of the lamp. But, as I 
have said, it is not necessary to decide these or the 
like interesting questions in the present case. The 
first question which does actually arise in this case 
is whether the boat belonged to the plaintiff at the 
time of the granting of the lease. I hold that it 
did, whether it ought to be regarded as a mineral, 
or as part of the soil within the maxim above cited, 
orasachattel. If it was a mineral or part of the 
soil in the sense above indicated, then it clearly be- 





longed to the owners of the inheritance as part of 
the inheritance itself. But if it ought to be re- 
garded as a chattel, I hold the property in the chat- 
tel was vested in the plaintiff for the following rea- 
sons: Being entitled to the inheritance under the 
settlement of 1856, and in lawful possession, he was 
in possession of the ground, not merely of the sur- 
face, but of every thing that lay beneath the sur- 
face down to the centre of the earth, and conse- 
quently in possession of the boat. The principle of 
the decision of the court in Reg. v. Rowe (Bell’s C. 
C. 93) appears to me to apply. There the question 
was whether the property in some iron lying at the 
bottom of a canal was well laid in the indictment 
in the canal company. The water had been taken 
out for the purpose of cleaning the canal, and the 
prisoner was indicted for stealing the iron which 
had been dropped into the canal by the owner. The 
court held that the canal company had a sufficient 
property in and possession of the iron to support 
the indictment. If the fact of the iron having 
been left on the surface of the ground covered by 
water was sufficient to give in law possession of the 
chattel to the person in possession of the land, it ap- 
pears to follow d fortiori that the facts of this case 
justify me in holding that the plaintiff was in posses- 
sion of the boat. For fhe boat was embedded in the 
land ; a mere trespasser could not have taken posses- 
sion of it, he could only have come at it by further 
acts of trespass involving spoil and waste of the in- 
heritance. Blades v. Higgs, 12 L. T. Rep. (N. 8.) 615; 
11 H. of L. Cas. 621; and Holmes’ Common Law, 
title ‘ Possession,’ p. 223. The plaintiff then being 
in the possession of the chattel it follows that the 
property in the chattel was vested in him, Ob- 
viously the right of the original owner could not be 
established ; it had for centuries been lost or barred, 
even supposing that the property had not been 
abandoned when the boat was first left on the spot 
where it was found. The plaintiff then had a law- 
ful possession, good against all the world, and 
therefore the property in the boat. In my opinion 
it makes no difference in these circumstances that 
the plaintiff was not aware of the existence of the 
boat.” 


In McDonald v. Mayor, etc., New Jersey Court of 
Chancery, Jan. 12, 1887, it was held that the 
whole of a public street in a city is for the use of 
the public at large; and the occupation of such 
street fora market is a public and a private nui- 
sance, and a city granting licenses to use a public 
street as a market may be enjoined from using, or 
authorizing or taking pay for the use of such street 
for that purpose. The chancellor said: ‘‘ The an- 
noyance complained of is loud noises and offensive 
smells. The noise is of the stamping of horses’ feet, 
the rumbling of wagons, the rattling of chains and 
harness, the shouting of men to their horses and to 
each other, the throwing of barrels and boxes from 
the wagons to and upon the sidewalk, the hawking 
and the hum and bustle of the crowd of purchasers. 
The noises seriously disturb the sleep of the com 
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plainant and his family, and interfere with conver- 
sation in the house. The odors complained of arise 
from the refuse, and from the smoke of the torches 
used by the hucksters in their business, and pervade 
the complainant’s house. That this complaint of 
annoyance is well founded is not denied, and that 
the annoyances complained of constitute a nuisance 
is not disputed. But it is urged, on behalf the de- 
fendants, that the complainant and his family are 
not the only ones who are affected by the nuisance; 
and it is urged that since other persons similarly 
situated are also annoyed by it, the nuisance must 
be regarded as public and not private. And again 
it is contended that this suit cannot be maintained 
against the city, because the city does not create 
the nuisance but only takes fees for the occupation 
of the street and sidewalk by the hucksters. Ob- 
viously, a nuisance may be an injury common to 
many persons, and yet be a private and not a pub- 
lic nuisance; and there are nuisances which are at 
the same time both private and public, in the com- 
mitting whereof both public and private rights are 
violated. In such cases the offense against the 
public at large may be punished by indictment, and 
redress for the special injury to individuals may be 
sought by suit. Highie v. Camden & A. R.Co., 19 N. 
J. Eq. 276; High Inj., §§ 521, 522. In the case in 
hand the use of the street for a market place is, un- 
der the circumstances, a public nuisance. Such use 
of the"highway is wholly unwarranted. The entire 
street is for the use of the public at large, and the un- 
authorized use of part of it for a market is a public 
nuisance. State v. Laverack, 34 N. J. Law, 201. 
Nor does the grant by the officers of the city of per- 
mission so to use the street legalize such use. The 
use is not only a public nuisance, but it is, so far as 
the complainant and others similarly affected are 
concerned, a private nuisance also. Where, as in 
this case, an individual is specially injured by the 
unauthorized use of a street, he may have recourse 
to this court for relief. The answer admits that 
the city has, through its market clerk, designated 
the places in question as places to be used for mar- 
ket purposes, and has from day to day for a long 
time, licensed persons to occupy them for the sale 
of their produce, and has collected and received for 
its use the license fees therefor; but the defendants 
insist that such use of the street is reasonable and 
lawful. The city then, under color of its author- 
ity, authorizes the hucksters, for a consideration 
paid to it, to occupy parts of the public highway 
for the purpose of vending their goods, It thus 
unlawfully makes a market place of the streets, and 
it is therefore responsible for the nuisance occa- 
sioned thereby. St. John v. Mayor, ete, 3 Bosw. 
483. It manifestly is the wrong-doer. It will be 
enjoined from using or authorizing or taking pay 
for the use of the streets in front or in the vicinity 
of the complainant’s house as a market place, or as 
a stand for the sale of goods.” So as toa hack 
stand. Branahan v. Hotel Co., 39 Ohio St. 333; 
8. C., 48 Am. Rep. 457. Henkel v. City of Detroit, 
49 Mich. 249; 8. C., 43 Am. Rep. 464, a case of 





a market, seems to the contrary. See note, 43 Am, 


Rep. 473. 


—_——__>—_—_ 


POINTS FOR ADVOCATES OF CODIFICA. 
TION. 
EVERAL members of the Senate judiciary com- 
mittee have requested that I should publish a 
synoposis of my argument made last week before that 
committee in favor of the Civil Code. This request 
is a concession to the principles of codification — 
arguments should be codified. I give below the 
substance of what I said, and of some things which 
I had not time to say. 


Tue ENACTMENT OF THE PROPOSED Civit Cong 
IN THIS STATE IS DESIRABLE. 
| 
A general code is desirable. 


1. Because the common law is uncertain, fluctuat- 
ing, inaccessible, inconvenient, expensive, without au- 
thority. 

A. Uncertain.— So uncertain that ‘‘the glorious 
uncertainty of the common law” has grown into a 
proverb. Its admirers even boast of its ‘ flexibil- 
ity,” which is a ‘‘more tenderer word,” as Sam 
Weller said. It is notorious that no lawyer can 
safely advise his client as to what the law really is 
on any point. He may sometimes be able to tell 
what the courts have decided, but he cannot predict 
how long they will stick to it. Let any lawyer tell 
me what he thinks the law is on any point —I don't 
care what —and I will engage to furnish him with 
‘authority ” to the contrary. For example: What 
is the rule of liability of the principal upon an en- 
gagement signed by his agent as an individual, or 
with words of description? Is a bank liable for the 
neglect of a distant correspondent in making a col- 
lection for its customer? May a bank be sued for 
not paying acheck on it? Isa carrier bound for 
goods for which his agent has issued a bill of lad- 
ing but which were not actually received? What 
is the law of boundaries on roads and streams? To 
what extent may a common carrier stipulate for ex- 
emption from liability for negligence? Are exem- 
plary damages proper? To what extent is a pur- 
chaser of land bound by an easement of which he 
is ignorant? Is an insurance policy violated by 
procuring another, voidable for other undisclosed 
insurance? May a master contract for exemption 
from liability to his servant? Is one servant liable 
for his own negligence to his co-servant? Who are 
co-servants? Isa railroad company liable for an 
unlawful assault by a brakeman on a passenger by 
command of a conductor? What is the liability of 
cities for icy sidewalks; for coasting licensed by 
them in streets; for blasting in streets by contract- 
ors? May cities compel lot-owners to clear the 
snow off their sidewalks? Is a passenger charge- 
able with the negligence of his carrier, or of a pri- 
vate person with which he is riding? Is a young 
infant chargeable with the negligence of its parent 
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or guardian? What is the rule of liability fora 
negligent fire communicated by the wind to distant 
premises? Are preferential assignments proper? 
Where goods are bought on credit, title not to pass 
until payment, can the purchaser give title to an- 
other? Has an innkeeper a lien on the goods of a 
third person in possession of the guest? What con- 
tracts made on Sunday are valid? Is an infant es- 
topped by his fraudulent representation that he was 
of age, in an action for the fraud? Is a sale without 
delivery conclusively or only presumptively fraudu- 
lent as against creditors? These questions are 
all uncertain, and differently decided in differ- 
ent States. And so I might ‘‘ go on forever,” like 
Tennyson’s ‘‘ Brook.” 

B. Fluctuating.— There is no telling how long 
the law will stay as it is. The judges may alterjit 
at pleasure, and are altering it all the time. It va- 
ries with their moods and caprices. The law may 
depend on an attack of dyspepsia. Everybody 
knows that the maxim “‘ stare decisis” is a delusion. 
Look at the table of cases overruled, etc. First, 
the judges distinguish a case; next they limit it; 
next they criticise it; then they doubt it; then they 
deny it; and at length, familiarity having bred con- 
tempt, they overrule it. Like the influence of vice 
—they ‘first endure, then pity, then embrace.” 

C. Inconvenient.— Granting that the law is all 
written and unchangeable, still it is vastly inconve- 
nient to have to go over thousands of volumes to 
find it, even down to the latest number of the last 
week’s periodicals. Mr. Moak deems it essential to 
have sixteen thousand law books at his hand. Our 
State Library has twice as many. More than fifteen 
hundred have been published in this country in 
two years. It would be very desirable to put the 
meat of the law in one statute book just for conve- 
nience’s sake. 

D. Expensive.— So many books are expensive. 
It is expensive to employ lawyers to search them. 
It is expensive to enforce the common law. It is 
particularly expensive to start out in a case with 
good law, and have it converted to bad law in the 
course of the litigation. 

E. Without authority.— Nobody dreams of ques- 
tioning the authority of a statute, nor of inquiring 
by how large a majority it was enacted. But any 
case is open to question. Especially so when de- 
cided by a divided court, as so many are, and where 
the dissenting opinions are published. Many a 
case is decided by a majority of one judge in the 
ultimate court, and against the unanimous opinion 
of all the lower judges. Four judges frequently 
lay down the law against seven, and even more, in 
cases where several general terms are reversed. The 
lawyers will never cease struggling against such 
authorities without authority. 

2. The citizen has a right to know the law. He 
is presumed to know it, he is not excused, civilly 
or criminally, for his ignorance or mistake. When he 
asks where he can find it, we tell him in six thou- 
sand volumes of reports and countless commenta- 
ries, We refuse to give him a statute book of the 





principles already laid down in, these myriads of 
volumes, and actually have the ‘‘gall” to tell him 
that we refuse because to comply would render it 
more} difficult to change the law! We might as 
well deny the Bible to the citizen and send him to 
the priest for his religion. In Code States and 
countries the citizen knows much more of the law. 
Law is not made for the convenience or enrichment 
of lawyers, but for the regulation of the citizen. 
Therefore give him an abstract of it in small space, 
and when it is to be altered let it be done by the 
proper law-making power, and not by the law ad- 
ministrators. 

8. The Constitution contemplates and intends codi- 
Jication. Those wild gentlemen who attribute the 
corruption of judges to codification tell us that 
the Constitution does not command codification. 
What then? Was it jesting when it said the com- 
missioners should report codes ‘‘for adoption?” 
Three branches of our law have been codified in 
compliance with this injunction. The fourth and 
most important ought to be. 

4. Codification would reduce the volume of reports. 
It is a noteworthy fact that in the Code States re- 
ports are much fewer and opinions much shorter 
than in common-law States. 

5. The American Bar Association, by a decisive 
majority, have resolved that so far as its principles 
are concerned the common law should be reduced 
to the form of a statute. 


Il. 
General codification is practicable, 


1. Because the most civilized nations of the 
world have been successfully governed by codes, 
and excepting the English, are yet so governed. 

2. Because some of our States are so governed 
— Louisiana, Georgia, California, Dakota. 

3. Because the spirit of the age is in favor of 
codification. Witness England, where they are re- 
ducing the laws to codes as fast as possible. There 
is comparatively little of the common law left 
there; nearly every thing is in statutes. 

4, Because much of our own law is already in 
statutes; even much of the common law has been 
enacted in statutes. 

5. Because our three codes work admirably. The 
Code of Civil Procedure, as it existed before Mr. 
Throop’s monstrous revision, was the greatest legal 
blessing ever granted to mankind; has been copied 
in twenty States, and led England to abolish chan- 
cery and adopt a similar system. 

6. Because no code once adopted was ever re- 
pealed. 

Il. 


The proposed code is desirable, 


1. Because it is the work of three of the greatest 


lawyers of our State. It was eight years in prepar- 
ation. It has been twenty-two years before the 
Legislature and the public, and subjected to un- 
sparing criticism and repeated amendments. It is as 
near right, and as unobjectionable, as we can hope 
ever to have a code on the start, No code can ever 
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be devised that ingenious lawyers can’t find flaws 
in. We should not wait another generation for an- 
other code. 

2. Because it has received the highest encomiums 
from the most celebrated jurists and scholars of 
Europe and America. Even from many judges of 
our own State. With a few trifling exceptions, 
ho man who has examined it, and is in favor 
of codification, has failed to commend it. Even 
candid enemies of codification praise it. 

2. Because California has had a substantial copy 
of it in operation for fifteen years, and it has worked 
well. Chief Justice Wallace calls it “the greatest 
blessing.” 

4. Because the other codes of the same commis- 
sioners have proved so successful. 


OBJECTIONS. 


The following are the principal objections: 

1, Foremost, the lawyers don’t want it. Answer: 
The people do. And at least a third of the lawyers 
do, and this class is increasing constantly. Twenty 
lawyers in the Assembly voted for it against four- 
teen. The New York city clique, headed by Mr. 
Carter and Prof. Dwight, and Mr. J. Bleecker 
Miller, oppose it, and I have Mr. Moak’s authority 
for saying that it is mainly because they don’t like 
Mr. Field. Anybody who has heard Mr. Carter 
knows that. If Prof. Dwight, the great ‘‘dis- 
senter ” of the commission of appeals, had written 
it — violent presumption! —the same clique would 
bow down and adore it. But neither a few lawyers 
in New York city nor the eleven thousand of the 
State, have a right to say that the citizen shall not 
have a book of the laws. 

2. It would impair the ‘elasticity ” and ‘‘ flexibil- 
ity ” of the law. Answer: If they mean it would repair 
its uncertainty — and that is really what they mean 
—I grant it. But how do these blowers of hot and 
cold reconcile ‘‘ elasticity” with “stare decisis?” 
They say it would make a “cast-iron” rule. So 
does every statute, and yet they actually complain 
that statutes give rise to necessity for construction! 
A code must be distinguished from a digest. It is 
a skeleton of principles, not a statement of details. 
Principles should be ‘‘ cast-iron.” Proper ‘‘flexi- 
bility’ applies only to the application of them. 
Cases should be relegated to their proper position 
of illustrations, not sources, of the law. 

3. It would give rise to necessity for construction. 
Answer: True, but it would remove the inquiry 
from the domain of principles to the field of mere 
interpretation. Instead of construing a principle 
from thousands of books we should interpret the 
language of a statute in one. It would get set- 
tled long before the common is, which ‘like the 
troubled sea cannot rest but casts up mire and dirt.” 

4. It would cost a great deal. I heard Mr. Moak 
say at the capitol that two millions would not cover 
it. Answer: No matter what it costs it will be 
cheaper than the common law. What an argument 
to make in a capitol that has already cost fifteen 
millions! What an argument to come from a citi- 





zen of a State which expends untold millions every 
year on tobacco and rum! 

5. The Legislature would ‘‘ tinker” it. Answer ; 
They couldn’t *‘ tinker ” it a tenth part so much as 
the judges now “‘tinker” the law. But it is no ex- 
cuse for not doing right that others may do wrong. 
Besides, a standing commission on code revision 
might and ought to be appointed, to prevent ‘‘ tink- 
ering.” 

6. Two governors vetoed it. Answer: Governor 
Robinson vetoed it because it changed the laws in 
important particulars — dower, for instance. These 
objections have been removed. Governor Cornell 
vetoed it, I believe, because the bill was not to 
have it go into effect until a commission should 
have revised and amended it, and he did not ap- 
prove of laws passed in such form. 


FINAaLly. 


The question is simply this: Are five or six thou- 
sand lawyers to defeat the expressed will of five 
millions of people, including certainly four or five 
thousand lawyers? That is the plain honest Eng- 
lish of the matter. I make my living by reporting 
and explaining the common law. Probably it is for 
my interest to have the present state of things con- 
tinue. But the lawyers, including myself, will al- 
ways have enough to do without thriving on the 
misfortunes of the public, growing out of our con- 
fused, obscure, ever-changing laws. Lawyers have 
always opposed every legal reform. The first piece 
of legal writing I ever did was a thesis thirty years 
ago, in favor of admitting parties to testify for 
themselves — terrible heresy! How that was fought! 
How the Code of Procedure was resisted! —‘‘ Jack 
Code,” Mr. Evarts called it. Mr. Carter says this 
Code is ‘‘ not worth a dime novel.” Mr. Hare, in his 
new work on contracts, says ‘‘ codification is liable 
to err by enacting principles into rules.” I should 
say that is a laudable error. In contrast with these 
learned gentlemen I cite Lord Justice James, who 
recently spoke of Blackstone as ‘‘ the somewhat in- 
discrimate eulogist of every peculiarity and anom- 
aly in our system of laws.” 

I call on the Legislature and the profession to 
rise above petty, personal, temporary interests, and 
do the thing that is right, for by the right and 
never by the wrong may man thrive. 

Irvine Browne. 


REMARKS OF MR. WILLIAM W. COOK BE- 
FORE THE SENATE JUDICIARY COM- 
MITTEE, ON THE CIVIL CODE. 

\ ANY of the principles of corporation law are so 
4 old, well-established and unquestioned that they 
are found only in the old reports and decisions. That 
these principles may be embodied ina code cannot be 
questioned. The question which faces us is whether 
these principles should be embodied in a code, and 
whether this code states those principles clearly and 
accurately. The most practical way of answering this 

question is to study the code itself. 


Take for example section 543. It provides that 
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“when a corporation is authorized by its charter or by 
the terms of subscription, to forfeit stock for non-pay- 
ment, it may either forfeit the stock or recover the 
amount of the subscription, but cannot do both.” 
Any man, whether he be lawyer or layman, can un- 
derstand what this means, and he can understand it 
much better than the legal phraseology of the same 
principle, that forfeiture is a ‘* cumulative remedy.” 
Now this principle of law was established over fifty 
years ago. It is old and unquestioned, but it is hid- 
den away in the old reports, ancient decisions, and 
many pages of jadicial writings. In a recent work 
which I have written on “Stock and Stockholders” 
there are collected nearly a hundred cases to estab- 
lish, sustain and explain this one principle of law. But 
why should it be necessary to examine those hun- 
dred cases? Why should the law be thus concealed 
ina hundred law books? Why should not the public 
be enabled to learn this law without the expense of an 
juvestigation by alawyer. Is it not better to have 
this principle expressed authoritatively in one sen- 
tence than to have it hidden away in a hundred books, 
a source of doubt, delay and expense to the business 
man, and of laborious study to the lawyer? What ob- 
jection is there to having this principle of law clearly 
expressed in a code, where all men may find it and 
read it? 

Take another instance: Section 545 provides that “a 
certificate of stock may be transferred like any other 
personal property; and a transfer on the books of the 
corporation is not necessary between the parties to 
the transfer.”’ 

This statement is clear, accurate and can be easily 
understood. Moreover it is the law as it exists in 
New York to-day. Other States, particularly in New 
England, have a different rule, but this is the rule in 
this State. Now is there any reason why this princi- 
ple of law should not be made clear and ascertainable 
by a single sentence? Why sbould the lawyer be 
obliged toexamine all the old and new decisions of 
the State on that subject; and also the decisions of the 
other States, before he can feel assured that this isthe 
lawiun New York? Why should the business man be 
obliged to pay for that research? If there is any rea- 
son why this clear, accurate and concise statement of 
old, well-established law should not be codified, Ihave 
yet to learn what that reason is. 

There are plenty of other instances. Thus section 
541 describes how a person becomes a stockholder, and 
section 542 states that a corporation may enforce the 
collection of a subscription which was made before 
the incorporation. The law is clearly stated in these 
provisions; it is accurately stated; it is the lawas it 
exists to-day and has existed for forty years. If this 
bill becames a law, I shall not hesitate in any future 
edition of my book to insert the various provisions of 
the code bearing upon the subject of stock and stock- 
holders, and to say that these provisions, taken from 
the New York code, are a correct statement of the 
common law. The passage of this code will clear up 
the legal fogs that envelop the jurisprudence of New 
York, and will make the Legislature of 1837 famous in 
the history of the State. It is the community at large 
who are interested in having these principies of the 
law expressed in Janguage which all may find, read 
and understand. 

Now, gentlemen, I wish to say afew words on the 
question whether this code favors corporations. A 
charge to that effect has been made, and if true, then 
this bill ought to be defeated. 

But is it true? For my part, I can say with all can- 
dor that I have examined this code with care, and 
without prejudice, and there is not the least ground 
for the charge that it favors corporations. It does 





what it proposes to do—that is, to state fairly the ex- 
isting law of the State. 

Let me cite a few instances: Section 556 prescribes 
that “ besides the powers and duties specified in this 
chapter, and such others as are expressly conferred by 
statute, or may be necessary to the exercise of the 
power so couferred, a corporation has no other 
power.”’ This principle of law is as old as the law of 
corporations. But it is a principle which the corpora- 
tions have been covertly attacking and undermining 
for many years. Under the cover of the obscure and 
mystifying doctrine of ultra vires, the corporations’ 
have very largely made away with the principle that 
corporations shall not exceed their express and im- 
plied powers. Now it is undoubtedly true that this 
provision of the code does not destroy the modern doc- 
trine of ultra vires, yet nevertheless it isrefreshing to 
have old landmarks of the law re-established and set 
up in plain view for the benefit of the public, and for 
a warning to corporations that beyond these limits 
their powers shall not go. 

There are other instances. Take section 553. It pre- 
scribes that meetings of stockholders shall not be held 
outside of the State, unless the charter provides other- 
wise. Here too we have arule that Angell and Ames 
stated thirty years ago. And yet the corporations 
have been steadily encroaching upon it. By the mod- 
ern invention of the law of ratification and acquies- 
cence, they are taking away the foundation of this as 
well as other statutory rules of law. 

In fact, gentlemen, it is difficult to discover why 
such a charge has been brought against this code, an- 
less it be that thereby it could be most easily defeated. 
A code that was written twenty-two years age, ten 
years before the popular agitation against railroads 
commenced; ten years before the elevated roads were 
built, and twenty-two years before such acharge was 
ever thought of, argues much against the charge itself. 
Let those who make such an assertion prove it. For 
one, I can find no foundation for it, and do not believe 
it. It is for you to judge of the truth or falsity of it, 
and of the motives that have prompted it. 


WAR—MILITARY OPERATIONS—LIABILITY 
OF UNITED STATES—LIABILITY 
OF PRIVATE PARTY 
FOR BENEFITS. 


SUPREME COURT OF THE UNITED STATES, 
JANUARY{31, 1887. 


UNITED States v. PAcIFIC RAILROAD.* 

The United States are not responsible for the injury or de- 
struction of private property caused by their military op- 
erations during the late civil war, nor are private parties 
chargeable for ‘vorks constructed on their property by the 
United States to facilitate such operations. Accordingly, 
where bridges on the line of a railroad were destroyed 
during the civil war by either of the contending forces, 
their subsequent rebuilding by the United States, as a 
measure of military necessity, without the request of or 
any contract with, the owner of the railroad, imposes no 
liability upon such owner. 


_——- from the Court of Claims. 


E. M. Watson, Asst. Atty.-Gen. for the United 
States in both cases. 


John F. Dillon and James Coleman, for the railroad 
company in both cases. 


Frietp, J. The Pacific Railroad Company, the 
*7 Supreme Court Reporter, 490. 
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claimant in this case, is a corporation created under 
the laws of Missouri, and is frequently designated as 
the Pacific Railroad of that State, to distinguish it 
from the Central Pacific Railroad Company incorpo- 
rated under the laws of California, and the Union Pa- 
cific Railroad, incorporated under an act of Congress, 
each of which is sometimes referred to as the Pacific 
Railroad Company. 

* From the 14th of August, 1867, to the 22d of July, 
1871, it rendered services by the transportation of pas- 
sengers and freight, for which the United States are 
indebted to itinthe sum of $136,196.98, unless they 
are entitled to offset the cost of labor and materials 
alleged to have been furnished by them, at its request 
for the construction of certain bridges on the line of 
its road. The extent and value of the services ren- 
dered were not disputed. It is only the offset or 
charge for the bridges which is in controversy, and 
that charge arose in this wise: ** During the civil war 
the State of Missouri was the theater of active mili- 
tary operations. It was on several occasions invaded 
by Confederate forces, and between them and the sol- 
diers of the Union conflicts were frequent and san- 
guinary. The people of the State were divided in their 
allegiance, and the country was ravaged by guerrilla 
bands. The railroads of the State, as a matter of 
course, were damaged by the contending forces, as 
each deemed the destruction of that means of trans- 
portation necessary to defeat or embarrass the move- 
ments of the other. 

In October, 1864, Sterling Price, a noted Confeder- 
ate officer, at the head of a large force, invaded the 
State, and advanced rapidly toward St. Louis, ap- 
proaching to within a few days’ march of the city. 
During this invasion thirteen bridges upon the main 
line and south-western branch of the company’s road 
were destroyed. Gen. Rosecrans was in com- 
mand of the Federal forces in the State, and some of 
the bridges were destroyed by his orders, as a military 
necessity, to prevent the advance of the enemy. The 
record does not state by whom the others were de- 
stroyed, but their destruction having taken place dur- 
ing the invasion, it seems to have been taken for 
granted that it was caused by the Confederate forces, 
and this conclusion was evidently correct. All the 
bridges except the four were rebuilt by the company. 
These four were rebuilt by the government, and it is 
their cost which the government seeks to offset against 
the demand ofthe company. Of the four, two (one 
over the Osage river and one over the Moreau river! 
were destroyed by order of the commander of the 
Federal forces. The other two, which were over the 
Maramec river, it is presumed, were destroyed by the 
Confederate forces. 

Soon after the destruction of the bridges, and during 
the same month, General Rosecrans summoned to an 
informal conference in St. Louis several gentlemen 
regarded as proper representatives of the railroad 
company, being its president, the superintendent and 
the engineer of the road, and several of the direc- 
tors. The court below makes the following findings 
as to what there occurred: 

‘By Gen. Rosecrans it was stated that the imme- 
diate rebuilding of the bridges was a military neces- 
sity; that he should expect and require the company 
to do all in their power to put the roads in working 
order at the earliest possible moment; and that he in- 
tended to have what work they did not do done by the 
government, and withhold from the freight earnings 
of the road a sum sufficient to repay the government 
for such outlays as in law and fact it should be found 
entitled to have repaid. The gentlemen present as- 
sured Gen. Rosecrans that they would do all in their 
power to rebuild the bridges, and put the roads in 
working order at the earliest moment, but they at the 








same time represented that several of the bridges, ag 
they believed, had been destroyed by the proper mili- 
tary authority of the United States, and that in such 
cases the government was properly responsible for the 
loss, and should replace the bridges. Those which the 
public enemy had destroyed they conceded that the 
company should replace. 

**Gen. Rosecrans replied, in substance: *‘ Gentlemen, 
the question of the liability of the government for re- 
pairing damages to this road is one of both law and 
fact, and it is too early now to undertake the investi- 
gation of that question in this stirring time. I doubt 
myself whether all the damages which you say the 
government should be responsible for will be found 
liable to be laid to the charge of the government. 
Nevertheless, whatever is fair and right I should like 
to see done. You tell me now, and I bave been in- 
formed by some of your representatives individually, 
that the company’s means are insufficient to make 
these large repairs, and make them promptly. There- 
fore I want to say to you, that as a military necessity 
we must have the work done, and shall be glad to have 
the company do every thing it can, and I will under- 
take to have the remainder done, and we will reserve 
out of the freights money enough to make tbe govern- 
ment good for that to which it shall be found to be 
entitled for rebulding any or all of the bridges, and 
we will return the freights to you, or settle with you 
on principles of law and equity.’ The gentlemen in- 
terested in the company reiterated their view of the 
case, that the company should pay for bridges de- 
stroyed by the public enemy, and that the govern- 
ment should replace at its own cost the bridges de- 
stroyed by its own military authorities.” 

The court also finds that these mutual representa- 
tions and assurances were not intended or understood 
on either side to forma contract or agreement binding 
on the governmeut or the company; that no formal 
action upon them was taken by the board of direct- 
ors; and that there was no proof that they were ever 
communicated to the directors, except as may be in- 
ferred from subsequent facts and circumstances men- 
tioned; but that the company, through its directors 
and officers, promptly exerted itself, to its utmost 
power, to restore the roads to running order, and to 
that end co-operated with the government. 

At the same time Gen. Rosecrans informed the sec- 
retary of war that the rebuilding of the bridges was 
“essential, and a great military necessity,” in the de- 
fense of the State, and requested that Col. Myers 
should be authorized ** to have them rebuilt at once, 
the United States to be reimbursed the cost out of 
freight onthe road.” The secretary referred the mat- 
ter to the quartermaster-general, who recommended 
that Gen. McCallum, superintendeut of military roads, 
be directed to take the necessary measures immedi- 
ately for that purpose. The secretary approved the 
recommendation, and Gen. McCallum was thereupon 
ordered to cause the bridges to be rebuilt by the 
quickest and surest means possible. It does not ap- 
pear that the company had any notice of these com- 
munications, or of the order. 

The bridge over the Osage river was destroyed on 
the 5th of October, 1864, by order of the officer com- 
manding the central district of Missouri, acting under 
instructions from Gen. Rosecrans to *‘ use every means 
in his power to prevent the advance of the enemy.” 
The court finds that the destruction was ordered for 
that purpose, and that the exigency appeared to the 
officer, and in fact was of the gravest character, and an 
imperative military necessity. 

The government rebuilt the bridge at an expense of 
$96,152.65, and this sum it seeks to charge against the 
company. 

The bridge across the Moreau was also destroyed 
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by command of the same officer, under the same mili- 

tary exigency. The company commeuced its recon- 

struction, but before it was completed the work was 

washed away by a freshet it the river. The govern- 

ment afterward rebuilt itat an expense of 330,801; 

and this gum it also seeks to charge against the com- 
any- 

The two bridges across the Maramec were destroyed 
during the invasion, as already stated, but not by the 
forces of the United States. They were however rebuilt 
by the government as a military necessity, at an ex- 
pense of $54,595.24; and this sum also it seeks to 
charge against thecompany. The Court of Claims al- 
loweb the costs of three of the bridges to be charged 
against the company, but rejected the charge for the 
fourht —the one over the Osage river. The United 
Stace: and the claimant both appealed from its judg- 
ment—thes claimant because the cost of the three 
bridges was allowed; the United States because the 
charge for one of the fuur was disallowed. 

The cost of the four bridges rebuilt by the govern- 

ment amounted to $181,548.89. The question pre- 
sented is whether the company is chargeable with their 
cost, assuming that there was uo promise on its part, 
express or implied, to pay forthem. That there was 
no express promise is clear. The representations and 
assurance at the conference called by Gen. Rosecrans 
to urge the rebuilding of the bridges, were not intended 
or understood to constitute any contract; and it is so 
found, as above stated, by the court below. They 
were rebuilt by the government as a military necessity, 
to enable the Federal forces to carry on military op- 
erations, and not on any request of or contract with 
the company. As to the two bridges destroyed by the 
Federal forces, some of the officers of the company at 
that conference insisted that they should be re- 
built by the government without charge to the com- 
pany, and though they appeared to consider that those 
destroyed by the enemy should be rebuilt by the com- 
pany, there was no action on the board of directions 
on the subject. What was said by them was merely an 
expression of their individual opinions,which were not 
even communicated to the board. Nor can any such 
promise be implied from the letter of the president 
of the company to the quartermaster-general in No- 
vember, subsequent to the destruction of the bridges, 
informing him that the delay of the war department 
in rebuilding them had prompted the company to 
“unusual resources;”’ that it was constructing the 
bridges over the Gasconade and Moreau rivers; and 
that the only bridge on the main line to be replaced 
by the government was the one over the Osage river, 
the company having replaced all the smaller ones, and 
was then replacing all the larger ones. The letter 
only imparts information as to the work done and to 
be done in rebuilding the bridges on the main line. It 
contains no promise, as the court below seems to have 
thought, that if the government would rebuild the 
bridge over the Osage river, it should be reimbursed 
for any other it might rebuild on the main line of the 
company. Nordo we think that any promise can be 
implied from the fact that the company resumed the 
management and operation of the road after the 
bridges were rebuilt; but on that point we will speak 
hereafter. Assuming for the present that there was 
no such implication, we are clear that no obligation 
rests upon the company to pay for work done, not at 
its request or for its benefit, but solely to enable the 
government to carry on its military operations. 

It has been held by this court in repeated instances, 
that though the late war was not between inde- 
pendent nations, yet as it was between the people 
of different sections of the country,’and the insurgents 
were so thoroughly organized and formidable as to ne- 
cessitate their recognition as belligerents, the usual in- 


cidents of a war between independent nations ensued. 
The rules of war, as recognized by the public law of 
civilized nations, became applicable to the contending 
forces. Their adoption was seen in the exchange of 
prisoners, the release of officers on parol, the recogni- 
tion of flags of truce, and other arrangements de- 
signed to mitigate the rigors of warfare. The inhab- 
itants of the Confederate States on the one hand, and 
of the States which adhered to the Union on the 
other, became enemies, and subject to be treated as 
such, without regard to their individual opinions or 
dispositions; while during its continuance commercial 
intercourse between them was forbidden, contracts 
between them were suspended, and the courts of each 
were closed to the citizens of the other. Brown v. 
Hiatts, 15 Wall. 184. 

The war, whether considered with reference to the 
number of troops in the field, the extent of military 
operations, and the number and character of the en- 
gagements, attained proportions unequaled in the his- 
tory of the present century. More than a million of 
men were in the armies on each side. The injury and 
destruction of private property caused by their opera- 
tions, and by measures necessary for their safety and 
efficiency, were almost beyond calculation. For all 
injuries and destruction which followed necessarily 
from these causes no compensation could be claimed 
from the government. By the well-settled doctrines 
of publiclaw it was not responsible for them. The 
destruction or injury of private property in battle, or 
in the bombardment of cities and towns, and in many 
other ways in the war, had to be borne by the sufferers 
alone as one of its consequences. Whatever would 
embarrass or impede the advance of the enemy, as the 
breaking up of roads or the burning of bridges, or 
would cripple and defeat him, as destroying his means 
of subsistence, was lawfully ordered by the command- 
ing general. Indeed it was his imperative duty to di- 
rect their destruction. The necessities of the war 
called for and justified this. Thesafety of the State 
in such cases overrides all considerations of private 
loss. Salus populi is then in truth swprema lex. These 
views are sustained in treatises of text writers, by the 
action of Congress, and by the language of judicial tri- 
bunals. Respublica v. Sparhawk, 1 Dall. 857; Par- 
ham v. Justices, 9 Ga. 841; Taylor v. Nashville & C. R. 
Co., 6 Cold. 646; Mayor v. Lord, 18 Wend. 126. 

Vattel, in his Law of Nations, speaks of damages 
sustained by individuals in war as of two kinds—those 
done by the State and those done by the enemy. And 
after mentioning those done by the State deliberately 
and by way of precaution, as when a field, a house, or 
a garden, belonging toa private person,is taken for 
the purpose of erecting on the spot a town rampart, 
or other piece of fortification, or when his standing 
corn or store-houses are destroyed to prevent their 
being of use to the enemy, and stating that such dam- 
ages are to be made good to the individual, who should 
bear only his quota of the loss, he says: ‘‘ But there 
are other damages, caused by inevitable necessity; as 
for instance, the destruction caused by the artillery in 
retaking a town from the enemy. These are merely ac- 
cidents; they are misfortunes which chance deals out 
to the proprietors on whom they happen to fall. The 
sovereign indeed ought to show an equitable regard 
for the sufferers, if the situation of his affairs will ad- 
mit of it; but no action lies against the State for mis- 
fortunes of this nature—for losses which she has occa- 
sioned, not willfully, but through necessity and by 
mere accident, in the exertion of her rights. The 
same may be said of damages caused by the enemy. 
All the subjects are exposed to such damages; and 
woe to him on whom they fall. The members of a so- 
ciety may well encounter sucb risk of property, since 
they encounter a similar risk of life itself. Were the 
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State strictly to indemnify all those whose property is 
injured in this manner, the public finances would soon 
be exhausted, and every individualin the State would 
be obliged to contribute his share in due proportion— 
a think utterly impracticable.’’ Book 3, ch. 15, p. 402, 
§ 232. 

Three cases in Congress, one before the House of 
Representatives in 1797, and two before the Senate, 
one in 1822 and one in 1872, illustrate this doctrine. 

In the first of these cases a Mr. Frothingham, of 
Massachusetts, presented a petition to the House of 
Representatives, asking compensation, for a dwelling- 
house, the property of his mother, burned at Charles- 
town, in March, 1776, by order of Gen. Sullivan, then 
commanding the American troops at that place. The 
Committee on Claims, to whom it was referred, 
made a report that they found that the house 
for which the compensation was sought was, with 
several other buildings in'the vicinity at that time, in 
possession of the British troops; and that for the pur- 
pose of dislodging them, the general sent a party of 
troops with orders to set fire to the buildings, which 
was done accordingly; and that they apprehended 
that the loss of houses and other sufferings by the 
general ravages of war had never been compensated by 
this or any other government; that in the history of 
our Revolution sundry decisions of Congress against 
claims of this nature may be found; and that the 
claim presented rested upon the same basis with all 
others where sufferings arose from the ravages of war. 
As the government had not adopted a general rule to 
compensate individuals who had suffered in a similar 
manner, the committee were of opinion that the 
prayer of the petitioner could not be granted, and no 
further action was had upon the claim. Am. State 
Papers, class 14, Claims, p. 199. 

In the second of the cases referred to, a Mr. Villiers, 
of Louisiana, presented a petition to the House of 
Representatives, stating that during the invasion of 
the British in 1814 15, after the enemy had landed near 
the city of New Orleans, in orderto prevent him from 
bringing up his cannon and other ordnance to the city, 
Gen. Morgan, commanding the Louisiana militia, 
caused the levee to be cut through, at or near the 
plantation of the petitioner, whereby the greater part 
of the plantation was inundated, and remained so till 
after the departure of the invading army from the 
State; that in consequence the petitioner had suffered 
great losses in the destruction of his sugar cane, cane 
plants, and the expenses of repairing the levee, ap- 
praised at $19,250, for which he prayed compensation. 
The Committee on Claims, to whom the petition was 
referred, recommended that its prayer should not be 
granted, on the ground that the losses were sustained 
in the necessary operations of war, for which the 
United States were not liable; and their recommend- 
ation was adopted. Am. State Papers, class 14, 
Claims, p. 835; Annals Seventeenth Cong. (1st sess.), 
pt. 1, p. 311. 

The third of the cases referred to is that of J. Milton 
Best, which was much discussed in the Senate. His 
claim was for the value of a dwelling-house and con- 
tents destroyed by order of the officer commanding 
the Union forces in defense of the city of Paducah, 
Ky., March, 1864. The city being attacked by the 
Confederates in force, the Federal troops, numbering 
700, were withdrawn into Fort Anderson. The claim- 
ant’s house, which was about 150 yards from the fort, 
was taken possession of by the sharp shooters of the 
enemy, who did great execution picking off men at 
the guns within the defenses. They were driven from 
the house by shells from the fort and gunboats, and 
late that night the Confederates retired from their 
assault without success. They appeared with rein- 
forcements the next morning, aud tbe Union officer, 








regarding his command in great peril, his ammunition 
being nearly exhausted, gave orders for the destruc. 
tion of all houses within musket range of the fort, 
The claimant’s loyalty was unquestioned. The officers 
in command at the post from time to time during the 
war testified to his reliability, and the effective aid he 
rendered in the Union cause. 

The Senate Committee on Claims reported the case 
as one presenting the “simple question of who shall 
pay for the destruction of a loyal citizen’s property, 
destroyed by the order of a commanding officer to 
save his imperilled army, at the claimant’s home, a 
place never in possession of the enemy, and in a 
non-seceding State.” Upon this question they say: 
“It appears to your committee that the facts estab- 
lish a just claim against the government for private 
property taken and destroyed to prevent a greater de- 
struction of its own property, and the massacre of its 
troops.”” They reported that ‘“‘the injuries to the 
claimant’s house, by shelling out the rebels in the bat- 
tle of the 25th of March [the day preceding the de- 
struction of the property] may be regarded as a cas- 
ualty by the general ravages of war, which might 
properly be deducted from the amount of loss proved 
by claimant,’”’ and they made what they deemeda 
proper deduction on that account in the bill presented 
by them for the payment of the damages. The bill 
was intended to cover the value of his property at the 
time it was burned to prevent its use by the reinforced 
enemy on the following day. In the debate which 
followed, it was contended by the advocates of the 
bill that while the damage by shelling from our own 
fort during the battle came within the ravages of war, 
the subsequent burning of the house to prevent its 
being used by the sharp-shooters of the enemy was a 
tuking by the government of private property for pub- 
lic use, for which compeusation should be made. 

The bill passed in the Senate January 5, 1871, but 
was not acted upon by the House during that Con- 
gress. It again passed the Senate April 8, 1872, and in 
the House May 18, 1872. It was vetoed by the presi- 
dent June 1, 1872. In his message to the Senate, the 
president, after speaking of the claim as one for com- 
pensation on account of the ravages of war, and ob- 
serving that its payment would invite the presenta- 
tion of demands for very large sums of money against 
the government for necessary and unavoidable de- 
struction of property by the army, said: “It is agen- 
eral principle of both international and municipal law 
that all property is held subject, not only to be taken 
by the government for public uses, in which case, un- 
der the Constitution of the United States, the owner 
is entitled to just compensation, butalso subject to be 
temporarily occupied, or even actually destroyed, in 
times of great public danger, and when the public 
safety demands it; and in this latter case govern- 
ments do not admit a legal obligation on their part to 
compensate the owner. The temporary occupation 
of, injuries to, and destruction of property, caused by 
actual and necessary military operations, is generally 
considered to fall within the last-named principle. If 
a government makes compensation under such cir- 
cumstances, it isa matter of bounty rather than of 
strict legal right.’"" Cong. Globe, Forty-second Cong. 
(2d sess.), pt. 5, p. 4155. 

The message was referred to the Committee on 
Claims, and on the 7th of February, 1873, it was re- 
ported back with a recommendation that the bill be 
passed, the objections of the president to the con- 
trary notwithstanding. On the 24th of the same 
montb the bill was reached on the calendar, and was 
passed over upon objection. No further action was 
ever taken upon it in the Senate, and consequently it 
never reached the House. The claim has been re- 


peatedly presented to Congress since, but has never 
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been considered by either house. The principle that 


for injuries to ordestruction of private property in 
necessary military operations during the -civil war, 
the government is not responsible, is thus considered 
established. Compensation has been made in several 
such cases, it is true; but it has generally been, as 
stated by the president in his veto message, “‘a matter 
of bounty rather than of strict legal right.’’ 

Iv what we have said as to the exemption of govern- 
ment from liability for private property injured or 
destroyed during wur, by the operations of armies in 
the field, or by measures necessary for their safety 
and efficiency, we do no mean to include claims where 
property of loyal citizens is taken for the service of 
our armies, such as vessels, steamboats, and the like, 
for the transport of troops and munitions of war, or 
buildings to be used as storehouses and places of de- 
posit of war material, or to house soldiers or take care 
of the sick, or claims for supplies seized and appro- 
priated. In such cases it has been the practice of the 
government to make compensation for the property 
taken. Its obligation to do so is supposed to rest 
upon the general principle of justice that compensa- 
tion should be made where private property is taken 
for public use, although the seizure and appropriation 
of private property under such circumstances by the 
military authorities may not be within the terms of 
the constitutional clause. Mitchell v. Harmony, 138 
How. 134; U.S. v. Russell, 18 Wall. 623. 

While the government cannot be charged for inju- 
ries to or destruction of private property caused by 
military operations of armies in the field, or measures 
taken for their safety and efficiency, the converse of 
the doctrine is equally true, that private parties can- 
not be charged for works constructed on their lands 
by the government to further the operations of its 
armies. Mulitary necessity will justify the destruc- 
tion of property, but will not compel private parties to 
erect on their own lands works needed by the govern- 
ment, orto pay for such works when erected by the 
government. The cost of building and repairing 
roads and bridges to facilitate the movements of 
troops, or the transportation of supplies. and muni- 
tions of war, must therefore be borne by the govern- 
ment. 

It is true that in some instances the works thus con- 
structed may afterward be used by the owner. A 
house built for a barrack, or for the storage of sup- 
plies, or fora temporary fortification, might be con- 
verted to some purposes afterward by the owner of 
the land, but tbat circumstance would impose no lia- 
bility upou him. Whenever a structure is perman- 
ently affixed to real property belonging to an individ- 
ual,[without his consent or request, he cannot be held 
responsible because of its subsequent use. It becomes 
his by being annexed to the soil, and he is not obliged 
to remove it to escape liability. He is not deemed to 
have accepted it so as to incur an obligation to pay for 
it merely because he has not chosen to tear it down, 
but has seen fit to use it. Zottman v. San Francisco, 
20 Cal. 96, 107. 

Where structures are placed on the property of 
another, or repairs are made to them, he is sup- 
posed to have the right to determine the manner, 
form and time in which the structures shall be built, 
or the repairs be made, and the materials to be used; 
but upon none of these matters was the company con- 
sulted in the case before us. The government re- 
garded the interest only of the army; the needs or 
wishes of the company were not considered. No lia- 
bility therefore could be fastened upon it forthe work 
thus done. 

We do not find any adjudged cases on this particu- 
lar point—whether the government can claim compen- 





sation for structures erected on land of private par- 
ties, or annexed to their property, not by their re- 
quest, but as a matter of military necessity, to enable 
its armies to prosecute their movements with greater 
efficiency; and we are unable to recall an instance 
where such a claim has been advanced. 

It follows from these views that the government can 
make no charge against the railroad company for the 
four bridges constructed by it from military neces- 
sity. The court will leave the parties where the war 
and the military operations of the government left 
them. The judgment of the Court of Claims must 
therefore be reversed, and judgment be entered for 
the full amount claimed by the railroad company for 
its services; and it is so ordered. 


———_»—______——— 


CONTRACT -—- TENDER — SECOND TENDER— 
PRESUMPTIONS. 


NEW YORK SUPREME COURT, FIRST DEPARTMENT, 
FEBRUARY TERM, 1887. 


SEIXAS V. OCKERSHAUSEN. 


The plaintiff contracted to sell to the defendant one hundred 
and fifty hogsheads of choice Ponce molasses, to arrive by 
vessel, Subsequently the plaintiff notified the defendant 
of the arrival of only forty-nine puncheons and fourteen 
tierces of the molasses, by schooner Marrett, and that 
the balance would arrive by the Ocean Home, and ten- 
dered the above quantity, which the defendant refused on 
the ground that it was not of the required quality. Sub- 
sequently on the same day the plaintiff tendered one hun- 
dred and sixty-one hogsheads and fifteen tierces of the 
Marrett’s cargo, and the defendant refused this on the 
ground that the first tender and rejection were conclusive, 
and supplied his wants elsewhere. On arrival of the 
Ocean Home its cargo was found not of the requisite 
quality. Held, that this action of damages could not be 
maintained. 


()* the 4th of February, 1885, bought and sold notes 
were exchanged between the plaintiffs and the de- 
fendants in the following language: 

“Sold for account of Seixas & Pardo to Geo. P. 
Ockershausen & Co. 150 Hds. of choice Ponce molasses 
at 30c. per gallon, cost and freight. To be shipped 
either sail or steam, whichever quickest. Cash on 
presentation of documents.”’ 

The first vessel which arrived at this port after mak- 
ing this contract of sale from Ponce was the O. M. 
Marrett, which vessel arrived here on the 16th or 17th 
of March, 1885, and had on board 210 hogsheads of 
molasses consigned to the plaintiffs. 

On the 18th of March, 1885, the plaintiffs wrote to 
the defendants as follows: 

“Dr aR Sirs—We beg toinform you that we have just 
received the papers of the schooner O. M. Marrett at 
our office, and find that she only brought 49 (forty- 
nine( pehs. and 14 (fourteen) tierces of your molasses. 

“The balance will arrive by the Ocean Home, for 
which we have already the bill of lading.”’ 

And thereupon the plaintiffs tendered as part per- 
formance of the contract the forty-nine puncheons 
and fourteen tierces of molasses to the defendants, 
and accompanied such tender with a bill. On the 19th 
or 20th of March the defendants sampled the molasses 
and found that it was not of the quality called for in 
the bill of lading.. They thereupon refused to accept 
and pay for the said molasses, as vot complying with 
the contract, and on the 2ist went into the market 
and purchased molasses to supply their wants of other 
persons. Subsequently, on the same day, the plaintiffs 
tendered to the defendants 161 hogsheads and fifteen 
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tierces of Ponce molasses, which bad come upon the 
schooner O. M. Marrett, in fulfillment of their contract 
ofjthe 4th of February, 1885. The defendants refused 
the tender on the ground that the plaintiffs could not 
make a second tender after the first had been re- 
jected. 

The plaintiffs, claiming that their tender was a good 
one, insisted upon the same, aud after the defendants 
had refused to accept such tender, sold the said mer- 
chandise on account of the defendants, realizing a cer- 
tain sum not necessary to be stated in this statement 
of the case. 

Afterward, on or about the Ist of April, 1885, the 
Ocean Home arrived, and the molasses upon the Ocean 
Home was sampled, and found not to comply with the 
contract of the 4th of February, 1885. The plaintiffs 
thereupon brought suit against the defendants upon 
the contract of the 4th of February, 1885, and asked 
judgment for the difference between the contract 
price of the molasses, and that which they realized 
from the sale thereof. 

The defendants, in answer, set up the fact of the 
tender of the forty-nine puncheons, and its rejection, 
and alleged that after such rejection, and before the 
second tender of the plaintiffs, they had supplied their 
wants with other molasses, without any notice or in- 
timation from the plaintiffs that they had or proposed 
to have other molasses to offer to the defendants. 

They counterc!aimed for insurance upon the mo- 
lasses alleged to have been paid by them while the 
same was in transit. 

Upon the trial of the case the learned justice di- 
rected a verdict in favor of the plaintiffs, and ordered 
the exceptions in the first instance to be heard at the 
General Term. 


George W. Ellis, for defendants. 
Joseph A. Shoudy, for plaintiffs. 


Van Brunt, P. J. The only question which seems 
to be involved in this case, is whether the plaintiffs had 
a right to make the second tender to the defendants 
after the rejection of the forty-nine hogsheads of mo- 
lasses as not complying with the terms of the con- 
tract. In thedisposition of this question itis not nec- 
essary to determine whether in any case such a second 
tender might be permitted because the facts in the 
case at bar are peculiar. 

It appears from the correspondence which was ex- 
changed between the plaintiffs and defendants in ref- 
erence to this molasses that at the time of its arrival 
the defendants were notified by the plaintiffs that only 
forty-nine puncheons and fourteen tierces of molasses 
suitable for their contract had arrived upon the O. M. 
Marrett, and that the balance would arrive by the 
Ocean Home, for which the plaintiffs already had a 
bill of lading. 

These forty-nine puncheons and fourteen tierces 
were tendered and were rejected. 

From this letter the defendants had aright to assume 
that the plaintiffs had purchased a particular lot of mo- 
lasses in order to fulfill this contract; that forty-nine 
puncheons were upon the O. M. Marrett, and that the 
balance was upon the Ocean Home; and the forty-nine 
puncheons having failed to comply with the contract 
in consequence of its inferior quality, that the whole 
lot was of the same quality, and that no proper tender 
could be made of the molasses so purchased. As to the 
quality of that contained upon the Ocean Home, the 
evidence shows that that was of the same quality as 
that shipped by the O. M. Marrett, and that neither 
fulfilled the contract. 

They thus having been informed that these particu- 
lar lots were the ones which the plaintiffs intended to 
apply upon their contract, and the tender having been 








made and refused upon the ground of the failure to 
comply with the contract in respect to quality, they 
had aright to assume that the plaintiffs in this action 
could not comply with the contract, and to go into the 
market and supply their wants, if they felt so dis. 
posed, and after they had doue this, the plaintiffs cer. 
tainly could not compel them to accept other molas- 
ses, even though it came by the first vessel which ar. 
rived after the making of the contract, because they 
had notified the defendants in this action that all the 
molasses which they could apply to the contract in 
question which had come by the O. M. Marrett was 
forty-nine puncheons and fourteen tierces; and in 
their subsequent action the defendants had the right 
to rely upon this representation. It was equivalent 
to a notice by the plaintiffs that they had no other 
molasses, except such as would arrive by the Ocean 
Home, and that that was of aquality similar to that 
which was tendered as coming from the O. M. Mar. 
rett. 

These facts and circumstances clearly distinguish 
the case at bar from the case of Borrowman v. Free, 
L. R., 2 Q. B. Div. 500. In that case a tender was re- 
jected from a certain ship, because the tender was not 
accompanied by the proper shipping documents. The 
tender was immediately renewed from another ship, 
accompanied by the proper shipping documents, and 
the court held that if the first tender was not good, 
the party making the tender had the right to with- 
draw it and to tender anew. There was no pretense 
in that case that there was any notification given to 
the defendant that this was all the merchandise which 
they had which would comply with the contract, and 
that thereupon the party to whom the tender was 
made went into the open market and supplied his 
wants, assuming, as he had a right to do, that no suffi- 
cient tender could be made under the contract. In 
the case at bar just such a notice was given, and the 
defendants had a right to assume from the notice 
which was given and the merchandise which was ten- 
dered, that the plaintiffs could not comply with their 
contract, they having been notified that the only mo- 
lasses which could be applied to their contract, and 
which had come by the O. M. Marrett, was forty-nine 
puncheons, and that the balance was to arrive by the 
Ocean Home. The forty-nine puncheons tendered 
being of an inferior quality, they had a right to reject 
and to assume that the balance of the lot would be of 
the same quality, as the evidence seems to show it 
was. 

It does not seem that the plaintiffs in this case had 
the right to make tender after tender, and certainly 
if the position of the defendants was changed after the 
rejection of the first tender, the plaintiffs having given 
no intimation that they intended to renew the same, 
they could not be compelled to accept that which was 
subsequently tendered. 

The claim of the defendants for insurance does not 
seem to have any foundation in fact. The delivery of 
the molasses was to be made in New York. The title 
to the molasses was in the plaintiffs until its arrival 
here; the defendants had no interest in it until it was 
tendered and accepted by them as complying with the 
contract, the title remainiug in the plaintiffs. There 
was therefore no necessity for them to insure the mo- 
lasses, having no title to it, and running no risk in its 
loss, their only insurable interest really being the 
profits which they might make upon the contract. 
They therefore were not called upon to insure, and if 
they did so, it was at their own peril, and for the loss 
arising therefrom a recovery cannot be had. 

We however being of the opinion that under the cir- 
cumstances of the case, if the jury found that the de- 
fendants had in good faith changed their position 
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after the rejection of the first tender, the defend- 
ants could not be called upon to accept the molasses 
subsequently tendered by the plaintiffs. 
The exceptions must therefore be sustained, and a 
new trial ordered, with costs to abide the event. 
Lawrenee and Potter, JJ., concur. 


——__-____—_. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—AMOUNT IN CONTROVERSY—JURISDICTION. 
—Where defendant appeals from an affirmance of a 
judgment for plaintiff, the amount of the judgment 
determines the question of jurisdiction of this court. 
Where plaintiff appeals in a like case, the sum for 
which the complaint demands judgment controls. 
The plaintiff sues for injuries to personal property 
caused by defendant’s negligence, and after issue 
joined, was upon trial before a referee awarded $400, 
with $156 interest, making a total of $556, and for this 
sum judgment was ordered in his favor. The record 
shows that judgment was so entered. ‘* Damages 
$556, and $357.41 costs and disbursements.’’ Upon ap- 
peal to the General Term it was affirmed, and from the 
judgment of affirmance the defendant appealed to this 
court. The plaintiff moves to dismiss the appeal upon 
the ground, as stated in the notice of motion, ‘ that 
the amount in controversy in this action is less than 
$500.” This contention is put upon the complaint, 
which alleges damages only to the amount of $400, and 
demands judgment accordingly. But neither this 
limitation, nor the method by which the referee as- 
certained and then made up the aggregate of damages 
is material. The matter in controversy in this court 
upon the defendant’s appeal is the amount of the judg- 
ment as rendered, and from which the appeal is taken. 
Brown v. Sigourney, 72 N. Y. 122. And if that, ex- 
cluding costs, is not less than $500, we have jurisdic- 
tion to review it. A different rule restricts the plain- 
tiff. Upon anappeal by him from a judgment in an 
action, the sum for which the complaint demands 
judgment becomes material. Code, § 191, subd. 3. But 
the provision of the Code which makes it so has no ap- 
plication here. Feb. 8, 1887. Graville v. New York 
Cent., etc., R. Co. Opinion by Danforth, J. 


EvVtDENCE—PRIVILEGED INFORMATION—PHYSICIAN 
AND PATIENT—CODE Civ. PrRoc., § 834.—In an action 
to recover damages for personal injuries, defendant 
called as a witness a physician who on a former trial 
had testified on plaintiff's behalf, and proposed to 
prove by him the injuries claimed to have been suf- 
fered by plaintiff, as learned by him upon a personal 
examination of plaintiff while attending her as a pa- 
tient. On plaintiff's objection that the information 
was privileged the evidence was excluded. Held, that 
the evidence was competent, and its exclusion error. 
Such evidence is made incompetent at the option of 
the patient only, and in case she at any time elects to 
remove the seal from the lips of the witness the evi- 
dence may properly be received. The intent of the 
statute in making such information privileged is to in- 
spire confidence between patient and physician, to en- 
able the latter to prescribe for and advise the former 
most advantageously, and remove from the patent’s 
mind any fearthat she may be exposed to civil or 
criminal prosecution, or shame and disgrace, by rea- 
son of any disclosures thus made. Therefore the stat- 
ute provides that the information acquired by a physi- 
cian while attending a patient, in his professional ca- 
pacity, shall not be disclosed unless the patient ex- 
pressly waives its prohibition. §§ 834, 836, Code Civ. 
Proc. It is claimed by the appellant that the ban of 
secrecy having Once been removed by the patient, and 
the information having lawfully been made public, the 


right to object further thereto has not been conferred. 
There seems much reason inthis claim. The patient 
cannot use this privilege both as a sword and a shield, 
to waive when it inuresto her advantage and wield 
when it does not. After its publication no further 
injury can be inflicted upon the rights and interests 
which the statute was intended to protect, and there is 
no further reason for its enforcement. The nature of 
the information is of such a character that when it is 
once divulged in legal proceedings, it cannot be again 
hidden or concealed. It is then open to the considera- 
tion of the entire public, and the privilege of forbid- 
ding its repetition is not conferred by the statute. The 
consent having been once given and acted upon can- 
not be recalled, and the patient can never be restored 
to the condition which from motives of public policy 
requires the suppression of such information. The 
stringency with which the rule excluding privileged 
communications is applied by this court is illustrated 
in the recent case of Renihan v. Dennin, 103 N. Y. 
573, but there is no principle or authority for holding, 
after a conseut to publish such information has been 
properly given, and the evil, if any, consummated, 
that the privileged person can again raise the 
objection. The object of the statute having been 
voluntarily defeated by the party for whose benefit it 
was enacted, there can be no reason for its continued 
enforcement in such case. The maxim of “ cessante 
ratione legis cessat ipsa lex’’ is of frequent application, 
and is a sound rule of interpretation. Whart. Max. 
17, p. 49. It seems to usthat this rule may properly 
be applied in determining the meaning of the word 
‘*waived” as used in the statute, and as supporting 
the conclusion that when once waived and made ef- 
fectual by publication, it is waived for all time. In 
Parks v. Johnson, 11 Wend. 442, the chancellor applied 
the maxim in the case of an adverse occupant of lands, 
and held that he did not come within the reasoning of 
the statute prohibiting the sale of lands held adversely, 
and was not therefore within its prohibition. In De 
Witt v. Barley, 9 N. Y. 371, the principle embodied in 
the maxim was applied to modify the rule exclud- 
ing the opinion of witnesses as evidence, and it may 
be said that it is applicable to every case where the 
sole reason for a rule has entirely ceased to exist. Feb. 
8, 1887. McKinney v. Grand St. R. Co. Opinion by 
Ruger, C. J. 

LEASE—OF TOWN LANDS—RENEWAL.—By resolution 
of the electors of the town of Gravesend, passed at a 
town meeting in 1871, it was provided that the com- 
mon lands of the town should be thereafter let only 
at public auction, on notice, and that no lot should be 
let at a time more than one year prior to the expira- 
tion of and existing lease thereon, and no lot let fora 
longer period than ten years. By a resolution passed 
in 1878 the resolution of 1871 was amended by adding 
thereto the following: ‘‘ The commissioners of com- 
mon lands are also authorized to renew any existing 
lease * * * upon terms as they may deem most 
advantagous for said town.’’ Plaintiffs held a lease 
which expired in 1882. The commissioners renewed 
said lease March 1, 1880. Held, that the renewal was 
invalid. Feb. 8, 1887. Tilyou vy. Town of Gravesend. 
Opinion by Andrews, J. 


—_——_—_@——___— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

ARMY AND NAVY — MARINE CORPS — STATUS OF. — 
Service in the marine corps is service in the army or 
navy, and should be treated as such in calculating a 
naval officer’s longevity pay, uudera statute entitling 
him to credit for service in the army or navy. The 
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marine corps is a military body, desigued to perform 
military services; and while they were not necessarily 
performed on board ships, their active service in time 
of war is chiefly in the navy, and accompanying or 
aiding naval expeditions. In time of peace they are 
located in navy-yards mainly, although occasionally 
they may be used in fortsand arsenals belonging more 
immediately to the army. The statutes of the United 
States, in prescribing the duties which they may be 
required to perform, have not been very clear in any 
expression which goes to show how far these services 
are to be rendered under the control of the officers of 
the navy or of thearmy. It is clear that they may be 
ordered to service in either branch; but we are of 
opinion that taking all these statutes and the practice 
of the government together, they are a military body, 
primarily belonging to the navy, and under the con- 
trol of the head of the naval department, with liability 
to be ordered to service in connection with the army, 
and in that case under the command of army officers. 
Section 1599 of the Revised Statutes of the United 
States enacts that no person under twenty or over 
twenty-five years of age shall be appointed from civil 
life as a commissioned officer of the marine corps until 
his qualifications for such service have been examined 
and approved under the directions of the secretary of 
the navy; and section 1600, immediately following, 
provides that all marine officers shall be credited with 
the length of time that they have been employed as 
officers or enlisted men in the volunteer service of the 
United States. Sections 1613-1616 very clearly place 
the non-commissioned officers, musicians, or privates 
of the marine corps under the orders of the secretary 
of the navy, with reference to their performance in 
the capitol ground, or the president’s grounds, and 
with reference to their rate of pay and their rations, 
Section 1621 declares that the marine corps sball at all 
times be subject to the laws and regulations estab- 
lished for the government of the navy, except when de- 
tached for service with the army by order of the 
president, and when so detached, shall be subject to 
the rules and articles of war prescribed for the govern- 
ment of the army. Sectionel623, which relates to the 
retirement of officers with rank and pay, evacts that 
in the case of an officer of the marine corps, the retir- 
ing board shall be selected by the secretary of the 
navy, under the direction of the president. Two- 
fifths of the board shall be selected from the medical 
corps of the navy, and the remainder from the officers 
of the marine corps. It seems tous that the provis- 
ions of the Revised Statutes, bringing together the 
enactment of Congress onthe subject of the marine 
corps, show that the primary position of that body in 
the military service is that of a part of the navy, and 
its chief control is placed nnder the secretary of the 
navy, there being no exceptions, when it may, by 
order of the president, or some one having proper 
authority, be placed more immediately, for temporary 
duty, with the army, and under the command of the 
superior army officers. Wilkes v. Dinsman, 7 How. 89. 
Feb. 7, 1887. United States v. Dunn. Opinion by 
Miller, J. 


CORPORATIONS — CONTRACT MADE BY SUPERIN- 
TENDENT AND PRESIDENT — RELEASE — DISAFFIRM- 
ANCE BY DIRECTORS — ACQULESCENCE.— (1) Where a 
contract, not under seal, was made by the superin- 
tendent of acorporation, who was authorized under 
its by-laws, ‘‘ with the approval of the president, to 
buy and sell material, and to make all contracts for 
the same,”’ without any express resolution or ratifica- 
tion of the board of directors, the by-laws providing 
“that the superintendent and all other persons shall 
in all cases be subject to the control of the board of 
directors in everything where the board shall elect to 








exercise such control,” held, that the superintenden, 
had the power to release the contract. The direction 
given by Mr. Jones to the treasurer, Mr. Thomas, both 
of whom were also directors in the corporation, was 
within the line of his authority. He had under this 
same authority, without any express resolution or 
ratification of the board of directors, made the con- 
tract on which this suit is brought; and it would seem 
that not being under seal, asimple contract concern- 
ing the ordinary business of the company, the same 
power which enabled him to make it was sufficient to 
enable him to release it, unless the power had been 
withdrawn. (2) Another principle leads tothe same 
result. These by-laws show that the board of directors 
retained the power in their hands to control the presi- 
dent and superintendent in any transaction, whenever 
it was thought proper todoso. This matter was re- 
ported to the directors. They had a meeting upon the 
subject some six weeks after the whole thing had been 
consummated, and after they had received the benefit 
of the release by the payment of their drafts. The 
rule of law upon the subject of the disaffirmance or 
ratification of the acts of an agent required, that if 
they had the right to disaffirm it, they should do it 
promptly, and if after a reasonable time they did not 
so affirm it, aratification would be presumed. In re- 
gard to this it appears that the board, when notified 
of what had been done by their agents, did not disaffirm 
their action at that time, but that the act or resolution 
of disaffirmance was passed about two years after 
notice of the transaction, and that if the suit brought 
in this case can be considered as an act of disaffirmance, 
it came too late, as it was commenced some six months 
after they had knowledge of the release. As was stated 
in the somewhat analogous case of Twin Luck Oil Co. 
v. Marbury, 91 U. S. 592, “‘the authorities to the point 
of the necessity of the exercise of the right of rescind- 
ing or avoiding a contract or transaction as soon as it 
may be reasonably done, after the party with whom 
that right is optional is aware of the facts which gave 
him that option, are numerous. * * * The more 
important are as follows: Badger v. Badger, 2 Wall. 
87; Harwood v. Railroad Co., 17 id. 77; Marsh v. 
Whitmore, 21 id. 178; Vigers v. Pike, 8 Clark & F. 650; 
Wentworth v. Lloyd, 32 Beav. 467; Follansbe v. Kil- 
breth, 17 Ill. 522. See also Gold-mining Co. v. Na- 
tional Bank, 96 U. S. 640; Law v.Cross,1 Black, 533. 
Jan. 31, 1887. Indianapolis Rolling-Mill Co. v. St. 
Louis, Ft. 8S. & W. R. Co. Opinion by Miller, J. 


INJUNCTION—BOND—DAMAGES.— Where an injune- 
tion was issued by the United States District Court, 
the court ordering that a bond be given by plaintiffs 
“to save the parties harmless from the effects of the 
injunction issued in this case,”’ and a bond was accord- 
ingly given, conditioned to pay ‘“‘to the said * * * 
defendant in said injunction all such damages as he 
may recover against us, in case it should be decided 
that the said writ of injunction was wrongfully issued,” 
held, that the bond given was valid, the condition of 
the bond being that the obligors would pay all such 
damages as the obligee should recover against them by 
a suit on the bond itself. Bein v. Keath, 12 How. 168, 
distinguished. Jan. 31, 1887. Meyers v. Block. Opinion 
Bradley, J. 


INSURANCE — APPLICATION — SEVERAL QUESTIONS— 
ONE ANSWERK—CONCEALMENT—WAIVER — ACCEPTANCE 
OF PREMIUM.— An application for life insurance con- 
tained the following questions: ‘ (28) Has any applica- 
tion been made to this or any other company for as- 
surance on the life of the party? If so, with what re- 
sult? What amounts are now assured on the life of 
the party, and in what companies? If already insured 
in this company, state the number of policy.”” The 
auswer was: ‘ $10,000, Equitable Life Assurance 
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Society.” Held, that the answer only purported to be 
an answer to the third of the four questions, and that 


as that was answered truly and the company chose to 


jssue a policy without requiring the others to be an- 
swered, it was no defense, in an action on the policy, 
that the insured had made other applications for 
insurance, which had been refused, even though the 
omission to state this was intentional. (1) Answers to 
questions propounded by the insurers in an application 
for insurance, unless they are clearly shown by the 
form of the contract to have been intended by both 
parties to be warranties, to be strictly and literally 
complied with, are to be construed as represeutations, 
as to which substantial truth in everything material 
to the risk is all that is required of the applicant. 
Moulor v. American Ins. Co., 111 U. S. 335; Campbell 
vy. New England Ins. Co., 98 Mass. 381; Thomson v. 
Weems, 9 App. Cas. 671. The misrepresentation or 
concealment by the assured of any material fact enti- 
tles the insurers to avoid the policy. But the parties 
may by their contract make material a fact that would 
otherwise be immaterial, or make immaterial a fact 
that would otherwise be material. Whether there is 
other insurance on the same subject, and whether 
such insurance has been applied for and refused, are 
material facts, at least when statements regarding 
them are required by the insurers as part of the basis 
of the contract. Carpenter v. Providence Washing- 
ton Ins. Co., 16 Pet. 495; Jeffries v. Life Ins. Co., 22 
Wall. 47; Anderson vy. Fitzgerald, 4 H. L. Cas. 484; 
Macdonald v. Law Union Ins. Co., L. R., 9Q. B. 328; 
Edington v. AXtna Life Ins. Co., 77 N. Y. 564; S. C., 
100 id. 536. Where an answer of the applicant to a 
direct question of the insurers purports to be a com- 
plete answer to the question, any substantial mistate- 
ment or omission in the answer avoids a policy issued 
on the faith of the application. Cazenove v. British 
Equitable Assurance Co., 29 Law J. C. P. (N. 8S.) 160, 
affirming S. C.,6C. B. (N. 8.) 437. But where upon 
the face of the application, a question appears to be 
not answered at all, or to be imperfectly answered, and 
the insurers issue a policy without further inquiry, they 
waive the want or imperfection in the auswer, and 
render the omission to answer more fully immaterial. 
Connecticut Ins. Co. v. Luchs, 180 U. 8. 498; Hall v. 
People’s Ins. Co., 6 Gray, 185; Lorillard Ins. Co. v. 
McCulloch, 21 Ohio St. 176; American Ins. Co. v. 
Mahone, 56 Miss. 180; Carson v. Jersey City Ins. Co., 
43 N. J. Law, 300; 8. C., 44 N. J. Law, 210; Lebanon 
Ins. Co. v. Kepler, 106 Penn. St. 28. The distinction 
between an answer apparently complete, but in fact 
incomplete, and therefore untrue, and an answer 
manifestly incomplete, and as such accepted by the 
insurers, may be illustrated by two cases of fire insur- 
ance, which are governed by the same rules in this 
respect as cases of lifeinsurance. If one applying for 
insurance upon a building against fire is asked whether 
the property is incumbered, and for what amount, and 
in his answer discloses one mortgage, when in fact 
there are two, the policy issued thereon is avoided. 
Towne vy. Fitchburg Ins. Co., 7 Allen, 51. But if to the 
same question he merely answers that the property is 
incumbered without stating the amount of incum- 
brances, the issue of the policy without further inquiry 
isa waiver of the omission to state the amount. 
Nichols v. Fayette Ins. Co., 1 Allen, 63. In the con- 
tract before us the answers in the applications are 
nowhere called warranties, or made part of the con- 
tract. In the policy those answers and the concluding 
paragraph of the application are referred to only as 
“the declarations or statements upon the faith of 
which this policy is issued;” and in the concluding 
paragraph of the application the answers are declared 
to be ‘fair and true answers to the foregoing ques- 
tions,’’ and to, “‘ form the basis of the contract for in- 





surance.’’ They must therefore be considered, not as 
warranties which are part of the contract, but as 
representations collateral to the contract, aud on 
which it is based. If the ivsurers, after being thus 
truly and fully informed of the amount and the place 
of prior insurance, considered it material to kuow 
whether any unsuccessful applications had been made 
for additional insurance, they should either have re- 
peated the first two interrogatories, or have put fur- 
ther questions. The legal effect of issuing a policy 
upon the answer as it stood was to waive their right of 
requiring further auswers as to the particulars men- 
tioned in the twenty-eighth question, to determine 
that it was immaterial, for the purposes of their con- 
tract, whether any unsuccessful applications had been 
made, and to estop them to set up the omission to dis- 
close such applications as a ground for avoiding the 
policy. The insurers, having thus conclusively elected 
to treat that omission as immaterial, could not after- 
ward make it material by proving that it was inten- 
tional. London Assur. v. Mansel, 11 Ch. Div. 363, dis- 
tinguished. (2) If insurers accept payment of a pre- 
nium after they know that there has been a breach of 
a condition of the policy, their acceptance of the pre- 
mium is a waiver of the right to avoid the policy for 
that breach. To hold otherwise would be to maintain 
that the contract of insurance requires good faith of 
the assured only, and not of the insurers, and to permit 
insurers, knowing all the facts, to continue to receive 
new benefits{from the contract while they decline to 
bear its burdens. Insurance Co. v. Wolff, 95 U. S. 326; 
Wing v. Harvey, 5 De Gex. M. & G. 265; Frost v. 
Saratoga Mut. Ins. Co., 5 Denio, 154; Bevin v. Con- 
necticut Mut. Life Ins. Co., 28 Conn. 244; Insurance 
Co. v. Slockbower, 26 Penn. St. 199; Viele v. Germania 
Ins Co., 26 Iowa, 9; Hodsdon v. Guardian Life Ins. 
Co., 97 Mass. 144. Jan. 31, 1887. Phenix Mut. Life 
Ins. Co. v. Raddin. Opinion by Gray, J. 

REMOVAL OF CAUSES—DUE PROCESS — RESTRAINING 
VOID JUDGMENT OF STATE COURT.— In an action ina 
State Court against an administrator and another, 
judgment was rendered in the trial court in favor of 
the administrator. A new trial wasawarded as to the 
other defendant, but not, it was claimed, as to the 
administrator. Upon appeal however from the judg- 
ment rendered upon such second trial, the State Su- 
preme Court gave judgment against both defendants. 
Heirs of the estate brought a suit in the State Courts 
to annul this judgment, as against the estate, and to 
restain a sale of property of the estate under it, on the 
ground that it was void, as the administrator ceased 
to bea party to the action after the judgment in his 
favor therein. Held, that this suit was not removable 
to the United States Circuit Court upon allegations 
simply that the judgment was void, as being in conflict 
with the provisions of the fourteenth amendment to 
the Constitution, and an attempt to deprive the plain- 
tiffs and petitioners of their property without due 
process of law. Ifthe administratix of the estate of 
Hoggatt was nota party to the proceedings after the 
first judgment in her favor, no one can claim that the 
succession she represented was bound by what was 
afterward done in the suit. All depends on whether 
she continued to be in law and in fact a party; and 
this is to be determined by the effect of the original 
judgment in her favor, and the form of the proceed- 
ings thereafter. This may involve a consideration of 
the law and practice in Louisiana, but it is not, so far 
as any thing now appears on the record, at all depend- 
ent for its solution” on any construction of the Con- 
stitution or laws of the United States. Gold-washing 
& Water Co. v. Keyes, 96 U. 8S. 208. It is not enough 
for the party who seeks a removal of his cause to say 
that the suit is one arising under the Constitution. 
He must state the facts so as to enable the court to see 
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whether the right he claims does not really and sub- 
stantially depend on a construction of that instrument. 
Jan. 24, 1887. Gibbs v. Crandall, Opinion by Waite, 
Cc. J. 


STATUTES — CONTEMPORANEOUS CONSTRUCTION — 
CLERK’S FEES FOR NATURALIZATION—UNITED STATES 
DISTRICT CoURT.— In an action on the bond of a clerk 
of a United States District Court, held, that he was not 
liable for fees received by him for naturalization of 
aliens, which had not been included by bim in the re- 
turns of the “ fees and emoluments of his office,” re- 
quired by Rev. Stat. U.S. § 833; it appearing that it 
had been the custom in the district for forty-five years 
for the clerks to charge a fee in naturalization cases, 
although no fee is provided in the fee-bill established 
by act of February 26, 1853, (ch. 80, Rev. Stat. U. 8. 
§ 823 et seq.) and that it had never been customary to 
account for such fees, and that defendant's accounts, 
during his term of office, had been duly certified by 
the judge, with knowledge of the omission, and audited 
and adjusted by the proper accounting officers of the 
government. In respect to naturalization cases, it bas 
never been hitherto understood, either by the judges 
or the departments, that the fees of the clerk were for 
services rendered in his official capacity. At times, 
especially before elections, these applications are ex- 
tremely numerous. The papers are usually prepared 
by the parties themselves, or their friends, or more 
frequently by agents of candidates. The hearings are 
ex parte, at no stated times, and it israre that any per- 
son appears in opposition. It has therefore been neces- 
sary, both in the interest of the applicants and for the 
due and orderly execution of the law, and to enable 
the court to dispose of the cases, that the papers should 
be looked over and corrected by some person familiar 
with the law and practice, and in many instances that 
the witnesses should be examined before the cases 
were presented to the court for final action. It was 
for this service that the clerk had been allowed to make 
these charges to the parties. These are duties which 
the court has the undoubted right to have performed 
by some other person than the presiding judge. In 
these cases the clerk acts rather asa person appointed 
to assist the court in exercising its functions, like a 
master or examiner in an equity cause, or an assessor 
in admiralty, or an auditor in a suit atlaw. It is the 
universal practice of all courts of large jurisdiction to 
appoint special officers, at the expense of the parties, to 
make inquiries, investigate details,examine papers, take 
accounts, make computations, and perform ministerial 
acts. Their reports, when returned into court and 
accepted, become part of the case, and form the basis 
of the orders and decrees of the courtin the cause. 
Reference has been made to the circular of Attorney 
General Devens, of January 14, 1879, issued to the 
clerks. In it he says, referring to section 833: “ This 
language embraces every possible fee or emolument 
accruing to you by reason of your official capacity, and 
does not allow the withholding of any. Whatever is 
done by you that you could not do if out of office has 
an official color and significance that brings it within 
the compass of the language of the statute.’”’ This is 
undoubtedly a forcible and accurate statement of the 
meaning of the statute. But the naturalization fees do 
not come within the rule. They did not accrue to the 
clerk by reason of his official capacity, and were for 
work which might as well have been done by him when 
out of officeas when in. It is also to be noticed that 
this circular calls upon the clerks for “a statement of 
sums received for searches, for all copies for naturaliza- 
tion papers and oaths, and all other sums received 
through your office,” but makes no mention in terms 
of naturalization fees. Reg. Dep. Just. 1884, p. 223. 





No complaint of these fees has ever come to the ear of 


the court from any quarter. On the contrary, this 
service performed by the clerks has been of great 
advantage to those seeking to be admitted as citizens, 
It has had the effect, as originally intended, to sim. 
plify the process of becoming a citizen, and to makeit 
more expeditious and inexpensive. It saves the parties 
the expense of employing an attorney, and the fee 
charged therefor is much less than would be allowed 
by the fee-bill, ifthe application is to be treated and 
entered on the docket of the court as an ordinary suit. 
In rejected cases no fee has been charged. This prac- 
tice has prevailed for more than forty years, ever since 
the act of 1842, which first required returns, and has 
been perfectly well known to everybody conversant 
with the courts. It was begun by Judge Story and 
Judge Sprague, and has had the approval of all the 
jndges of this district since their day. It has also had 
the sanction successively of the department of the 
treasury, the department of the interior, and the de- 
partment of justice. Until this suit was brought, it 
has never been called in question by any accounting 
officer of the government; nor has Congress seeu fit to 
put a stop to it by legislation. This construction of 
the statute in practice, concurred in by all the depart- 
ments of the government, and continued for so many 
years, must be regarded as absolutely conclusive in its 
effect. Edwards’ Lessee v. Darby, 12 Wheat. 206; U. 
S. v. Temple, 105 U. 8. 97; Ruggles v. Illinois, 108 id. 
526; U. S. v. Graham, 110 id. 219. In Edwards’ Lessee y. 
Darby, 12 Wheat. 206, 210, it was said: ‘‘In the con- 
struction of a doubtful and ambiguous law, the con- 
temporaneous construction of those who were called 
upon to act under the law, and were appointed to 
carry its provisions into effect, is entitled to very great 
respect.’’ To the same effect are U. 8S. v. Dickson, 15 
Pet. 141, 145; U. 8. v. Gilmore, 8 Wall. 330; Smythe v. 
Fiske, 23 id. 374, 382; U. S. v. Moore, 95 U. 8. 760, 763; 
U. S. v. Pugh, 99 id. 265, 269; Hahn v. U.S. 107 id. 402, 
406, and Five per cent cases, 110 id. 471, 485. In the 
case of Brown v. U.S., 113 id. 568, the same doctrine 
was applied, the cases in this court on the subject 
being collected, and it being said that a ‘‘ contempor- 
aneous and uniform interpretation ’’ by executive 
officers charged with the duty of acting under a statate 
* is entitled to weight ” in its construction, ‘ and in 
a case of doubt ought to turn the scale.”’ A still more 
recent case on the subject is U. 8. v. Philbrick, 7 Sup. 
Ct. Rep. 413, where this language is used: ‘A con- 
tem poraneous construction, by the officer upon whom 
was imposed the duty of executing those statutes, is 
entitled to great weight; and since it is not clear that 
that construction was erroneous, it ought not now to 
be overturned.”’ Jan. 31, 1887. United States v. Hill. 
Opinion by Blatchford, J. 


——_»>—__— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

AGENCY—CORPORATIONS—MANAGER ENGAGING DOC- 
TOR FOR EMPLOYEE—LIABILITY.—(1) Where the gen- 
eral manager of acorporation sends a request to a 
physician by telegram, signed in the name of his com- 
pany, to attend an employee wounded in a private 
brawl, the manager is acting outside of the scope of 
his authority, apparent and real, and the company is 
not liable to the physician. (2) If a physician is called 
to attend a case in the usual manner, and undertakes 
to do so by word or act, nothing being said or done to 
modify this undertaking, he is required to continue 
his attentions as long as the case requires, and is lia- 
ble if he culpably abandon it; and if one engages a 
physician to attend an urgent case, and makes no lim- 
itation as to time, he is liable to such physician forall 
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subsequent visits until his services are dispensed with. 
Ballou v. Prescott, 64 Me. 305, isan instructive case on 
this subject. That was a case against a surgeon for 
malpractice in treating an injury to the plaintiff's 
leg, the alleged negligence consisting in quitting the 
case while the patient still needed attention. The 
court affirmed a verdict of $450 against the defendant. 
The trial judge had instructed the jury as follows: 
“Here I understand the surgeon was called in the 
usual way,nothing said about the time during which he 
was to attend, and he went in obedience to that: call. 
If nothing more were said or done, the law would re- 
quire him to give such attention as the case required.” 
Commenting on this charge, the court says: “ In many 
cases, from certain admitted facts, the law will infer 
a definite contract, implied perhaps, but none the less 
certain and distinct. Much more will it infer certain 
elements as belonging to particular contracts, or im- 
pose specific duties in connection with and growing 
out of special undertakings. Especially is this true of 
all that class of cases in which the contract grows out 
of an employment in a greater or less degree public in 
its nature. All professional business partakes some- 
what of this character. The care and skill which a 
professional man’guarantees to his employer are ele- 
ments of the contract to which he becomes a party on 
accepting a proffered engagement, though it be but 
verbal, and nothing said in relation to such elements. 
So continued attention to the undertaking so long as 
attention is required, in the absence of any stipulation 
to the contrary is equally an inference of the law. If 
a counsellor at law undertake the managementof a 
cause, nothing more being said or done than simply 
an offer and acceptance of a retainer for that purpose, 
it will hardly be denied that an abandonment of the 
cause before its close would be as much aviolation of 
the contract with the client asa neglect to use the 
requisite care and skill in its prosecution, and the 
duty of continued attention is equally an implication 
of the law as that of exercising the required care and 
skill. That the same principles apply to the employ- 
ment of a physician or surgeon there can be no doubt. 
If he is called to attend in the usual manner, and un- 
dertakes to do so by word or act, nothing being said or 
done to modify this undertaking, it is quite clear, as a 
legal proposition that not only reasonable care and skill 
should be exercised, but also continued attention, as 
long as the condition of the patient might require it, 
in the exercise of an honest and properly-educated 
judgment, and certainly any culpable negligence in 
this respect would render him liable in an action;” 
citing Shear. & R. Neg.,§ 441. In Bradley v. Dodge, 
45 How. Pr. 57, the defendant called at the office of 
the plaintiff, a physician, and not finding him, wrote 
on his business card: ‘‘Call‘on Mrs. D., at No. 769 
Broad way,’’ and left the card with a clerk in the office, 
with directions to hand to the physician, and to tell 
him to come as soon as possible. The physician called 
on Mrs. D. several times professionally, and performed 
services to the value of $98, and it was held that the 
defendant was liable to pay the bill. In Potter v. 
Virgil, 67 Barb. 578, the head-note is: ‘‘ When a physi- 
cian is employed to attend upon a sick person, his em- 
ployment continues while the sickness lasts; and the 
relation of physician and patient continues, unless it 
is put an end to by the assent of the parties, or is re- 
voked by the express dismissal of the physician.’’ 
Putnam certainly knew that the plaintiffs were con- 
tinuing their attentions to the wounded man under 
the original employment; and if he did not expect to 
be held for the value of those services beyond the first 
visit, good faith required him to give notice to that 
effect. A physician and his employee may make such 
contract as they see fit, limiting the attendance to a 
longer or shorter period, or to asingle visit; and the 





law will enforce the contract they have made. But if 
there be no such limitation, and the physician is called 
in generally, the presumption is that his services are 
rendered under an implied engagement to attend the 
patient through that illness, or until his services are 
dispensed with. We perceive no distinction between 
Putnam’s liability for the first and any subsequent 
visit. Ark. Sup. Ct., Jan. 15,1887. Dale v. Donald- 
son Lumber Co. Opinion by Smith, J. 


——— AUTHORITY — SELLING AGENT — PUBLIC POL- 
Icy.—An agent to sell goods has authority to agree 
with a purchaser not to sell to any others in the same 
town, and such an agreement will bind the principal, 
the purchaser not knowing of any limitation of the 
agent’s authority. A special agency exists where there 
is a delegation of authority to do a single act. A gen- 
eral agency is where there is a delegation to do all acts 
connected with a particular business or employment. 
Now A. Hirschberg, so far as the defendant knew, 
had a general authority to sell the plaintiff's goods, his 
agency not being limited to any particular mode of 
doing it. In reality, as the proof discloses, his author- 
ity, although it extended to do acts generally in the 
course of his employment, was yet qualified and re- 
strained by instructions of aspecial nature. But these 
instructions had never been communicated to the de- 
fendant. The rule in such a case is, the agent is 
deemed, as to the persons dealing with him, in ignor- 
ance of such special limitations, conditions and in- 
structions, to.be a general agent, although as between 
himself and his principal, he may be only a special 
agent. In other words, a general agency does not im- 
port an unqualified authority, but that which is de- 
rived from a multitude of instances, or in the general 
course of an employment or business. And the prin- 
cipal will be bound by the acts of his agent within the 
scope of the general authority conferred on him, 
although he violates by those acts his private direc- 
tions, which are given to him by his principal, limit- 
ing, qualifying, suspending or prohibiting the exercise 
of such authority under particular circumstances. A 
third person has a right to assume, without notice to 
the contrary, that the travelling salesman of a whole- 
sale house has an unqualified authority to act for the 
firm he represents in all matters which come within 
the scope of that employment. Smith Merc. Law (3d 
ed.), 173; Story Ag. (8th ed.), §§ 17-19, 126, 127; Paley 
Ag. (4th Am. ed.) *199 et seq., and notes; 2 Kent 
Comm. (12th ed.) *620; Brooks v. Perry, 23 Ark. 32; 
Leake vy. Sutherland, 25 id. 219; Jacobson v. Poindex- 
ter, 42 id. 97; Meyer v. Stone, 46 id. 210; Butler v. Ma- 
ples, 9 Wall. 766; Insurance Co. vy. Wilkinson, 13 id. 
222; Insurance Co. v. McCain, 96 U. S. 84; Bryant v. 
Moore, 26 Me. 84. Thus in Minter v. Pacific R., 41 
Mo. 103, the baggage-master was by the printed rules 
of a railroad company forbidden to take articles of 
merchandise on passing trains. He nevertheless took 
a carpet, the passenger not knowing the rule, and the 
company was held liable for its loss. The true ques- 
tion of the jury then was not whether A. Hirschberg 
had real authority, but whether he had apparent au- 
thority, to make the contract he did make. It follows 
that the charge of the court on this subject was 
wrong. A contract which restrains the business or in- 
dustrial freedom of a person within reasonable limits 
is not against public policy. Thus a covenant to sell 
patent teeth to no other dentist in a certain town of 
Vermont was held valid in Clark v. Crosby, 37 Vt. 183, 
and soa covenant not to sell avy furniture in his line 
to any inthe town of O. but B. Rwoiler v. Ott, 14 
Kans. 609. See Greenh. Pub. Pol. rule 565. In 19 
Am. Law Rev. 962, it is stated that the Supreme Court 
of Texas, in Watkins v. Morley, had decided, in Sep- 
tember, 1885, that a contract by a drummer not to sell 
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a certain class of goods to any other merchant in a 
town except A., is within the apparent scope of his 
authority, and is binding on his principal. But we 
have not seen the full report of that case. ‘ The gen- 
eral rule is as to all contracts including sales, that the 
agent is authorized to do whatever is usual to carry 
out the object of his agency; and it is a question for 
the jury to determine what is usual. Ifin the sale of 
the goods confided to him. it is usual in the market to 
give a warranty, the agent may give that war- 
ranty, in order to effect a sale.” Benj. Sales 
(4th Am. ed.), § 624, and cases cited; Le Roy v. Beard, 
8 How. 451; Schuchardt v. Allens, 1 Wall. 359; Tal- 
mage v. Bierhouse, 103 Ind. 270; Smilie v. Hobbs Sup. 
Ct. N. H.).5 Atl. Rep. 711. Ark. Sup. Ct., Jan. 1, 
1887. Keith v. Hirschberg Optical Co. Opinion by 
Smith, J. 

AUTHORITY OF AGENT TO INDORSE PUR- 
CHASE NOTES.—D. was a local agent for a harvester 
machine company for the sale of its machines. He 
sold a machine to E., taking his note therefor, paya- 
ble to the order of the harvester company, and in- 
dorsed one of them as follows: ‘‘St. Paul Harvester 
Works, per J. H. Dorrance, Agent,” and by an ar- 
rangement with a person represented to be the general 
agent of said company, took said note for his commis- 
sions, and afterward passed it tothe plaintiff. Held, 
that the property of the harvester company in said 
note was not divested by such indorsement, and that 
the plaintiff could not recover thereon. Story on 
Agency: ‘Sec. 210. In this connection also it seems 
proper to state another rule in regard to the duties of 
agents, which is of general application, and that is, 
that in matters touching the agency, agents cannot 
act so as to bind their principals where they have an 
adverse interest in themselves. This rule is founded 
upon the plain and obvious consideration that the 
principal bargains, in the employment, for the exer- 
cise of the disinterested skill, diligence and zeal of the 
agent for his own exclusive benefit. It is a confidence 
necessarily imposed in the agent that he will act with 
a sole regard to the interests of his principal as far as 
he lawfully may; and even if impartiality could pos- 
sibly be presumed on the part of theagent where his 
own interests were concerned,that is not what the 
principal bargains for, and in many cases it is the very 
last thing which would advance his interest * * * 
If then the seller were permitted, as the agent of an- 
other, to become the purchaser, his duty to his princi- 
pal and his own interest would stand in direct opposi- 
tion to each other; and thus a temptation, perhaps in 
many cases too strong for resistance by men of flexi- 
ble morals, or hackneyed in the common devices of 
worldly business, would be held out, which would be- 
tray them into gross misconduct, and even into crime. 
It is to interpose a preventive check against such 
temptations and seductions that a positive prohibition 
has been found to be the soundest policy, encouraged 
by the purest precepts of Christianity.’’ The above 
principles, more generally applied to cases of the sale 
of property, are equally applicable to cases of the 
transfer of notes, or other choses in action, by indorse- 
ment or otherwise. I answer the possible suggestion 
that the indorsement of the note in the case at bar is 
voidable, rather than void. I quote from Story the 
concluding paragraph in the section above cited: “Of 
course it is to be understood, as a proper qualification 
of the doctrine, that the principal has an election to 
adopt the act of the agent or not; and that if after a 
full knowledge of all the circumstances, he deliber- 
ately and freely ratifies the act of the ageut, or acqui- 
esces in it for a great length of time, it will become 
obligatory upon him not by its own intrinsic force, 
but from the cousideration that he thereby waives the 











protection intended by law for his own interest, and 
deals with his agent asa person quoad hoc discharged 
of his agency.”” Neb. Sup. Ct., Jan. 6, 1887. Englehart 
v. Peoria Plow Co. Opinion by Cobb, J. 


ASSAULT AND BATTERY—JUSTIFICATION—EJECTION 
OF AN INTRUDER FROM BUSINESS OFFICE.—An attor- 
ney has aright to go into the business office of his 
client’s creditor, and in a respectful manner make aq 
tender of the amount he thinks is justly due from his 
client, but after he has made it, and it has been re. 
fused, he has no further business there, and when he 
is ordered out of the office, and refuses to go, the cred- 
itor is Justified in ejecting him, provided no more 
force is used than is necessary forthat purpose. He 
could not, upon the plea that his business was not 
completed, remain aud annoy the defendant. He 
could not help his right to be there by saying that he 
would not go out until his business was done. He had 
a license to enter the office of defendant, not being a 
private place, for the purposes of transacting his busi- 
ness with the defendant. Yet the defendant had a 
right, if he saw fit, not to do any business with him, 
and to order him from the office, which belonged to 
the defendant, and was only public for the purpose of 
transacting his own business. If the plaintiff did not 
go in a reasonable time, or refused to go, insisting 
upon remaining and transacting business with the de- 
fendant against his will, the defendant was auther- 
ized, as before said, to eject him in a reasonable man- 
ner, and with sufficient force to meet any resistance 
offered. The license to enter, implied by the opening 
of the defendant’s office to the public to transact busi- 
ness with him, was revoked at the instant when the 
defendant said to plaintiff that he would not receive 
the money, and ordered him to leave the office. Wood- 
man v. Howell, 45 Ill. 357; Jones v. Jones, 71 id. 562; 
Wood v. Leadbitter, 13 Mees. & W. 838; McCrea v. 
Marsh, 12 Gray, 211; Ayres v. Birtch, 345 Mich. 501. A 
person has the right in his private business, to coutrol 
it, and may select such persons as he chooses with 
whom to transact such business. He can prevent 
whom he pleases from entering his office. And when 
&@ person, under the implied license, has entered, he 
has a right to request such person to depart, who there- 
after has no legal right to remain. A person in such 
business has the choosing of his customers; and his 
private office or business place, though open to the 
public for the transaction of his business with them, 
cannot be made, against his will, free to all to enter 
and remain upon proper business, like a hotel, public 
office, railroad car, or depot. He can admit or reject 
whom he pleases. It is his own business, and the pub- 
lic have no rights therein against his wishes. Wood- 
man v. Howell, 45 Lil. 367-370; Bogert v. Haight, 20 
Barb. 251. Mich. Sup. Ct., Jan. 20,1887. Breiten- 
bach v. Trowbridge. Opinion by Morse, J. 


BANKS-—SET-OFF AGAINST DEPOSIT—PARTNERSHIP. 
—A bank has a right of set-off as against a deposit only 
when the individual who is buth depositor and debtor 
stands in both these characters alike, in precisely the 
same relation, and on precisely the same footing, 
toward the bank. An individual deposit cannot be 
set offagainst a partuership debt. Ill. Sup. Ct., Jan. 
25, 1887. International Bank of Chicago v. Jones: 
Opinion by Scholfield, J. 


CARRIERS — OF PERSONS — TICKETS — CONDUCTOR 
BOUND BY PASSENGER’S STATEMENT.— Where a passen- 
ger who has purchased a ticket of the authorized agent 
of a railroad company, believing it genuine, and such 
as the agent had a right to sell, states such facts tothe 
conductor of the train, the conductor is bonnd thereby 
until the contrary is proven, without regard to any 
words, figures, or other marks on the ticket, and 
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where, upon such passenger’s refusing to pay fare, the 
conductor lays hands upon him with the purpose of 
removing him from the train, he is guilty of assault 
and battery, for which the company is liable. The 
ticket purchased was part of an excursion ticket, good 
when first issued for aride from Sturgis to Traverse 
City. After the plaintiff had purchased and paid for 
the ticket, he observed it did not look like the tickets 
he had been accustomed to purchase, and thereupon 
he returned to the ticket office, and asked the agent if 
it was good, and was thereupon informed that it was. 
He then entered the defendant's passenger coach, and 
the train moved on for Walton Junction. When the 
conductor asked for the plaintiff's fare, he delivered to 
him the ticket which he had thus purchased. The con- 
ductor told plaintiff he could not receive it for bis fare, 
wbereupon plaintiff informed the conductor that he 
bought the ticket at Manton of the company’s agent, 
avd was informed by him it was good; that he paid 
the agent for the ticket, and he should not pay his fare 
again. The conductor then laid bis hand upon plain- 
tiffs shoulder, and rang the bell, and told the plaintiff 
unless be paid the fare, which was twenty-five cents, 
he would put the plaintiff off the train. The plaintiff 
then under protest paid the fare demanded of him. 
The plaintiff had a right to rely upon the statements 
of the agent that it was good, and entitled himtoa 
ride between the two stations. It wasa contract fora 
ride between the two stations, that the defendant's 
agent had aright to make, and did make, with the 
plaintiff. The ticket given by the agent to the plaintiff 
was the evidence agreed upon by the parties, by which 
the defeudant should thereafter recognize the rights 
of plaintiff in his contract; and neither the company, 
nor any of its agents, could thereafter be permitted to 
say the ticket was not such evidence, and conclusive 
upon the subject. Passengers are not interested in 
the internal affairs of the companies whose coaches 
they ride in, nor are they required to know the rules 
and regulations made by the directors of a company 
for the control of the action of the agents and man- 
agement of its affairs. When the plaintiff told the 
conductor on the train that he had paid his fare, and 
stated the amount he paid to theagent who gave him 
the ticket he presented, and told him it was good, it 
was the duty of the conductor to accept the statement 
of the plaintiff until he found out it was not true, no 
matter what the ticket contained in words, figures or 
other marks. All sorts of people travel upon the cars, 
aud the regulations and management of the company's 
business aud trains which would not protect the edu- 
cated and uneducated, the wise and the ignorant, 
alike, would be unreasonable indeed. On the undis- 
puted facts in this case I think the plaintiff was enti- 
tled to go to Walton Junction upon the ticket he pre- 
sented to the conductor. Maroney v. Old Colouy & 
N. Ry. Co., 106 Mass. 153; Murdock v. Boston & A. R. 
Co., 137 id. 293. See this case in 53 Mich. 118. Mich. 
Sup. Ct., Feb. 3, 1887. Hufford v. Grand Rapids & I. 
R. Co. Opinion by Sherwvod, J. 


SPECIFIC PERFORMANCE — ORAL AGREEMENT — SUB- 
SEQUENT BONA FIDE PURCHASER — IMPROVEMENTS.— 
Specific performance of a parol contract for the sale of 
land, made with an agent who had no authority from 
the owner to executea deed, will not be enforced as 
against a bona fide purchaser from the owner, where 
the vendee has done no more, at the time of the con- 
veyance to the said purchaser, than enteron the premi- 
ses, and digatrench forthe foundation of a house. 
Dixon, Brown, Clement and Whitaker, JJ., dissenting. 
N. J. Ct. Errors & Appeals, June Term, 1886. Cham- 
berlain v. Manning. Per Curiam. 


SUNDAY—CONFLICT OF LAWS—CONTRACT.—A Con- 
necticut statute prohibits secular business on Sunday 





between sunrise and sunset, and a similar Rhode 
Island statute prohibits business in one’s ordinary call- 
ing during the entire day. Held, that acontract made 
in Connecticut on Sunday, after sunset, in the plain- 
tiff's ordinary calling, can be enforced in Rhode [sland ; 
it not being against good morals, or invalid where 
made. The plaintiff and defendant exchanged horses 
and wagous after sunset on Sunday, January 28, 1884, 
this being in the business of the plaintiff's ordinary 
calling, and the note in suit was given for “ boot 
money ” due to the plaintiff. The general rule is that 
a contract which is valid where it is made is valid and 
may be enforced everywhere. Among the recognized 
exceptions to this rule, only two need to beconsidered 
in this case, viz., when the coutract is against good 
morals, and when its enforcement would violate the 
law of the place of suit. Wedonot think the contract 
in this case falls within these exceptions. The contract 
was valid in Connecticut, where it was made, because 
it was uot in violation of the law of that State. The 
making of the contract did not violate the law of this 
State, because it was not done in this State Neither 
does its euforcement conflict with any law of this 
Statein regard to remedy. Was the making of the 
contract in Connecticut so far against good morals 
that it ought not to be enforced in this State? Wedo 
not think thatit was. The statute of 29 Charles II, 
chap. 7, which has been generally followed in this coun- 
try, prohibited work of one’s ordinary calling on Sun- 
day. The law of Connecticut prohibits travel, sport 
and secular business between sunrise and sunset, and 
concerts and other public diversions in the evening. 
Whether sunset is fixed as a limit because the Hebrew 
Sabbath, under the Mosaic law, ended at that time, or 
because such was the custom of the Puritan founders 
of the State, or because the hours between sunrise and 
sunset are those to which travel, sport and secular 
business are chiefly and almost necessarily confined. 
we do not need to inquire. Evidently there may bea 
reasonable answer to an objection that the limit of the 
law is short in the limit required by good morals- 
Whatever may be claimed for the observance of the 
Lord's day upon the ground of moral obligation, people 
who believe in keeping it very strictly would no doubt 
agree that the requirements of the Connecticut law 
have a tendency to promote, rather than obstruct good 
morals. It does not follow, because our law covers all 
of the first day of the week, that the law of another 
State, which, in one respect, covers less, is contrary to 
good morals. We do not even require the observance 
of this day from all of our own citizens. Believers in 
the Sabbatarian faith and Jewish religion are allowed 
to labor in their respective vocations on that day, and 
in certain places, to open stores and carry on mechan- 
ical trades. Pub. St. R. I. chap. 244,§18. The precise 
question before us has been passed upon and so fully 
considered in Adams v. Gay, 19 Vt. 358, and Swann v. 
Swann, 21 Fed. Rep. 299, that a review of the grounds 
upon which the decisions rest is unnecessary. In both 
of these cases it was held that a contract made on Sun- 
day, in a State where it was valid, was not against good 
morals, and could not be enforced. The defendant re- 
lies on the case of Hayden v. Stone, 13 R. I. 106, where 
it is said “‘ that a contract valid by the laws of one 
State cannot be enforced in another State unless such 
a contract, made between its own citizens, could be 
enforced there; or in other words, it depends on the 
lex fori.” We do not think the court meant to make a 
rule as broad as this is claimed to be, and as possibly 
the language which is used may imply. The language 
must be applied to the case. There the suit was against 
a warried woman, upon a note given by her and her 
husband in Massachusetts, where it was valid against 
both parties. Under our law a married woman is in- 





capable to iucur liability,upon a promissory note. The 











260 


THE ALBANY LAW JOURNAL. 











plaintiff in that case sought to subject her property 
here to attachment for the note, contrary to our law. 
There was no service on the husband. It was held that 
the wife could not be sued alone, and that her prop- 
erty in this State could not be held upon a contract, 
the enforcement of which would interfere with our law. 
Our citizens could have no such remedy, upon sucha 
contract in this State, and thereforea citizen of another 
State could not have it here. The case was clearly 
within the exception we have stated. The reasoning 
of the court does not go to the validity of the contract, 
but to the remedy sought, and the remedy is always 
subject to the lex fori. The present suit violates no law 
of remedy, and hence is not within the decision in 
Hayden v. Stone. Supreme Court of Rhode Island. 
December 9, 1886. Brown v. Browning. Opinion by 
Stiness, J. 

TRUSTS—COMPENSATION OF COUNSEL—DEFAULTING 
TRUSTEE.—It is the duty of a trusee against whom 
legal proceedings have been instituted to employ 
counsel, and as incident thereto to appropriate so 
much of the trust-estate as is necessary to reasonably 
compensate him for his services; and even where the 
trustee absconds, and so loses his right to an allowance 
for services and counsel fees, as between the trust es- 
tate and himself, the counsel employed by him has a 
right of action against the cestui que trust, to whose 
estate the counsel has rendered necessary and benefi- 
cial services. Penn. Sup. Ct., Oct. 4, 1886. Mander- 
son’s Appeal. Opinion by Sterrett, J. 


———__+—_—_ — 


CORRESPONDENCE. 


REPORTING— COMPARISON AND CRITICISM COURTED— 
New York STATE REPORTER V. Hun. 
Editor of the Albany Law Jowrnal: 

My attention having been called to a communica- 
tion which appears in your issue of March 19, 1887, 
signed “ B.,”’ I desire to submit a few figures for the 
consideration of B.,and which may suggest some reflec- 
tions to lawyers throughout the State. As his compari- 
son is only made as to 41 Hun, miue also will be con- 
fined to the same volume. 

By the Table of Cases reported in 41 Hun it will be 
seen that 514 cases are said to be reported. Of these 
but 144 are reported in full, the balance, 370, only by 
title. 

The first number of New York State Reporter was 
issued August 1, 1886, and volume 1 was completed 
October 15, 1886. This volume contains sixty-three 
cases reported in 41 Hun. 

Volume 2, State Reporter, commenced October 30, 
1886, and was completed December 15, 1886, and con- 
tains 102 cases reported in 41 Hun. 

These two volumes, the last of which was issued 
more than a month before 41 Hun, contain more cases 
in Supreme Court than was reported in full in 41 Hun. 

Volume 3, New York State Reporter, commenced 
December 30, 1886, and was completed February 28, 
1887, and contains forty-three cases reported in 41 
Hun. 

The State Reporter has reported in volume 3 eighty- 
one cases not yet reported in Hun at all. 

These figures need no comment. Comparison is all 
that is necessary. For further information and com- 
parison, I would call attention to the Reference Table 
just issued with volume 3, New York State Reporter. 

R. M. Stover. 


——_4¢—______. 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 22, 1887: 





Order affirmed with costs—In re Application of the 
New York, Lackawanna and Western Railroad Com- 
pany to acquire lands of Van Zandt and others. — 
Orders of Special and General Terms reversed, and 
case remitted to the Supreme Court for appointment 
of commissioners, with costs—In re Petition of Kings 
County Elevated Railroad Company to acquire lands 
of Mary Duane, Ernst Nathan and John O’ Brien.— 
Judgment sustaining the constitutionality of the act 
amendatory of the “ oleomargarine Jaw’’ affirmed, 
and defendant's conviction thereunder affirmed—Peo- 
ple, respondent, v. Lipman Arenberg, appellant.— 
Jndgmeut affirmed with costs—John P. Kennedy, ap- 
peliant, v. Robert T. Hoy, executor, etc., respondent. 
—Judgment and award affirmed with costs—Wm. 
P. Brdbks, appellant, v. State, respondent.— Judg- 
ment of Common Pleas affirmed with costs—John Bell 
and others, respondents, v. Mayor, etc., of New York, 
appellant. —— Conviction and the judgment of the 
General Term affirming it reversed, and the prisoner 
discharged—People, respondent, v. Eucebid Fitz Ger- 
ald, appellant. This is the Elmira case, in which the 
accused caused the body of her foster brother, the late 
General William Irvine, to be disinterred, and an au- 
topsy held to determine whether his sudden death 
was or was not caused by poison. She was tried for 
stealing the body for dissection purposes, and was 
sentenced to two years’ imprisonment at hard labor. 
The execution was stayed during appeal, but being 
unable to furnish bail, she has been in custody since 
conviction. From the high standing of the parties, 
and the distinguished counsel engaged in it, the case 
has become a cause celebre as well as a matter of great 
scandal in the Southern Tier. The defendant will sue 
for false imprisonment, and the end is not yet. 
Judgment affirmed, with costs against the executors— 
Wm. J. Lyms and others, executors, etc., appellants, 
v. Mayor, etce., of New York, respondents.—Judg- 
ment and award affirmed with costs—W. 8S. Clements, 
respondent, v. State, appellant.——Judgment reversed, 
new trial granted, costs to abide event—Henry J. 
Bookman, appellant, v. Lewis R. Stegman, sheriff, etc., 
respondent. —— Award reversed and claim remitted to 
the board of claims for a rehearing, costs to abide 
event—John Loughlin, respondent, v. State, appellant. 
— Judgment reversed, new trial granted, costs to 
abide event—James W. Chrystal, an infant, respond- 
ent, v. Troy and Boston Railroad company, appellant. 
— Judgment affirmed with costs — Davis Cossitt, 
sheriff, etc., appellant, v. Henry Winchell, respondent. 
—Motion for reargument denied with costs—People, 
ex rel. James A. Wright, v. Alfred C. Chapin, comp- 
troller, etc. 





— + — —— 


NOTES. 

All who know Judge Bleckley and recall his long 
waving hair and beard will appreciate this story: He 
was on his way to the Supreme Court one morning, 
when he was accosted by a little street gamin, with an 
exceedingly dirty face, with acustomary “ Shine, sir?” 
He was quite importunate, and the judge, being im- 
pressed with the oppressive untidiness of the boy’s 
face, said: ‘‘I don’t want ashine, but if you will go 
wash your face I'll give you a dime.”’ *‘ All right, sir.” 
** Well, let me see you do it.’ The boy went over to 
an artesian hydrant and made his ablution. Return- 
ing, he held out his hand for the dime. The judge 
said: ‘“ Well, sir, you’ve earned your money, here it 
is.”’ The boy said: ‘I don’t want your money, old 
fellow; youtake itand have your hair cut,’’ saying 
which he scampered off. The judge thought it so good 





a story that he told iton himself.— Augusta Chronicle. 
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CURRENT TOPICS. 

AST week the Senate judiciary committee had 
another hearing on the Civil Code, at which 
Messrs. Carter and Field were heard at great length, 
and the editor of this journal, being requested by 
the committee, spoke briefly and answered some 
questions asked by the committee and by Mr. Car- 
ter. The substance of what the editor said will be 
found in another column. Mr. Carter was in un- 
usually good humor, and contented himself with 
calling the Codea ‘‘thing”—in italics. He elec- 
trified his auditors by asserting that our jurispru- 
dence is ‘‘in the most satisfactory condition of any 
department of our government;” that it is in a 
“highly satisfactory condition; that the common 
law is ascertainable by lawyers with reasonable cer- 
tainty from the four or five hundred law books con- 
stituting the average law library of practitioners; 
and that the suitor can get ‘‘ justice with reason- 
able expedition.” When accused of inconsistency 
in arguing that the law was already written and 
that it was impossible to write it, he said it was 
not the law that was thus written but only the evi- 
dence or rules of the law —‘‘competing principles” 
he called them. To which it was answered that no 
matter whether what is written is called by the 
name of law, or evidence of law, or rules, or princi- 
ples, it is already written except in novel and unex- 
ampled cases, and that the judges, except in such 
cases, merely cite and rely on the precedents, 
But he still insisted that it was impossible to write 
an abstract or synopsis of these rules. He cited the 
opinion of Professor Pomeroy criticising sections of 
the California Code, which are not in ours. He 
prophesied woe to the people who should dare to 
have a Code. His manner was dramatic, his lan- 
guage was scathing, but his arguments were like 
the image seen by the prophet — head of brass, feet 
of clay — they did not hold together, and had noth- 
ing to stand on. It gave us great pleasure however 
to hear his objurgation of Mr. Throop’s revision of 
the Code of Civil Procedure, which he said fell into 
“incompetent hands,” and was the worst practice 
extant or that ever existed, but he acquitted Mr. 
Field of any blame for it. He omitted however to 
remark that it was enacted against Mr. Field’s earn- 
est protest, and was the bantling of his favorite 
New York City Bar Association, without whose in- 
fluence and persistent urging it never would have 
been enacted. But what is Mr. Carter’s opinion of 
the Civil Code worth? What right has he to ex- 
press any? Has he ever read it, or any considera- 
ble part of it? Mr. Field publicly asked him at 
this hearing if he had ever read the Civil Code. 
At first there was no definite response, but finally 
he said he had read forty sections! These were the 


Vou. 385 — No. 14. 





sections on insurance, which he fell upon ‘‘ casu- 
ally.” We must confess that we were amazed. 
This is the judicial critic who has uttered a pamph- 
let against the Code, and has pronounced it ‘‘ not 
worth a dime novel,” and has not read it! Can 
Mr, Carter ever hold up his head again in such an 
argument? Perhaps before these words of ours can 
be read the committee will have passed on the bill, 
but we will let them stand. Perhaps we ought to 
add that Mr. Walton Green, of New York, the 
young person who received $1,200 from the City 
Bar Association last year for frequenting the capi- 
tol and beseeching legislators not to enact the 
Code, was present in great force, and asked one of 
the speakers a question. 


We have received a copy of a ‘History of Salt 
Lake City,” issued by authority of and under the 
supervision of the common council, and published 
by Edward W. Tullidge — a portly volume of some 
eleven hundred pages. It is a very interesting and 
instructive work. It contains fine steel portraits of 
the leading “saints,” from Brigham Young, with 
his ample Persian beard and a polygamous kink in 
his hair, to sleek-faced Judge Smith, Elder Snow, 
George A. Smith, and the rest. Many of the faces 
indicate great mental power, but most of them are 
those of men who would inevitably yearn for wives 
to be sealed unto them — eyes that water for the 
flesh-pots and lips that smack loud as they pro- 
nounce ‘‘Te-rewth.” It was a serious omission not 
to show forth pictorially some of the plural wives 
of these self-denying men, so we could see what 
they are like. There is poetry in the volumes — 
“The Wife to Her Husband” and ‘‘To my Wife” 
— but the question arises, which wife? Of course 
there is a great deal of tawaddle, and puffery, and 
gush in the book, and one must not expect to find 
the ‘‘true inwardness”’ of the gross and cruel su- 
perstition set forth, but there is much solid and re- 
liable information. The Mormons have had re- 
markably good luck so far in outwitting the laws, 
and certainly they should have the benefit of every 
technicality, but there is one law to which they 
must finally syccumb, and against which no techni- 
cality avails — public opinion. 


The London Law Times says that Lord Bramwell 
has pushed to a second reading in the House of 
Lords his bill to enable prisoners, and the husbands 
and wives of prisoners to give evidence on their 
trial. The Times says: ‘‘We wish the measure all 
success, for although it will no doubt work un- 
favorably to criminals as a class, we feel convinced 
that it will be a boon to innocent persons, and aid 
materially in unravelling mysteries in which inno- 
cent persons are charged with crime. The fifth 
clause of the bill, to which Lord Esher objects, pro- 
vides that a prisoner shall not be cross-examined as 
to any previous convictions. But we fail to appre- 
ciate Lord Esher’s objection. Evidence from the 
dock under any circumstances would always be re- 
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ceived by a jury with reserve, but the admission by 
a prisoner of a previous conviction would in nine 
cases out of ten ruin his chance of acquittal, and 
completely defeat the object of the act. A prisoner, 
although innocent of the immediate crime charged 
against him, would hesitate to give evidence, how- 
ever important his evidence to his case might be, if 
he knew that he ran the risk of having to admit 
@ previous conviction.” The object of this bill, as 
we understand it, is not to procure acquittals, but 
to get at the truth. Therefore we do not see why 
the prisoner should not be subject to cross-exami- 
nation in respect to former convictions, and to 
other proof of such convictions. 


A preliminary injunction was recently granted 
but afterward dissolved, in England, restraining 
the lessee and manager of the Gaiety Theatre, 
from preventing the plaintiff, Miss Fay Tem- 
pleton, from perfurming the part of Fernand in 
the play of Monte Cristo, in accordance with a 
contract entered into in November last; and also 
restraining him from employing anybody else to 
perform the part. Gibson’s Law Notes says: ‘‘The 
affidavits disclosed that the defendant justified his 
dismissal of the plaintiff on the ground that she 
wore her dress improperly. This the plaintiff de- 
nied, and stated that the dress was supplied by the 
management. She also stated that when the lord 
chamberlain complained of the dresses in the piece 
being loud she asked for another dress, but her re- 
quest was not acceded to. Sashes were however 
supplied, and she said she had always worn one, 
but it appeared that the defendant alleged that this 
was not worn in the proper manner. Now, the 
whole gist of this application was undoubtedly the 
proper or improper mode of wearing the dress. Of 
course there are many ways of putting on a sash. 
But surely: this is a question of fact which the 
judges should have decided. Why did their lord- 
ships not make Miss Templeton put on the dress in 
dispute and appear in court? The holy cardinals 
have set the example. Is there not an engraving 
in the shop windows representing the cardinals sit- 
ting in judgment on a dancing gypsy girl to decide 
on the propriety of the entertainment. Some of 
their faces certainly do not wear a judicial look. 
We should immensely enjoy being in court during 
the performance to see the faces of Mr. Justice 
Denman and Mr. Justice Matthews.” So should 
we. A similar practical test in evidence was re- 
sorted to in Phryne’s case, but she took off rather 
than put on her clothes before the judges. Per- 
haps Miss Templeton’s putting on her clothes would 
amount to about the same thing. 


Messrs. G. P. Putnam’s Sons, of New York, have 
published in a very neat form ‘‘The Inter-State 
Commerce Act, an analysis of its provisions,” by 
John R. Dos Passos, This is a convenient and 
timely publication. It only needs a glance to see 
that the act bristles with difficulties of interpreta- 





tion, and presents the gravest questions of constj- 
tutional law. Can Congress farm out the regula. 
tion of inter-State commerce to a commission? 
What does section four, about long and short hauls, 
mean? It sounds like nonsense. It is so easy to 
write clearly that we wonder at Congress for en- 
acting such a blind and obscure statute. We 
would like to know who drew this act. We have 
a curiosity to know what educated being could 
write ‘‘transportation of traffic.” A man capable 
of such a misuse of the queen’s English ought to 
be put at a woman’s night school. 


The Tribune says that Assemblyman John OC. 
Hogeboom, of Hudson, a son of the late distin. 
guished judge, was in the chair when the high 
license bill was passed, and that his firmness en- 
abled the bill to pass. It also says ‘‘he has his 
eye on the speaker’s gravel, and proposes to make a 
dash for it.” We did not know that General 
Husted had it, and sincerely hope that Mr. Hoge- 
boom will not get it. 


The committee appointed by the Bar Association 
of this State to report on the subject of “Land 
Transfer Reform” have made their report. It is 
signed by Luther B. Marsh, David Dudley Field, 
Hamilton Harris, John H. V. Arnold, Augustus 
Schoonmaker, Hooper C. Van Vorst and George M. 
Diven, and is unanimous. The committee report in 
favor of the block plan as against the lot plan in 
the city of New York, thus coinciding with the 
minority of the committee appointed on the same 
subject by the City Bar Association. The commit- 
tee report in favor of a compulsory reduction of the 
local areas in that city for the purpose of indexing 
records, and in favor of a permissive reduction in 
other counties. They submit a bill for the city, 
which has been introduced into the Legislature. 
They also submit a permissive bill for the rest of 
the State. They also recommend the adoption of a 
law, not to be compulsory at first, authorizing short 
forms of conveyances. They decline to recommend 
the abolition of general liens by judgment at pres- 
ent. This interesting report may doubtless be ob- 
tained on application to Mr. L. B. Proctor, libra- 
rian of the association, at the capitol. 


—_——__.—___—. 


NOTES OF CASES. 

N Gulf, etc., R. Co. v. Wallen, 65 Tex. 568, coun- 
sel for the defendant, in his argument to the 
jury, made use of the following language: ‘‘The 
plaintiff has no right to complain of the railroad 
company; she jumped from the train on account of 
an alarm given by a Jew drummer — and if it had 
not been for that everlasting Jew drummer there 
would have been no trouble. There was no occa- 
sion for alarm, and if defendant had not been a 
corporation, and supposed to have plenty of money, 
there would have been no suit brought by plaintiff.” 
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In the concluding argument for the plaintiff coun- 
sel said: ‘‘ The railroad company is a corporation 
without soul or conscience, but notwithstanding 
this, they have got a big pocket, and this you can 
reach, and if you fail to doit now you may never 
again have the opportunity. The employees of a 
company will walk through the train and talk to 

engers like puppies; so while you have a chance, 
teach them the lesson that they cannot be reckless 
with so valuable a thing as human life.” The court 
observed: ‘‘The remarks excepted to in the clos- 
ing speech of plaintiff's counsel were not autho. 
rized by any thing in the record, and in the remarks 
of opposing counsel, stated as provocation, we fail 
to discover any justification.” But a new trial was 


granted on another ground. See anie, p. 204. 


In Burroughs v. Pacifie Guano Co., Alabama Su- 
preme Court, Jan. 12, 1887, the action was on a 
promissory note for fourteen sacks of soluble Pa- 
cific guano. Said note contained in the body 
thereof the following clause: ‘‘The undersigned, 
having been for years acquainted with the commer- 
cial value of the said fertilizer, purchases same 
upon his own judgment, and without warranty of 
vendor, and with all faults at purchaser's risk, the 
sellers making no representations as to value, ex- 
cept as indicated by the minimum analysis branded 
on each sack.” The defendant, for answer to the 
complaint, pleaded that before the purchase of said 
guano by him the defendant represented to him 
that it was fresh and dry; that these representa- 
tions were material, and were relied on by him; 
and that, relying upon them, he entered into the 
contract; but that the same were false, etc. The 
court charged the jury: ‘‘If the defendant had an 
opportunity to read the note, upon which the suit 
was founded, before its execution, and failed to do 
so, he was estopped from setting up any misrepre- 
sentations the plaintiff might have made, if he 
made any, as to its nature and contents, in avoid- 
ance of its obligation.” And also: ‘‘If the defend- 
ant had an opportunity to examine the guano, for 
which the note was given, before its delivery to 
him, and failed to do so, he was estopped from set- 
ting up, as a defense in this action, any misrepre- 
sentations the plaintiff made, if he made such, as 
to the freshness and dryness of the guano.” This 
was held error. The court observed: ‘‘ Where a 
person signs an instrument without reading it, or if 
he cannot read, without asking to have it read to 
him, the legal effect of the signature cannot be 
avoided by showing his ignorance of its contents, 
in the absence of some fraud, deceit or misrepre- 
sentation having been practiced upon him. But 
the rule is otherwise, and the instrument will be 
held void where its execution is obtained by a mis- 
representation of its contents — the party signing a 
paper which he did not know he was signing, and 
did not really intend to sign. It is immaterial, in 
the latter aspect of the case, that the party signing 
had an opportunity to read the paper, for he may 





have been prevented from doing so by the very fact 
that he trusted to the truth of the representation 
made by the other party with whom he was deal- 
ing. Goetter v. Pickett, 61 Ala. 387; Dawson v. Bur- 
rus, 73 id. 111; Foster v. Johnson, 70 id. 251; Davis 
v. Snider, id. 317; Johnson v. Cook, 78 id. 587. 
What the rule would be in a case where the instru- 
ment sued on is commercial paper, the plaintiff be- 
ing a bona jide holder for value before maturity, 
and the defendant has been guilty of negligence in 
signing it before delivery, we do not now decide. 
Abbott v. Rose, 62 Me. 194; 8. C., 16 Am. Rep. 427; 
Chapman v. Rose, 56 N. Y. 137; 8. C., 15 Am. Rep. 
401, and cases cited; Gibbs v. Linabury, 22 Mich. 
479; 8. C., 7 Am. Rep. 675; First Nat. Bank of 
Parkersburgh v. Johns, 22 W. Va. 520; 8. O., 46 
Am. Rep. 506, 519. The first charge given by the 
court was opposed to this principle, and was erro- 
neous. The rule is further settled that where the 
buyer of an article relies on a representation fraudu- 
lently made by the vendor, he is not barred of his 
right to relief by the mere fact that he had the op- 
portunity of discovering that the representation was 
false, and might have known the truth by proper 
examination and inquiry. Non constat that he may 
not have been prevented from making investiga- 
tion by his reliance on the truth of the representa- 
tion, and this representation may not have been an 
artifice practiced for the purpose of lulling all in- 
quiry. 1 Benj. Sales (Corbin’s Am. ed.), p. 575, § 
676, and note; Baker v. Lever, 67 N. Y. 304; Jack- 
son v. Collins, 39 Mich. 557; Kendall v. Wilson, 41 
Vt. 567; 1 Add. Cont. (Morgan’s Am. ed.) pp. 446, 
447, § 306. It is usually in the case only of a mere 
concealment of defects in the thing sold, without 
misrepresentation, that a failure of the vendee to use 
proper precaution to discover such defects, they be- 
ing open to observation by the exercise of ordinary 
care, renders him remediless, by reason of the folly 
of his own neglect, unless a special trust or confi. 
dence is for some reason reposed in the vendor, 
when a different rule might apply. Story Sales, §§ 
882, 172. The second charge given by the court 
was repugnant to this view of the law.” Consult, 
as to negotiable paper, Williams v. Stoll, 79 Ind. 80; 
8. C., 41 Am. Rep. 604, and note, 607; Ruddeil v. 
Dillman, 73 Ind, 518; 8. C., 388 Am. Rep. 152; Hop- 
kins v. Hawkeye Ins. Co., 57 Iowa, 208; 8S. C., 42 
Am. Rep. 41; Ort v. Fowler, 31 Kans. 478; 8. C., 
47 Am. Rep. 501; Fisher v. Von Behren, 70 Ind. 19; 
8. C., 36 Am. Rep. 162, and note, 165; Roach v. Karr, 
18 Kans, 529; S. C., 26 Am. Rep. 788. 


The decision in Bajus v. Syracuse, etc., R. Co., 108 
N. Y. 312, seems to us unsound. It is, in effect, 
that a railroad company is not liable to an employee 
for an injury occurring through neglect of and de- 
fects in an engine which simply diminish its mo- 
tive power. The plaintiff was injured by being run 
over while coupling cars. The flues of the engine 
were foul and somewhat stopped up. The main 
valve in the steam-chest leaked, The throttle-valve 
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leaked. In the prevailing opinion the last defect 
is thrown out of the question on the ground of fact 
that it had no influence on the accident. It seems 
to have been cenceded that if the motive power had 
not been impaired by the other defects and neglects 
the engine could have been stopped in time to 
avoid the accident. But Earl, J., says: ‘‘ The re- 
sponsibility for the defect is no greater than it 
would have been if the defendant had furnished a 
new engine of precisely the same power. * * * 
Can it be laid down as a principle of law that it is 
bound to furnish to its employeés engines suitable 
and adequate in power to every emergency. Who 
but the employee shall determine how powerful an 
engine shall be in any place, and for any purpose? 
* * * Tf an employer should furnish to an em- 
ployee a horse, which from natural weakness or 
from disease should not have strength for the work 
in hand, and the employee should, in consequences 
thereof, receive some injury, could he hold the em- 
ployer responsible for his damages?” We say yes; 
the employer is not bound to furnish the best ma- 
chinery nor the latest improvements, but he is 
bound to use reasonable efforts to furnish machin- 
ery reasonably safe and adequate for the work, just 
as he is bound to furnish enough hands for the safe 
performance of the work. To quote from the 
Laning case, 49 N. Y. 521; 8. C., 10 Am. Rep. 417: 
‘That duty or contract is to the result that the 
servant shall be under no risks from imperfect or 
inadequate machinery or other material means and 
appliances. It is a duty or contract to be affirma- 
tively and positively fulfilled and performed. And 
there is not a performance of it until there has been 
placed for the servant’s use perfect and adequate 
physical means,” etc. ‘‘When it isdone * * * 
the servant then takes the risk of * * * their 
failure from latent defects, not revealed by practical 
tests, and from deteriorations by the usual wear 
and tear.” The case of Gibson v. Pacific R. Co., 46 
Mo. 168; S. C., 2 Am. Rep. 497, is very much in 
point, and it is there held that ‘‘the legal implica- 
tion is that the employer will adopt suitable instru- 
ments and means with which to carry on his busi- 
ness.”” Noyes v. Smith, 23 Vt. 59, is also in point. 
These ideas were urged in a dissenting opinion by 
Danforth, J., in the principal case, in which An- 
drews, J., concurred. 


ADDITIONAL POINTS FOR ADVOCATES OF 
CODIFICATION. 

EING present last week at the second hearing 
on the Civil Code before the Senate judiciary 
committee, I was asked by members of the com- 
mittee to say a few words in reply to Mr. Carter, and 
was particularly interrogated on specific points by 
several members of the committee. Most that I said 
was covered by my ‘“ Points” published last week, 
but in addition I was interrogated concerning the 
working of the Code in California. It had been 
urged that the Code has not diminished the citation 





of common-law authorities, and that lawyers habitu. 
ally consulted them first and then simply looked to 
see if the Code had changed or covered the rule, 
To which I now answer: 

1. There is no evidence that such is the habit of 
lawyers there, and the reports do not indicate it, 

2. If it is true, it probably grows out of the in- 
veterate habits of lawyers hostile to codification, 
just as to this day we still deal in shillings in this 
State in spite of our decimal currency.* . 

8. If it is true, it is no reason for rejecting this 
Code, which is designed for citizens as well as law- 
yers. We might as well prohibit dictionaries and 
refer the public to the school-teachers for defini- 
tions and pronunciations. Would that I could beat 
the notion out of the heads of my profession that 
laws are made for the exclusive convenience, infor- 
mation and emolument of lawyers! What an argu- 
ment against putting a common-law principle into 
statutory form, that lawyers prefer it as it is and 
will not pay any attention to the statute! 





* The evils of the conservatism of lawyers are astounding, 
The laws against witchcraft were not repealed in England till 
1736. Prisoners might be pressed to death for refusing to plead 
until 1827, and one thus suffered in 1792. Wager of battle was 
not abolished until 1827. Prisoners charged with felony were 
not allowed counsel till 1837. Hanging in chains was not abol- 
ished till 1834; the death penalty for coining was not abrogated 
till 1832; the pillory was condemned in 1837; between 1810 and 
1845 upward of 1,400 persons were executed in England for 
crimes which have since ceased to be capital. All these mon- 
strous abuses were thus long preserved by the conservatism of 
lawyers, ‘so willfully blind are the wisest men to the defects 
of a long-established and favorite system.” We have wit- 
nessed similar unhappy conservatism in this country. Chief- 
Justice Ryan, of Wisconsin, in 1880, stigmatized the Code of 
Civil Procedure as “a notable instance of unwise and unhal- 
lowed tampering with the common law; ” “a crude and mis- 
chievous theory;”’ ‘a cheat;” “‘a fraud; ” making “ the rem- 
edies of the law a paradise of doubt and ambiguity.” Tyler, 
in his edition of Stephen on Pleading, calls it a ‘* barbaric em- 
piricism.’’ Hiram Denio, when reporter, says it had super- 
seded “the ancient simplicity of the common law,” and is 
“ as tedious in its operation as it must be uncertain and fluctu- 
ating in its result.” On the other hand, Senator Tracy, in the 
Court of Errors in 1837, said: “In looking at the ponderous 
volumes of reported cases which flood the country, and are 
multiplying with a rapidity that no diligence can keep pace 
with, rather than that the science of the law should have to be 
sought in the exceptions, qualifications and evasions of gen- 
erai rules, made and to be made by innumerable judges, the 
records of which are to be spread through thousands of vol- 
umes, it were better to abandon all attempts to preserve a 
written system of jurisprudence, and to revert at once to that 
species of administrative justice commended by Cicero, when 
‘amissis auctoritatibus ipsa re et ratione exquirere possumus 
veritatem.’” “Asa science the law would be better under- 
stood, and as a rule of right more justly administered if the 
reports of judicial decisions for the last half century were 
struck out of existence.” What would he say now, when the 
reports have multiplied four-fold? In 1807 DeWitt Clinton 
thus spoke of common-law pleading: “ Distinctions without 
a difference, subtleties which puzzle and perplex without en- 
lightening the mind, a minute servile observance of forms 
and attention to words, without a due regard to ideas and 
matters of substance, are evils which ought to be 
from our courts of justice.”” And yet they were not until 1848. 
Parties could not testify for themselves in civil cases until 
1857, nor in criminal cases until 1869. Married women could 
not hold their own property at common law till 1848, nor could 
they contract like single women until 1885. ‘he ancient 
common law that the husband may whip his wife with a stick 
as big as his thumb has never been repealed. I am times 
inclined to think that if Job had had to deal with the embodied 
spirit of legal conservatism with its blindness and deafness to 
reform and progress, the devil would have got him. 
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4, But Ido not believe it to be true. I believe 
that common-law cases are much less cited in Code 
States than in others, especially so in California, 
and that the Code has settled many principles there. 
Ihave had for eight years an intimate acquaintance 
with the reports of all the States, growing out of the 
fact that I have not only edited the ALBAny Law 
JouRNAL but also the American Reports, a series pro- 
fessing and intended to embrace all common-law 
cases of general interest and importance in the courts 
of last resort in all the States, omitting practice cases 
and those involving merely local statutes. Now I al- 
ways have difficulty in finding any such cases in 
California, Bearing in mind that I speak of only 
‘pure common-law questions in civil cases, I ask at- 
tention to the following table showing the number 
of such cases that I have re-reported from the last 
three volumes of a number of States not too greatly 
differing in population, resources and business from 
California : 


ROT ECCT Tere ee eee TTT TT eS a 
Arkansas..........00.. Pe ee er 
Connecticut........ lich iow tila iach Saeed cali 
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RE basta hecond sco chides Acacia ita caddis 29 
BNE 50, sc: piadeedaaingacemes ner ree nea: ae 
PINE... 650 snc sewess eseceesceccseoes - 27 
Minnesota................. iieasne weer 
Missouri.......... 0660640048 0605608 beneaRRR 
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Oregon. 2.2 ..600 phe esesawrecidacs ccccccce 28 
is gis dad wikia wabaehe abun sadeoe ae 
R566 scadcedesdaaseees tink ae 
EP EP ee jr edtideerdoniekeanea men ree a 
Vermont........ issih epee alain cai ace ee 


Here is an average of twenty-two cases from the 
last three volumes. From the last three volumes of 
California reports I could cull only twelve such 
cases! Georgia affords only fifteen such cases! 
Here are solid facts in opposition to the hysterical 
vaporings of jaundiced Californian opponents of 
codification, who although practically dead are still 
kicking, and the conjectures of learned professors, 
and the vaticinations of practitioners, who, like Mr. 
Carter, have never read the Civil Code. 

I may be allowed to say, in conclusion, that I 
have no personal interest in this matter, unless it is 
one hostile to codification because it is for my 
personal interest to have as many cases as pos- 
sible to report. I am no longer a practitioner. 
But for that very reason, I think, I can see some 
things more clearly than if I were still at the bar. 
I believe that I can see what is for the permanent 
welfare of the State and the profession more clearly 
than if I were engaged in the strifes and rivalries 
of professional life, and passed my life in the heated 
atmosphere of the courts. I fervently believe that 
the citizen and the suitor is entitled to a book of 
the laws that govern his affairs, and that it will be 
better for our profession in the long run to concede 





it to him, not only for his enlightenment but for 
their own convenience. 
Irving Browne. 





LORD MANSFIELD AND THE BLACKS. 
N the diary of Governor Hutchinson, for August 29, 
1779 (2 Diary and Letters of Thomas Hutchinson, 
274], is the following: 

‘*Dined at Lord Mansfield’s, at Caen Wood: only 
Lord Rob. Manners besides the family. My Lord, at 
74 or 5, has all the vivacity of 50. Lord Robt. is only 
brother to the Duke of Rutland, and is now Lieuten- 
ant of the Alcide. My Lord predicts he will be one 
day Admiral and Commander-in Chief of the British 
Navy: bad him make a minute that he foretold it. 
He gave me a particular acct. of his releasing two 
Blacks from slavery, since his being Chief Justice. A 
ship belonging to Bristol was upon the coast of Guinea. 
The two nations of North and South Callibar had a 
controversy—lI don’t recollect what it was about, but 
they agreed to leave it to the English captain, and 
they came aboard his ship to the number of 250. He 
made them al] slaves—carried or sent them to Mar- 
tinico, where they were sold. By some means or other 
these two were sent to Virginia, being brothers, and 
sons to the chief man of one of the nations, and called 
by Lord M. Princes. After having been for 7 yearsin 
Virginia, they absconded from their master, hid them- 
selves in the hold of a ship bound to Bristol, and were 
not discovered until the ship was upon her voyage. 
Upon her arrival at Bristol, they found a way to make 
their case known, and to apply to Lord Mansfield for 
an Habeas corpus. Upon inquiry, there was full evi- 
dence of the fact, the Master of the Bristol ship being 
in England, and witnesses who were in Guinea at the 
time; but there was a fair purchase by the Virginia 
planter and the Master of the ship in which they had 
escaped, kept them confined in order to return them, 
and to avoid the penalty to which he would be liable 
by the laws of the Colony, for bringing them away. 
His Lordship thought the case was not without diffi- 
culty. However the writ issued, and I think they 
were brought up to London. They acknowledged the 
two nations were at war, and that captives were made 
on both sides with design to sell them for slaves; and 
and if they had been taken and sold, they would have 
disdained seeking relief. The whole transaction was 
beyond sea, and they had never been ashoar [sic] until 
he brought them ashoar by the writ of Habeus corpus. 
Under all these difficulties, he says he would have 
found a way to deliver them. After waiting some 
considerable time, the master of the ship who had 
thus kidnapped them, with others, at Bristol, thought 
it advisable to make up the matter, and to engage to 
send the two Princes home to Guinea. How the Vir- 
ginia planter was satisfied his Lordship did not say, 
but he seemed much pleased at having obtained their 
relief. The rest of the 250 probably are dead in slav- 
ery, and the villain who captivated them has escaped 
the judgment of man. 

“Dr. Franklin being mentioned, my Lord said that 
he carried his grandson to Voltaire, who said to the 
boy, ‘ Love God and Liberty.’ 1 observed to his Lord- 
ship that it was difficult to say which of these words 
had been most used to bad purposes. He seemed 
pleased with my remark. 

* Lady Mansfield must be about 80—has the powera 
of her mind still firm, without marks of decay; her 
dress perfectly simple and becoming her age—is said 
to be benevolent and charitable to the poor. Lady 
Say, of the same age, I saw at court with her head as 
high dressed as the young Dutchesses, &. What a 
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caricature she looked like! How pleasing, because 
natural, Lady Mansfield’s appearance! 

“A Black came in after dinner, and sat with the la- 
dies, and after coffee, walked with the company in the 
gardens, one of the young ladies having her arm within 
the other. She had a very high cap, and her wool was 
much frizzled in her neck, but not enough to answer 
the large curls now in fashion. She is neither hand- 
some nor genteel—pert enough. I knew her history 
before, but my Lord mentioned it again. Sir Jno. 
Lindsay, having taken her mother prisoner{in‘a Span- 
ish vessel, brought her to England, where she was de- 
livered of this girl, of which she then with child, and 
which was taken care of by Lord M. and has been 
educated by his family. He calls her Dido, which I 
suppose is all the name she has. He knows he has 
been reproached for showing a fondness for her—I 
dare say not criminal. 

‘‘A few years ago there was a cause before his Lord- 
ship bro’t by a Black for recovery of his liberty. A 
Jamaica planter being asked what judgment his Ld. 
ship wonld give? ‘Nodoubt,’ he auswered, he will 
be set free, for Lord Mansfield Keeps a Black in his 
house, which governs him and the whole family.’ She 
is asort of Superintendent over the dairy, poultry 
yard, &c., which we visited, and she was called upon 
by my Lord every minute for this thing or that, and 
shewed the greatest attention tu everything he said. 

“IT took occasion to remark that all the Americans 
who had brought Blacks had,as far as I knew, re- 
linguished their property in them, and rather agreed 
to give them wages, or suffered them togo free. His 
Ld. ship remarked that there had been been no deter- 
mination that they were free, the judgment (meaning 
the case of Somerset) went no further than to deter- 
mine the Master had no right to compel the slave to go 
into a foreign country, &. I wished to bave entered 
into a free colloquium, and to have discovered, if Iam 
capable of it, the nice distinctions he must have had 
in bis mind, and which would not make it equally rea- 
sonable to restrain the Master from exercising any 
power whatever, as the power of sending the servant 
abroad; but I imagined such an altercation would 
rather be disliked and forebore.”’ 

In the report of Somersett’s case, given in 20 St. Tr. 
79-82, it appears that the return stated *‘ that the slave 
departed and refused to serve, whereupon he was kept, 
to be sold abroad.”’ The reporter, following Lofft,makes 
Lord Mansfield say a good deal about the incompatibil- 
ity of slavery with the laws of England. According to 
Governor Hutchinson, Lord Manstield regarded his 
ruling as based on that portion of the return which set 
forth that Somersett was to be sent abroad for sale. 
This would explain why it seems to have been held in 
England that New England and other refugees in Eng- 
land were entitled to retain the power of masters 
(notwithstanding Somersett's case) of the slaves they 
took with them to England. Ido not kuow whether 
this disposition has been previously noticed, nor 
whether in any prior publication there has been any 
statement of the * black’’ who “ governs him and the 
whole family.” 

WASHINGTON, D. C. 


—_—.—______. 


CONSTITUTIONAL LA W—INTER-STATE COM- 
MERCE— TAX ON “ DRUMMERS.” 


SUPREME COURT OF THE UNITED STATES, MAR. 7, 1887. 


F. W. 


Rossins v. Taxine District or SHELBY County, 
TENNESSEE. 
A tax upon drummers, and all persons not having a regular 
licensed house of business in the taxing district, selling 
goods by sample, is void. 





N error to the Supreme Court of the State of Ten. 
nessee. 


BravDey, J. This case originated in the following 
manner: Sabine Robbins, the plaintiff in error, in 
February, 1884, was engaged at the city of Memphis, 
in the State of Tennessee, in soliciting the sale of 
goods for the firm of Rose, Robbins & Co., of Cincin- 
nati, in the State of Ohio, dealers in paper and other 
articles of stationery, and exhibited samples for the 
purpose of effecting such sales—an; employment usu- 
ally denominated as that of a “‘drummer.” There 
was in force at that time a statute of Tennessee 
relating to the subject of taxation in the taxing dis- 
tricts of the State, applicable however only to the tax- 
ing district of Shelby county (formerly the city of 
Memphis), by which it was enacted, amongst other 
things, that “All drummers and all persons not having 
a regular licensed house of business in the taxing dis- 
trict, offering for sale or selling goods, wares or mer- 
chandise therein, by sample, shall be required to pay 
to the county trustee the sum of ten dollars ($10) per 
week, or twenty-five dollars per month, for such priy- 
ilege; and no license shall be issued for a longer pe- 
riod than three months.’’ Act of 1881, ch. 96, § 16. 

The business of selling by sample and nearly sixty 
other occupations had been by law declared to be priv- 
ileges, and were taxed as such, and it was made amis- 
demeanor, punishable by a fine of not less than five 
nor more than fifty dollars, to exercise any of such oc- 
cupations without having first paid the tax or ob- 
tained the license required therefor. 

Under this law Robbins, who had not paid the tax 
nor taken a license, was prosecuted, convicted, and 
sentenced to pay a fine of ten dollars, together with 
the State and county tax, and costs; and on appeal 
to the Supreme Court of the State the judgment was 
affirmed. This writ of error is brought to review the 
judgment of the Supreme Court, on the ground that 
the law imposing the tax was repugnant to that clause 
of the Constitution of the United States which de- 
clares that Congress shall have power to regulate com- 
merce among the several States. 

On the trial of the cause in the inferior court, a jury 
being waived, the following agreed statement of facts 
was submitted to the court, to-wit: 

“Sabine Robbins is a citizen and resident of Cincin- 
nati, Ohio, and on the —— day of , 1884, was en- 
gaged in the business of drumming in the taxing dis- 
trict of Shelby county, Tenn.—i. e., soliciting trade 
by the use of samples for the house or firm for which 
he worked as a drummer, said firm being the firm of 
‘Rose, Robbins & Co.,’ doing business in Cincinnati, 
and all the members of said firm being citizens and 
residents of Cincinnati, Ohio. While engaged in the 
act of drumming for said firm, and for the claimed of- 
fense of not having taken out the required license for 
doing said business, the defendant, Sabine Robbins, 
was arrested by one of the Memphis or taxing district 
police force and carried before the Hon. D. P. Had- 
den, president of the taxing district, and fined for the 
offense of drumming without a license. It is admit- 
ted the firm of ‘ Rose, Robbins & Co.’ are engaged in 
the selling of paper, writing materials and such arti- 
cles as are used in the book stores of the taxing dis- 
trict of Shelby county, and that it was a line of such 
articles for the sale of which the said defendant herein 
was drumming at the time of his arrest.” 

This was all the evidence, and thereupon the court 
rendered judgment against the defendant, to which 
he excepted, and abill of exceptions was taken. 

The principal question argued before the Supreme 
Court of Tennessee was as to the constitutionality of 
the act which imposed the tax on drummers; and the 
court decided that it was constitutional and valid. 
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That is the question before us, and it is one of great 
importance to the people of the United States, both as 
it respects their business interests and their constitu- 
tional rights. It is presented in a nutshell, and does 
not at this day require for its solution any great elabo- 
ration of argument or review of authorities. Certain 
principles have been already established by the decis- 
ions of this court which will conduct us to a satisfac- 
tory decision. Among those principles are the follow- 


ing: 

1. The Constitution of the United States having given 
to Congress the power to regulate commerce, not only 
with foreign nations, but among the several States, 
that power is necessarily exclusive whenever the sub” 
jects of it are national in their character, or admit 
only of one uniform system or plan of regulation. This 
was decided in the case of Cooley v. Board of Wardens 
of the Port of Philadelphia, 12 How. 299, 319, and was 
virtually involved in the case of Gibbons v. Ogden, 9 
Wheat. 1, and has been confirmed iu many subsequent 
cases, amongst others, in Brown v. Maryland, 12 
Wheat. 419; The Passenger Cases,7 How. 283; Cran- 
dall v. Nevada, 6 Wall. 35, 42; Ward v. Maryland, 12 id. 
418, 430; State Freight Tax Cases, 15 id. 232, 279; Hen- 
dersonv. Mayor of New York, 92 U. S. 259, 272; Rail- 
road Co. v. Husen, 9 id. 465, 469; Mobile v. Kimball, 
102 id. 691, 697; Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 203; Wabash R. Co. v. Illinois, 118 id. 
557. 

2. Another established doctrine of this court is that 
where the power of Congress to regulate is exclusive, 
the failure of Congress to make express regulations in- 
dicates its will, and the subject shall be left free from 
any restrictions or impositions; and any regulation of 
the subject by the States, except in matters of local 
concern only, as hereafter mentioned, is repugnant to 
such freedom. This was held by Mr. Justice Johnson 
in Gibbons v. Ogden, 9 Wheat. 1, 222; by Mr. Justice 
Grier in the Passenger Cases, 7 How. 283, 462; and has 
been affirmed in subsequent cases. State Freight Tax 
Cases, 15 Wall. 232, 279; Railroud Co. v. Husen, 95 U. 
S. 465, 469; Welton v. Missouri, 91 id. 275, 282; County 
of Mobile v. Kimball, 102 id. 691, 697; Brown v. Hous- 
ton, 114 id. 622, 631; Walling v. Michigan, 116 id. 
446,455; Pickard vy. Pullman Palace Car Co., 117 id. 34; 
Wabash R. Co. v. Illinois, 118 id. 557. 

3. It is also an established principle, as already indi- 
cated, that the only way in which commerce between 
the States can be legitimately affected by State laws, 
is when, by virtue of its police power, and its jurisdic- 
tion over persons and property within its limits, a 
State provides for the security of the lives, limbs, 
health and comfort of persons and the protection of 
property; or when it does those things which may 
otherwise incidentally affect commerce, such as the 
establishment and regulation of highways, canals, rail- 
roads, wharves, ferries and other commercial facili- 
ties; the passage of inspection laws to secure the due 
quality and measure of products and commodities; the 
passage of laws to regulate or restrict the sale of articles 
deemed injurious to the health or morals of the com- 
munity; the imposition of taxes upon persons residing 
within the State or belonging to its population, and 
upon vocations and employments pursued therein, 
not directly connected with foreign or inter-State 
commerce, or with some other employment or busi- 
ness exercised under authority of the Constitution 
and laws of the United States; and the imposition of 
taxes upon all property within the State, mingled with 
and forming part of the great mass of property 
therein. But in making such internal regulations a 
State cannot impose taxes upon persons passing 
through the State, or coming into it merely for a tem- 
porary purpose, especially if connected with inter- 
State or foreign commerce; nor can it impose such 





taxes upon property imported into the State from 
abroad, or from another State,and not yet become 
part of the common mass of property therein; and no 
discrimination can be made, by any such regulations, 
adversely to the persons or property of other States; 
and no regulations can be made directly affecting in- 
ter-State commerce. Any taxation or regulation of 
the latter character would be an uuauthorized inter- 
ference with the power given to Congress over the 
subject. 

For authorities on this last head it is only necessary 
to refer to those already cited. 

In a word, it may be said that in the matter of inter- 
State commerce the United States are but one coun- 
try, and are and must be subject to one system of reg- 
ulations, and not to a multitude of systems. The doc- 
trine of the freedom of that commerce, except as reg- 
ulated by Congress, is so firmly established that it is 
unnecessary to enlarge further upon the subject. 

In view of these fundamental principles which are 
to govern our decision, we may approach the question 
submitted to us in the present case, and inquire 
whether it is competent for a State to levy a tax or 
impose any other restriction upon the citizens or in- 
habitants of other States, for selling or seeking to sell 
their goods in such State before they are introduced 
therein. Do not such restrictions affect the very 
foundation of inter-State trade? How is a manufac- 
turer or a merchant of one State to sell his goods in 
another State, without in some way obtaining orders 
therefor? Must he be compelled to send them at a 
venture, without kuowing whether there is any de- 
mand for them? This may undoubtedly be safely 
done with regard to some products for which there is 
always a market anda demand, or where the course of 
trade has established a general and unlimited demand. 
A raiser of farm produce in New Jersuy or Connecti- 
cut, or a manufacturer of leather or wooden ware may 
perhaps safely take his goods to the city of New York, 
and be sure of finding a stable and reliable market for 
them. But there are hundreds, perhaps thousands, of 
articles, which no person would think of exporting to 
another State without first procuring an order for 
them. Itis true, a merchant or manufacturer in one 
State may erect or hire a warehouse or store in an- ° 
other State in which to place his goods, and await the 
cbances of being able to sell them. But this would re- 
quire a warehouse or a store in every State with which 
he might desire to trade. Surely he cannot be com- 
pelled to take this inconvenient and expensive course. 
In certain branches of business it may be adopted 
with advantage. Mauy manufacturers do open houses 
or places of business in other States than those in 
which they reside, and send their goods there to be 
kept on sale. But this is a matter of convenience, 
and not of compulsion, and would neither suit the 
convenience nor be within the ability of many others 
engaged in the same kinds of business, and. would be 
entirely unsuited to many branches of business. In 
thes cases then what shall the merchant or manufac- 
turer do, who wishes to sell his goods in other States? 
Must he sit still in his factory or warehouse, and wait 
for the people of those States tocome to him? This 
would be a silly and ruinous proceeding. 

The only other way, and the one perhaps which 
most extensively prevails, is to obtain orders from 
persons residing or doing business in those other 
States. But how is the merchant or manufacturer to 
secure such orders? If he may be taxed by such States 
for doing so, who shax limit the tax? It may amount 
to prohibition. To say that such ataxis not a bur- 
then upon inter-State commerce, is to speak at least 
unadvisedly and without due attention to the truth of 
things. 

It may be suggested that the merchan‘ or manufac- 
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turer has the post-office at his command, and may so- 
licit orders through the mails. We do not suppose 
however that any one would seriously contend 
that this is the only way in which his business can be 
transacted without being amenable to exactions on 
the part of the State. Besides, why could not the 
State to which his letters might be senttax him for 
soliciting orders in this way, as well as in any otber 
way? 

The truth is thatin numberlesslinstances the most 
feasible, if not the only practicable way forthe mer- 
chant or manufacturer to obtain orders in other 
States is to obtain them by personal application, either 
by himself or by some one employed by him for that 
purpose; and in many branches of business he must 
necessarily exhibit samples for the purposes of deter- 
mining the kind and quality of the goods he proposes 
to sell, or which the other party desires to purchase. 
But the right of taxation, if it exists at all, is not con- 
fined to selling by sample. It embraces every act of 
sale, whether by word of mouth only or by the exhi- 
bition of samples. If the right exists, any New York 
or Chicago merchant visiting New Orleans or Jack- 
sonville, for pleasure or for his health, and casually 
taking an order for goods to be sent frum his ware- 
house, could be made liable to pay a tax for so doing, 
or be convicted of a misdemeanor for not having taken 
out alicense. The right to tax would apply equally 
as well to the principal as to his agent, and to a single 
act of sale as to a hundred acts. 

But it will be said that a denial of this power of taxa- 
tion will interfere with the right of the State to tax 
business pursuits and callings carried on within its 
limits, and its right to require licenses for carrying on 
those which are declared to be privileges. This may 
be true to a certain extent, but only in those cases in 
which the States themselves, as well as individual 
citizens, are subject to the restraints of the higher law 
of the Constitution. And this interference will be 
very limited in its operation. It will only prevent the 
levy of a tax, or the requirement ofa license, for mak- 
ing negotiations in the conduct of inter-State com- 
merce; and it may well be asked where the State gets 
authority for imposing burdens on that branch of 
business any more than for imposing a tax on the 
business of importing from foreign countries, or even 
on that of postmaster or United States marshal. The 
mere calling the business of a drummer a privilege 
cannot make it so. Can the State Legislature make it 
a Tennessee privilege to carry on the business of im- 
porting goods from foreign countries? If not, has it 
any better right to make ita State privilege to carry 
on inter-State commerce? It seems to be forgotten in 
argument that the people of this country are citizens 
of the United States, as well as of the individual 
States, and that they have some rights under the con- 
stitution and lawsof the former independent of the 
latter, and free from any interference or restraint 
from them. 

To deny to the State the power to law the tax, or 
require the license in question, will not, in any per- 
ceptible degree, diminish its resources or its just 
power of taxation. It is very true that if the goods 
when sold were in the State,and part of its general 
mass of property, they would be liable to taxation; 
but when brought into the State in consequence of 
the sale they will be equally liable; so that in the 
end the State will derive just as much revenue from 
them as if they were there beforethe sale. As soon as 
the goods are in the State and become part of its gen- 
eral mass of property, they will become liable to be 
taxed in the same manner as other property of similar 
character, as was distinctly held by this court in the 
case of Brown v. Houston, 114 U. S. 622. When goods 
are sent from one State to another for sale, or in con- 








sequence of a sale, they become part of its general 
property and amenable to itslaws; provided that no 
discrimination be made against them as goods from 
another State, and that they be not taxed by reason of 
being brought from another State, but only taxed in 
the usual way as other goods are. Brown v. Houston, 
qua supra; Machine Co. v. Gage, 100 U. 8. 676. But to 
tax the sale of such goods, or the offer to sell them, 
before they are brought into the State, isa very dif- 
ferent thing, and seems to us clearly a tax on inter. 
State commerce itself. 

It is strongly urged, as if it were a material point in 
the case, that no discrimination is made between do- 
mestic and foreign drummers—those of Tennessee and 
those of other States; that all are taxed alike. But 
that does not meet the difficulty. Inter-State com- 
merce cannot be taxed at all, even though the same 
amount of tax should be laid on {domestic commerce, 
or that which is carried on solely within the State. 
This was decided in the State Freight Cases, 15 Wall. 
232. The negotiation of sales of goods which are in 
another State, for the purpose of introducing them 
into tbe State in which the negotiation is made, is in- 
ter-State commerce. A New Orleans merchant can- 
not be taxed there for ordering goods from London or 
New York, because in one case it is an act of foreign, 
and in the other of inter-State commerce, both of 
which are subject to regulation by Congress alone. 

It would uot be difficult however to show that the 
tax authorized by the State of Tennessee in the pres- 
ent case is discriminative against the merchants and 
manufacturers of other States. They can only sell 
their goods in Memphis by the employment of drum- 
mers and by means of samples; whilst the merchants 
and manufacturers of Memphis, having regular li- 
censed houses of business there, have no occasion for 
such agents, and if they had, they are not subject to 
any tax therefor. They are taxed for their lincensed 
houses, it is true, but so, it is presumable, are the 
merchants and manufacturers of other States in the 
places where they reside; and the tax on drummers 
operates greatly to their disadvantage in comparison 
with the merchants and manufacturers of Memphis. 
And such was undoubtedly one of its objects. This 
kind of taxation is usually imposed at the instance 
and solicitation of domestic dealers, as a means of 
protecting them from foreign competition. And in 
many cases there may be some reason in their desire 
for such protection. But this shows in a still stronger 
light the unconstitutionality of the tax. It shows that 
it not only operates asa restriction upon inter-State 
commerce, but that it is intended to have that effect 
as one of its principal objects. And if a State can in 
this way impose restrictions upon inter-State com- 
merce for the benefit and protection of its own citi- 
zens, we are brought back to the condition of things 
which existed before the adoption of the Constitution, 
and which was one of the principal causes that led 
to it. 

If the selling of goods by sample and the employ- 
ment of drummers for that purpose injuriously affect 
the local interests of that State, Congress, if applied 
to, will undoubtedly make such reasonable regulations 
as the case may demand. And Congress alone can 
do it; for it is obvious that such regulations should be 
based on a uniform system applicable to the whole 
country, and not left to the varied, discordant or re- 
taliatory enactments of forty different States. The 
confusion into which the commerce of the country 
would be thrown by being subject to State legislation 
on this subject, would be but arepetition of the disorder 
which prevailed under the articles of confederation. 

To say that the tax, if invalid as against drummers 
from other States, operates as a discrimination against 
the drummers of Tennessee, against whom it is con- 
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ceded to be valid, isno argument; because the State is 
pot bound to tax its own drummers; and if it does so, 
whilst having no power to tax those of other States, it 
acts of its own free will, and is itself tne author of 
such discrimination. As before said, the State may 
tax its own internal commerce, but that does not give 
it any right to tax inter-State commerce. 

The judgment of the Supreme Court of Tennessee is 
reversed, and the plaintiff in error must be dis- 
charged. 

Waite, C. J., dissenting. Iam unable to agree to 
this judgment. T-he case, as I understand it, is this: 
In January, 1879, the State of Tennessee abolished the 
charter of the city of Memphis and created the taxing 
district of Shelby county asitssuccessor. By a stat- 
ute passed April 4, 1881, to provide means for the sup- 
port of the taxing district, it was, among other tnings, 
enacted *‘ that all drummers and all persons not hav- 
ing a licensed house of business in the taxing district, 
offering for sale or selling goods, wares or merchandise 
therein by sample, shall be required to pay to the 
county trustees the sum of ten dollars per week, or 
twenty-five dollars per month, for such privilege, and 
no license shall be issued fora longer period than three 
months.”’ 

Sabine Robbins, a citizen of Ohio, employed by the 
firm of Rose, Robbins & Co., also citizeus of Ohio, en- 
gaged in business as merchants at the city of Cincin- 
nati, in that State, has been convicted of a violation of 
this statute, because he solicited trade for his firm in 
the taxing district, by the use of samples, without a 
license. This it is now decided wus wrong, because 
the statute under which the conviction was had, in so 
far as it applies to the business in which Robbins was 
engaged, is a regulation of inter-State commerce, and 
therefore repugvant to the commerce clause of the 
Constitution of the United States. ‘To this I cannot 
give my assent. 

The license fee is demanded for the privilege of sell- 
ing goods by sample within the taxing district. The 
fee is exacted from all alike who do that kind of busi- 
ness, unless they have ‘‘a licensed house of business ”’ 
in the district. Thereis no discrimination between 
citizens of the State and citizens of other States. The 
tax is upon the business, and this I have always un- 
derstood to be lawful, whether the business was car- 
ried on by a citizen of the State under whose author- 
ity the exaction was made, or a citizen of another 
State, unless there was discrimination against citizens 
of other States. 

In Osborne v. Mobile, 16 Wall. 481, it is said “the 
whole court agreed that a tax on business carried on 
within the State, and without discrimination between 
its citizens and the citizens of other States, might be 
constitutionally imposed and collected.’’ And I can- 
not believe that if Robbins had opened an office for 
his business within the taxing district, at which he 
kept and exhibited his samples, it would be held that 
he would not be liable to the tax, and this whether he 
stayed there all the time or came only at intervals. 
But what can be the difference in principle, so far as 
this question is concerned, whether he takes a room 
permanently in a business block of the district, where 
when be comes, he sends his boxes and exhibits his 
wares, or engages aroom temporarily at a hotel or 
private house, and carries on his business there dur- 
ing his stay? Or even whether he takes his sample 
boxes around with him to his different customers, and 
shows his wares from them? In either case he goes 
to the district to ply his trade and make his sales from 
the goods he exhibits. He does not sell those goods, 
but he sells others likethem. It is true that his busi- 
ness was to solicit orders for his principals, but in do- 
ing so he bargained for them, carried on business for 
them in the district by means of the samples of their 





goods, which had been furnished him for that purpose. 
To all intents and purposes he had his goods with him 
for sale, for what he sold was like what he exhibited 
as the subjects of sale. I am unable to see any differ- 
ence in principle between a tax on a seller by sample 
and a tax on a peddler, and yet I can hardly believe it 
would be contended that the provision of the same 
statute now in question, which fixes a license fee for 
all peddlers in the district, would be held to be un- 
constitutional in its application to peddlers who came 
with their goods from another State and expected to 
go back again. 

As the law is valid so far as the inhabitants of the 
State are concerned, no inhabitant can engage in this 
business unless he pays the tax. If citizens of other 
States cannot be taxed in the same way for the same 
business, there will be discrimination against the in- 
habitants of Tennessee, and in favor of those of other 
States. This could never have been intended by the 
Legislature, and I cannot believe the Constitution of 
the United States makes such a thing necessary. The 
Constitution gives the citizens of each State all the 
privileges and immunities of citizens in the several 
States, but this certainly does not guarantee to those 
who are doing business in States other than their own 
immunities from taxation on that business to which 
citizens of the State where the business is carried on 
are subjected. 

This case shows the need of such authority in the 
States. This taxing district is situated on the western 
boundary of Tennessee. To get into another State it 
is only necessary to cross the Mississippi river to Ar- 
kansas. It may be said to be an historical fact that 
the charter of Memphis was abolished and the taxing 
district established because of the oppressive debt of 
Memphis, and the records of this court furnish abund- 
ant evidence of the heavy taxation to which property 
and business within the limits of both the old corpo- 
ration and the new have been for many years neces- 
sarily subjected. Merchants in Tennessee are by law 
required to pay taxes on the amount of their stock on 
hand, and a privilege tax besides. Under these cir- 
cumstances, it is easy to see that if a merchant from 
another State could carry on a business in the district 
by sending his agents there with samples of his goods to 
secure orders for deliveries from his stock at home, he 
would enjoy a privilege of exemption from taxation 
which the local merchant would not have unless in 
some form he could be subjected to taxation for 
what he did in the locality. The same would be true 
in respect to all inhabitants of the State who were 
sellers by sample in this district, but who had no place 
of business there. And so they, like citizens of other 
States, were required to pay for the privilege. Thus 
all were treated alike, whether they were citizens of 
Tennessee or of some other State, and under these 
circumstances I can see no constitutional objection to 
such a taxation of citizens of the other States for their 
business in the district. 

I have treated the case as a conviction of a “ dram- 
mer’’ for selling goods by sample. That is what Rob- 
bins was found guilty of, and. that is what this statute 
makes an offense. The license is only required of 
‘‘drummers and all persons not having a licensed 
house of business in the taxing district, offering for 
sale or selling goods, wares or merchandise therein by 
sample.” The Supreme Court of Tennessee decided 
that this means nothing wore than that any person 
who sells by sample shall pay the tax, and to that I 
agree. It will be time enough to consider whether a 
non-resident can be taxed for merely soliciting orders 
without having samples when such a case arises. That 
is not this case. 

Mr. Justice Field and Mr. Justice Gray concur in 
this dissent. 








270 


THE ALBANY LAW JOURNAL. 




















INSURANCE — ACCIDENT — SUICIDE WHEN 
INSANE. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 17, 1887. 
ACCIDENT INSURANCE COMPANY OF NORTH AMERICA 
v. CRANDAL. 

An insurance against ‘‘ bodily injuries, effected through ex- 
ternal, accidental and violent means,” and occasioning 
death or complete disability to do business, and condi- 
tioned not to ‘“‘extend to death or disability which may 
have been caused wholly or in part by bodily infirmities 
or disease, or by suicide or self-inflicted injuries,’’ covers 
a death by hanging oneself while insane. 


N error to the Circuit Court of the United States for 

the Northern District of Illinois. 

Thi. was an action against an accident insurance 
company upon a policy beginning thus: ‘‘In consid- 
eration of the warranties made in the application for 
this insurance, and of the sum of fifty dollars, this 
company hereby insures Edward M. Crandal, by occu- 
pation, profession or employment a president of the 
Crandal Manufacturing Company,’ in the sum of ten 
thousand dollars, fortwelve months, ending May 23, 
1885, payable to his wife, the original plaintiff, “within 
thirty days after sufficient proof that the insured at 
any time within the continuance of this policy shall 
have sustained bodily injuries, effected through exter- 
nal,accidental and violent means within the intent and 
meaning of this contract and the conditions hereunto 
annexed, and such injuries alone shall have occasioned 
death within ninety days from the happening thereof, 
or the insuvved shall sustain bodily injuries by means 
as aforesaid, which shall, independently of all other 
causes immediately and wholly disable and prevent 
him from the prosecution of any and every kind of 
business pertaining to the occupation under which he 
is insured, then on satisfactory proof of such injuries 
he shall be indemnified against loss of time caused 
thereby in the sum of fifty dollars per week for such 
period of continuous total disability as shall imme- 
diately follow the accident and injuries as aforesaid, 
not exceeding however twenty-six consecutive weeks 
from the time of the happening of such accident.’’ 

Then followed certain conditions, the material part 
of which was as follows: ‘‘ Provided always that this 
insurance shall not extend to hernia nor to any bodily 
injury of which there shall be no external and visible 
sign; nor to death or disability which may have been 
caused wholly or in part by bodily infirmities or dis- 
ease, or by the taking of poison, or by any surgical op- 
eration or medical or mechanical treatment; and no 
claim shall be made under this policy when the death 
or injury may have been caused by duelling, fighting, 
wrestling, unnecessary lifting, or by over-exertion, or 
by suicide, or by freezing, or sunstroke, or self-in- 
flioted injuries.”’ 

The application was signed by the assured, and be- 
gan as follows: ‘The undersigned hereby applies for 
a policy of insurance against bodily injuries effected 
through external and accidental violence, said policy 
to be based upon the followiug statement of facts, 
which I hereby warrant to be true.” 

The rest of the application consisted of fifteen num- 
bered paragraphs, stating the name, age, residence 
and occupation of the applicant, the amount, term and 
payee of the policy applied for; affirming that he had 
never been “ subject to fits, disorders of the brain, or 
any bodily or mental infirmity,”’ that he had not “in 
contemplation any special journey or any hazardous 
undertaking,” and that ‘his habits of life are correct 
and temperate; ’’ and expressing his understanding of 





the effect of the insurance in several particulars, the 
last of which was as follows: 

“15. I am aware that this insurance wlll not extend 
to hernia, nor to any bodily injury of which there 
shall be no external and visible sign, nor to any bodily 
injury happening directly or indirectly in consequence 
of disease, nor to death or disability caused wholly or 
in part by bodily infirmities or by disease, or by the 
taking of poison, or by any surgical operation or med- 
ical or mechanical treatment, nor in any case except 
when the accidental injury shall be the proximate and 
sole cause of disability or death.” 

The assured died July 7, 1884; and the plaintiff soon 
afterward gave to the defendant written notice and 
proofs of the death, which stated that the assured, 
while temporarily insane, hanged himself with a pair 
of suspenders attached to a door-knob in his bed- 
room. At the trial the plaintiff introduced evidence 
that the death of the assured was caused by strangula- 
tion from his so hanging himself; and against the de- 
fendant’s objection and exception, was permitted to 
introduce evidence tending to show that he was insane 
at the time. At the close of the plaintiff's evidence, 
the defendant moved the court to instruct the jury 
that under the law and the evidence inthe case the 
plaintiff was nut entitled to recover. The court over- 
ruled the motion, and the defendant excepted. The 
defendant then introduced evidence, and the case was 
argued to the jury. 

The jury, under instructions to which no exception 
was taken, and in answer to specific questions from 
the court, returned a special verdict that Edward M. 
Crandal made the application; that the defendant is- 
sued the policy; that the premiums were fully paid, 
and the policy was in force at the time of his death; 
that he hanged himself on July 7, 1884, and thereof 
died on the same day; that he was insane at the time 
of hisact of self-destruction; that due notice and 
proof of death were given to the defendant; and ac- 
cording to what, upon these facts, the opinion of the 
court in matter of law might be, found for the plaintiff 
in the full amount of the policy, or for the defendant. 
The court overruled a motion for a new trial, and ren- 
dered judgment on the verdict for the plaintiff. 27 
Fed. Rep. 40. The defendant sued out this writ of 
error. 

Gray, J. [After stating the case as above reported.) 
The refusal of the court to instruct the jury, at the close 
of the plaintiff's evidence, that she was not entitled to 
recover, cannot be assigned for error, because the de- 
fendant at the time of requesting such an instruction 
had not rested its case, but afterward went on and in- 
troduced evidence in its own behalf. Grand Trunk 
Ry. Co. v. Cummings, 106 U. 8. 700; Bradley v. Poole, 
98 Mass. 169. The subsequent instructions to the jury 
were not excepted to. No error is assigned in the pre- 
vious rulings upon evidence, except in the admission, 
against the defendant’s objection and exception, of 
evidence tending to prove the insanity of the assured. 
The only other matter upon this record is whether 
the judgment for the plaintiff is snpported by the 
special verdict, which finds, that while the policy was 
in force, the assured died by hanging himself, being at 
the time insane, and that due notice and proof of 
death were afterward given. 

The single question to be decided therefore is 
whether a policy of insurance against ‘* bodily injuries 
effected through external, accidental and violent 
means,” and occasioning death or complete disability 
to do business; and providing that “ this insurance 
shall not extend to death or disability which may 
have been caused wholly or in part by bodily infirmities 
or disease, or by suicide, or self-inflicted injuries; ” 
covers a death by hanging oneself while insane. 
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The decisions upon the effect of a policy of life in- 
surance, which provides that it shall be void if the as- 
sured “* shal] die by suicide,” or “ shall die by his own 
hand,” go far toward determining this question. This 
court, on full consideration of the conflicting authori- 
ties upon that subject, has repeatedly and uniformly 
held that such a provision, not containing the words 
“gane or insane,” does not include a self-killing by an 
insane person, whether his unsoundness of mind is 
such as to prevent him from understanding the physi- 
cal nature and consequences of his act, or only such 
as to prevent him, while foreseeing and premeditating 
its physical consequences, from understanding its 
moral nature and aspect. Life Ins. Co. v. Terry, 15 
Wall. 580; Bigelow v. Berkshire Ins. Co., 93 U. 8. 284; 
Insurance Co. v. Rodel, 9% id. 232; Manhattan Ins. Co. 
vy. Broughton, 109 id. 121. 

In the last case, which was one in which the assured 
hanged himself while insane, the court, repeating the 
words used by Mr. Justice Nelson, when chief justice 
of New York, said that “‘ self-destruction by a fellow 
being bereft of reason can with no more propriety be 
ascribed to the act of his own hand than to the deadly 
instrument that may have been used by him for the 
purpose,” and “‘ was no more his act, in the sense of 
the law, than if he had been impelled by irresistible 
physical force.” 109 U. 8. 132; Breasted v. Farmers 
Loan & Trust Co., 4 Hill, 73. 

In a like case, Vice Chancellor Wood (since Lord 
Chancellor Hatherley) observed that the decased was 
“subject to that which is really just as much an acci- 
dent as if he had fallen from the top of a house.” 
Horn v. Anglo-Australian Ins. Co., 30 L. J. (N. 8.), 
ch. 511; S. C.,7 Jur. (N. 8.) 673. And in another case, 
Chief Justice Appleton said that “the insane suicide 
no more dies by his own hand than the suicide by mis- 
take or accident,’’ and that under such a policy 
“death by the hands of the insured, whether by acci- 
dent, mistake, or in a fit of insanity, is to be governed 
by one and the same rule.”” Easterbrook v. Union Ins. 
Co., 54 Me. 224, 227, 229. 

Many of the cases cited for the plaintiff in error are 
inconsistent with the settled law of this court,as shown 
by the decisions above mentioned. 

In this state of the law there can be no doubt that 
the assured did not die ‘“‘by suicide,’’ within the 
meaning of this policy; and the same reasons are con- 
clusive against holding that he died by “self-inflicted 
injuries.’ If self-killing, “ suicide,’ ‘*dying by his 
own hand,” cannot be predicated of an insane person, 
no more can “self-inflicted injuries;’’ for in either 
case is was not his act. 

Nor does the case come within the clause which pro- 
vides that the insurance shall not extend to ‘‘death or 
disability which may have been caused wholly or in 
part by bodily infirmities or disease.” 

If insanity could be considered as coming within 
this clause, it would be doubtful, to say the least, 
whether under the rule of the law of insurance which 
attributes an injury or loss to its proximate cause 
only, and in view of the decisions in similar cases, the 
insanity of the assured, or any thing but the act of 
hanging himself, could be held to be the cause of his 
death. Scheffer v. Railroad Co., 105 U. 8S. 249, 252; 
Trew v. Railway Passengers’ Assurance Co.,5 H. & N. 
211, and 6 id. 839, 845; Reynolds v. Accidental Ins. Co., 
22 L. T. (N. 8.) 820; Winspear v. Accident Ins. Co., 42 
id. 900; affirmed, 6 Q. B. Div. 42; Lawrence v. Acci- 
dental Ins. Co., 7 id. 216, 221; Scheiderer v. Travellers’ 
Ins. Co., 58 Wis. 13. 

But the words “bodily infirmities or disease” do 
not include insanity. Although, as suggested by Mr. 
Justice Hunt in Life Ins. Co. v. Terry, 15 Wall. 589, 
insanity or unsoundness of mind often, if not always, 





is accompanied by or results from, disease of the 
body, still in the common speech of mankind, mental 
are distinguished from bodily diseases. In the phrase 
‘*bodily infirmities or disease’’ the word “bodily” 
grammatically applies to ‘* disease” as well as to “‘in- 
firmities;’’ and it cannot but be so applied without 
disregarding the fundamental rule of interpretation, 
that policies of insurance are to be construed most 
strongly against the insurers who frame them. The 
prefix of ‘‘ bodily’ hardly affects the meaning of ‘‘in- 
firmities,” and it is difficult to conjecture any purpose 
in inserting it in this provision, other than to exclude 
mental disease from the enumeration of the causes of 
death or disability to which the insurance does not 
extend. 

In the argument for the plaintiff in error some stress 
was laid on the fact that the concluding pargraph of 
the application differs in form of expression, so as to 
include mental as well as bodily diseases. It is by no 
means clear that this is so, but if it were, it would not 
affect the case. The whole application is not made 
part of the contract, and the only mention of it in the 
policy is in the opening words: “‘In consideration of 
the warranties made in the application for this insur- 
ance.”’ This does not include all the statements in 
the application, but only those which are warranties. 
Some of them may be; others clearly are not. The 
statements as to the age, occupation, previous state of 
health and present habits of the assured, and as to his 
other insurance may be warranties on his part. Those 
as to the amount, terms and payee uf the policy ap- 
plied for, certainly are not. The statements express- 
ing his understanding of what will be the effect of the 
insurance are statements not of fact, but of law, and 
cannot control the legal construction of the policy 
afterward issued and accepted. 

The death of the assured not having been the effect 
of any cause specified in the proviso of the policy, and 
not coming within any warranty in the application, 
the question recurs whether it is within the general 
words of the leading sentence of the policy, by which 
he is declared to be insured ‘‘ against bodily injuries 
effected through external, accidental and violent 
means.’’ This sentence does not, like the proviso, 
speak of what the injury is “caused by;’’ but itlooks 
only to the “‘means”’ by which it is effected. No one 
doubts that hanging is a violent means of death. As 
it affects the body from without, it is external, just a8 
suffocation by drowning was held to bein the cases of 
Trew, Reynolds and Winspear, above cited. And ac- 
cording to the decisions as to suicide under policiesof 
life insurance, before referred to, it cannot, when done 
by an insane person, be held to be other than acci- 
dental. 

The result is that the judgment of the Circuit Court 
in favor of the plaintiff was correct, and must be af- 
firmed. 


TELEPHONE COMPANIES—DISCRIMINATION 
MARYLAND COURT OF APPEALS, JAN. 5, 1887. 


CHESAPEAKE AND PoTOMAC TELEPHONE COMPANY V. 
BALTIMORE AND OHIO TELEGRAPH COMPANY. 

A telephone company being bound by statute to receive dis- 
patches from and for all telegraph companies, may not 
justify a discrimination in favor of a particular telegraph 
company by the fact that its contract with the company 
controlling the telephone patents requires it to do so. 


eee 


C. J. M. Gwinn and General Swayne, for appellant. 
John K. Cowan and E. J. D. Cross, for appellee. 
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Alvey, J. This was an application by the appellee, a 
telegraph company, to the court below for a mandamus, 
which was accordingly ordered against the appellant, 
another telegraph company, but doing a general tele- 
phone business. [Omitting minor matters.] 

The appellant is in the exercise of a public employ- 
ment, and has assumed the duty of serving the public 
while in that employment. In this case the appellant 
is an incorporated body, but it makes no difference 
whether the party owning and operating a telegraph 
line or a telephone exchange be a corporation or an in- 
dividual, the duty imposed in respect to the public is 
the same. It is the nature of the service undertaken 
to be performed that creates the duty to the public, 
and in which the public have an interest, and not 
simply the body that may be invested with power. The 
telegraph and telephone are important instruments 
of commerce, and their service, as such, has become 
indispensable to the commercial and business public, 
They are public vehicles of intelligence, and they who 
own or control them can no more refuse to perform im- 
partially the functions that they have assumed to dis- 
charge than a railway company, as a common carrier, 
can rightfully refuse to perform its duty to the public. 
They may make and establish all reasonable and proper 
rules and regulations for the government of their 
officee and those who deal with them; but they have 
no power to discriminate, and while offering to serve 
some refuse to serve others. The law requires them 
to be impartial, and to serve all alike, upon compliance 
with their reasonable rules and regulations. This the 
statute expressly requires in respect to telegraph lines, 
and as we have seen, the same provision is made ap- 
plicable to telephone lines and exchanges. The law 
declares that it shall be the duty of any person or 
corporation owning and operating any telegraph line 
within this State — which as we have seen, includes a 
telephone exchange — *‘ to receive dispatches from and 
for any telegraph lines, associations or companies, and 
from and for any individual,’ and to transmit the same 
in the manner established by the rules and regulations 
of the office, “and in the orderin which they are re- 
ceived, with impartiality and good faith.’” And such 
being the plain duty of those owning or operating tele- 
graph lines or telephone lines and exchanges within 
this State, they cannot be exonerated from the per- 
formance of that duty by any conditions or restrictions 
imposed by contract with the owner of the invention 
applied in the exercise of the employment. The duty 
prescribed by law is paramount to that prescribed by 
contract. 

Nor can it be any longer controverted that the Legis- 
lature of the State has full power to regulate and con- 
trol, within reasonable limits at least, public employ- 
ments and property used in connection therewith. As 
we have said, the telegraph and telephone both being 
instruments in constant use in conducting the com- 
merce and the affairs, both public and private, of the 
country, their operation, therefore in doing a general 
business is a public employment, and the instruments 
and appliances used are property devoted to public 
use, and in which the public have an interest. And 
such being the case, the owner of the property thus 
devoted to public use must submit to have that use 
and employment regulated by public authority for the 
common good. This is the principle settled by the case 
of Munn v. Illinois, 94 U. S. 113, and which has been 
followed in subsequent cases. In the recent case of 
Hockett v. State, 105 Ind. 250; S. C., 55 Am. Rep. 201, 
where the cases upon this subject are largely collected, 
it was held, applying the principle of Munn v. Illinois, 
that it was competent to the State to limit the price 
which telephone companies might charge for their 
patented facilities afforded to their customers. Aud 





if the price of the service}can be lawfully regulated by 
State authority, there is no perceptible reason for 
denying such authority for the regulation of the service 
as to the parties to whom facilities should be furnished. 

But while not controverting the general principle 
stated, it has been strongly urged in argument for the 
appellant, that the ownership of the American Bell 
Telephone Company of all telephone apparatus con. 
structed by that company or its agents, being absolute 
and exclusive, it had the right, in granting any license 
to use this apparatus, to limit such use by any con- 
ditions which it ssw proper to impose upon the licensee. 
That in this case the licensee acquired but a limited 
right, and that it could impart no greater right to a 
subscriber to the Exchange than that possessed by the 
licensee itself. 

It is certainly true, as contended by the appellant, 
that the letters-patent granted to Bell conferred upon 
him, his heirs and assigns, fora limited time a monop- 
oly in the invention or discovery patented, and the 
exclusive right to make, use and vend the tangible 
property brought into existence by the application of 
the principle of the discovery or invention for which 
the patents issued. But it does not follow that those 
letters-patent con ferred upon him, or his assignees, any 
such exclusive right to apply or use the tangible proper- 
ty produced in a manner in which other property could 
not be lawfully used. The license to use the telephone 
instruments in conducting and operating a telephone 
exchange, at once dedicated or devoted the instru- 
ments, to the extent of the requirements of that sys- 
tem or exchange, to public use; and as soon as the 
office of exchange was opened to the public, the instru- 
ments employed became instruments of public service, 
and like all other property employed in the service, 
became subject to public regulation and control. And 
the fact that those instruments were the product of a 
patented invention or discovery, and the licensee had 
agreed to use them in serving the public with certain 
restrictions, inconsistent with the public regulation, 
can in no way, nor to any extent, relieve the party in 
control of the Exchange from the full discharge of his 
duty under the law. 

In the case of Patterson v. Kentucky, 97 U. 8. 501, it 
was held that where by the application of the inven- 
tion or discovery for which letters-patent had been 
granted, tangible property had come into existence, its 
use was, to the same extent as that of any other species 
of property, subject to State control and regulation. 
In delivering the opinion of the court in that case, Mr. 
Justice Harlan said: ‘‘These considerations, gath- 
ered from the former decisions of this court, would 
seem to justify the conclusions that the right which 
the patentee or his assignee possesses in the property 
created by the application of a patented discovery 
must be enjoyed subject to the complete and salutary 
power with which the States have never parted, of so 
defining and regulating the sale and use of property 
within their respective limits as to afford protection to 
the many against the injurious conduct of the few- 
The right of property in the physical substance, which 
is the fruit of the discovery, is altogether distinct from 
the right in the discovery itself, just as the property 
in the instrument or plate by which copies of a map 
are multiplied is distinct from the copyright of the 
map itself... The same doctrine was reiterated in the 
case of Webber v. Virginia, 103 U. 8. 344, 348. 

Now applying to the case the principles stated, it 
would seem to be clear that there is nothing in the 
rights secured by the letters-patent to Bell, and now 
held by the American Bell Telephone Company, nor in 
the contract referred to, that justified the appellant in 
attempting to impose upon the proposed subscription 
to the Exchange by the appellee, the restrictive con- 
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ditions to which we have referred. By insisting upon 
such restrictive conditions there was an unjust dis- 
crimination made against the appellee, and in favor of 
a competing company. It was to prevent such dis- 
crimiuation that the law was enacted to which reference 
has been fully made. The question presented in this 
case, and which we have decided, has been presented 
and decided by other courtsof thecountry, though 
not with entire unanimity. In Ohio, undera statute 
very similar to our own, the question was presented in 
the case of State v. Telephone Co., 36 Ohio St. 296; S. 
C., 38 Am. Rep. 583. 

In that case the Supreme Court held that under the 
statute requiring that telegraph companies should re- 
ceive dispatches from and for other telegraph lines, 
and from and for individuals, and transmit them 
with impartiality and good faith, a contract between 
the telephone company and the owner of telephone 
instruments, providing that the company in the use of 
the instruments should discriminate as between tele- 
graph companies, was void, and therefore could furnish 
no justification for the attempted discrimination. 

In Connecticut however, under a statute somewhat 
similar to our own and that of Ohio, a different con- 
clusion was reached in the case of American Rapid 
Teleg. Co. v. Conn. Teleph. Co., 49 Conn. 352; 8. C., 44 
Am. Rep. 237. In that case the court denied the force 
of the statute, as applied to the owner of the patented 
instruments, although such instruments were licensed 
to be used by the local telephonecompany. That case 
was strongly pressed in the argument before us, but 
we have not been able to yield to its authority, though 
certainly entitled to great respect. 

In Pennsylvania, where a statute similar to ours 
exists, it has been recently held by the Supreme Court 
of that State in the case of Bell Teleph. Co. v. Common- 
wealth, ex rel. Balt. and Ohio Teleg. Co., 34 Alb. L. J. 
4, affirming the judgment of the court below, for the 
reasons assigned by it, that the restrictive or discrimi- 
nating clause in the contract of the 10th of November, 
1879, was simply void as against publicright. That the 
telephone company, holding a license for the use of 
patented devices, could not discriminate against a tele- 
graph company, seeking to use the telephone system 
in its business of receiving and delivering telegraphic 
messages. In the opinion adopted by the Supreme 
Court, there are several other well-reasoned opinions 
referred to, maintaining the same conclusion as to the 
right of the public, upon principles of the common law, 
irrespective of statute. Those decisions are founded 
upon the doctrine of Munn v. Illinois, supra, referred 
to in a previous part of this opinion. 

There were some objections taken to the sufficiency 
of the allegations in the petition for mandamus, an 
they were ingeniously pressed in the argument before 
this court. But we do not think the objection well 
founded. It is clear that mandamus is the proper 
remedy in a case like the present, and we think there 
is sufficient ground shown for it in the petition. 

With the views expressed, this court is of the opin- 
ion that the order of the court below, directing the 
writ of mundamus to issue, should be affirmed, with 
costs. 

Order affirmed. 


—_——e—_—— 


NEW YORK COURT OF APPEALS ABSTRACT. 


RAILROAD — NEGLIGENCE — CROSSINGS — SIGNALS—. 
QUESTION FOR JURY — CHARGE.— In an action to re- 
cover for personal injuries received by the plaintiff 
from being run over by defendant’s cars, there was a 
dispute as to whether the defendant was negligent in 
failing to give proper warning of the approach of its 
train, and whether the place where the plaintiff was 





injured was a travelled, publichighway. The plaintiff 
was walking across the track, and the train was back- 
ing when it struck her. The judge charged the jury 
that it was a question for them to determine to what 
extent, and in what manner, the alley where the 
plaintiff was injured was used by the public; that if 
they came to the conclusion that the right of passage 
was there exercised by the public, as claimed by the 
plaintiff, notoric usly and constantly, previous to and at 
the time of the accident, then they were required to 
determine the amvunt of care and prudence which the 
defendant was required to exercise in approaching and 
crossing the alley; and that then the defendant, while 
not absolutely bound to ring a bell or blow a whistle, yet 
was bound to give some notice and warning,‘reasonable 
and proper, under the circumstances in approaching 
the crossings, and that it was for them to determine 
whether such notice and warning were given. Held, 
that the instructions were proper; that the defendant, 
while backing its train toward a crossing extensively 
and notoriously used by the public, was bound to use 
reasonable and ordinary care so as not to endanger 
those who might be lawfully upon its track, and what 
care and prudence, if any, besides ringing the bell, it 
should have taken upon a train thus backing was prop- 
erly left for the jury to determine. The law as thus 
Jaid down was fully warranted by the case of Barry v. 
N. Y. C., ete., R. Co., 92 N. Y. 289. In that case 
it was held that where the public for a series of years 
had beenin the habit of crossing the railroad, the ac- 
quiescence of the defendant in the public use amounted 
to a license or permission to all persons to cross at 
that point, and imposed the duty upon it as to all per- 
sons so crossing to exercise reasonable care in the 
movement of its trains, so as to protect them from in- 
jury. We think that case, notwithstanding the oriti- 
cism of the learned counsel for the defendant in this 
case, is in entire harmony with the previous cases of 
Nicholson v. Erie R. Co., 41 N. Y. 525, and Sutton 
v. N. Y. C., ete., R. Co., 66 id. 243. In the three 
cases the distinction between active negligence, caus- 
ing an injury, and mere passive negligence was clearly 
pointed out. In the Barry case, the railroad company 
carelessly backed its cars against the plaintiff's intestate 
and thus caused his death. In the other two cases 
there was no active negligence, but simply an omis- 
sion properly to fasten the cars which without any 
human agency moved, and thus run against the per- 
sons injured. The recent case of Larmore v. Crown 
Point Iron Co., 101 N. Y. 391, was similar. There it 
was decided that a person who went upon the land of 
another, without invitation, to secure employment 
from the owner of the land, was not entitled to indem- 
nity from such an owner for an injury received from a 
defective machine on the premises, not obviously 
dangerous, which he passed during the course of his 
journey; and that although it might be shown that 
the owner could have ascertained the defect by the 
exercise of reasonable care, yet that he owed no legal 
duty to astranger so coming upon the premises, which 
required him to keep the machinery in repair. That 
was plainly a case of mere passive negligence, an omis- 
sion to keep a machine in repair which was not obvi- 
ously dangerous. Here the ground of the defendant’s 
liability is that its agents, engaged actively in its ser- 
vice, carelessly backed a car against the plaintiff and 
thus injured her. If she had been injured from a de- 
fect of the car or engine not obviously dangerous, the 
case would have been like the Larmore case. If the 
car had moved upon her without any human agency, 
simply because it had not beer sufficiently secured or 
fastened, then it would have been like the cases of 
Nicholson and Sutton. There are points of resemblance 
and points of difference between,the Barry case and 
the other cases. Taking the points of resemblance a 
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plausible argument may be made to show that the cases 


conflict. But taking the} points of differences, then, 
while the distinction between the Barry case and the 
other cases is not so plain asa travelled highway, it is 
sufficient to require the application of different prin- 
ciples and the reaching ofa different result. The facts 
of this case, so far as they relate to the accident, are 
substantially the same as those proved upon the trial 
which was under review in 83 N. Y. 620, when this case 
first came to this court. There we held that there was 
evidence sufficient for the consideration of the jury, 
both in reference to the plaintiff's contributory negli- 
gence and the negligence on the part of the defendant. 
And we see no reason to reconsider the conclusions in 
reference to those matters then reached. It is quite 
true that the evidence to establish freedom from negli- 
gence on the part of the plaintiff and negligence on the 
part of the defendant is very weak and liable to much 
criticism, and yet we are constrained to think, as we 
did before, that it was proper for submission to the 
jury. Feb. 8, 1887. Byrne v. New York, etc., R. Co. 
Opinion by Earl, J. 


——— NEGLIGENCE—TRAIN STOPPED ON CROSSWALK 
—CHILD INJURED—QUESTION FOR JURY.—In an action 
to recover for personal injuries received by the plain- 
tiff from being struck by a dummy engine on defend- 
ant’s road, it appeared that a train of two cars had 
come up Third avenue, Brooklyn, on the east track 
and stopped for a moment at Thirty-ninth street, in 
such a position that the dummy drawing the train 
reached somewhat beyond the north crossing while the 
rear end of the rear car was seventeen or eighteen feet 
south of the south crosswalk, thus totally obstructing 
the passage on both crosswalks. The plaintiff, a child 
five years old, was standing near the south-east corner 
of the avenue and the street, waiting for the triin to 
move, and as it started she commenced to cross the 
street and passed just in the rear of the last car, and as 
she stepped from behind the car she w:is struck by a 
dummy coming down on the west track, aad waich 
she could not see until she stepped from benind the 
train going up. The down train gave no warning by 
either bell or whistle. It was in the afternoon and 
the streets and crossings were filled with people and 
vehicles. Plaintiff put in evidence an ordinance of the 
city which provided that ‘‘cars stopped at a street in- 
tersection shall stop at the further walk thereof so 
that the cars shall not, when stopped, interfere with 
the travel on the cross streets.’’ Held, that the evi- 
dence justified a submission to the jury of the ques- 
tion of defendant’s negligence. In such a case, if the 
child exercised due care, and the injury was caused 
solely by the negligence of the defendant, the question 
as to the parents’ negligence in permitting the child to 
be alone upon the street is immaterial. The court 
charged the jury that if they found the defendant 
** omitted precautions which they should have adopted 
in order to prevent injury to people on this highway, 
then they are responsible and that “itis for you to 
say, under the circumstances, whether or not the de- 
fendants should have adopted other precautions at this 
place than those which they did observe.’’ The con- 
text showed that the language quoted had reference 
only to the defendant’s manner in running its cars. 
Held, ‘no error. Feb. 8, 1887. Cumming v. Brooklyn 
City R. Co. Opinion by Peckham, J. 


WILL—DISPUTED PROVISIONS — CONSTRUCTION.—In 
the construction of wills, as in the determination of 
questions of fact, it is not to be expected that absolute 
certainty can always be attained. Upon questions of 
fact it is sufficient that there is a balance of evidence 
or probabilities in favor of one side or the other of the 
dispute, and upon such balance courts will rely 





in determining the weightiest issues. Soin the con- 
struction of written instruments, courts will scruti- 
nize the language used, and however confused, uncer- 
tain and involved it may be, will give it that con- 
struction which has in its favor the balance of reasons 
and probabilities, and will act upon that. Courts will, 
if possible, so construe any disputed provision in a will 
as to uphold it, and make it valid, and thus enforce 
the maxim, ut res magnis valeat, quam pereat. Feb. 1, 
1887. Weeksv. Cornwe!!., Opinion by Earl, J. 


_ 
UNITED STATES SUPREME COURT AB.- 
STRACT. 

CARRIERS:-BY WATER — DANGERS OF RIVER, ETC.,— 
SAND REEF *- FALLEN TREES.— (1) The exception ina 
bill of lading of ‘‘ the dangers of the river, fire and col- 
lision,”’ covers a loss caused, without negligence on the 
part of the carrier's agents or servants, by running 
into a sand reef recently formed in the channel of the 
river, and which they had no reason to suppose was 
there. (2) The exception ina bill of lading of “the 
dangers of navigation, fire, explosion, collision, bridges, 
and all other known and unknown obstructions,” 
covers a loss caused, without vegligence on the part of 
the carrier’s agents or servants, by striking, under 
water, a tree which had, unknown to them, shortly be- 
fore fallen into the river. Jan. 31, 1887. Hibernia Ins. 
Co. v. St. Lowis & N. O. Transp. Co. Opinion by 
Biatchford, J. 


CRIMINAL LAW—BIGAMY—COHABITING WITH MORE 
THAN ONE WOMAN—CONTINUOUS OFFENSE.—T he offense 
of cohabiting with more than one woman, as defined in 
section 3 of the act of Congress of March 22, 1882, ch. 
47, is committed when there is a living or dwelling 
together as husband and wife, and is inherently a con- 
tinuous offense, having duration, and not an offense 
consisting of an isolated act. So where three indict- 
ments were found against the defendant for unlawful 
cohabitation with more than oue women, one covering 
the year 1883, another the year 1884, and the other the 
year 1885, upon conviction on all there can be sentence 
for only one offense. The offense of cohabiting with 
more than one woman, in the sense of the section of 
the statute on which the indictments were founded, 
may be committed by a man by living in the same 
house with two women whom he had theretofore 
acknowledged as his wives, and eating at their respec- 
tive tables, and holding them out to the world by his 
language or conduct, or both, as his wives, though he 
may not occupy the same bed orsleep in the same room 
with them, or either of them, or have sexual inter- 
course with either of them. The offense of cohabita- 
tion, in the sense of this statute, is committed if there 
is a living or dwelling together as husband and wife. 
It is inherently, a continuous offense, having duration: 
and not an offense consisting of an isolated act. That 
it was intended in that sense in these indictments is 
shown by the fact that in each the charge laid is that 
the defendant did on the day named and ‘ thereafter 
and continuously,’’ for the time specified, “live and 
cohabit with more than one woman, to-wit with ”’ the 
seven women named, and “ during all the period afore- 
said” ‘did unlawfully claim, live and cohabit with all 
of said women as bis wives.’’ Thus, in each indict- 
ment, the offense is laidas a continuing one anda 
single one for all the time covered by the indictment; 
and taking the three indictments together, there is 
charged a continuing offense for the entire time 
covered by all three of the indictments. There was 
but a single offense committed prior to the time the 
indictments were found. This appears on the face of 
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the judgment. It refers to the indictments as found 
“for the crime of unlawful cohabitation committed ”’ 
“ during the time’’ stated, divided into three periods, 
according to each indictment. For so much of the 
offense as covered each of these periods the defendant 
is, according to the judgment, to be imprisoned for six 
months and to pay a fine of $300. The division of the 
two years and eleven months is wholly arbitrary. On 
the same principle there might have been an indict- 
ment covering each of the thirty-five months, with im- 
prisoument for seventeen and one-half years and fines 
amounting to $10,500, or even an indictment covering 
every week, with imprisonmeut for seventy-four years 
and fines amounting to $44,400; and so on, ad infinitum, 
for smaller periods of time. It is to prevent such an 
application of penal laws that the rule has obtained 
that a continuing offense of thejcharacter of the one in 
this case can be committed but once, for the purposes 
of indictment or prosecution, prior to the time the 
prosecution is instituted. Here each indictment 
charged unlawful cohabitation with the same seven 
women; all the indictments were found at the same 
time, by the same grand jury, and on the testimony of 
the same witnesses, covering a continuous period of 
thirty-five months; and it was the mere willof the 
grand jury which divided the time among three indict- 
ments, and stopped short of dividing it among thirty- 
five or 152, or even more. It was quite in consonance 
with this action that the prosecuting officer tried the 
indictments in the inverse order of the time to which 
each related —that for 1885 first, that for 1884 next, 
and that for 1883last. Hence the defendant could not, 
on any trial, plead or show that he had before been 
tried on an indictment in respect to a period of time 
antedating that laid in the indictment on trial. Then 
after the verdicts there was not a separate judgment 
in each case; but only one judgment in form was ren- 
dered for all the cases. The judgment says on its face 
that the proper officer of the penitentiary is to im- 
prison the defendant therein ‘for the periods as in 
this judgment ordered and specified;’’ that is, for 
three successive periods of six months each, the first 
period to apply to the indictment thirdly tried; the 
second period to appiy to the indictment first tried, 
and to begin when the sentence and judgment on the 
indictment thirdly tried should expire; and the third 
period to apply to the indictment secondly tried, and 
to begin when the sentence and judgment on the 
indictment secondly tried should expire. No case is 
cited where what has been done in the present case has 
been held to be lawful. But the uniform current of 
authority is to the contrary, both in England and in 
the United States. A leading case on the snbject in 
England is Crepps v. Durden, Cowp. 640. In that case 
the statute (29 Car. 11, ch.7) provided ‘* that no trades- 
man or other person shall do or exercise any worldly 
labor, business, or work of their ordinary calling on 
the Lord’s day, work of necessity and charity only 
excepted.’’ A penalty of five shillings was affixed to 
each offense, and it was made cognizable by a justice 
of the peace. Crepps, a baker, was convicted before 
Durden, a justice, by four separate convictions, ‘ of 
selling small hot loaves of bread, the same not being 
any work of charity, on the same day, being Sunday,”’ 
in violation of that statute. Durden issued four war- 
rants, one on each conviction, to officers, who under 
them levied four peualties, of five shillings each, on 
the goods of Crepps. The latter sued Durden and the 


others, in trespass, in the King’s Bench, in 1777, and 
had a verdict before Lord Mansfield for three sums of 
five shillings each, subject to the opinion of the court. 
The tirst question raised was whether, in the action of 
trespass, and before the convictions were quashed, their 
legality could be objected to; and next whether the 





levy under the last three warrants could be justified. It 
was contended for the plaintiff that the last three con- 
victions were in excess of the jurisdiction of the jus- 
tice, because the offense created by the statute was the 
exercising of a calling on the Lord’s day, and if the 
plaintiff had continued baking from-morning till night, 
it would still be but one offense; that the four con- 
victions were for one and the same offense; and that 
an action would lie against the justice and the officers. 
On the other side it was urged thatas the justice had 
general] jurisdiction of the offense in question, the con- 
victions must be quashed or reversed on appeal before 
they could be questioned. At a subsequent day the 
unanimous opinion of the court was delivered by Lord 
Mansfield. He first considered the question whether 
the legality of the convictions could be objected to be- 
fore they were quashed. Asto this he said: ‘ Here 
are three convictions of a baker for exercising his trade 
on one and the same day, he having been before con- 
victed forjexercising his ordinary calling on that 
identical day. If the act of parliament gives author- 
ity to levy but one penalty, there is an end of the ques- 
tion; for there is no penalty at common law. On the 
coustruction of the act of parliament the offense is 
‘exercising his ordiuary trade upon the Lord’s day,’ 
and that without any fraction of a day, hours, or min- 
utes. It is but one entire offense, whether longer or 
shorter in point of duration. So whether it consists 
of one or ofa number of particular acts, the penalty 
incurred for this offense is five shillings. There is no 
idea conveyed by the act itself that if a tailor sews on 
the Lord’s day, every stitch he takes isa separate 
offense; or if a shoemaker or carpenter work for 
different customers at different times on the same Sun- 
day, that those are so many separate and distinct 
offenses. There can be but one entire offense on one 
and the same day. And this isa much stronger case 
than that which has been alluded to, of killing more 
hares than oue on the sameday. Killing a single hare 
is an offense; but the killing ten more on the same day 
will not multiply the offense or the penalty imposed 
by the statute for killing one. Here repeated offenses 
are not the object which the Legislature had in view 
in making the statute, but singly, to punish a man for 
exercising his ordinary trade and calling ona Sunday. 
Upon this construction, the justice had no jurisdiction 
whatever in respect of the three last convictions. How 
then can there be a doubt but that the plaintiff might 
take this objection at the trial?’’ As tojustifying the 
levy under the last three warrants Lord Mansfield 
said: ‘ But what could the justification have been in 
this case, if any had been attempted to be setup? It 
could only have been this: That because the plaintiff 
bad been convicted of one offense on that day, therefore 
the justice had convicted him in three other offenses 
for the same act. By law that is no justification. It 
is illegal on the face of it; and therefore, as was very 
rightly admitted by the counsel for the defendant in 
the argument, if put upon the record by way of plea, 
would have been bad, and on demurrer must have been 
so adjudged. Most clearly then 1t was open to the 
plaintiff, upon the general issue, to take advantage of 
it at the trial. The question does not turn upon 
niceties; upon a computation how many hours distant 
the several bakings happened; or upon the fact of 
which conviction was prior in point of time; or that 
for uncertainty in that respect they should all four be 
held bad. But it goes upon the ground that the offense 
itself can be committed only once in the same day.’’ 
In the case at bar the statute provides thatif any male 
person shall thereafter cohabit with more than one 
woman, he shall, on conviction be punished thus and 
so. The judgment in the case, taken in connection 
with the other proceedings in the record and the stat- 
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ute, shows, within the principle of Crepps v. Durden» 
that there was but one entire offense, whether longer 
or shorter in point of duration, between the earliest 
day laid in any indictment and the latest day laid in 
any. There cai: be but one offense between such earlies: 
day and the end of the continuous time embraced by 
all of the indictments. Not only had the court which 
tried them no jurisdiction to inflict a punishment in 
respect of more than one of the convictions, but 
as the want of jurisdiction appears onthe face of the 
judgment, the objection may be taken on habeas corpus 
when the sentence on more than one of the convic- 
tions is sought to be enforced. If such an objection 
could be taken in Crepps v. Durden, ina collateral 
action for damages, it can be taken on a habeas corpus 
to release the party from imprisonment under the 
illegal judgment. These considerations distinguish the 
case from that of Ex parte Bigelow, ubi supra, and 
bring it within the principle of such case as Ex parte 
Milligan, 4 Wall. 2, 131; Ew parte Lange, 18 id. 163, 178, 
and Ex parte Wilson, 114 U. 8. 417, 5 Sup. Ct. Rep. 935. 
A distinction is laid down in adjudged cases and in 
text-writers between an offense continuous in its 
character, like the one at bar, and acase where the 
statute is aimed at an offense that can be committed 
uno ictu. The subject is discussed in 1 Whart. Crim. 
Law (9th ed.), §§ 27, 931, and the cases on the subject 
are cited. The principle which governs the present 
case has been recognized and approved in many case8 
in the United States. Washburn v. McInroy Cc: 
7 Johns. 134; Mayor v. Orderman (1815), 12 id. ; 
Tiffany v. Driggs (1816), 13 id. 253; State v. Com’rs 
(1818), 2 Murph. 371; U. S. v. McCormick (1830), 4 
Cranch. C. C. 104; State v. Nutt (1856), 28 Vt. 598; State 
v. Lindley (1860), 14 Ind. 430; Sturgis v. Spofford (1871), 
45 N. Y. 446; Fisher v. New York Cent. & H. R. R. Co. 
(1871), 46 id. 644; State v. Egglesht (1875), 41 Iowa, 574; 
U. 8. v. New York Guaranty & Indemnity Co. (1875), 
8 Ben. 269; U. S. v. Erie Ry. Co. (1877), 9 id. 67, 68. 
The case of Com. v. Connors, 116 Mass. 35, gives no 
support to the view that a grand jury may divide a 
single continuous offense running through a past period 
of time into such parts as it may please, and call each 
part a separate offense. On the contrary, in Com. v. 
Robinson, 126 Mass. 259, it is said that the offense of 
keeping a tenement for the illegal sale of intoxicating 
liquors on a day named, and on divers ‘other days and 
times between that day and a subsequent day, is but 
one offense, even though the tenement is kept during 
every hour of the time between those two days, such 
offense being continuous in its character. Feb. 7, 1887. 
Ex parte Snow. Opinion by Blatchford, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

NEGLIGENCE—COMMUNICATION OF FIRE BY STEAM- 
BOAT—BURDEN OF PROOF.—In an action against a 
steamboat company for negligently setting and spread- 
inga fire, which consumed plaintiff's property,the plain- 
tiff, in order to recover, must establish the negligence 
by a preponderance of the evidence,and the burden of 
proof is not cast upon the opposite party, wheu he es- 
tablisbes for himself a prima facie case; but when all 
the evidence has been produced, he must recover upon 
the strength of his case, and not upon the weakness 
of the defense. This case is not like the case of arail- 
road passenger seeking to recover for an injury sus- 
tained while on the defendant’s train. In that case 


the defendant has contracted to carry him safely; and 
when the plaintiff has shown the train smashed by a 
collision, the breaking of machinery, or the falling of 
a bridge, the plaintiff's case is made out; and in order 





to defeat the plaintiff's action, the company must 
show affirmatively that the failure to carry the pas- 
senger safely was not its fault. So with the carrier of 
goods. Hiscontract isto carry them safely, and de- 
liver them in good order; and when it was shown that 
they were not carried safely, or delivered in good or- 
der, the plaintiff has made his case; and if the defend- 
ant does not controvert the fact that the goods were 
not carried safely, or delivered in bad condition, he 
takes the burden of showing why they were not so 
carried and delivered. In all cases of this kind the rule 
that the party who has the evidence peculiarly in his 
hands to explain the difficulty, applies as well as the 
rule that the affirmative of the issue upon the matter 
of excusing the default is with the defendant. In the 
Nitro-glycerine case, 15 Wall. 537, the Supreme Court 
of the United States says: ‘‘A party who charges neg- 
ligence as a ground of action must prove it. He must 
show thatthe defendant, by his act or by his omis- 
sion, has violated some duty incumbent upon him 
which has caused the injury complained of.’’ The 
cases between passengers and carriers for injuries 
stand upon a different footing. The contract of the 
carrier being to carry safely, the proof of the injury 
usually established a prima facie case which the car- 
rier must overcome. His contract is shown, prima 
facie at least, to have been violated by the injury. 
Outside of those cases in which a positive obligation 
is cast upon the carrier to perform safely special ser- 
vice, the presumption is that the party has exercised 
such care as a man of ordinary prudence and caution 
would exercise under similar circumstances, and if he 
has not the plaintiff must proveit. This statement as 
to the necessity of the plaintiff making proof of the 
defendant’s negligence, or omission of some duty he 
owes to the plaintiff, in an action grounded upon the 
negligence of the defendant, is not inconsistent with 
those cases which hold that the negligence of the de- 
fendant may be shown by proof of the accident itself. 
These cases go upon the ground that the act which 
caused the injury presumably would not have hap- 
pened had the defendant been in the exercise of ordi- 
nary care at thetime. See Kirst v. Railroad Co., 46 
Wis. 489-492; Cummings v. National Furn. Co., 60 id. 
603, and cases cited in the last case. Nor do these 
cases hold that because the negligence may be proved 
by the character of the accident, the burden of proof 
to show that there was no negligence is cast upon the 
defendant upon the whole case. They simply go to 
the extent of holding that in the absence of other 
proofs the plaintiff may recover upon the proof made 
by him. It Tarbox v. Steamboat Co., 50 Me. 345, the 
court say: ‘‘Tbe burden of proof does not shift from 
the party upon whom it was originally thrown, upon 
the production of evidence sufficient to make out a 
prima facie case, unless the other party defends under 
a newand distinct proposition, having no connection 
with the fact attempted to be sustained onthe other 
side. If the result of the case depends upon the estab- 
lishment of the proposition on whom the burden was 
first cast, the burden remains with them throughout, 
though the weight of evidence may be on one side or 
the other,according as each may from time to time have 
introduced fresh proof.’’ State v. Flye, 26 Me. 312. 
This case, we think, states the true rule; and if any 
departure from itis permitted in practice, such de- 
parture should be restricted carefully to those cases 
where the explanatory evidence is peculiarly within 
the possession of the party charged with the wrong 
which is the foundation of the action. The above 
oases, and the following, cited by the learned counsel 
for the appellant, satisfactorily establish the rule that 
the party holding the affirmative in an action founded 
upon a charge of negligence of the other party, must 
establish such negligeuce by a preponderance of the 
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evidence, and that the burden of proof is not cast upon 
the opposite party, when the plaintiff has made out a 
prima facie case, and that when all the evidence is 
produced, the plaintiff must recover upon the strength 
of his case, and not upon the weakness of the defense. 
Lamb v. Railroad Co., 46 N. Y. 271; Heineman v. 
Heard, 62 id. 448; Heilman v. Lazarus, 90 id. 672; Me- 
Cully v. Clarke, 40 Penn. St. 399; Powers v. Russell, 
13 Pick. 69; Tourtellot v. Rosebrook, 11 Metc. 460; 
Delano v. Bartlett, 6 Cush. 364; Central Bridge Corp. 
y. Butler, 2 Gray, 130; Bacon v. Rogers, 8 Allen, 146; 
Robinson v. Railway Co., 7 Gray, 94; Nichols v. Mun- 
sel, 115 Mass. 567; Morrison v. Clark, 7 Cush. 213-215; 
Brown v. King, 5 Metc. 173; State v. Patterson, 45 Vt. 
308; 1 Best Ev., § 273; Wood v. Railway Co., 51 Wis. 
201; Steffen v. Railway Co., 46 id. 262; Whart. Neg., 
§§ 420, 421, 870; 2 Thomp. Neg., p. 1272, §3; Lockwood 
y. Railway Co., 55 Wis. 63, 64. Wis. Sup. Ct., Jan. 11, 
1887. Atkinson v. Goodrich Transp. Co. Opinion by 
Taylor, J. 


RAILROADS—DUTY TO FENCE DEPOT GROUNDS.—The 
controlling question at the trial was, had the railway 
company wrongfully failed to fence in its track at the 
point at which the horses entered upon its right of 
way? Wood, in his work on Railway Law, at page 
1555, states the general rule to be that railway com- 
panies are not required to fence their depot grounds, 
assuch a fence would be a great inconvenience to the 
companies as well as tothe public; and that where 
cattle or other domestic animals, straying upon the 
highway, enter upon the track of a railway company 
over such grounds, or at any other point where the 
company is not obliged to erect a fence, such com- 
pany can only be held liable for injuries willfully in- 
flicted. Seealso pages 1543 and 1564. In this State it 
has been held that railway companies are not re- 
quired to fence their track at stations and sidings 
where freight or passengers are received and dis- 
charged, and are not liable to pay for cattle or other 
animals which may wander upon the track at such 
places and be killed without negligence on the part of 
such companies. This holding has been, and still is, 
upon the theory that when arailway track is as se- 
curely fenced as the nature of its business and public 
convenience will permit, it is securely fenced in within 
the meaning of section 4031, Rev. Stat. 1881, and is 
eitherexpressly or in principle sustained by a long 
line of decided cases. Ind. Sup. Ct., Jan. 11, 1887. 
Indiana, etc., Ry. Co. v. Quick. Opinion by Niblack, 
J. (See Greeley v. St. Paul, etc., Ry. Co., 33 Minn. 136; 
S. C., 53 Am. Rep. 16, and note, 19.—Ep.] 


SALE—CONDITIONAL—TRANSFER TO BONA FIDE PUR- 
CHASER—CONFLICT OF LAWS.—S. purchased of the M. 
S. Company a safe on credit, under a contract that 
the safe was to be the property of the company until 
the contract price was paid. The purchase was made 
at the company’s office at Philadelphia, and the safe 
was delivered there to a carrier, to be transferred to 
Hightstown, in this State, where S. resided. Subse- 
quently S. sold the safe to N.,and delivered posses- 
sion tohim. The safe was then at Hightstown, and 
the sale and delivery to N. were made at that place. 
N. was a bona fide purchaser, and paid his purchase- 
money without knowledge of the contract between S. 
and the company. In trover by the company against 
N. for the safe, held, (1) that the contract of purchase 
by N. having been made in this State, the legal effect 
of his contract of purchase, and his rights under it, 
were determined by the law of this State; (2) that N. 
by his purchase acquired only such titleas his vendor 
had when the property was brought into this State, 
and became subject to the laws of this State, and that 
therefore the title in the safe was in the company. 
The courts of Pennsylvania hold that upon the deliv- 





ery of personal property to a purchaser, under a con- 
tract of sale, the reservation of title in the vendor un- 
til the contract price is paid is void as against cred- 
itors of the purchaser, ora bona fide purchaser from 
him. Clow v. Woods, 5 Serg. & R. 275; Enlow v. 
Klein, 79 Penn. St. 488; Haak v. Lindermann, 64 id. 
499; Stadtfeld v. Huntsman, 92 id. 53; Brunswick, 
etc., Co. v. Hoover, 95 id. 508; 1 Benj. Sales (Corbin’s 
ed.), § 446; 21 Am. Law Reg. (N. 8S.) 224, wr Lewis 
v. McCabe. In this State, and in nearly all of our sis- 
ter States, conditional sales—sales of real property on 
credit, with delivery of possession to the purchaser, 
and a stipulation that the title shall remain in the 
vendor until the contract price is paid—have been held 
valid, not only against his creditors and bona fide pur- 
chasers from him, unless the vendor has conferred upon 
his vendee indicia of title beyond mere possession, or 
has forfeited his right in the property by conduct 
which the law regards as fraudulent. The cases are 
cited in Cole v. Berry, 42 N. J. L. 308; Midland R. Co. 
v. Hitchcock, 37 N. J. Eq. 550, 559; 1 Benj. Sales (Cor- 
bin’s ed.), §§ 437-460; 1 Smith L. C. (8th ed.) 33-90; 21 
Am. Law Reg. (N. S.) 224, note to Lewis v. McCabe; 
15 Am. Law Rev. 380, “‘Conversion by Purchase.” 
The contract between Schwartz and the company hav- 
ing been made, and also executed in Pennsylvania by 
the delivery of the safeto him, as between him and 
the company, Schwartz’s title will be determined by 
the law of Pennsylvania. By the law of that State the 
condition expressed inthe contract of sale, that the 
safe company should not relinquish ‘title until the con- 
tract price was paid, and that on the failure to pay any 
of the installments of the price the company might 
resume possession of the property, was valid as be- 
tween Schwartz and the company. By his contract 
Schwartz obtained possession of the safe, and a right 
to acquire title on payment of the contract price; but 
until that condition was performed the title was in 
the company. In this situation of affairs the safe was 
brought into this State, and the property became sub- 
ject to ourlaws. The contract of Norton, the defend- 
ant, with Schwartz for the purchase of the safe, was 
made at Hightstown, in this State. The property was 
then in this State, and the contract of purchase was 
executed by delivery of possession in this State. 
The contract of purchase, the domicile of the 
parties to it, and the situs of the subject-mat- 
ter of purchase were all within this State. In 
every respect the transaction between Norton and 
Schwartz was a New Jersey transaction. Underthese 
circumstances, by principles of law which are indis- 
putable, the construction and legal effect of the con- 
tract of purchase, and the rights of the purchaser un- 
der it, are determined by the law of this State. By 
the law of this State, Norton, by his purchase, ac- 
quired only the title of his vendor—only such title 
as the vendor had when the property was brought into 
this State and became subject to our laws. It is in- 
sisted that inasmuch as Norton’s purchase, if made in 
Pennsylvania, would have given hima title superior 
to that of the safe company, that therefore his pur- 
chase here should have that effect, on the theory that 
the law of Pennsylvania, which subjected the title of 
the safe company to the rights of a bona fide pur- 
chaser from Schwartz, was part of the contract be- 
tween the company and Schwartz. There is no pro- 
vision in the contract between the safe company and 
Schwartz that he should have power under any cir- 
cumstances, to sell and make title to a purchaser. 
Schwartz's disposition of the property was not in con- 
formity with his contract, but in violation of it. His 


contract, as construed by the laws of Pennsylvania, 
gave him no title which he could lawfully convey. To 
maintain a title, against the safe company, Norton 
must build up in himself a better title than Schwartz 
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had. He can accomplish that result only in virtue of 
the law of the jurisdiction in which he acquired his 
rights. The doctrine of the Pennsylvania courts, that 
a reservation of title in the vendor upon a conditional 
sale is void as against creditors and bona fide pur- 
chasers, is not a rule affixing a certain construction 
and legal effect to a contract made in that State. 
The legal effect of such a contract is conceded 
to be to leave property in the vendor. The 
law acts upon the fact of possession by the purchaser 
under such an arrangement, and makes it an indelible 
badge of fraud, and a forfeiture of a vendor’s reserved 
title as in favor of creditors and bone fide purchasers. 
The doctrine is founded upon consideration of public 
policy adopted in that State, and applies to the fact 
of possession and acts of ownership under such a con- 
tract, without regard to the place where the contract 
was,made, or its legal effect considered as a contract. 
Parr v. Brady, 37 N. J. L. 201. The public policy 
which has given rise to the doctrine of the Pennsylva- 
nia courts is local, and the law which gives effect to it 
is also local, and has no extraterritorial effect. In the 
case in hand the safe was removed to this State by 
Schwartz as soon as he became the purchaser. His 
possession under the contract has been exclusively in 
this State. That possession violated no public policy 
—not the public policy of Pennsylvania, for the pos- 
session was not #n that State; nor the public policy of 
this State, for in this State possession under a condi- 
tional sale is regarded as lawful, aud does not invali- 
date the vendor’s title unless impeached for actual 
fraud. If the right of a purchaser, under a purchase 
in this State, to avoid the reserved title in the origi- 
nal vendor on such grounds be conceded, the same 
right must be extended to creditors buying uuder a 
judgment and execution in this State; for by the law 
of Pennsylvania creditors and bona purchasers are 
put upon the same footing. Neither on principle, nor 
on considerations of convenience or public policy, can 
such aright be conceded. Undersuch a condition of 
the law, confusion and uncertainty in the title to 
property would be introduced, and the transmission 
of the title to movable property, the situs of which is 
in this State, would depend, not upon our laws, but 
upon the laws and public policy of sister States or for- 
eign countries. A purchaser of chattels in this State, 
which his vendor had obtained in New York, or in 
most of our sister States, under a contract of condi- 
tional sale, would take no title; if obtained under a 
conditional sale in Peunsylvania, his title would be 
good; and the same uncertainty would exist in the 
title of purchasers of property so circumstanced at a 
sale under judgment and execution. The title was in 
the safe company wheu the property in dispute was 
removed from the State of Pennsylvania. Whatever 
might impair that title—the continued possession and 
exercise of acts of ewnership over it by Schwartz and 
the purchase by Norton—occurred in this State. The 
legal effect and consequences of those acts must be ad- 
judged by the law of this State. By the law of this 
State it was not illegal nor contrary to public policy 
for the company to leave Schwartz in possession as os- 
tensible owner, and no forfeiture of the company’s 
title could result therefrom. But the law of this 
State, Norton, by his purchase, acquired only such 


.title as Schwartz had under his contract with the com- 


pany. Nothing has occurred which by our law will 
give him a better title. N. J. Sup. Ct., Nov. 29, 1886. 
Martin Safe Co. v. Norton. Opinion by Depue, J. 
WATER AND WATER-COURSES — SURFACE WATER — 
DISCHARGING SAG-HOLES BY DRAINS—INJUNCTION.— 
A land-owner has a right to discharge the surface 
water of his land through a ravine where it naturally 
runs and has run for more than twenty years; but he 





has no right, by digging ditches or filling drains, to 
empty the sag-holes into a ravine upon the land of an 
adjacent proprietor; and an injunction will be granted 
to restrain such conduct. It was held in Boyd y. 
Conklin, 54 Mich. 583, that without regard to the law 
as to the flow of surface water, an easement might be 
aquired by prescription, by which the water collecting 
upon the land of one person must be allowed to over- 
flow the lands of an adjacent proprietor. Under this 
holding we have no doubt of the right of defendant to 
discharge the surface water of his land through this 
ravine, where it ran naturally, and has been permitted 
to run for over twenty years by the complainant, and 
as it has so run for that number of years. See also Earl 
v. De Hart, 12 N. J. Eq. 280. The defendant would 
have the right, in the interest of good husbandry, and 
in the good-faith improvement and tillage of his farm, 
to fill up the sag-holes, so that no water would accumu- 
iate or stay in them, even if the water arising from 
rain-fall or melting snows should thereby, in natural 
processes, find its way into this ravine and upon the 
land of complainant, and incidentally increase the flow 
thereon. Cooley Torts, 577; Washb. Easem. (3d ed.) 
454; Goodale v. Tuttle, 29 N. Y. 467; Pettigrew v. 
Village of Evansville, 25 Wis. 229; Hoyt v. Hudson, 27 
id. 656; Bangor v. Lansil, 51 Me. 521; Flagg v. Worces- 
ter, 13 Gray, 601; Livingston v. McDonald, 21 Iowa, 
160, 174. But he cannot, by artificial drains or ditches, 
collect waters of stagnant pools, sag-holes, basins, or 
ponds upon his premises, and cast them in a body upon 
the proprietor below him to his injury. Cooley Torts, 
580; Livingston v. McDonald, 21 Iowa, 160; Butler vy. 
Peck, 16 Ohio St. 334; Martin v. Riddle, 26 Penn. St. 
415; Pettigrew v. Village of Evansville, 25 Wis. 223, 
227. Defendant cannot, even in the interest of good 
husbandry upon his farm, thus transfer the water of 
his sag-holes to the premises of hisneighbor. The law 
does not authorize one farmer, even for the purpose of 
cultivation and tillage of his premises, to dry up a pond 
on his place by depositing the waters thereof upon 
the premises of another, thereby making such other 
tract more difficult to redeem. One has aright to ditch 
and drain and dispose of the surface water upon his 
land as he sees fit; but he is not authorized to injure 
by so doing the heritage of his neighbor. He cannot 
collect and concentrate such waters, and pour them 
through an artificial ditch in unusual quantities upon 
his adjacent proprietor. Kauffman v. Griesemer, 26 
Penn. St. 407; Barkley v. Wilcox, 86 N. Y. 148; Noonan 
v. City of Albany, 70 id. 475; Adams v. Walker, 34 
Conn. 466. Sup. Ct. of Michigan. Jaa. 6, 1887. Gregory 
v. Bush. Opinion by Morse. J. 





OUR NEW YORK LETTER. 

HERE has been another miscarriage, temporary at 
least, in the ‘‘ boodle”’ trials, and forensic elo- 
quence seems to have weighed heavier in the scales 
than cold, disagreeable facts. Daniel Dougherty has 
achieved one of his greatest triumphs, for to split a jury 
such as sat in the Cleary case in twain was indeed a 
triumph. The powers ofthis great orator were never 
more potent. He fairly seemed to bewitch the twelve 
as they sat under the spell he excited, and alas! six of 
them never recovered. Mr. Dougherty combines in a 
most finished manner the qualities of the advocate 
that distinguished Erskine and Scarlet. Voice and 
eye work in perfect harmony. The one seems to charm 
while the other hypnotizes. Graceful in manner, 
gifted in the use of language, possessed of great tact 
and impressive presence, Mr. Dougherty is, in the 
humble opinion of your correspondent, the greatest 
living forensic orator in this country to-day. He is 
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the Henry Irving of the American bar, knowing the 
full value of stage setting and effect, and possessed not 
only of the arts, but also the tricks of the orator. Mr. 
Dougherty does not forget that the galleryis an im- 
portant part of the auditorium. The ars oratoria is 
no less subtle now than in the days of Cicero and De- 
mostheues, and no refinement of civilization or preju- 
dice against encouraging its cultivation can ever rob 
the “silver tongue” of its triumphs. Human nature 
will ever act responsive to its charm. When one con- 
siders that we now have over seven thousand lawyers 
here, the number of finished speakers included in that 
number is astonishingly small. Every lawyer who can 
well and forcibly present and review facts is almost 
sure to succeed. His arsenal may be full of ammuni- 
tion, but if he does not know how to fire it off well, he 
had better sell it to some one else who oan. Many 
find that out in time before going into insurance busi- 
ness or reading proofs for Austin Abbott, and make 
good incomes by devoting themselves exclusively to 
brief work. I know one man here who is a walking 
condensation of the Bar Association library — who 
fairly smells of law calf. He probably does not know 
over three judges in the city by sight, but he makes 
six or seven thousand dollars a year by preparing 
briefs for ‘‘ distinguished counsel, who calmly stamp 
them with their own trade-marks, and unblushingly 
receive all compliments directed at ‘‘the author of 
that very able brief.’’ Brains, au naturel, are lament- 
ably cheap in New York. 

A rather novel defense has been interposed in a case 
recently brought by Societé anonyme de la Distillerie 
de la Benedictine against certain parties to restrain 
them from using their trake-marks and for damages 
for infringements. The plaintiff manufactures the 
famous cordial known as Benedictine, and has its dis- 
tillery in Fécamp, in France. The defendants admit 
manufacturing and selling Benedictine, which word, 
they claim, is a generic term. The bottle used by the 
plaintiff has upon it various seals and labels having a 
monastic suggestiveness. ‘One label has the words, 
‘‘Liquor Mona chorum Benedictinorum,” surrounded 
by irregular lines. Over the top of each bottle is a 
printed circular, folded and held in position by a rub- 
ber band. This circular is in French, and its head 
lines read, ‘* Veritable Benedictine. Liquer des Moines 
Benedictins de l’Abbaye de Fécamp.” The distillery 
is built on the estate where once stood the old mon- 
astery of the Benedictine Monks. The defendant 
pleads that plaintiff does not come into court with 
clean hands, alleging that it has deceived the public 
into believing that its cordial is manufactured by the 
Benedictine Monks in a monastery at Fécamp, and 
that it is a well-known fact that the monastery was 
burned during the French revolution in 1793, and also 
that no religious seciety is permitted to engage in 
commercial business under the laws of France. (This 
latter assertion is not true, as the order of Monks of La 
Grande Chartreuse are extensively engaged in manu- 
facturing, and the government derives large revenues 
from taxing their products.) The defense claims that 
the plaintiff's circular above referred to announces 
that their product is ‘*Genuine Benedictine, a cor- 
dial of the Benedictine Monks of the monastery of 
Fécamp.”’ Testimony taken in the case shows that the 
Benedictine is made from aa recipe of the Benedic- 
tine Monks used by them as far back as 1510, and 
which is still preserved with other old relics of this 
once powerful and prosperous order in the museum 
connected with plaintiff's establishment. Plaintiff is 
& manufacturing corporation organized under the 
laws of France, with a capital of 2,500,000 francs, and 
claims that defendant’s defense is founded on a mis- 
translation of plaintiff's circular, the correct transla- 








tion of whose head lines is: ‘Genuine Benedictine, 
A cordial made after the formula of the Benedictine 
Monks of the Abbey of Fécamp.”’ In other words, 
that the French particle des has an idiomatic use, of 
which the defendant seems to be profoundly ignor- 
ant. Defendant seeks to have the doctrine of the 
Manhattan Medicine Co. v. Woods, 108 U. 8. 218, apply. 
The Hennessy brandy case was the first one in trade- 
mark cases in which the doctrine of ‘‘clean hands” 
was laid down. In this case, it will be remembered 
that defendant, in effect, admitted using plaintiff's 
trade-marks, but claimed that plaintiff represented to 
the public that its product was sold in quart bottles, 
where as a matter of fact the bottles held considera- 
bly less than a quart, and that on account of the de- 
ception practiced, plaintiff had no standing in a court 
of equity, and so the learned court held.* This was 
followed by the “‘ Balm of a Thousand Flowers” case, 
where the plaintiff, manufacturing a toilet article of 
that name, was denied the protection of the court, on 
the ground that the dear public had been deceived 
into thinking the article actually contained the multi- 
tudinous balms indicated by the name, when in fact a 
few essential oils was the nearest approach to the flo- 
ral wealth represented. This has always seemed to 
me a very weak decision, and a poor compliment to 
the dear public. The American dear public generally 
cuts its eye teeth when quite young, and when it buys. 
the ‘‘ Balm of a Thousand Flowers” it does not ex-. 
actly expectsamples of quite so much actual floral: 
balm—but recognizes the fact that there may be some- 
thing fanciful in the name. If this doctrine is to pre- 
vail, we may expect that the vendors of St. Jacob’s: 
Oil may not restrain infringers, because forsooth good 
old Saint Jacob being dead, could not manufacture 
the oil, and that therefore the dear public has been 
deceived. 

Aaron Kahn has not taken in a fee of over $15,000 
for upward of a month, and may be expected to make 
a tour of the asylums if business does not ‘“‘ pick up.” 
Your correspondent was in Chicago at the time of the 
boodle investigations there, and the same consterna- 
tion and excitement prevailed among interested par- 
ties that distinguished the interval just prior to the 
finding of the boodle indictments here. There, as 
here, a young lawyer was the moving cause in the in- 
vestigation. Mr. F. S. Weigley, a very active and 
able attorney of two and thirty years, was re- 
tained by some of the citizens to see ‘‘how things 
were”’ in the city departments. Instead of finding 
how they were, he succeeded in finding how they 
were not. An unsuccessful attempt was made to steal 
the documentary evidence collected by him from his 
office. The district attorney was soon in hot pursuit, 
and it now looks as though they were to have quite as 
sensational trials of the boodlers as we have been 
having here, and that Mr. Weigley will have the same 
opportunity to distinguish himself that Mr. DeLancey 
Nicoll has so handsomely accepted here, who, by the 
way, was pronounced by Mr. Dougherty to be the 
best trained and equipped advocate of his acquaint- 
ance, and sure of a great career if he lived. I was im- 
pressed while in some of the courts in Chicago to ob- 
serve how much easier of access to counsel are the 
judges there than they are with us here. A lawyer 
there who has business with a judge can always see 
him. If the judge is engaged with other counsel, the 








[Our correspondent is wrong here. That doctrine was held 
in the Supreme Court, but the Court of Appeals upset it, hold- 
ing that “ quarts” was merely the name of the size, without 
being a guaranty of capacity. 69N. Y. 271. 8S. C.,2% Am. 
Rep. 188. So the boy cried “hot mince pies,” and when re- 
proached for their being cold, said, “that’s the name of 
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attorney desiring to see him can always get into the 
actual presence, where he can wait until he is disen- 
gaged. Here, as is notorious, after a judge goes off 
the bench to his “private room,” it is indeed to his 
private rooms that he goes. A lawyer desiring to see 
such an one after that knocks like a suppliant ata 
great door, from behind which in due time an attend- 
ant appears, and smartly asks you your business. If 
you are not told that the judge is busy, you are gen- 
erally informed that your papers will be presented 
“while you wait,” like an office boy, out in the cold 
corridor. The very thing you want is to present your 
papers yourself, and explain some points that you con- 
sider essential. If not, you would have sent an office 
boy. Some judges here are more accessible than 
others, and some are not. 

Judge Gresham's decision in the Wabash case, in 
which Mr. Solon Humphreys and Mr. Tutt, the re- 
ceivers, were removed by him, seems to be considered 
by the Chicago lawyers as ill-considered and unjust. 
Noone in this community stands higher than Mr. 
Solon Humphreys, and while the decision contained a 
scathing arraignment of the receivers, it seems to be 
enterely unjustified by the evidence, which your cor- 
respondent had an opportunity of reading while in 
Chicago. The receivers were most roundly denounced 
by the judge on account of alleged irregular transac- 
tions with the Ellsworth Coal Company (in which one 
of the receivers had about $3,000 worth of stock) and 
the road managed by the receivers. The railroad 
company carried nearly all the coal company’s pro- 
duct to market, and purchased supplies for its own 
use from the Ellsworth Company. Judge Gresham 
charges the receivers with paying the coal company 
unlawful rebates of charges for carrying coal, and ex- 
cessive prices for coal used. The utter injustice of 
these charges seems apparent when it is remembered 
that Judge Cooley, the receiver appointed by Judge 
Gresham, afterward renewed the old contracts with 
the Ellsworth Company, and had to pay the same re- 
bates or loose the business. Noone questions Judge 
Gresham’s ability, but he seems sometimes to dis- 
charge prematurely. No railroad litigation has pro- 
duced knottier questions for the lawyers than this 
Wabash insolvency. The number and variety of se- 
curities which the exigencies of its credit and the in- 
genuity of its lawyers have produced isa marvel. It 
is a great property, and when it emerges from its pres- 
ent difficulties ought to be very valuable. 


Demot EnmorT. 
—————_e——_—_—_—— 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Fri- 
day, March 25, 1887: 

Judgment affirmed with costs—Mary Moffit Field 
and others, respondents, v. Mayor, etc., of New York, 
appellants.——Judgment affirmed with costs—William 
H. Brockway and another, appellants, v. John Flem- 
ing and others, respondents. ——Order appealed from 
affirmed with costs—Isaac B. Ellsworth and others, 
respondents, v. tna Ins. Co., appellant.—Judg- 
ments affirmed in each case with costs—Henry Day, 
appellant, v. Sarah and Francis C. respondents.— 
Judgment affirmed with costs—Olney L. Carpenter, 
respondent, v. B. & A. R. Co., appv.lant.—Judg- 
ment reversed, new trial granted, costs to abide event 
—John A. Bagley, appellant, v. Peter Bowe, sheriff, 
respondent.——Judgment affirmed,with costs—Joseph- 
ine Cornoll, administratrix, respondent, v. Francis R. 
Cornell, appellant. ——Order of General Term reversed 
and that of Special Term affirmed with costs—Gottlieb 
Weber, respondent, v. Nathan Manne, assignee, ap- 








pellant.——Appeal dismissed with costs—People, ex 
rel. Lucy Allen, respondent, v. William H. Allen, ap. 
pellant.——Order affirmed with costs—People, ex rel. 
Equitable Life Ins. Soc. of the United States, appel- 
lant, v. Alfred C. Chapin, comptroller, respondent, 
— Order affirmed with costs—In re Estate of Susan 
Place, deceased.——Order of General Term affirmed 
with costs—People, ex rel. Jose M. Ferrer, ancillary 
executor, respondent, v. Michael Coleman and others, 
commissioners of taxes, etc., appellants. ——Motion to 
send back denied with costs—People, ex rel. Isaac 


Peck, v. Fire Commissioners, etc.——Motion to send 
back denied with costs—People. ex rel. Robert Fair- 
child, v. Fire Commissioners, etc.——Motions to ad- 


vance denied with costs — Mayor, etc., v. John H. 
Starin (three cases).—— Motion to open default denied 
with costs—Schenck v. Ringler. 

Ordered: That this court take a recess from this date 
to Monday, the 18th day of April, 1887, at 10 o’clock 
A. M., at the Capitol, in the city of Albany, then to 
proceed with the call of the present calendar. 


—_>__——_. 


NOTES. 

The reporters of the Texas Court of Appeals Re- 
ports have a picturesque way of stating facts, now and 
then. For example: ‘‘The curved scar under the 
witness’ right eye was the compliment bestowed upon 
him in early youth by a mule.” In the 2lst volume of 
that series there are eight reversals in homicide cases. 


Probably the most singular defense ever heard in 
any court was raised the other day in a case at Chester 
Assizes. The action was a dispute about some shares 
which the defendant improperly detained from his 
aunt. On cross-examination the defendant said a 
voice in his ear told him—‘ Go with youraunt to fetch 
the shares.”” Counsel: *‘ Which ear was it? (Laugh- 
ter). Defendant (seriously): The right ear. (Laugh- 
ter). Was it a loud voice or a soft voice? Well, it was 
a voice I could understand very plainly. Do you 
think your aunt could hear it? (Laughter). I can’t 
say. (Renewed laughter). Counsel (raising his voice): 
Was it as loud as I am speaking to you now? (Laugh- 
ter). Defendant: Not quite. (Roars of laughter). 
The judge: Do you think it was a voice from heaven? 
That was what I thought it was. Your guardian an- 
gel, eh? Idon’t say so. Well, what do you say? I think 
it was a heavenly voice. (Laughter). The heavenly 
voice, having told you to go with your aunt and fetch 
the shares, you thought you would go?T followed the 
precept. (Roars of laughter). You went with your 
aunt? Yes; I went with my aunt, and she gave me 
the shares freely, but I never asked forthem. The 
judge: Well, if you did not want the shares, why, 
when she wanted them back, did you not let her have 
them? Because she carried on so, and behaved disre- 
spectfully. The judge: Did the voice say, ‘“‘ Don’t let 
her have them back?” (Laughter). No. Mr. MoIn- 
tyre: Did the voice give youany other precept? De- 
fendant: Many a time I have been under conviction, 
but not of that description. What description then 
was it? Defendant: That was more in regard toa 
turn from a sinful life to a better life. (Laughter). 
But have you been leading a very sinful life? No, not 
particularly sinful. But the heavenly voice thought 
you had, and advised you to give it up? Yes. (Laugh- 
ter). The judge: So long as it is in that light I would 
not go further, but when a heavenly voice interferes 
in secular matters then we have aright to inquireinto 
it. (Laughter). If the promptings of voices were once 
allowed to be raised in courts of justice as defenses to 
actions, we expect they would speedily extend their 
interference in secular matters.—Gibson’s Law Notes. 
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CURRENT TOPICS. 





HE learned Professor Dwight communicates to 
the Evening Post a recent letter from the 
learned Professor Holland to him, venturing the 
prediction that the enactment of our Civil Code 
would be ‘‘a calamity.” How the learned Profes- 
sor Holland in 1887 thus eats his words of praise of 
the Code uttered in 1870, he does not very clearly 
or satisfactorily explain. In 1870 he spoke of it as 
‘one of the best codes of modern times.” Now, al- 
though amended to meet many obje ztions, it has de- 
generated into ‘‘a calamity.” We .re led to infer 
that he expressed too hasty an opinion in 1880. 
Really he ought not thus for half a generation to have 
misled expectant continents. But we are very glad 
for Professor Dwight’s sake that the latter was not 
present to hear his coadjutor, Mr. Carter’s contemp- 
tuous expressions about ‘‘ learned professors,” at the 
last hearing before the Senate judiciary committee. 
Mr. Field had cited the opinions of the most dis- 
tinguished European professors and jurists favora- 
ble to the Code. Whereupon Mr. Carter asked, in 
his withering way, what such opinions are worth, 
and stigmatized those who uttered them as persons 
who ‘‘keep academies here or there,’’ or words to 
that effect —‘‘ academy keepers” was the striking 
point of his condemnation. Now we felt rather 
small ourselves, because we are a professor, al- 
though not a ‘‘learned” one, and we lecture in an 
“academy,” although not so large an academy as 
that over which Professor Dwight presides. But we 
thought of the latter with thankfulness that he was 
not there to writhe and suffer with us. And then 
Mr. Carter proceeded to cite the opinions of “ learned 
professors ”— Pomeroy and Amos — unfavorable to 
the Code, probably with the intent to show how lit- 
tle they are worth. Sometimes we ourselves have 
been as impatient with ‘“‘learned professors” as 
Mr. Carter is, and inclined to bring against them 
the Roman governor’s reproach against Paul. It 
may be said of many of them that they are mere 
theorists, with small experience of affairs or ob- 
servation of the practical working of theories and 
systems. Here is the very latest utterance of a 
‘learned professor” on codification, i. ¢., the latest 
before Professor Holland’s letter — Professor Hare, 
in his work on Contracts, says ‘‘ codification is lia- 
ble to err by erecting principles into rules.” Now 
what does this mean? That we should not have 
tules? Or that rules should be unprincipled? What 
should rules be made of? Or does it mean much of 
any thing? Most likely not —a sounding phrase, 
a ‘glittering generality.” It is so easy for a 
learned man to lose himself in the mazes of his 
own thinking and the involvements of his own re- 
searches! Bentham, and Brougham, and Romilly, 
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and Field, will go down on the pages of the 
‘learned professors” as grossly unscientific, not to 
say ignorant persons, but then they had asaving sort 
of ‘‘ horse sense ” and a stalwart, blunder-head logic 
that worked great reforms in the law. Well-mean- 
ing and not altogether useless persons; let us ‘‘ pro- 
fessors” be lenient with them. Mr. Chalmers is 
not a ‘‘learned professor— nothing but a county 
judge — but he codified the laws of bills and notes 
for England to such good purpose that only six 
cases of construction have arisen in four years un- 
der the act. Now suppose Professor Holland, or 
even Professor Dwight, had drawn it, does any one 
suppose they would not have given rise to more 
trouble than that? Truly there are more things in 
heaven and earth, especially in earth, than are 
dreampt of in these learned professors’ philosophies, 
We wish Professor Holland would explain to us 
how California gets along so well under the pres- 
sure of the ‘‘ calamity.” 


In 1885, Mr. Louis K. Church, then member of 
Assembly from Queens, made a severe, not to say 
bitter speech in the Assembly against the Code. 
He is now governor of Dakota, where this Code is 
enacted, and under date of March 28th of this year 
he writes to Mr. Field: ‘‘I have had occasion to 
observe the workings of the Civil Code for more 
than a year, as a judge of our Supreme Court, and 
I am free to say the old prejudice which 1 formed 
against it has been almost if not entirely removed, I 
am inclined to think I would vote for its adoption.” 
Such testimony as this, extorted from a candid 
man by experience and observation, is worth a good 
deal more than the guesses of any number of profes- 
sors, however ‘‘ learned.” 


Mr. Ernest Miller assures us that we misappre- 
hended the scope and tone of his recent paper on 
the Puritan and the Hollander, and especially, that 
he did not say a word about witchcraft. Our error 
arose from depending on an apparently intelligent 
report in a newspaper. Mr. Miller is entitled to 
the praise of being the first critic of the Puritans 
who did not cry ‘‘ witchcraft!” Mr. Miller is too 
good a scholar to have adopted it.. We shall await 
the opportunity of reading his essay in print. 


The London Law Journal says: ‘‘The question 
whether a husband may open his wife’s letters 
seems to be exercising lawyers and moralists in 
France. In England the law having long treated 
the relation as one-sided —and that side the hus- 
band’s — is now very favorably disposed to the wife. 
According to the common-law doctrine, what is the 
wife’s is the husband’s, and the postmaster-general 
who received a letter directed to a wife and the ser- 
vant who took it from the postman were the agents 
of the husband, and he might appropriate it even 
when it lay on her plate on the breakfast-table. 
The Married Women’s Property Act, 1882, has 
however changed this, among many other things. 
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A wife, whether married before or after the act, is 
now capable of acquiring, holding and disposing of 
any property as her separate property, and has 
against every one, including her husband, the same 
civil remedies and redress by criminal proceedings 
for its protection and security as if it belonged to 
her as a single woman. If therefore a husband in- 
tercepts his wife’s letters without her authority, he 
is neither more nor less than a thief. Authority 
might be presumed from slight acts of acquiescence 
on previous occasions in a harmonious household, 
but if challenged it must be proved. No doubt 
husbands sometimes produce intercepted letters in 
the divorce court, but the law of England, unlike 
the law of some countries, in the interests of justice 
does not exclude any document because it has been 
improperly obtained, and probably there is still so 
much of the jus mariti left that a husband would be 
justified in any court in opening his wife's letters if 
he bad reasonable ground for suspecting treason- 
able communications.” 


It is foreshadowed that Goveror Hill will veto 
the high license bill on the grounds that it operates 
unequally, and is special legislation. If the gov- 
ernor does this he will make a mistake of law, 
in our opinion. Taxation must be equal and 
uniform, it is true, but this is not a tax bill. 
It is a mere police measure. It is a general 
bill, applying to the whole State, but providing for 
different prices of licenses in different localities, 
graduated to the dangers to be provided against 
and the ability of the parties to pay, determined by 
population. There is nothing unconstitutional in 
the idea that a rumseller in a great city shall pay 
more for a license than one in asmall village. It 
might as well be argued that a license to keep or 
store gunpowder ina great city ought not to be 
made more costly than one for the like purpose in 
a small village. We suppose our Legislature would 
have a right to enact that policemen in places of a 
certain size may carry repeating rifles and ride on 
horses to be paid for by the municipality. Such 
provisions are a lawful adaptation of the means to 
theend. We really hope that Governor Hill will not 
thwart the wish of the better and the larger part of 
both political parties by vetoing this bill, but will 
allow it to take its chance in the courts. That is 
the proper course to take with bills not clearly un- 
constitutional. Those are the proper tribunals to 
pass on such questions, 


But it is said that this law is “special.” It 
might be so, possibly, if it applied only to cities of 
above four hundred thousand inhabitants, but it 
provides a scheme for the whole State, differing 
with population. Now many of the western Leg- 
islatures divide cities into classes, proportioned by 
population, with different rules of government for 
each class. We are not aware that this is expressly 
authorized by any of the Constitutions, and yet it 








is undoubtedly constitutional, and has been so held. 
For example, in 20th Nebraska Reports, just at 
hand, it is held in State v. Berka, p. 375, that the 
provision of the Constitution requiring laws relat- 
ing to courts to be general and uniform, is not vio- 
lated by a statute limiting the number of justices of 
the peace in cities of the first-class to three, to be 
elected in a specified way. The court say ‘‘it 
seems to be settled that if a law is general and uni- 
form throughout the State, operating alike upon all 
persons and localities of a class, or who are brought 
within the relations and circumstances provided 
for, it is not objectionable as wanting uniformity of 
operation.” 


NOTES OF CASES. 


UDGE STEWART sends us the following note 

to Mandeville v. Harman, to appear in 42 N. J. 

Eq. 185. We had published the case in full, ante, 
p. 165: The good-will of a surgeon, it has been 
held, survives to his partner. Farr v. Pearce, 3 
Madd. 75. See 14 Am. Law Reg. (N.8.) 1, 329, 
649, 713; and how its value is estimated, Austen v. 
Boys, 2 De G. & J. 626; see 8. C., 3 Jur. (N. 8.) 
1284; 4 id. 719; Mellersh v. Kee, 24 Beav. 453; 
Rammelsburg v. Mitchell, 29 Ohio St. 22. It may 
be assigned, Jacoby v. Whitmore, 49 L. T. (N. 8.) 335; 
England v. Downs, 6 Beav. 269; Drake v. Dodsworth, 
4 Kans. 159; Guerand v. Daudelet, 32 Md. 561; 
Hedge v. Lowe, 47 Iowa, 1387; Beard v. Dennis, 6 Ind. 
200; Morgan v. Perhamus, 36 Ohio St. 517; Roller 
v. Ott, 14 Kans. 609; see Candler v. Candler, 2 Jac. 
225; Thornbury v. Bevill, 1 Y. & C. Ch. 554; Elves 
v. Crofts, 10 C. B. 241; Jerome v. Bigelow, 66 Ill. 
452; Holmes v. Caldwell, 8 Rich. 247; or released, 
Gompers v. Rochester, 56 Penn. St. 494. Physicians’ 
and surgeons’ contracts not to practice their pro- 
fessions have been held valid in the following in- 
stances: For fourteen years, within ten miles, Davis 
v. Mason, 5 T. R. 118; at any time, within seven 
miles, Sainter v. Ferguson, 7 C. R. 716; at any time, 
within two and ahalf miles, Athyns v. Kinnier, 4 
Exch. 776; at W.. or within twelve miles thereof, 
without plaintiff's consent, during plaintiff's life- 
time, or within ten years after his decease, For v. 
Scard, 83 Beav. 827; so long as R. G., or his suc- 
cessors, should carry on business at N., or within 
ten miles thereof, Gravely v. Barnard, 43 L. J. (Ch.) 
659; S. C., L. R. (18 Eq.) 518; an action on the 
case for fraud was held to lie by the purchaser of a 
physician’s practice, who had represented himself 
to be a regular practitioner, and evidence to show 
that it was irregular and eclectic was held admissi- 
ble, Bradbury v. Bardin, 35 Conn. 577; one about 
to remove from a village agreed, in consideration of 
five hundred dollars, to sell defendant his practice, 
and to recommend him to his patrons, and to use 
his influence in his favor, reserving the right to 
practice in the village when called on to do so. 
Held, that he could recover the five hundred dollars 
from the defendant, Hoyt v. Holly, 39 Conn. 326; 
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‘not to locate with a view of resuming his profes- 
sion, within a circle of thirty miles around T.,” Mell 
v. Moony, 30 Ga. 413 (approved in Goodman v. Hen- 
derson, 58 id. 570); a sale of a house and practice, 
with a condition ‘‘not to establish, nor to attempt 
to establish, a medical practice within the afore- 
said township of Chili, nor within six miles of” 
the house, Linn v. Sigsby, 67 Ill. 75; a similar sale, 
with a condition not to practice in the town or 
within fifteen miles thereof, “by himself, agent or 
otherwise,” Miller v. Ziliott, 1 Ind. 484; a sale of 
land and a practice, with a stipulation not to reset- 
tle in M., so long as the plaintiff should be located 
there, allows the vendor to practice, but not to re- 
side there, Haldeman v. Simonton, 55 Iowa, 144; a 
sale of W.’s ‘‘ good-will of practice, * * * said 
W., to quit the practice in favor of B.,” the pur- 
chaser, was construed to include the territory over 
which W.’s practice had extended, which could be 
established by parol; and that B.’s failure to pay 
one of the notes which made up the consideration 
could be shown in mitigation of B.’s damages, but 
not as a proof of his abandonment or rescission of 
the contract, Waryield v. Booth, 33 Md. 63; a guar- 
anty by the vendor ‘‘that no other physician, for 
the space of four years, will establish himself in 
this place, as a competitor, unless the increased 
population of the place should warrant it,” or un- 
less through the purchaser’s fault, and agreeing, in 
the former event, to refund the purchase-money, is 
valid, Gilman v. Dwight, 138 Gray, 356; a convey- 
ance of the land to the purchaser’s wife, by whom 
the money for the lands and practice is paid, is no 
defense to an action for the vendor's violating his 
covenant, Dwight v. Hamilton, 118 Mass. 175; an 
oral agreement to purchase defendant’s lands and 
practice with a provision that he will not practice 
in the town or vicinity, followed by the payment of 
the purchase-money, the conveyance of the lands, 
and plaintiff’s entering upon practice there, is suffi- 
cient, Doty v. Martin, 32 Mich. 462; to remove 
from a city and vicinity, and refrain from practic- 
ing medicine in said city and vicinity for at least 
five years, was construed to embrace all territory 
within ten miles of the city limits, Timmerman v. 
Dever, 52 Mich. 84; 23 Am. Law Reg. (N. 8.) 50, 
52, note: see Carroll v. Hickey, 10 Phila. 308; a 
purchase of the obligor’s house and of one-half of 
his medicines, jars and bottles, and payment there- 
for, will sustain an action on his bond not to settle 
or continue as a practitioner of medicine within fif- 
teen miles of P., after a specified time, Thompson v. 
Means, 11 Sm. & Marsh. 604; a bond by a physi- 
cian that he would not locate himself and practice 
in his profession within six miles of C., and in case 
he should so locate or practice, he would pay the 
obligor a certain sum for each and every month 
that he should so practice, is forfeited if he prac- 
tice within, although he resides without the pre- 
scribed limits, Smith v. Smith, 4 Wend. 468; ‘‘in 
the village of S. or town of S. for five years,” Mott 
v. Mott, 11 Barb. 127; not to practice medicine nor 
in any manner do business as a physician in the 





county of Oswego, at any time after May 1, 1851, 
Holbrook v. Waters, 9 How. Pr. 335; a sale of a 
house and practice, with an agreement not to prac- 
tice in the town for ten years, and if required by 
plaintiff, to give bond in five thousand dollars pen- 
alty not to do so, will not fix the plaintiff's dam- 
ages for violation of the covenant at five thousand 
dollars, where such bond was never asked for or 
given, Amedon v. Gannon, 6 Hun, 384; see Miver v. 
Rossman, 18 Barb. 50; a sale of defendant's office, 
furniture and good-will, with a stipulation to re- 
move not less than twelve miles from the place, and 
never thereafter to establish himself as a physician 
within twelve miles, without plaintiff's consent, and 
to use his influence to throw his practice to the ben- 
efit of the plaintiff, and give countenance to no 
other in that direction, McClurg’s Appeal, 58 Penn. 
St. 51; a bond in one thousand dollars, conditioned 
that B. should not ‘‘ practice medicine within five 
miles of §., in which place he has this day deeded 
certain property to T.,”’ indicates on its face that the 
one thousand dollars is a penalty, but circumstances 
showing an intention that it was liquidated damages 
may be proved, Bigony v. Tyson, 75 Penn. St. 157; 
‘‘not to practice within a radius of five miles” 
of a certain place, Bett’s Appeal, 10 W. N.C. (Penn.) 
431; norinthe ‘‘ neighborhood,” McNutt v. McHwen, 
1 id, 552; mutual covenants by partners that if A., 
at the expiration of the term, should sell out his real 
estate, etc., to B., he would not settle himself in 
practice within twenty miles of B., and that B., if 
he did not buy A. out, would not settle himself in 
practice within ten miles of A. are binding, Butler 
v. Burleson, 16 Vt. 176. As to similar contracts be- 
tween dentists, see Mallan v. May, 11 M. & W. 658; 
Horner v. Graves, 7 Bing. 735; Cook v. Johnson, 47 
Conn. 175; Clark v. Crosby, 37 Vt. 188; see Alcock 
v. Giberton, 5 Duer, 76; and druggists, Hastings 
v. Whitley, 2 Exch. 611; Hitchcock v. Coker, 6 Q. B- 
Div. 488; Hayward v. Young, 2 Chit. 407; Price v. 
Green, 16 M. & W. 346; Ward v. Hogan, 11 Abb. 
N. C. 478; Baker v. Cordon, 86 N. C. 116; and un- 
dertakers, Hall’s Appeal, 60 Penn. St. 458; and 
grave-stone makers, Duffy v. Shockey, 11 Ind. 70; 
and attorneys, Bunn v. Guy, 4 East, 190 (criticised 
in Bozon v. Farlow, 1 Meriv. 471); Nichols v. Stretton, 
10 Q. B. 346; 7 Beav. 42; Dendy v. Henderson, 11 
Exch, 194; Whittaker v. Howe, 3 Beav. 383 (said to 
have been overruled, Benj. Sales, § 525; Tallis v. 
Tallis, 16 Jur. 746, note; 1 Smith’s L. C. [8th ed.] 
766; Wiley v. Baumgardner, 97 Ind. 69); Aubin v. 
Holt, 2 K. & J. 66; Howard v. Woodward, 10 Jur. 
(N. 8.) 1128; Galsworthy v. Strutt, 17 L. J. 
(Exch.) 226; Smalley v. Greene, 52 Iowa, 241; and 
school-teachers, Spier v. Lambdin, 45 Ga. 319; and 
bankers, Hoagland v. Segur, 9 Vr. 230; and tavern- 
keepers, Heichew v. Hamilton, 3 Greene (Iowa), 596 ; 
4 id. 317; Evans v. Elliott, 20 Ind. 288; Harrison v. 
Lockhart, 25 id. 112; Studabaker v. White, 81 id. 211; 
McAlister v. Howell, 42 id. 115; Stines v. Dorman, 
25 Ohio St. 580; Hatcher v. Andrews, 5 Bush, 561; 
see Mossop v. Mason, 16 Grant’s Ch, 302; 17 id. 36; 
18 id, 453; Zlliott’s Appeal, 60 Penn. St. 161; and 
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barbers, Burrill v. Daggett, 77 Me. 545; and pho- 
tographers, Baumgarten v. Broadway, 77 N. C. 8; 
Dean v. Emerson, 102 Mass. 480; and publishers, 
Tallis v. Tallis, 1 El. & Bl. 391; Ingram v. Stiff, 5 
Jur. (N. 8.) 947; Ward v. Beeton, 23 W. R. 533; 
Conrad v. Dowling, 6 Blackf. 481; Spicer v. Hoop, 
51 Ind. 365; Presbury v. Fisher, 18 Mo. 50; Webb v. 
Noah, 1 Edw. Ch. 604; Dakin v. Williams, 11 Wend. 
67; Beal v. Chase, 31 Mich. 490; and book-binders, 
Drake v. Dodsworth, 4 Kans. 159; and dress-makers, 
Morgan v. Perhamus, 36 Ohio St. 517; Morris v. 
Moss, 25 L. J. (N. 8.) 194; and milliners, Shackle v. 
Baker, 14 Ves. 468. See further, 19 Cent. L. J. 62, 
81, 202; 1 Smith’s L. C. 705; 27 Ars. Law Jour. 24. 


In People v. Fitzgerald, 483 Hun, 35, on the trial of 
the defendant on an indictment for body stealing, 
evidence was given that in March, 1885, the de- 
fendant, in company with a detective employed 
by her, having in their possession two written in- 
struments purporting to be affidavits made by per- 
sons residing in San Francisco, exceedingly in- 
formal in character, and uncertified by any officer 
so as to make them admissible as evidence, applied 
to a coroner, in the county of Chemung, and re- 
quested the exhumation of the body of General 
Irvine for the purpose of dissection and examina- 
tion. Irvine died in San Francisco in November, 
1882, his remains being subsequently removed to 
Elmira, and there interred in 1882. The defendant, a 
foster sister of the deceased, claimed that Irvine was 
murdered by his wife and daughter, and in attempt- 
ing, unsuccessfully, to enforce claims made by her 
against the estate of Irvine, suggestions were made 
by her of criminal agency, on the part of the family 
of the deceased, in producing his death. Pursuant to 
this application the coroner, without notifying the 
wife or daughter, or any of the friends of Irvine, and 
without summoning or impanneling any jury, di- 
rected the superintendent of the cemetery to ex- 
hume the body of Irvine. In accordance with this 
direction the body was disinterred and an autopsy 
was made by physicians, the stomach, gall and a 
portion of the duodenum being removed and the 
body again interred. Held, that as the coroner 
failed to summon a jury, as required by sections 
773 and 774 of the Code of Criminal Procedure, he 
lost all jurisdiction, and his act was not the act of 
an officer but of an individual; that he was a tres- 
passer and a wrong-doer, and that his official char- 
acter could not be invoked to protect others acting 
under his direction, and that the jury were justified 
in finding the defendant guilty of body stealing, as 
that offense is defined in section 311 of the Penal 
Code. Boardman, J., said: ‘‘The coroner has no 
jurisdiction to act except in the manner provided 
by law. Code Crim. Proc., § 773. He had no 
right, on his own motion, or at the request of the 
defendant, to take up a dead body and have por- 
tions removed for analysis. No one can suppose 
that a coroner is possessed of such an irresponsible 
authority, to be exercised upon suspicion upon the 





buried bodies in our cemeteries. He can proceed 
only by the aid of a jury. The statute was not 
complied with in this case. No jury was sum- 
moned, The act done was without authority of 
law. In failing to comply with the law he lost all 
jurisdiction, and the act was not the act of an offi- 
cer but of an individual, He was a trespasser —a 
wrong-doer—and his official character could not 
be invoked to protect others. He acted at the in- 
stigation of the defendant alone. * * * The 
defendant knew in California, directly after the 
death of General Irvine in 1882, from Doctor 
Wooster, exactly what she makes use of in 1885 in 
New York to accomplish her purpose here, as ap- 
pears by the evidence of her son, Horace N. Wooley. 
* * * The defendant’s motive is further illus- 
trated by her search for a will in the coffin. She 
requests the coroner and Nealson to search for a 
will of deceased in the coffin, and they do so, cut- 
ting open the pillow for that search. She came to 
Elmira to have the body taken up and the stomach 
examined, and she proposed to stay until that was 
done. She was the guiding, animating spirit for 
her malicious and selfish motives in securing this 
disinterment. Mr. Reilly (the coroner) ceased to 
be coroner, and as her agent, and at her request, 
searches the coffin for a will. Was there any thing 
in the relations of the defendant and General Irvine, 
as shown by the evidence, which could justify her 
action? Was there any evidence that the deceased 
came to his death by criminal agency? The jury 
has answered both questions in the negative. It 
has also found that the defendant was actuated by 
malicious motives, that she was attempting to ex- 
tort money or property from the family of the de- 
ceased, and that failing in persuasions or threats, 
she resorted to more violent proceedings to bring 
the family to terms, or to blacken their reputation 
with suspicions of criminal agency in the death of 
the husband and father. The jury has found that 
what was done was so done at her request, by her 
instigation, for her purposes and with malice. Of 
course it is not intended to say that the jury made 
such express findings. What we do say is, that the 
evidence would justify such findings, which being 
found, would sustain this conviction. Penal Code, 
§ 29. This section, with section 311 of the Penal 
Code, are all that are necessary in a proper case to 
connect the defendant with the act done by others, 
and make her responsible therefor as if done by her- 
self.” Hardin, P. J., dissented. 


—_——_>____—_—. 


WILLIAM H. SEWARD AS A LAWYER—A 
REVIEW OF HIS CASES AT THE BAR. 

\ ILLTAM H. SEWARD had many qualities that in- 

sure eminence at thejbar. He was a finished class- 
ical scholar and an assiduous legal student. A minute 
and rapid observation, a memory at once retentive 
and ready, a mind enlarged by immense reading, 
capable of tireless exertion were among his fortunate 
attributes. Reflection presided over all his mental 
efforts, rendering them practical and effective, though 
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often, in striving to be accurate, he became too specific 
and prolix. 

Judge Esek Cowen, who always held Mr. Seward in 
high esteem, once said: ‘‘ William H. Seward is one 
of the most effective reasoners at the bar, rendered so 
by the correct manuer in which he demonstrates his 
legal problems; but he is sometimes thought obscure 
from the intellectual effort required to follow him.” 

As a speaker at the bar, in the Senate and popular 
Assembly, he was not distinguished for showy oratori- 
cal graces, which often give a speaker of inferior 
mental qualities ephemeral popularity. 

A sprightly writer has said, that Byron attached him- 
self to the heart; Voltaire to the understanding. Mr. 
Seward always attached himself tothe intellect by 
giving his subject an ethical interest, and the in- 
genuity with which he disentangled truth from 
sophistry; still, he knew how to use sophistry with 
skill and delicacy, giving it the appearance of veritable 
logic. 

Governor Thomas W. Gilman, of Virginia, in the 
famous correspondence with Governor Seward in the 
extradition case of Peter Johnson, et al. — charged with 
stealing a negro slave from Virginia—said: ‘Mr. 
Seward isthe most ingenious, deepest, and therefore 
dangerous sophist in the north.” But it must be re- 
membered that Governor Gilman wrote this, stimu- 
lated to irascibility by Governor Seward’s refusal to 
surrender Johnson and associates, on the ground that 
stealing a negro slave from his master in Virginia was 
not an offense within the meaning of the Constitution. 

There was acalm dignity in Seward’s manner when 
speaking, that gave effect to his language; if occasion 
required he could assume a manner quite imposing. 
He used the English language in allits force and 
purity; but with his pen, Seward was more eloquent 
than with his lips. Asa writer he had few superiors. 

We have spoken of Seward as a legal student; in 
reading law he felt the full force of Dugald Stewart’s 
remark that ‘*‘ Nothing has such a tendency to weaken, 
not only the powers of invention, but the intellectual 
powers in general, as the habit of various and extensive 
reading without reflection,” and therefore by reflec- 
tion he digested and rendered available every thing he 
read. 

DeWitt Clinton used to say that whatever was worth 
reading once, was worth reading several times. Mr. 
Seward profited largely from this remark of his illus- 
trious predecessor in the executive chair of the State. 
One of latter’s early and favorite text-books was Coke- 
Lyttleton. He often said ‘‘I derived my knowledge 
and love of equity law more from Coke-Lyttleton 
than from any other author I read. I regard his pages 
as the fountain head of equity law.” 

Seward was assisted in his legal studies by his av- 
complished and distinguished preceptors, John Anthon 
and John Duer. His intimacy with Ogden Hoffman, 
— subsequently styled the “‘ Erskine of the American 
bar ’’—did much to mould his legal temperament, and 
fit him for the bar. 

It was from such preceptors and such an as- 
sociate that Seward adopted that high-toned and 
liberal system of legal ethics and professional cour- 
tesy, which governed him throngh all his practice, so 
he might well have adopted for his motto, the maxim 
of Cicero, ** Hoc maxime officii est, ut quisquam maz- 
ime opus indigeat, ita ei potissimum opitulari.” ‘The 
clear point of duty is to assist most readily those who 
most need assistance.” 

Early in 1821, Mr. Seward was called to the bar, 
having just attained his majority. In 1823, he began 
his legal career at Auburn, N. Y.; his juvenile appear- 
ance was at first against him; the Nestors of the bar 
attempted to brush him one side, as aconceited youth, 
led by his indiscreet ambition into their arena. 





“Does this stripling, this tender legal sprout, expect 
to convince your mature judgments, gentlemen of the 
jury, that his client has a legal right to,take this prop- 
erty?’’ Said the sharp and experienced Sawyer, one 
of the leaders of the Cayuga bar, who was opposed to 
Seward in one of his first cases. 

But the young lawyer when a student in New York 
had seen William Wirt, Thomas Addis"Emmet and 
Martin Van Buren in the forum; he had witnessed 
with an observant eye and an exact memory the man- 
ner in which these master minds tried causes; hence 
he was no stranger to the contestsof the bar, as his 
opponent soon learned. The successful manner in 
which he conducted his first case brought him favor- 
ably before the public. It was the case of aman{indic- 
ted for stealing a turkey, that first developed the tal- 
ents of Choate; it was in an action of trespass brought 
for breaking a horse’s leg that Webster won his first 
legal laurels; it was an assault and battery case that 
called the attention of the people toWm. Wirt. It 
was for defending a man indicted for. stealing ‘“‘a 
quilted holder, of the value of six cents, and one piece 
of calico of the value of six cents, — his second offense 
— which caused young Seward's opponents to always 
beware of him. He proved by an expert that the 
holder was not quilted, but merely sewed, that the 
other article was not calico, but white jeans. But those 
were days of extreme legal technicalities, especially in 
indictments. His client was acquitted, much to the 
delight of the people who thronged the old Auburn 
court-house. 

A fortunate business relation with Judge Miller, 
subsequently his father-in-law, largely advanced his 
professional prospects; he had been in practice but 
two years when the great presidental contest of 1824 
opened, with Jackson, Clay, Crawford, Calhoun and 
Adams, candidates, and the State of New York, with 
Martin Van Buren as the leader of the Crawford party 
in it, became the battle ground of the campaign. The 
singularly adroit, but successful policy of Van Buren in 
resisting the efforts made by the opponents of Craw- 
ford, tochange the mode of electing presidential elec- 
tors, caught the admiration but not the friendship of 
Seward for that wily statesman. Into the presidential 
contest young Seward entered with all the enthusiasm 
of his nature, as the champion of John Quincy Adams 
for president, and DeWitt Clinton as governor. In 
this contest he became inbued with that passion for 
the political arena which toa large extent ever after 
caused the lawyer to be lost in the politican. This was 
natural enough, since Seward was never an en- 
thusiastic lover of his profession. It is quite certain 
that had he been wealthy when he entered his profes- 
sion, he would, like many opulent young lawyers, 
always have remained only a nominal member of the 
bar. 

He used to say: ‘I knewI was to support myself by 
the practice of law. I liked the study of law, but only 
necessity reconciled me to the toleration of the tech- 
nicalities of the practice, to the jealousies and conten- 
tions of the courts. Nevertheless, I resigned myself 
to the practice with so much cheerfulness that my 
disinclination was never suspected.”’ 

How many young lawyers there are at the present 
time who can appreciate young Seward’s resignation 
to the practice of law. The depth of his resignation 
is understood by the fact, that early in his professional 
career, notwithstanding his devotion to politics, he 
rose to considerable distinction. 

When Seward first appeared at the bar, very few 
lawyers ventured to try their own causes. At every 
county seat in the State there was alimited number of 
leading advocates who tried the causes of all other 
lawyers in the county. Seward very soon astonished 
the gladiators of the Cayuga bar by trying his own 
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causes. Despitethe snubs and rebuffs he received from 
them, he succeeded quite to the satisfaction of his 
clients in trying their causes alone and unaided. 

The Constitution of 1821 opened the Circuit Courts to 
equity jurisdiction. As we have already said, Mr. Sew- 
ard delighted in the practice of the Court of Chancery ; 
he considered equity law in its true and genuine mean- 
ing, ‘the soul and spirit of all law: and that positive 
law is construed, and rational law made by it."’ It is 
not strange therefore that he became one of the best 
equity lawyers in western New York. 

His first equity case grew out of an assignment for 
the benefit of creditors which he drew when he had 
been in practice but a little over one year. This case 
became famous, and is now known in the reports of 
this State as the leading case of Wakeman v. Grover and 
Gunn. His clients, Grover and Gunn, formed one of 
the leading mercantile firms in Auburn. The partners 
were fompelled to assign their property for the benefit 
of their creditors; to young Seward was committed 
the responsibility of drawing the assignment. It was 
a long, voluminous and difficult instrument, severely 
taxing his ability as a draftsman; but at length, with 
careful study, the instrument was completed, and 
then submitted to more experienced lawyers. It 
was pronounced an admirable, strong and impreg- 
nable document, reflecting great credit on the young 
draftsman. But it was destined to be attacked by 
ome of the ablest lawyers in the State, among whom 
was Daniel Lord, then a young lawyer a few years 
older than Mr. Seward. 

Grover and Gunn assigned their goods on hand, their 
debts and other property amounting to $50,000. Speci- 
fied in a schedule attached to the conveyance, to three 
individuals in Auburn, upon trust, for the benefit of 
their creditors. With the usual conditions and pro- 
visions in such instruments, there was a clause making 
a preference to certain creditors in the distribution of 
the assigned property depend upon the execution 
by them, of a release to the debtors of all claims 
against them. This was one of the principal points of 
attack of the creditors of the assignors, and an action 
was commenced by Mr. Lord, in chancery, to set it 
aside. 

In their answer the defendants denied all fraud in 
the assignment, unless it was illegal on its face; and 
they insisted it was not. 

In due time the case came before Chancellor Wal- 
worth for argument. Mr. Seward was assisted by that 
illustrious character in the legal history of the State of 
New York, Abraham Van Vechten. Mr. Seward made 
the opening argument in support of the assignment; it 
was his first effort in the great Court of Chancery, and 
he underwent all the embarrassment of his situation. 
Walworth was not an agreeable judge for a legal 
debutant. 

He was perhaps the greatest of our American equity 
jurists. He had the learning of Bentham, the indus- 
try and research of Kent. His mind operated with 
geometrical exactness. It had the polish and coldness 
of a Parian marbletablet. He hada disagreeable habit 
of interrupting counsel in the midst of their argument, 
by asking questions that anticipated the point or points 
in the case. Only those who have gone through the 
ordeal of their first argument before a great tribunal 
can understand the embarrassment of Seward at this 
time. Daniel Webster, on his first appearance before 
the Superior Court of New Hampshire, experienced as 
great embarrassment as did Seward on this occasion. 
When he began to speak, says one of his biographers, 
“* his voice was low, his head was sunk upon his breast, 
his eyes were fixed upon the floor and he moved his 
feet incessantly backward and forward, as if trying to 
secure a firmer position. But he soon began to acquire 
confidence, his attitude became erect and he took up 


‘ 





the thread of his argument in a manner which con- 
vinced the members of the court that a gigantic intel- 
lect was making its first efforts before it.” 

Seward’s manner when he began his argument was 
very much like Webster’s on the occasion we have 
described. To add to his embarrassment the chan- 
cellor began to ply him with questions and sugges- 
tions; at length, in replying to the chancellor, he 
acquired confidence and courage, and when the ques- 
tions became too frequent the young lawyer paused 
in his argument and took his seat. 

“Why do you not proceed with your argument?” 
asked the Chancellor in some suprise. 

“*T beg leave to say,’’ said Seward, “if your honor 
will permit, that until now, I never understood that 
arguments in the Court of Chancery of the State of 
New York are conducted in the form of a dialogue 
with the court, and not understanding that practice I 
find myself unable to proceed.” This was said in a 
most respectful but firm manner; it brought the color 
to the face of the chancellor. 

“Proceed, sir, proceed with your argument; you 
shall continue it solus,’’ said the chancellor. No 
further interruption occurred. 

Seward had subjected the case to an exhaustive ex- 
amination and lucid analysis. He enforced his argu- 
ment with strength and precision of expression. He 
combined logic and authority with a facility unex- 
pected to those who witnessed the confusion and 
embarrassment with which it was opened. 

He contended that the authority given to the as- 
signees to compound with creditors, upon such terms 
as they should deem proper, did vest in the assignees 
an arbitrary power of giving preference to the several 
claims. It was a matter of discretion with the cred- 
itors in that class whether they should release their 
claims or not. Admitting that any of the provisions ob- 
jected to are fraudulent in law, still, as there was no 
actual intent to defraud, such illegal provisions do not 
render void the whole instrument; therefore, it 
should, in all other respects, be supported. 

But Mr. Lord was the destined victorin the contest. 
The law concerning assignments in trust for the bene- 
fit of creditors was then comparatively unsettled. He 
had the gratification of establishing a precedent that 
has a singularly frequent citation, not only in this but 
in other States. It was a fortunate event in Mr. 
Lord’s professional Jife. It gave him retainers in a 
series of great trials in State and Federal courts, in 
which the arguments were unequaled in splendor and 
learning. It made him indeed primus inter pares at 
the bar. 

At length the chancellor handed down a decision 
setting aside the assignment as fraudulent against 
creditors, principally on the ground that it made a 
preference to certain creditors in the distribution of 
the assigned property, to depend upon the execution 
by them of a release to the debtors of all claims against 
them. The case was taken to the court for the correc- 
tion of errors on a writ of error. When the argument 
took place Seward had been elected senator and 
therefore a member of that court, and of course took 
no part in the argument. Benjamin F. Butler and 
Samuel A. Talcott appeared in support of the assign- 
ment and Daniel Lord in opposition to it. 

Notwithstanding Mr. Seward’s defeat, the case 
established his reputation asan equity lawyer. 

In 1828, he was elected to the State Senate, from the 
seventh district. He was then only twenty-seven 
years of age and the youngest member of a parliamen- 
tary and judicial body, composed largely of the ablesat 
lawyers in the State. Among them were N. P. Tal- 
madge, Wm. H. Maynard, Albert H. Tracy and Henry 
A. Foster. 

The portrait of Seward in the executive chamber in 
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the capitol at Albany, vividly illustrates his appear- 
ance when he took his seat in the Senate of the State 
of New York although he appeared still younger than 
the picture represents, as we have often heard him re- 
mark. 

Fora long time he was a silent, but studious observer 
of the proceedings of the Senate. “The judicial 
responsibilities of the Senate,”” he remarked, “es- 
pecially fascinated me. I listened attentively to 
great men who argued great questions of law and 
equity, and I cast my vote asa judge in determining 
controversies, and establishing principles fundamental 
in the administration of justice.” 

But there came atime when he was no longer the 
passive and silent judge, when there was but one 
member of the Senate regarded as his superior as a 
legislator or a judge; this was the learned, eloquent 
and versatile Maynard. His early death cut short a 
brilliant career as a lawyer and statesman, and opened 
a field for the still greater abilities of Wm. H. Seward 
as a statesman. 

The period succeeding the Constitutional Con- 
vention of 1821,- witnessed a large accumulation of 
business in all the courts of this State, ‘particularly in 
the court for the correction of errors. Asa member 
of this court, Seward exhibited judicial abilities, show- 
ing that had his ambition led him to the bench, his 
name would rank among those of the great judges 
whose careers embellish the history of the nation; but 
the history of the State would have missed a name 
resplendent among her most illustrious statesmen. 

We give the following among the numerous opinions 
he wrote while a member of the Court of Errors, which 
exhibit his industry and ability as a judge, and his 
learning as a lawyer. 

Williams v. Bank of Michigan, 7 Wend. 554; Wood 
v. Jackson, 8 id. 87; Livingston v. Peru Iron Co., id. 
528; Garr v. Gomes, 9 id. 660; Davis v. Packard, 10 id. 
63; Jackson v. Fitzsimmons, id. 16; Jackson yv. Rob- 
berts, 11 id. 441; Parks v. Jackson, id. 456. 

If in learning, research and judicial penetration, the 
opinions delivered by Mr. Seward do not equal those 
of that great judicial triumvirate — Nelson, Cowan and 
Bronson, or that other gigantic legal mind, Ambrose 
Spencer,—we mustremember they were delivered 
by a young lawyer under thirty years of age. 

He left the Senate in 1834. In the autumn of that 
year he was nominated by the Whig party acandidate 
for governor in opposition to Wm. L. Marcy. He was 
defeated, but as he said ‘‘the wounds of his defeat 
were nearly painless in the reflection that he was 

stricken down by so great and illustrious a champion 
as Wm. L. Marcy.” 

After this election of 1834 he entered the turbulent 
and exciting political arena a prominent leader, with 
his constant and undeviating friend, Thurlow Weed, 
prominently in those events which again placed him 
in nomination for governor in the fall of 1838. This 
campaign in 1838 resulted in his triumphant election 
as governor of the State over his formidable, and 
heretofore successful opponent Mr. Marcy. 

Mr. Seward's executive duties removed him entirely 
from the bar over four years. He retired from 
the gubernatorial chair, returned to Auburn and 
resumed the practice of his profession at the 
head of that distinguished firm, Seward, Morgan 
& Blatchford. Mr. Morgan wasa distinguished law- 
yer of western New York, having represented Cayuga 
district in Congress with marked ability, and in 1847 
was elected Secretary of State. Samuel Blatchford, 
the junior member, was a highly educated brilliant 
young lawyer who had been private secretary to Mr. 
Seward while governor. In his subsequent career at 


the New York city bar he rose to such distinction that 








he was elevated to the bench of the United States Su- 


preme Court. 

But Mr. Seward’s future legal career was destined to 
be comparatively short though remarkably brilliant; it 
covered a period of alittle over four years. During this 
time he was engaged iu several cases which enroll his 
name forever among the great lawyers of his country ; 
not only inthe magnitude of the cases, but in the 
ability he displayed in conducting them. 

The history of one of these cases, The People v. Free- 
man, has been so often described that it would be the 
work of supererogation to enter on any description of 
it here. Yet, as it was our privilege to sit near Mr. 
Seward during all that great trial, and the one tried at 
the same term scarcely less memorable, The People v. 

Wyatt, we cannot refrain from some reference to them. 

Never shall we forget the scene in the court house 
when Freeman was arraigned at the bar to plead tothe 
indictments found against him for the horrible mur- 
ders he had committed. Packed within the large 
court room was an immense crowd of angry people 
who could hardly restrain their indignation as he 
stood in the bar before them. The officers of the court 
were palid with fear lest he should be taken from them 
by force and hanged in the streets. 

“Do you plead guilty, or not guilty?”’ asked the 
district attorney. 

Amidst the silence of midnight, an ominous silence 
presaging a fearful storm, Seward arose calm, dignified 
and impressive. 

“If the court please, I enter the plea of not guilty, 
and that plea is founded on the insanity of the pris- 
oner.”’ 

An angry murmur ran through the court room; 
mingled with threats of personal violence to Mr. 
Seward. After settling the time for the trial, Freeman, 
under the protection of a strong guard, was removed 
from the bar and the concourse of people left the 
court house; on every side were heard taunts, threats 
and execrations against the intrepid advocate, who, 
in the line of his professional duty, had dared to stand 
between an enraged populace as the defender of one 
who had committed the foulest murder that stains the 
history of the State. 

The defense of Freeman, though unsuccessful, was 
undoubtedly the most brilliant of Mr. Seward’s pro- 
fessional life; it was one of the last of his cases. It 
did for him more, perhaps, than the conduct of any case 
in the State, did or could do for any other lawyer in 
giving him fame and perpetuating his name. But 
great as was that defense the moral effect of his de- 
fense of Henry Wyatt equaled, if it did not exceed the 
defense of Freeman. 

Wyatt, a convict in Auburn prison, was brought to 
trial in June, 1846, for a cruel, terrible murder of a 
fellow prisoner. 

In this case Mr. Seward interposed the defense of 
moral insanity. That subtle plea which insists that 
‘persons who were the subjects of natural or con- 
genital derangement, are not morally accountable, be- 
cause though they may know an act to be wrong, can- 
not refrain from doing it, being irresistibly compelled 
to its commission.” 

Seward proved by abundant medical authority that 
the manner in which Wyatt had been whipped by the 

“cat” in the prison by blows on his bare back, upon the 
spinal column, affected the brain, often producing in- 
sanity. In order to prove the manner in which the 
* cat,” an instrument equalling in cruelty the Rus- 
sian “ knout,” was then used in Auburn prison,the at- 
tendance of the warden with the record which the law 
compelled him to keep showing which convicts had 
been whipped and how, was subpoenaed before the 
court. But the warden, a powerful framed man, was 














288 





THE ALBANY LAW JOURNAI. + \ 





=e 





determined Seward should not examine this record 
of torture. When called to the stand he laid the book 
on the table at which Mr. Seward sat on the opposite 
side. Reaching forward, he was in the act of taking 
up the book, when the warden fiercely withdrew it, 
saying: “This book is not designed for your inspec- 
tion, sir, and you shall not see it.’ 

The attorney-general, John Van Buren, arose and 
attempted to sustain the warden; but Seward draw- 
ing himself up till his form appeared gigantic, said in 
an impressive manner: 

“One moment, Mr. Van Buren, I have the right to 
speak now, and you have not that right; the place of 
the attorney-general is now in his chair.’’ Van Buren 
took his seat. 

“Your honors,’’ continued Seward turning to the 
judges,|“‘ in the name of Justice, in the name of all that 
centers in and around her halls, in behalf of this 
venerable court, [ ask that this man be now compelled 
to give into my hands that record which he is now 
attempting to withhold from me.” 

It is said that Mrs. Siddons, the great English actress, 
was never more applauded than in the pose she assumed 
when dismissing the guests in the banquet scene in 
Macbeth, when the ghost of Banquo appears. There 
was something akin to this, in Mr. Seward’s appeal to 
the court on this occasion. 

“‘ Witness,”’ said the judge, ‘‘you will immediately 
deliver to Mr. Seward the book you hold.” Fora 
few moments the warden hesitated, and then reluc- 
tantly surrendered the record. 

Turning to one of the pages of the book, Seward 
read as follows: 

“On this 27th day, September, 1845, Henry Wyatt, a 
convict, was sentenced to fifty lashes on his bare back; 
but on removing his clothing his back was found to 
be so seamed, scarred, cut and ridged by previous 
whippings, that the sentence was changed to the effect 
that he should receive the lashes on his bare legs in- 
stead of his back.” 

“Great God!” said Seward as he laid down the 
book, ‘‘ what a record of torture, suffering and horrors 
to induce insanity does this record reveal. 

‘* Well may the officers of the prison shrink from re- 
vealing its shocking details to the public. I insist, it 
was that which unsettled the mind of Henry Wyatt, 
rendering him irresponsible for the act which has 
placed him at this bar to be tried for his life.” 

Mr. Seward’s argument to the jury in the case of 
Wyatt was one of his most powerful forensic efforts. 
It equals in many respects Erskine’s defense of Had- 
field, under asimilar plea. But Wyatt was convicted 
and executed. His trial however has opened the eyes of 
the public and the Legislature to the horrors of the 
whipping-post in prisons, and by a statute, passed the 
following winter, they were banished from all the 
prisons in the State. 

Seward went to his grave conscious that the execu- 
tion of Wyatt was little less than judicial murder. 

He was more fortunate in the case of Freeman, who 
was convicted and sentenced to be hanged. But the 
judge who presided at his trial, in his several rulings 
on challenges to jurors, in one instance, instructed the 
triers of J., a juror who had been drawn on the panel, 
and challenged to favor, that as a matter of law, a hy- 
potbetical opinion of the guilt of a prisoner did not 
disqualify a juror, The judge also refused to permit 
evidence to be given that Freeman was insane after 
the finding of the verdict upon the preliminary issue, 
and excluded the opinions of professional witnesses 
from the observation of him, after that time, as to his 
insanity when the offense was committed. To these 
and other rulings exceptions were taken, and the case 
went to the Supreme Court. 

In October, 1846, the case was argued before!the Su- 








preme Court, at Albany, by Mr. Seward for the plain- 
tiff in error, and by John Van Buren, attorney-genera] 
of the State, and Leeman Sherwood, district attorney 
for Cayuga county, for the people. Seward’s brief in 
that case was one of the most learned, comprehensive 
and exhaustive ever presented to the old Supreme 
Court. 

The late Nicholas Hill, whose own splendidly-pre- 
pared and powerful briefs scanned every principle of 
statute and common law, and every conflicting prece- 
dent, pronounced it the most learned and able docu- 
ment of the kind he ever had the pleasure of reading. 

In January, 1847, the opinion of the court, by Mr. 
Justice Beardsley, an opinion of unequalled learning 
and research, such as that great jurist wrote almost 
by intuition, was handed down, granting Freeman a 
new trial, on the exceptions we have mentioned, with 
others. The case is reported in 4 Den. 9. By the sin- 
gular frequency with which it has been cited, it ig 
natural to regard it as a sort of legal Mecca attracting 
hordes of professional pilgrims in search of its riches. 

Pending the new trial Freeman died. A thorough 
autopsy of his brain revealed the fact that he had 
been the victim of hopeless insanity for years; that 
when he committed the awful homicides for which he 
was tried he was very near dementia. So that, as has 
been said, ‘‘his death sentence was an address to a 
creature who could not understand a word of it, and 
who was the only one in the court-room who was un- 
conscious of the result of the trial.” 

To our own personal observation the verdict in this 
case was, ina large degree, the result of popular ex- 
citement almost unprecedented. While the jury were 
deliberating, the court house was surrounded by an 
immense multitude of excited people ready to vo- 
ciferate the cry ‘‘crucify him,” “crucify him!” It is 
more than probable had the jury failed to convict 
Freeman, the jail would have been stoned and the 
poor wretch hanged in the streets and perhaps the 
personal safety of Mr. Seward endangered. 

But “ time, the friend, the avenger, and adorner of 
the living and the dead,”’ brought atriumph to him, 
that has placed his name not only among the great 
lawyers of the Republic, but among its most;magnani- 
mous philanthropist. 

Considering the brilliant and successful manner in 
which the attorney-general, John Van Buren, con- 
ducted the prosecution, we have always considered it 
singular that so little commendation has been awarded 
him. His efforts in the cases of Wyatt and Freeman 
lose nothing when compared with those of his great 
opponent. His success in these cases against the all- 
powerful defense of Seward, were victories seldom 
won in the contests of the forum. Their brilliant 
prestige should have shielded him from the efforts of 
his defeat in that Trafalgar of legal battles, the Forest 
divorce case. 

In 1842 Mr. Seward, associated with S. P. Chase, 
argued the great case of Van Zandt v. Jones, in the 
United States Supreme Court, for the defendant, 
against James T. Morehead of Kentucky, for the 
plaintiff. 

This action was brought in the Circuit Court of the 
United States for the District of Ohio, by Wharton 
Jones, of Kentucky, against John Van Zandt, of Ohio, 
to recover a penalty of $500, for harboring, and con- 
cealing Andrew, the plaintiff's slave, in violation of 
the act of Congress, 1793. The jury, under the charge 
of the court, rendered a verdict for the plaintiff. The 
defendant moved for a new trial, and an arrest of 
judgment. The cause came into the Supreme Court 


of the United States on a certificate, that the judges 
of the Circuit Court were divided in their opinions 
upon the questions stated in the argument. Counsel 
for the plaintiff, Mr. Seward, made the closing argu- 
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ment for the defense. His review of the case of 
Gibbon v. Ogden, decided in the United States Su- 
preme Court by Chief Justice Marshall, which the 
counsel for the plaintiff contended was in his favor, 
proves that Seward was not only an exceedingly well 
learned farsighted lawyer, but a close legal reasoner. 

In 1851, Mr. Seward defended Abel F. Fitch and 
others in the Supreme Court of Michigan at Detroit. 
This was a defeuse that centred the eyes of the Nation 
upon him. This great trial grew out of an alleged de- 
liberately executed conspiracy by citizens of Leoni, 
Michigan, of whom Fitch was the supposed leader for 
the entire demolition of the rails and structures on 
the Michigan Central Railroad. There is much in 
this case that gave it dramatic interest. Mr. Seward’s 
defense in a trial that continued many months, against 
the ablest lawyers in the Nation, equaled if it did not 
excel all his former efforts as a jury lawyer. Some 
parts of his address to the jury, like William Wirts 
historic denunciation of Aaron Burr, has been pub- 
lished in elocutionary works, and mouthed and ranted 
by school boys, for many years. After Mr. Seward’s 
election as senator in Congress, February, 1849, he vir- 
tually retired from the profession, though he occa- 
sionally appeared at the bar, as in the case of Fitch, 
to which we have alluded. In 1851 he conducted the 
argument for the plaintiff in the case of the Pittsburgh 
Iron Co. v. The State of Pennsylvania. His opponent 
was Jeremiah Black. 

Thus we have briefly sketched the career of William 
H. Seward at the bar. 

L. B. Proctor. 
CAPITOL, ALBANY, N. Y. 


—_——______— 


WITNESS— IMPEACHMENT— RULE AS TO. 


NEW YORK COURT OF APPEALS, MARCH 1, 1887. 


BECKER Vv. Kocnu. 

It is a good general rule that the credibility of a witness is 
matter for the jury, and the fewer technical obstructions 
there are to the practical operations of that rule the 
better. 

On an issue for fraud by an assignor, in the making of an 
assignment, defendant, in order to prove the fraud, called 
the assignor as a witness. A portion of his evidence 
showed that he had in the assignment provided for ficti- 
tious debts. This was followed by an explanation which, if 
true, showed that he did in fact owe such debts. The trial 
court ruled that as the explanation stood uncontradicted 
by any other witness, defendant was bound by what the 
assignor had testified to, for the reason that he could not 
discredit or impeach him. A verdict for plaintiff was 
directed by the court. Held error; that the evidence 
should have been submitted to the jury for them to pass 
upon its credibility. 

Chas. B. Wheeler, for appellant. 
Baker & Schwartz, for respondents. 


PrcKHAM, J. This action was brought by the plain- 
tiffs as assignees for the benefit of creditors of one 
Exstein, to recover from the defendant the possession 
of some personal property, amounting in value to about 
$4,000, or in default thereof to recover such value. 

The defendant justified the taking of the property 
by virtue ofa writ of attachment issued to him as 
sheriff of Erie county, in an action in which Victor 
and others were plaintiffs and Exstein was defendant, 
and under which writ the sheriff had levied upon this 
property as belonging to the said Exstein. The assign- 
ment to plaintiffs was made on the 17th of October, 
1883, and included the property in question. The 
attachment was, on the 14th of November, levied on 
the property, and after the plaintiffs in the attach- 





ment suit recovered judgment against Exstein, the 
property was sold on an execution issued thereunder 
to the defendant. The answer in this action set up 
these facts and alleged that the assignment to the 
plaintiffs was made with the intent on the part of 
Exstein to hinder, delay and defraud his creditors. 

The action came on for trial in the Superior Court of 
Buffalo, and after the evidence was all in the court 
directed a verdict for the plaintiffs for the return of 
the property to them or the value thereof, assessing the 
same at $3,800. A stay of proceedings was granted 
and the defendant’s exceptions were ordered to be 
heard at the General Term in the first instance. 

[Omitting question of practice.] 

But upon the merits of the appeal, quite an impor- 
tant question arises in relation to the law of evidence. 
The court directed a verdict for the plaintiffs, and if 
therefore there were evidence enough to authorize a 
submission of the question of fraud to the jury, the 
judgment must be reversed. We think there was, and 
had it not been for the rule of law adopted by the court 
below, we suppose that court would have been of the 
same opinion. That rule was that as the defendant 
called a witness by whom he attempted to prove the 
fraud, and as that witness denied it, the defendant was 
bound by that denial, in the absence of contradiction 
by some other witness, even though the jury might 
think some parts of the evidence of the witness clearly 
showed its existence. To show exactly how the ques- 
tion arose and what was decided by the court, some 
reference must be made to the testimony, although it 
will be unnecessary to allude to it all. 

The assignor, Exstein, was a merchant engaged in a 
large business in Buffalo. He kept regular books of 
account in his business, which were produced upon the 
trial, and he was called as a witness for the defendant, 
and gave evidence in relation to the books and upon 
other matters. His assignment was made on the 17th 
of October, and on the 16th of that monthhe made 
entries in several accounts, which he kept, crediting 
quite large sums of money to the different persons 
named in such accounts, the result of which entries 
was to cause it to appear by the books, that the assignor 
was in their debt to a somewhat large amount, while 
if the entries as of the 16th of October were stricken 
out it would then appear that the parties, instead of 
being creditors, were in reality debtors of the assignor. 
When on the stand he substantially stated that if those 
entries were stricken out, the state of affairs between 
himself and thuse persons would be a as represented in 
the books, or in other words, that excluding those 
entries and the circumstances upon which they rested, 
some of these persons would be his debtors. He also 
said that these entries did not in fact represent any 
actual transactions occurring at the time when they 
were made, and that no valuable or other considera- 
tion passed between him and those parties at such time. 
Stopping with these facts it would appear then that 
credits were given these persons the day before the 
assignment, upon which some of them drew out moneys 
from him, and upon the basis of which one was made 
a preferred creditor in the assignment, and yet such 
entries represented no actual, present transactions 
happening at the time when they were made. 

Unexplained it would appear that as a result Exstein 
had provided for the payment of large sums of money, 
or had already, and in view of his assigument, paid 
such sums to persons whom he did not owe, or in other 
words, he had paid and also made provision in his 
assignment for the payment of fictitious debts. The 
defendant however proceeded with the examination of 
this witness, and asked for an explanation of these 
entries and the facts or circumstances upon which they 
were based, and the witness proceeded to give it. The 
explanation was, if true, sufficient in law, and showed 
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that he did owe the persons the amounts he claimed 
to, with the possible exception of one or two cases in 
which the defendant claims that even on the basis of 
the general truth of the explanation, the witness had 
charged himself in reality with more than he owed. 
The defendant then rested, and the plaintiffs, with the 
evidences in this state, asked fora verdict in their 
favor by the direction of the court, and obtained it. 

The court held in substance that the books of the 
witness Exstein showed a prima facie case of an in- 
debtedness of the witness in the amounts therein ap- 
pearing, and to the persons therein mentioned, and the 
witness said they were correct. He then stated what 
has already been alluded to as to those entries made on 
the 16th of October, and continued by explaining the 
facts upon which they were based. This explanation 
the court said was totally uncontradicted by any other 
witness, and defendant was therefore bound by what 
Exstein said on that subject, for the reason that he 
could not discredit or impeach him, and must take 
what he said as, under the circumstances of the case, 
true. 

If that were the true rule the court was correct in 
directing a verdict. The General Term, it must be 
presumed, also took the same view of the case in direct- 
ing judgment for the plaintiffs without delivering any 
written opinion. 

The general rule prohibiting the impeachment or 
discrediting of a witness by the party calling him was 
extended too far in this case. Here was an issue of 
fraud in the making of an assignment by the assignor, 
and the defendant, in order to prove its existence, 
called the very man as a witness who he alleged was 
guilty of the fraud. He might well be regarded there- 
fore as an adverse witness whom the party by the 
exigencies of his case was obliged to call. 

With regard to such witnesses, it is well settled that 
all the rules applicable to the examination of other 
witnesses do not in their strictnessapply. Anadverse 
witness may be cross-examined, and leading questions 
may be put to him by the party calling him, for the 
very sensible and sufficient reason that he is adverse, 
and that the danger arising from such a mode of 
examination by the party calling a friendly or unbiased 
witness does not exist. 

What favorable facts the party calling him obtained 
from such a witness may be justly regarded as wrung 
from a reluctant and unwilling man, while those which 
are unfavorable may be treated by the jury with just 
that degree of belief which they may think is deserved, 
considering their nature and the other circumstances 
of the case. 

Starkie, one of the ablest and most philosophical of 
English writers on this branch of the law, in speaking 
of a reluctant or adverse witness, uses almost the pre- 
cise language above stated, and which has been sub- 
stanially quoted by him. Starkie Ev. (9th ed.), marg. 
p. 248. Sometimes rather loose language has been in- 
dulged in to the general effect that a party cannot im- 
peach his own witness, but when an examination is 
made as to the limits of the rule, the result will be 
found to be that it only prohibits this impeachment in 
three cases, viz.: (1) The calling of witnesses to im- 
peach the general character of the witness, and (2) the 
proof of prior contradictory statements by him, and 
(3) a contradiction of the witness by another, when 
the only effect isto impeach, and not to give any 
material evidenceupon any issue in the case. Law- 
rence v. Barker, 5 Wend. 301-305; People v. Safford, 5 
Den. 112; Thompson v. Blanchard, 4 N. Y. 303-311; 
Coulter v. Express Co., 56 id. 585; 2 Starkie Ev. (9th 
Am. ed.), marg. pp. 244-250; 2 Phil. Ev. (C. & H. and 
ed. notes), marg. pp. 981-3, and note, 602; 1 Greenl. 
Ev., § 442. 

In regard to the first elass, the rule has been stated 





to rest upon the theory, that when a party calls a wit- 
ness, he presents him to the jury as worthy of belief; 
and to allow him to call witnesses thereafter to im- 
peach his general character as a man would be to per- 
mit an experiment to be made upon the jury by pro- 
ducing a person as worthy of belief, whom he knows, 
and has witnesses to prove, to be the contrary, and if 
his evidence be favorable, to get the benefit of it, and 
if the reverse, to overwhelm it by the impeaching 
witnesses. 

In such a case as this however there is no deception. 
The defendant calls the very man he accuses of the 
fraud, as a witness to prove it, and says in effect to the 
jury that such evidence as the witness gives, which 
tends to show the perpetration of the fraud alleged is 
forced from him by the exigencies of the case and the 
surrounding facts which cannot be denied, while that 
which he gives that looks toward an explanation of 
the fraud the jury shall give such faith to as under all 
the facts in the case they may think it entitled to. 

As to the second class in which an impeachment is 
forbidden, the authorities in England were in conflict, 
many of the judges thinking it allowable to prove 
prior contradictory statements by a witness, but the 
weight of authority was against it, thereby creating 
the occasion for an interference by the Legislature with 
the law of evidence, which passed an act permitting 
just such evidence under certain restrictions. See 
Common Law Procedure Act of 1854 (17 and 18 Vict., 
ch. 125, § 22). 

The non-admissibility of such evidence in the courts 
of this State is of course not open to discussion. It is 
alluded to only to show the opinion of the English 
parliament —in matters of this nature almost exclu- 
sively guided by lawyers — upon this question of im- 
peaching one’s Own witness, and the readiness of that 
body to alter the law of evidence in the direction of 
what seemed to it greater opportunity of ascertaining 
and administering that for which all courts are insti- 
tuted, viz., truthand justice. 

The third of above classes, where no impeachment is 
allowed, is plainly set forth in several of the cases and 
text-books above cited. 

It is not admissible, even in the case of a witness 
called by the other side, to impeach him by proof of 
prior contradictory statements on immaterial or col- 
lateral issues, and there is not much difference in the 
two cases, and therefore no reason why it should be 
allowed with reference to one’s own witness. But all 
the cases concur in the right of a party to contradict 
his own witness by calling wittnesses to prove a fact 
— material to the issue — to be otherwise than as sworn 
to by him, even when the necessary effect isto im- 
peach him. 

Why should not the right exist to show that a por- 
tion of the evidence of your own witness is untrue by 
comparing it with another portion of the evidence of 
the same witness? The courts below say in effect that 
although a portion of Exstein’s evidence shows that 
he provided for payment in his assignment for fictitious 
debts, yet the other portion of his evidence—if believed 
— shows that such debts were not fictitious, and al- 
though the defendant was at liberty to call other wit- 
nesses to prove that the explanation was false, yet as 
he did not do so the explanation must stand as matter 
of law, and he cannot be heard to contend that it is 
proved false by its own absolute and inherent im- 
probability. We do not believe, at least in such a 
case as this, that the rule goes to any such length. 

The plaintiffs cite the case of Branch v. Levy, 46 N. 
Y. Super. 428, as upholding the rule laid down by the 
trial court. The plaintiffs there brought an action to 
recover damages from defendant for the non-delivery 
of coupons bought from the defendants’ agent as 
plaintiffs claimed, but defendants denied the agency, 
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and alleged they had sold the coupons to the person 
whom plaintiffs alleged was their agent, and had no 
liability for his subsequent acts. On the trial the 
plaintiffs sustained their claim prima facie by certain 
letters and circumstances which —as the court said — 
in the absence of explanation by defendants, made a 
question for the jury. The plaintiffs then for some in- 
explicable reason called one of the defendants, who 
swore that the person selling the bonds to the plain- 
tiffs was not the agent of the defendants, but they had 
simply sold him the bonds. The court held the plain- 
iffs concluded by this evidence and that they must 
take it as wholly credible; that credibility could rot 
be divided, and that it was attached to the moral 
oharacter. 

That case comes very near the one under discussion, 
aud it is hard to see why the plaintiffs should not have 
been allowed to go tothe jury upon the whole of their 
case, letters, documents and explanation and why 
they should not have been allowed to ask the jury to 
believe the documents and letters and reject the 
explanation as in their judgmentuntrue. To say that 
credibility is a part of the moral character and indi- 
visible is to run counter to the well-established rule as 
to adverse witnesses above referred to, whose testi- 
mony you may ask a jury to believe in part, and to 
disbelieve the residue. The case ought not to be 
followed. 

It is a good general rule that the credibility of a wit- 
ness is matter for the jury, and the fewer technical 
obstructions there are to the practical operation of that 
rule the better. 

We think that the whole evidence of Exstein in this 
case should have been submitted to the jury for them 
to pass upon its credibility, and that they were at 
liberty to believe that portion which tended to show 
the debts to be fictitious and to disbelieve the explana- 
tion, or that they might regard it as sufficient just as 
in their judgment, intelligently and honestly exer- 
cised, they might determine. 

Of course we do not mean by this decision to give 
any intimation as to which view should be taken by 
the jury, we only decide that it was a question for 
them and not the court. 

The judgment should be reversed anda new trial 
granted, costs to abide the event. 

All concur. 

Judgment reversed. 


—\_._—__— 


CONSTITUTIONAL LA W— RIGHT OF THE AC- 
CUSED TO HAVE COMPULSORY PROCESS 
‘FOR WITNESSES. 


SUPREME COURT OF MISSOURI, MARCH 4, 1887. 


Ex PARTE MARMADUKE. 


One statute of Missouri makes felons competent as witnesses. 
Another so restricts the use of the writ of habeas corpus 
ad testificandum that no one, not even a person accused 
of crime, can obtain the writ for the purpose of procuring 
the production in court of a felon undergoing sentence of 
imprisonment, to testify in his behalf. Held, that this 
latter statute does not conflict with that provision of the 
Constitution, which guarantees to every person accused of 
crime the right to have process to compel the attendance 
of witnesses in his behalf. 


Qs habeas corpus. 


On the night of October 25, 1886, an express car on the 
St.Louis and San Francisco Railway,near St. Louis, was 
robbed of $60,000 in cash. The express messenger, one 
David S. Fotheringham, was found in the car bound 
and gagged. Frederick Wittrock and W. W. Haight 





were arrested for the crime, pleaded guilty, were sen- 
tenced to the penitentiary,and were accordingly incar- 
cerated. Fotheringham was indicted as an accomplice. 
Being about to be put upon his trial, in the Criminal 
Court of the city of St. Louis,he sued out of that court 
a writ of habeas corpus ad testificandum, directed to 
Darwin W. Marmaduke, the warden of the peniten- 
tiary, requiring him to produce the body of said Witt- 
rock before that court. To this writ the warden made 
return that he had no legal authority to remove the 
body of said Wittrock from the penitentiary, and 
therefore he declined to comply with the writ. There- 
upon the Criminal Court issued its writ of attachment, 
directed to the sheriff of Cole county, and command- 
ing him to arrest the warden and have his body before 
the court, to answer as for a contempt in not obeying 
the writ first issued. The warden was accordingly ar- 
rested, aud being held in custody by the sheriff, sued 
out this writ of habeas corpus, upon the hearing of 
which the foregoing facts appeared in substance. 


Banton G. Boone, attorney-general, for the petitioner. 


Chas. P. Johnson, Thos. B. Harvey and Henry M. 
Bryan, contra. 

Norton, C. J.: The right of petitioner to be dis- 
charged is mainly dependent on the question whether 
section 4031, Rev. Stat., is, or not, a valid law. The 
section is as follows: 

Courts of Record and any judge or justice thereof 
shall have power, upon the application of any party to 
a suit or proceeding, civil or criminal, pending in any 
court of record or public body authorized to examine 
witnesses, to issue a writ of hubeas corpus for the pur- 
pose of bringing before such court or public body any 
person who may be detained in jail or prison within 
this State, for any cause except a sentence for felony, 
to be examined as a witness in such suit or proceeding 
on behalf of the applicant. 

This identical statute is found in the Revised Stat- 
utes of 1835, section 11, page 623. Itis also found in 
the revision of 1845, section 1089; also in the revision 
of 1855, volume 2, section 24, page 1582; also in the 
general statutes of 1865, section 22, page 588, and is 
carried into the Revised Statutes of 1878 as section 
1031. ; 

It will be thus seen that the law now assailed as 
being unconstitutional, has remained on the statute 
books of the State unchallenged, so far as the judicial 
records of the State show, for more than fifty years. 
By way of answer it is stated in the brief, and was 
orally argued by respondent’s counsel, that previous 
to and up to 1879 most persons who were convicted of 
felonies were rendered incompetent to testify as wit- 
nesses and that the section in question, forbidding 
persons convicted of felony from beiug taken from the 
penitentiary on a writ of habeas corpus ad testificun- 
dum, into court for the purpose of being examined as 
witnesses, was intended to apply to that class of felons 
who were disqualified as witnesses. This is no answer, 
for two reasons: First, because if the statute meant 
only this, there existed no reason whatever for its 
passage, inasmuch as without such statute it is not to 
be presumed that any court ;would issue a writ of 
habeas corpus to bring before it a person convicted of 
a felony to testify, who when brought could not testify 
by reason of such conviction disqualifying and render- 
ing him incompetent as a witness in any case. It haa 
grown into a maxim tbat a court will not do a useless 
thing, and it cannot be presumed that it was the in- 
tention of the Legislature in the passage of this statute 
to forbid the courts from issuing this writ when they 
could not have issued it without stultifying themselves. 
This writ of habeas corpas ad testificandwm, under any 
practice, either in this country or in England, is never 
issued except to bring a witness competent and quali- 
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fied to testify when brought, and never to bring a per- 
son who could not testify when brought by reason of 
his being disqualified as a witness. 

A second reason is because, while the above con- 
struction gives no force to the statute, there is another 
construction which is reasonable and gives force and 
efficacy to it. It is this: That previous to 1879, under 
our criminal code, a very great number of persons who 
were convicted of certain classes of felonies were not 
rendered by reason of such conviction incompetent to 
testify as witnesses, and it does no violence to reason 
to hold that it was the intention of the Legislature in 
enacting the section in question, while it is broad 
enough to include all who were under sentence for 
felony, to make it peculiarly apply to that class of 
felons who were not by reason of their conviction dis- 
qualified as witnesses. 

Section 9, article 13, of the Constitution of 1820, and 
section 18, article 1, of the Constitution of 1865, pro- 
vide that ‘tin all criminal prosecutions the accused 
has the right to have compulsory process for witnesses 
in his favor.” 

In the Constitution of 1875, section 22, article 2, it is 
provided that “in all criminal prosecutions the ac- 
cused shall have the right to have process to compel 
the attendance of witnesses in his behalf.” 

The learned counsel tor respondent insist that the 
change of the words as found in the Constitution of 
1820 and 1865 ‘“‘to have compulsory process for wit- 
nesses in his favor’’ to the words as found in the Con- 
stitntio: of 1876, * to have process to compel the attend- 
ance of witnesses in his behalf,” has worked sucha 
change as to give some additional right to a person 
criminally charged which he did not have under the 
Constitutions of 1820 and 1865, and a change so radical 
as to bring said section 4031 in conflict with the Con- 
stitution, and operate as a repeal of it. 

While there is a change in wording, a change in the 
form of expression, the phrase as used in the Constitu- 
tion of 1820 and 1865 means the same thing as that 
which is used in the Constitution of 1875. 

Compulsory process for a witness signifies and means 
@ process that will compel the attendance of such wit- 
ness, a process that will bring a witness into court who 
refuses to come without it. And nothing is added to 
the force of a provision which gives the accused the 
right to have compulsory process by altering the form 
of expression so as to give bim the right to have process 
to compel the attendance of witnesses in his behalf. 
Both forms of expression convey to the mind precisely 
the same meaning. 

Iu the Constitution of 1820 and 1865 the form of ex- 
pression that the accused “‘ has the right to have com- 
pulsory process for witnesses in his favor’’ was changed 
in the Constitution of 1875 so as to read “shall have 
the right to process to compel the attendance of wit- 
nesses in his behalf,’”’ and it might as well be argued 
that change of the words “ has the right ” to the words 
**shall have the right,” and change of words “ wit- 
nesss in his favor’’ to ‘‘ witnesses in his behalf ’’ altered 
the meaning of the section, as to argue that the mean- 
ing of the clause as contained in the Constitutions of 
1820 and 1865 ‘* to have compulsory process for his wit- 
nesses,” was either altered or enlarged by changing the 
form of expression so as to read, “‘to have process to 
compel the attendance of witnesses.” It therefore 
follows from what has been said thatif said section 
4034 is invalid under the Constitution of 1875, it was 
also invalid under the Constitutions of 1820 and 1865° 
And although it stood on the statute books of the 
State thirty years before the Constitutions of 1865 and 
1875 were framed, the framers of those Constitutions 
did not make the discovery that it was invalid, nor 
provide against it, nor has it been as before stated as- 
sailed till now. I do not make this statement to give 
color or countenance to the idea that an act of the 





Legislature which is ;unconstitutional at its inception 
is rendered valid by having remained on the statute 
books, unassailed, for more than half a century, or to 
the idea that such a statute ought not, because of itg 
antiquity, to be declared void, but to deduce from its 
nonassailment for so long a time the presumption that 
its unconstitutionality is neither so apparent or clear 
as counsel contend it is, or else it would in all proba- 
bility not have been re-enacted through a long series 
of years or remained free from attack. 

But casting aside this presumption, we are of the 
opinion that the statute in question is valid. 

The Constitution which confers upon a person crimi- 
nally charged the right to compulsory process for wit- 
nesses also declares and casts upon the Legislature the 
duty and power of enacting laws forthe punishment 
of crimes, and in the exercise of this power laws have 
been enacted providing that persons convicted of cer- 
tain felonies shall be punished by imprisonment in the 
penitentiary for a term of years, in no case less than 
for two years. The effect of these laws is to bring 
together in one place this criminal class from all parts 
of the State and aggregate them into a community 
separate and distinct from all others and now number- 
ing about 1,600 persons. For such as this, composed 
in the main of lawless and desperate men with all their 
civil rights, suspended during the respective terms of 
their imprisonment, as declared by section 1667, Re- 
vised Statutes, provision must be made for their safe 
keeping and regulations made for their government 
and control, and to accomplish these ends this class of 
persons have been put by the Legislature under the 
control and management of a warden, deputy warden, 
guards, etc., and confined ina place called the peni- 
tentiary, with strong walls, guarded by armed men to 
prevent their escape in the day-time, and with secure 
cells in which they are locked at night. We do not 
believe that the Legislature, in the exercise of their 
right to make regulations for the government for the 
class of convicts, transcended its power by providing, 
as has been done, by said section 4031, that the warden 
having them in custody should not be required to take 
such convicts and surrender them to the various courts 
of the State to testify as witnesses. Such a regulation 
we do not regard as unreasonable, but as one proper to 
be made in view of the fact that the thing prohibited, 
it allowed to be done, would interfere with the govern- 
ment of such convicts by affording them facilities for 
escape, and for the time being put it out of the power 
of the warden, the chief and controlling officer of the 
penitentiary, to exercise that supervisory control so 
essential to the management of such a community of 
persons put by law in his charge, and besides this it 
would place the convict in such position that it would 
be in his power to exchange imprisonment in the 
penitentiary with hard labor for simple imprisonment 
in a county jail without labor by his refusal when pro- 
duced in court to answer proper questions or to testify 
at all, in either of which events the court could com: 
mit him to the jail of the county. 

This is not an argument ab imconvenienti, but is made 
for the purpose of showing that the regulation made by 
said section 4031 is a reasonable and proper regulation 
and therefore one within the power of the Legislature 
to make, and that the right given to those criminally 
charged isto that extent subordinated tothe power con- 
ferred upon the Legislature over this class of persons. 

The power of the Legislature to provide a penitenti- 
ary in which all persons from every portion of the 
State who are or may be convicted of certain felonies 
are to be confined, carries with it necessarily the power 
to makesuch regulations for their government and 
detention therein as are reasonable and in its judgment 
necessary to keep them safely where the sentence of 
the court puts them. 

The power of the Legislature to provide that all per 
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sons convicted of felony shall forever be disqualified 
is undisputed, and inasmuch asthe greater includes 
the less, their power to provide that such persons shall 
not for the time they are undergoing sentence of im- 
prisonment in the penitentiary be taken therefrom 
into the various courts of the State, logically follows 
and is equally indisputable, and said section 4031 does 
nothing more than this. 

The sacred right of one criminally accused to have 
process to compel the attendance of his witnesses stands 
upon the same footiug as other rights conferred and 
secured by the Constitution, and all of them are 
equally sacred and should be considered alike and 
with reference to each other, so as to avoid conflict. 

The Constitution provides that private property shall 
not be taken for private use, but notwithstanding this 
we have a statute which requires railroad companies 
to pay to the owners of stock killed on their roads by 
reason of their failure to erect fences along the sides 
of their roads not only the actual damages sustained, 
but double the amount of such damages, which is to 
that extent a taking of private property for a private 
use, and although the Constitution forbids this being 
done, the statute has been held to be valid in several 
decisions of this court, notably soin the case of Humes 
v. Missouri Pacific Railway Company, 82 Mo. 221, the 
judgment in which case was, on appeal to the Supreme 
Court of the United States, affirmed. In that case 
twenty or thirty statutes which have stood upon the 
statute book are grouped together, in which double 
and treble damages are allowed in the classes of cases 
specified. And what is there said with reference to 
these statutes may be applied to the one under con- 
sideration. 

“Some of these statutes are old and historic. They 
are interwoven with the legislative policy of the State. 
Their long continuance justifies the presumption that 
the people and their law-makers have found them pre- 
servative of the public welfare and a shield of just 
protection to private property. 

“Why therefore in respect to the constitutional 
provision under consideration, should the framers of 
the Constitution of 1875intend by the general language 
employed to sweep away all the sanctioned legislative 
enactments? Is it not reasonable to assume that had 
it been in the mind of the framers of the Constitution 
to strike so deep into the body of the legislative branch 
of the government, that they would have done so by 
theemployment of words so direct and pertinent as 
to have made the purposes unmistakable?” 

It is provided in the Constitution that when private 
property is taken for public use and the owner thereof 
is damaged thereby, that compensation therefor shall 
be made by the payment of the same to him or into 
court for him before his proprietary rights shall be 
disturbed. 

In the case of St. L. &S. F. Co. v. Evans & Howard 
Brick Company, 85 Mo. 307, certain sections of the 
statute relating to condemnation proceedings were 
drawn in question as being in conflict with the con- 
stitutional provision above referred to, and the court, 
speaking through Justice Sherwood, in effect said: 
“That Constitutions are instruments of a practical 
nature to be construed with the help of common 
sense;’’ that it would be doing violence to all known 
rules of interpretation to assume that those who framed 
or those who by their votes adopted our Constitution 
were actuated by no intelligent purpose in that behalf. 
On the contrary it must be assumed that they were 
familiar with the vicissitudes incident to condemna- 
tion proceedings and with the statutory provisions 
relating thereto. 

Andit is further said: ‘‘As the Legislature has re- 
vised the general law relating to condemnation of land 
it will be presumed that the attention was directed to 
the subject of the necessity of conforming that law to 





the constitutional provisions, and such revision must 
be regarded as a legislative construction of that section 
of the Constitution under consideration, and that the 
general law is in conformity thereto. This legislative 
exposition is entitled to some weight as the authori- 
ties show, and the courts may rely with some confi- 
dence upon the conclusion reached by the Legislature, 
and the statute is to be viewed, pro hac vice, in the 
same light as though the Legislature hud enacted a 
new statute in compliance with constitutional require- 
ments and had prescribed by law the manner in which 
compensation for land taken shall be ascertained. 
Prima facie this law is constitutional, and conforms in 
all essential particulars to the organic law, and the 
well-known rule of construction applies, that a statute 
is not to be presumed repugnant to the Constitution 
until such repugnance is made to appear beyond a 
doubt.”’ ‘“‘ Asaconflict between the statute and the 
Constitution is not to be applied, it would seem to 
follow that where the meaning of the Constitution 
is clear, the court, if possible, must give the statute 
such a construction as will enable it to have effect.” 

In the case before us, section 4031 was enacted in 
1835, and was a legislative construction of the Consti- 
tion of 1820 in regard to compulsory process for wit- 
nesses. So it was thus construed by the re-enactment 
of the section in 1845 and 1855. So it was thus con- 
strued in 1865, under the Constitution of 1865, and also 
under the Constitution of 1875, by the revision of 1879. 
So that if a single legislative construction of the Con- 
struction has been put on a clause of the Constitution 
for more than fifty years and by five Legislatures at 
the end of each decade of ten years. 

So in the case of State v. Whitten, 68 Mo. 92, the court 
held, speaking throuch Sherwood, J., that it was in 
the discretion of the court to limit the number of wit- 
nesses to be heard on an issue pending upon an applica- 
tion for a change of venue in said case, although it 
would seem that the constitutional provision giving 
process to compel the attendance of witnesses was 
broad enough togive hima right to all his witnesses 
without reference to their number, and yet it was held 
in the above case that the court had the right, as it did 
in the case, limit the number to six, and it may be 
proper to say that the reasoning contained in the 
opinion fully justifies the conclusion reached. 

What is said in the case of the Stute v. Able, 65 Mo. 
357, may not be inappropriate here, to the effect that 
“if either department of the Government may lightly 
overstep the limits of its constitutional powers, it 
should be that one whose official life would soon be at an 
end. Ithas the least motive to usurp power not given, 
and the people can sooner relieve themselves of its 
mistakes. Herein is a sufficient reason that the courts 
should never strike down a statute unless its conflict 
with the Constitution is clear. The judiciary ought 
to concede to the Legislature as much purity of purpose 
as it would claim for itself, as honest a desire to obey 
the Constitution and also a high capacity to judge of 
its meaning. Of course the Constitution is above and 
paramount to all statutes, and where there is a clear 
and manifest conflict between the two the former 
must prevail over the latter.’ 

For the reasons given we are of the opinion that the 
prisoner is entitled to be discharged from his imprison- 
ment by the sheriff of Cole county, and he is hereby 
discharged. 

Judges Ray, Black and Brace concur; Judge Brace 
concurring in the result and Judge Black in a separate 
opinion; Judge Sherwood dissents. 


—_—__>—__—_ 


NEW YORK COURT OF APPEALS ABSTRACT. 


CONTRACT—TO OBTAIN RELEASE OF MORTGAGE— 
STATUTE OF FRAUDS--ULTRA VIRES.—In January, 1876, 
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D. conveyed to plaintiff by warranty deed a house and 
lot for the consideration of $1,500, in purt payment of 
which the plaintiff gave back to D.a mortgage of 
31,363.81, payable in installments. Upon the same 
with other property there were two prior mortgages, 
ithe first one of which, of about $5,000, was held by the 
defendant, and the other, of about $4,000, was held by 
M. Plaintiff, before this mortgage became due, and 
on the 22d day of July, 1876, paid the amount thereof, 
being $1,393.33, to the defendant. The defendant then 
ihad possession of the mortgage. There was a conflict 
‘of evidence as to the circumstances under which the 
ibank took the plaintiff's mortgage. It was claimed on 
ithe part of the plaintiff that the bank held it as col- 
lateral security for certain obligations held by the 
bank against Dygert, and therefore that it had an 
interest in the security when it was paid to the bank 
by the plainiiff. The bank, on the other hand, insisted 
that it held the mortgage simply as the custodian of 
Dygert, for the simple purpose of receiving payments 
which might be made thereon by the plaintiff. The 
issue was sharply contested, and was found by the 
jury against the defendant. So also there was a conflict 
of evidence as to the verbal agreement alleged by the 
plaintiff to have been made by the defendant, through 
its cashier, with him. to the effect, that if the plaintiff 
would pay the mortgage to the bank, the bank would 
release their mortgage on the plaintiff's lot, and would 
also procure for the plaintiff a release of the Rasbach 
and Myers mortgage. This issue also the jury found 
aguinst the defendant, and in favor of the plaintiff. 
The findings of the jury upon these issues are not un- 
supported by evidence, and this court cannot review 
their decision on the facts. Upon the findings of the 
jury there was ample consideration for the agreement 
of the bank to procure a release of the Rasbach and 
Myers mortgage. It must be assumed that the plain- 
tiff paid his mortgage to the bank before maturity, 
upon the faith of the promise of the bank. He 
thereby changed his position and did what he was 
under uo obligation to do. The agreement was not 
within the statute of frauds. The undertaking of the 
bank was original and not collateral. Prime v. 
Korhler, 77 N. Y.91; Milks v. Rich, 80 id. 269, and 
cases cited. Nor was it a contract for the sale of lands 
or of any interest in lands. We are also of opinion 
the contract on the part of the bank was not ultra 
vires. The bank had an interest in securing payment 
of its obligations against Dygert. The arrangement 
with the plaintiff was an ordinary business trans- 
action, and within the usual power of a business cor- 
poration, and although an agreement by a bank to 
procure arelease of a mortgage held by a third per- 
son is not primarily an agreement relating to banking, 
yet when made to secure payment of a debt due to 
the bank, it cannot be said to be foreign to the pur- 
poses, or beyond the powers of the corporation. March 
1, 1887. MeCraith v. National Mohawk Valley Bank. 
Opinion per Curiam. 


CRIMINAL LAW—RAPE—PREVIOUS ATTEMPT—DIS- 
CLOSURE TO THIRD PERSON—UNEXPLAINED DELAY.— 
(1) Upon the trial of an action for rape, it is com- 
petent for the prosecution to prove by the complainant 
that four days before the act complained of, the de- 
fendant madean unsuccessful attempt to commit the 
same offense upon her. It is quite true that it isa 
general rule of law that upon the trial of a prisoner 
for one offense, itis improper to prove that he has 
been guilty cf other offenses; as where a prisoner is 
put upon trial for larceny, or burglary, or murder, it 
is incompetent to prove that he has been guilty of 
other larcenies, or burglaries, or murders, or other 
crimes. In thiscase it would have been incompetent 
to prove that the defendant had committed, or at- 
tempted to commit, a rape upon any other woman. 








But where a prisoner is tried for a particular crime, it 
is ulways competent to show upon the question of hig 
guilt that he had made an attempt at some prior time, 
not too distant, to commit the same offense. Upon 
the trial of a prisoner for murder it is competent to 
sbow that he had made previous threats or attempts 
to kill his victim. People v. Jones, 99 N. Y. 667. 
Upon the same principle, it must always be competent 
to show that one charged with rape had previously 
declared his intention to commit the offense, or had 
previously made an unsuccessful attempt to do so. In 
this case, if witnesses other than the complainant 
could have been called, who witnessed the unsuccess- 
ful attempt of the defendant to ravish the complain- 
ant four days before the crime was in fact accom- 
plished, no one would have questioned the compe- 
tency of their evidence. And the evidence is not ren- 
dered incompetent because it comes from the com- 
plainant herself. It is not as valuable or trustworthy 
or important as if it had come from other witnesses, 
It probably did not have a very important bearing 
with the jury, because unless they believed her eyvi- 
dence as to the principal offense, they would not be- 
lieve her evidence as to the prior attempt. But it may 
have had some tendency to corroborate her story as 
to the principal offense, and thus may have had some 
weight with the jury. But whether it was important 
or not, there is norule which condemns it, and there 
is abundant authority to justify its reception. Whart. 
Crim. Ev. 35, 46, 49; State v. Knapp, 45 N. H. 156; 
Strang v. People, 24 Mich. 6; Sharp v. State, 15 Tex. 
App. 171; Reg. v. Rearden, 4 F. & F. 76; Regina v. 
Jones, 4 L. R. 154; Rex v. Chambers, 3 Cox Crim. Cas, 
92; Williams v. State, 8 Humph. 585; State'v. Walters, 
45 Iowa, 389; Com. v. Nichols, 114 Mass. 285; Com. v. 
Lahey, 14 Gray, 92; Com. v. Merriam, 14 Pick. 518; 
State v. Marvin, 35 N. H. 22; State v. Wallace. 9 id. 
513; State v. Way, 5 Neb. 287; Lawson v. State, 20 Ala. 
65. (2) The rule which admits evidence of a disclosure 
made by the complainant to a third person, that the 
crime of rape had been committed upon her, requires 
that such disclosure should be recent, and made at the 
first suitable opportunity. A disclosure made by the 
complainant nearly eleven months after the crime 
was alleged to have been committed should not be re- 
ceived in evidence in the absence of any reasonable 
excuse justifying the long delay. Citing Baccio v. 
People, 41 N. Y. 265; Higgins v. People, 58 id. 377; 1 
Hale Pleas Crown, 632; 1 East Pleas Crown, 445; 4 
Black Com. 214. Any considerable delay on the part 
of a prosecutrix to make complaint of the outrage 
constituting the crime of rape is a circumstance of 
more of less weight, depending upon the other sur- 
rounding circumstances. There may be many reasons 
why a failure to make immediate or instant outcry 
should not discredit the witness. A want of suitable 
opportunity or fear may sometimes excuse or justifya 
delay. There can be no iron rule on the subjeet. The 
law expects and requires that it should be prompt, 
but there is and can be no particular time specified. 
The rule is founded upon the laws of human nature, 
which induce a female thus outraged to complain at 
the first opportunity. Such is the natural impulse of 
an houest female. In Connecticut a more liberal rule 
as to the disclosures made by a prosecutrix has been 
adopted than prevails in this State. State v. De Wolf, 
8 Conn. 93; State v. Byrne, 47 id. 465. There it may 
be proved, not only that she made disclosures of the 
crime, but the details of the crime as she disclosed 
them may also be proved. In the two cases cited the 
disclosures were made after a much longer time than 
in any other case which has come to our attention. Ip 
the first case the complainant was deaf and dumb, and 
the disclosure was made more than a year after the 
commission of the crime. But there she was pre- 
vented from making the disclosure by the threats and 
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influence of the prisoner over her, and it was held 
that her mental and physical condition were such as 
to furnish her an excuse for not making an earlier dis- 
closure. In the other case the complainant did not 
make the disclosure until more than a year and a half 
after the commission of the crime. But she was only 
twelve years old, and the defendant was her step- 
father, and she was living in his family, and he threat- 
ened to take her life if she told her mother or any- 
body else what had happened. Under such circum- 
stances it was held to be for the jury in weighing her 
evidence to determine what effect should be given to 
ber failure to make an earlier disclosure. It will be 
seen from these authorities that the very reasun upon 
which the rule is based for the reception of such evi- 
dence requires that the disclosure should be recent, 
and made at the first suitable opportunity. But there 
may be circumstances which will excuse delay, as 
when the prosecutrix is under the physical control of 
the defendant, when she is among strangers, and there 
is no one in whom she can confide, when she is in- 
duced to silence by threats, and is so far within the 
power or reach of the defendant that the threats may 
be executed. In such and other like cases delay may 
be excused and the disclosure may be proved and all 
the facts submitted to the jury for them to determine 
what weight shall be given to the disclosure and what 
effect the delay shall have. March 1, 1887. People v. 
O'Sullivan. Opinion by Earl, J. 


TAXATION—DELIVERY OF ASSESSMENT-ROLL—NOTICE 
—ACT OF 1880, CH. 269.—A failure to comply with sec- 
tion 9 of chapter 269, Laws of 1880, which requires that 
the completed and verified assessment-roll shall be de- 
livered to the town clerk ‘‘on or before the first day 
of September,"’ will not render the assessment void. 
The sole object of the provision of the act requiring 
the assessors to publish a notice of the delivery of the 
assessment-roll to the town clerk is to set running the 
fifteen days within which parties aggrieved may sue 
out their writ. Omission to publish the notice does 
not affect the validity of the assessment. March 8, 
1887. People v. assessors of Wilson. Opinion by 


Finch, J. 
——__>_——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


APPEAL — CERTIFICATE OF DIVISION OF OPINION — 
NATIONAL BANK — EMBEZZLEMENT — INDICTMENT.— 
(1) The act of Congress which authorizes any question, 
upon which the judges of the United States Circuit 
Court are divided, to be certified to the Supreme Court, 
does not authorize the certiticate of a division of opin- 
ion upon a question so vague and general us whether 
“either of the counts of the indictment charges the 
defendants with an offense under the laws of the 
United States.” (2) Rev. St. U. S., § 5209, punishing 
the president, cashier, or agent of any national bank 
who shall embezzle or misapply any of its funds, an 
indictment under the statute, charging the defendant 
with committing the offense charged as president and 
agent, is good. (3) Rev. St. U. S., §5209, punishing the 
president, cashier, or agent of any national bank who 
shall embezzle or willfully misapply any of its funds, 
an indictment under the statute charging that the 
funds alleged to have been embezzled were at the time 
in the possession of the defendant as president and 
agent, means that they had come into his possession in 
his official character, so that he held them in trust for 
the bank, and fully and exactly describes the offense 
of embezzlement under the act. But so faras the 
indictment charges defendant with a willful mis- 
application of the funds of the bank, it is not neces- 
sary to allege that they had previously been intrusted 





to the defendant. A willful and criminal misapplica- 
tion of the funds of the association may be made by an 
officer or agent of the bank without having previously 
received them into his manual possession. In the case 
of U. S. v. Britton, 107 U. S. 655, the offense of will- 
fully misapplying the funds of a banking association, 
as defined by the statute, was considered with refer- 
ence to the facts in that case. It was there held 
that a willful and criminal misapplication of the 
funds, as defined by section 5209, did not include every 
case of an unlawful application of funds, inasmuch as 
in the very statute itself there were other instances of 
unlawful misapplication evidently not embraced 
within the intention of section 5209. For that reason 
it was held in that case that it was necessary to specify 
the particulars of the application, so as to distinguish 
that charged in the indictment as willful and crimi- 
nal from those others contemplated by the statute 
which were unlawful but not criminal; and it was 
held to be of the essence of the criminality of the mis- 
application that there should bea conversion of the 
funds to the use of the defendant, or of some person 
other than the association, with intent to injure and 
defraud the association, or some other body corporate 
or natural person. Nowif in addition it be necessary 
to the commission of the offense of willfully misap- 
plying the funds of the bank that they should have 
come previously into the possession of the defendant 
in his official capacity, so that he could be said to have 
been intrusted with their possession, all distinction 
between the offenses of willfully misapplying the 
funds and of embezzlement would disappear. But it 
is evidently the intention of the statute not to use the 
words ‘‘embezzle’’ and ‘willfully misapply” as 
synonymous. In order to misapply the funds of the 
bank it is not necessary that the officer charged should 
be in actual possession of them by virtue of a trust 
committed to him. He may abstract them from the 
other funds of the bank unlawfully, and afterward 
criminally misapply them, or by virtue of his official 
relation to the bank he may have such control, direc- 
tion, and power of management as to direct an applica- 
tion of the funds in such a manner and under such 
circumstances as to constitute the offense of willful 
misapplication. And when it is charged, asin the 
counts of this indictment, that he did willfully mis- 
apply certain funds belonging to the association by 
causing them to be paid out to his own use and benefit 
in unauthorized and unlawful purchases, without the 
knowledge and consent of the association, and with 
the intent to injure it, it necessarily implies that the 
acts charged were done by him in his official capacity, 
and byvirtue of power, control, and management 
which he was enabled to exert by virtue of his official 
relation. This, we think, completes the offense in- 
tended by the statute of willful misapplication of the 
moneys and funds of a national banking association. (4) 
Rev. St. U. S., § 5209, punishing the president, cashier, 
or agent of a national bank embezzling or willfully mis- 
applying its funds, and any person aiding or abetting 
any officer, clerk, or agent in any such act, an indict- 
ment charging the president of the bank with aiding 
and abetting one who is alleged to be cashier to mis- 
apply the funds of the bank, need not charge that the 
president knew that such person was cashier. (5) 
Rev. St. U. S., § 5209, punishing the president, cashier, 
or agent of any national bank who shall embezzle, ab- 
stract, or willfully misapply any of its funds, with in- 
tent to injure or defraud the bank. or any other per- 
son, or to deceive any officer of the bank, held, the 
offense of abstracting the funds of the bank under this 
section is not so equivalent to the offense of larceny 
that, in an indictment for the abstracting, the offense 
must be described by the words used to describe 
larceny. It is true that the word ‘‘abstract,’’ as used 
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in this statute, is not a word of settled technical mean- 
ing like the word ‘‘embezzle,’’ as used in statutes 
defining the offense of embezzlement, and the words 
** steal, take, aud carry away,’’ as used to define the 
offense of larceny at common Jaw. It is a word how- 
ever of simple, popular meaning, without ambiguity. 
It means to take or withdraw from; so that to abstract 
the funds of the bank, or a portion of them, is to take 
and withdraw from the possession and control 
of the bank the moneys and funds alleged to be so ab- 
stracted. This, of course, does not embrace every 
element of that which under this section of the stat- 
ute is made the offense of criminally abstracting the 
funds of the bank. To constitute that offense, within 
the meaning of the act, it is necessary that the moneys 
and funds should be abstracted from the bank with- 
out its knowledge and consent, with the intent to in- 
jure or defraud it, or some other company or person, 
orto deceive some officer of the association, or an 
agent appointed to examine its affairs. All these 
elements are contained in the description of the offense 
in the count in question. The count is therefore 
sufficient within the decisions of this court upon simi- 
lar statutes. U.S. v. Mills, 7 Pet. 138; U. 8S. v. Sim- 
mons, 96 U. S. 360; U. 8. v. Carll, 105 id. 611; U. 8. v. 
Britton, 107 id. 655. Unlike the word ‘‘ misapply,” as 
used in the same section, the word ‘‘abstract’’ is not 
ambiguous, because it does not appear from other parts 
of the statute that there are two or more kinds of 
abstracting, both unlawful, but only one described as 
a criminal offense. The word “abstract,” as used in 
the statute therefore has but one meaning, being that 
which is attached to it in its ordinary and popular use. 
It is to be accepted with that meaning in framing an 
indictment under the section, which is not required, 
in order to be sufficient, to contain more than those 
allegations which are necessary, when added to the 
allegation of abstracting, to complete the description 
of the offense intended by the statute. This the count 
in question sufficiently does. (6) Rev. St. U. S., § 
5209, punishing the president or other officer of any 
national bank who embezzles or willfully misapplies 
any of its funds, held, an indictment under the statute 
charging oue with the offense as president of a certain 
national bank, * duly organized and doing business at 
the village of,” etc., sufficiently states that the bank 
was organized under the national banking act to carry 
on the business of banking. Feb. 7, 1887. United States 
v. Northway. Opinion by Matthews, J. 

CRIMINAL LAW — JUROR — COMPETENCY — STATE- 
MENT IN PUBLIC JOURNAL — EVIDENCE — OPINION OF 
PHYSICIAN — REASONABLE DOUBT — COMMENTS OF 
COUNSEL.— (1) Evidence in a criminal case, printed in 
a newspaper, is “‘a statement in a public journal,” 
within the meaning of the act of Utah, declaring that 
no person shall be disqualified as a juror by reason of 
his having formed or expressed an opinion upon the 
matter or cause to be submitted to him, ‘* founded 
upon public rumor, statements in public journals, or 
common notoriety, provided it appear to the court, 
upon his declaration under oath or otherwise, that he 
can and will, uotwithstanding such an opinion, act 
impartially and fairly upon the matters submitted to 
him.” (2) The opinion‘of a physician, after making a 
post mortem examination of the deceased, who,came to 
his death by a blow inflicted upon his head, as to the 
direction from which the blow was delivered, is admis- 
sible in évidence. The deceased came ‘to his death 
from a blow inflicted upon the left side of his head, 
which crushed his skull. A post mortem examination 
of the body was made by a physician, who was allowed, 
against the objection of the defendant, to give his 
opinion as to the direction from which the blow was 
delivered, after he had stated that his examination of 
the body had enabled him to form an intelligent opin- 





ion upon that point. The ground of the objection wag 
that the direction in which the blow was delivered 
was not a matter for the opinion of an expert, but one 
which should be left tothe jury. The court overruled 
the objection, and the defendant excepted. The wit- 
ness stated, as his opinion, that the blow was delivered 
from behind and above the head of the person struck, 
aud from the left toward the right. This testimony 
was supposed to have some bearing upon the case when 
considered in connection with the fact that the ac- 
cused was a left-handed man, The defendant now 
contends that it was error to admit the evidence, and 
that the error was not cured by striking it out and the 
instruction to the jury not to consider itat all. To 
this the answer is (1) that the evidence was admissible; 
and (2) that, if not admissible, the error was cured by 
the evidence being stricken out with the accompanying 
instruction. The opinions of witnesses are constantly 
taken as to the result of their observations on a great 
variety of subjects. All that is required in such cases 
that the witnesses should beable to properly make 
the observations, the result of which they give; and 
the confidence bestowed on the conclusions will depend 
upon the extent and completeness of their examination, 
and the ability with which it is made. The court be- 
low, after observing that every person is competent to 
express an opinion upon a question of identity, as ap- 
plied to persons in his family or to handwriting, and 
to give his judgment in regard to the size, color, and 
weight of objects, and to make an estimate as to time 
and distance, cited a great number of cases illustrative 
of this doctrine. We quote a passage containing them. 
‘He may state his opinion,” says the court, *‘ with re- 
gard to sounds, their character, from what they pro- 
ceed, and the direction from which they seem to come. 
State v. Shinborn, 46 N. H. 497; Com. v. Pope, 103 
Mass. 440; Com. v. Dorsey, 103 id. 412. Non-experts 
have been allowed,to testify whether certain hairs were 
human (Com. v. Dorsey, 103 Mass. 412); that one person 
appeared to be sincerely attached to another (McKee 
v. Nelson, 4 Cow. 355); as to whether another was in- 
toxicated (People v. Eastwood, 14 N. Y. 562); as to 
whether a person’s conduct was insulting (Raisler v. 
Springer, 38 Ala. 703); as to resemblance of foot-tracks 
(Hotchkiss v. Germania Ins. Co.,5 Hun, 90); as to 
value of property when competent (Brown v. Hobur- 
ger, 52 Barb. 15; Bank v. Mudgett, 44 N. Y. 514; 
Bedell v. Long Island R. Co., id. 367; Swan v. Middle- 
sex Co., 101 Mass. 173; Snyder v. Western Union R. 
Co., 25 Wis. 60; Brackett v. Edgerton, 14 Minn. 174: 
Gil. 134); as to market value of cattle, derived from 
newspapers (Cleveland R. Co. v. Perkins, 17 Mich. 
296); whether there was hard pan in an excavation 
(Currier v. Boston & Maine R., 34 N. H. 498); whether 
one acted as if she felt sad (Culver v. Dwight, 6 Gray, 
444); as to rate of speed of arailroad train ona cer- 
tain occasion (Detroit, etc., v. Van Steinburg, 17 Mich. 
99); as to whether noisome odors render a dwelling 
uncomfortable (Kearney v. Farrel, 28 Conn. 317); 
whether the witness noticed any change in the intelli- 
gence or understanding or any want of coherence in 
the remark of another (Barker v. Comins, 110 Mass. 
477; Nash v. Hunt, 116 id. 237.) Upon the same 
principle, the testimony of the physician as to the 
direction from which the blow was delivered was ad- 
missible. It was a conclusion of fact, which he would 
naturally draw from the examination of the wound. 
It was not expert testimony in the strict sense of the 
term, but a statement of a conclusion of fact, such as 
men who use their senses constantly draw from what 
they see and hear in the daily concerns of life. Con- 
necticut Mut. Life Ins. Co. v. Lathrop, 111 U. 8. 612- 
620; 4 Sup. Ct. Rep: 533. But independently of this 
consideration, as to the admissibility of the evidence, 
ifit was erroneously admitted, its subsequent with- 
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drawal from the case, with the accompanying instruc- 
tion, cured the error. It is true, in some instances, 
there may be such strongimpressious made upon the 
minds of a jury by illegal and improper testimony that 
its subsequent withdrawal will not remove the effect 
caused by its admission; and in that case the original 
objection may avail on appealor writ of error. But 
such instances are exceptional. The trial of a case is 
not to be suspended, the jury discharged, a new one 
summoned, and the evidence retaken, when an error 
in the admission of testimony can be corrected by its 
withdrawal, with proper instructions from the court 
to disregard it. We think the present case one of that 
kind. State v. May, 4 Dev. 330; Goodnow v. Hill, 125 
Mass. 589; Smith v. Whitman, 6 Allen, 562; Hawes v. 
Gustin, 2 id. 125; Dillin v. People, 8 Mich. 369; Specht 
y. Howard, 16 Wall. 564. (8) The instruction to the 
jury, which is the subject of exception, relates to the 
meaning of the words ‘‘reasonable doubt,’’ which 
should control them in their decision. The following 
is that portion which bears upon this subject: ‘The 
court charges you that the law presumes the defend- 
ant innocent until proven guilty beyond a reasonable 
doubt. That if you can reconcile the evidence before 
you upon any reasonable hypothesis consistent with 
the defendant’s innocence, you should do so, and in 
that case find him not guilty. You are further instruc- 
ted that you cannot find the defendant guilty unless, 
from all the evidence, you believe him guilty beyond 
areasonable doubt. The court further charges you 
that a reasonable doubt is a doubt based on reason, 
and which is reasonable in view of all the evidence. 
And if after an impartial comparison and considera- 
tion of all the evidence, you can candidly say that you 
are not satisfied of the defendant’s guilt, you have a 
reasonable doubt; but if after such impartial com- 
parison and consideration of all the evidence, you can 
truthfully say that you have an abiding conviction of 
the defendant’s guilt, such as you would be willing to 
act upon in the more weighty and important matters 
relating to your own affairs, you have no reasonable 
doubt.” The word “abiding” here has the siguifica- 
tion of ‘settled and fixed,’’ a conviction which may 
follow a careful examination and comparison of the 
whole evidence. It is diffiult to conceive what amount 
of conviction would leave the mind of a juror free 
from a reasonable doubt, if it be not one which is so 
settled and fixed as to control the action in the more 
weighty and important matters relating to his own 
affairs. Out of the domain of the exact sciences and 
actual observation, there is no absolute certainty. The 
guilt of the accused, in the majority of criminal cases, 
must necessarily be deduced from a variety of circum- 
stances leading!to proof of the fact. Persons of specula- 
tive minds may in almost every such case suggest pos- 
sibilities of the truth being different from that estab- 
lished by the most convincing proof. The jurors are not 
to be led away by speculative notions as to such pos- 
sibilities. Com. v. Webster, 5 Cush. 320. In Com. v. 
Costley, 118 Mass. 1, it was there also said that an in- 
struction to the jury that they should be satisfied of the 
defendant’s guilt beyond a reasonable doubt, had often 
been held sufficient, without further explanation. In 
many cases it may undoubtedly be sufficient. It is sim- 
ple, and as a rule to guide the jury is as intelligible to 
them generally as any which could be stated, with re- 
spect to the conviction they should have of the defend- 
ant’s guilt to justify averdict against him. Butin many 
instances, especially where the case is at all complica- 
ted, some explanation or illustration of the rule may 
aid in its fulland just comprehension. Asa matter 
of fact, it has been the general practice in this country 
of courts holding criminal trials to give such explana- 
tion or illustration. The rule may be, and often is, 
Tendered obscure by attempts at definition, which 





serve tojcreate doubts instead of removing them. But 
an illustration like the one given in this case, by refer- 
ence to the conviction upon which the jurors would 
act in the weighty and important concerns of life, 
would be likely to aid them toa right conclusion, when 
an attempted definition might fail. If the evidence 
produced be of such a convincing character that they 
would unhesitatingly be governed by it in such 
weighty and important matters, they may be said to 
have no reasonable doubt respecting the guilt or inno- 
cence of the accused, notwithstanding the uncertainty 
that attends all human evidence. The instruction in 
the case before us is as just a guide to practical men as 
can well be given; and if it were open to criticism, it 
could uot have misled the jury, wher considered in 
connection with the further charge, that if they could 
recoucile the evidence with any reasonable hypothesis 
consistent with the defendant’s innocence, they should 
do so, and in that case find him not guilty. The evi- 
dence must satisfy the judgment of the jurors as to 
the guilt of the defendant, so as to exclude any other 
reasonable conclusion. The instruction is not materi- 
ally different from that given by Lord Tenterden, as 
repeated and adopted by Chief Baron Pollock, in Rex. 
v. Muller. ‘I have heard,” said the chief baron, ad- 
dressing the jury, ‘‘ the late Lord Tenterden frequently 
lay down arule which I will pronounceto you in his 
own language: ‘It is not necessary that you should 
have a certainty which does not belong to any human 
transaction whatever. It is only necessary that you 
should have that certainty with which you should 
transact your own most important concerns in life.’ 
No doubt the question before you to-day — involving 
as it does the life of the prisoner at the bar — must be 
deemed to be of the highest importance; but you are 
only required to have that degree of certainty with 
which you decide upon and conclude your own most 
important transactions in life. To require more would 
be really to prevent the repression of crime, which it 
is the object of criminal courts to effect.’’ 4 Fost. & 
F. 388, 389, note. We are satisfied that the defendant 
was in no way prejudiced by the instructions of the 
court. (4) On the final argument to the jury, the 
counsel for the prosecution alluded to the case as the 
most remarkable one ever tried in the territory, and 
to ‘‘the many times it had been brought before the 
tribunals.”” To this latter remark exception was 
taken. Thereupon the remark was withdrawn by the 
counsel, and the court said to the jury that the case 
was to be tried on the evidence, and that they were 
not to consider it with respect to uny previous trial, 
but only on the evidence given on this trial. The 
counsel for the defendant now contends that this 
allusion was in contravention of that section of the act 
of the territory regulating proceedings in criminal 
cases, which declares that *‘ the granting of a new trial 
places the parties in the same position asif no trial 
had been had,” and that ‘tall the testimony must be 
produced anew, and the former verdict cannot be used 
or referred to either in evidence or in argument.” 
Laws Utah 1878, p. 126, 8317. The object of this law 
was to prevent the accused from being prejudiced by 
reference toany former conviction on the same indict- 
ment. There was, in fact, no reference to any ver- 
dict on a previous trial, but merely a mention of the 
times the case had been before the courts, so as to 
magnify its importance. If allusions to previous trials, 
such as were made, were to vitiate « subsequent trial, 
anew element of uncertainty would be introduced 
into the administration of justice in criminal cases. 
We do not see that the defendant wasin any way 
prejudiced by such reference. The fact that previous 
trials had proved unavailing may perhaps have induced 
greater care and caution on the part of the jury in the 
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consideration of the case. March 7, 1887. Hoptv 
People. Opinion by Field, J. 


—_———_¢—__—_— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CARRIERS—OF GOODS—CONNECTING RAILROAD LINES, 
—A contract for the shipment of live-stock was made 
by using a printed blank, Following an acknowledg- 
ment of the receipt of the stock by the oarrier were 
the printed words, “To be delivered at * * * ,” 
and here were inserted in writing the words, ‘“Con- 
signed to T., B. & Co., Chicago, Ill. The further 
agreement was expressed, that where stock should 
pass over more than one road to reach its destination, 
‘the company upon whose road any damage should oc- 
cur should alone be liable therefor. This contract con- 
strued as not being an agreement on the part of the 
arrier to transport the stock to Chicago, ifin fact its 
line of transportation did not extend to that point. 
‘The prevailing rule of law in this country is that a 
common carrier receiving goods to be transported over 
several lines, including his own, is not responsible for 
the negligence of other carriers in the route beyond 
his own line, unless he has specially contracted to 
transport the property to its destination; and that 
receiving goods marked for a place beyond its own ter- 
minus does not import an undertaking to carry to the 
destination named. Lawrence v. Winona & St. P. R. 
Co., 15 Minn. 390, 402 (Gil. 313); L[rish v. Milwaukee & 
St. P. R. Co., 19 Minn. 376 (Gil. 323); Burroughs v. 
Norwich & W. R. Co., 100 Mass. 26; Hadd v. United 
States & ©. Exp. Co., 52 Vt. 335; Root v. Great West- 
ern R. Co., 45 N. Y. 524; and numerous cases cited in 
3 Wood Ry. Law, 1573, note. In view of the general 
rule of construction which subordinates the printed 
terms of a contract, retained in a blank form, to the 
written terms inserted by the parties, when the two 
are inconsistent or meaningless when read together, it 
is at least doubtful whether the first part of this con- 
tract, if standing alone, could be fairly read in any 
other way than this: ‘‘ Received of Peter Ortt two 
cars live-stock, as per margin, consigned to Tomlin- 
son, Burkhart & Co., Chicago, Ill.’”’ But without now 
deciding that the words “‘to be delivered at” should 
be rejected if the defendant's obligation were not 
-otherwise defined, it seems to us apparent that this 
‘contract cannot be construed as an undertaking to 
‘carry beyond the defendant’s line, when the express 
limitation of its responsibility to its own line is con- 
‘sidered. There is nothing in this case to oppose the 
‘operative effect, as a part of the contract, of the pro- 
wision exonerating the defendant from responsibility 
for the acts or omissions of other carriers. The legal 
iinconsistency of an obligation assumed by contract to 
transport property, as acommon carrier, beyond the 
earrier’s own line. and of exemption, by the terms of 
the same contract, from the responsibility for negli- 
gence which attaches to that relation, is obvious. Our 
conclusion is, that under this contract the defendant 
did not undertake to carry the property beyond its 
own line. Minn. Sup. Ct., Feb. 4, 1887 Orit v. Min- 
neapolis & St. L. R. Co. Opinion by L.ckin son, J. 


CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS 


—LICENSE TO SELL COUPONS.—A statute requiring per- 
sons selling coupons cut from Virginia bonds to pay a 


license therefor, and imposing a tax of twenty per. 


cent on the face value of coupons so sold, payable by 
the seller, is not unconstitutional. In 1876 the Legis- 
lature passed an act imposing a tax on the bonds, and 
requiring the tax to be deducted from the coupons 
when tendered by parties other than the holders of 
the bonds in payment of their taxes or other dues to 





the State. And this act was held by the Supreme 
Court of the United States, in the case of Hartman y, 
Greenhow, 102 U. S. 672, to be unconstitutional. But 
that court did not decide, directly or indirectly, that 
the State had surrendered its right to tax either the 
bonds orthecoupons. Nevertheless for the defend. 
ant in errorit is contended that that court in that case 
decided that the State could not tax the coupons; 
that they were a non-taxable article; and that it haa 
repeatedly decided that the tax on the business of 
selling au article is atax on the article itself; citing 
Welton v. State of Missouri, 91 U. S. 275; Webber y. 
Virginia, 103 id. 350—and from these and like decigs- 
ions assuming that taxing the business of selling the 
coupons is a tax on the coupons themselves; therefore 
the State cannot tax the business of selling them. If 
the premise was correct the conclusion would also be 
correct. The premise however is not correct. That 
court did not decide that the State could not tax the 
coupons. A brief examination of Hartman v. Greeu- 
how will demonstrate the accuracy of our position. 
That case arose under the said act of 1876. The decis- 
iou amounted to this, and nothing more: “That the 
Virginia act of 1876, requiring the tax on the bonds is- 
sued under the funding act of 1871 to be deducted 
from the coupons originally attached to them, when 
tendered in payment of taxes or other dues to the 
State, cannot be applied to coupons separated from 
the bonds, and held by different owners, without im- 
pairing the contract with such bondholders contained 
in the funding act and the contract with the bearer of 
the coupons.” See 102 U. S. 685. So far was the Su- 
preme Court of the United States from deciding that 
the State could not impose a tax on the bonds, or on 
the coupons, that it expressly declined so to decide. 
In that case (102 U.S. 683) the court says: ‘‘ The power 
of the State to impose a tax on her own obligations is 
a subject upon which there has been a difference of 
opinion among jurists aud statesmen. * * * Inthe 
case of Murray v. Charleston, 96 U. S. 432, there are 
many pertinent and just observations on this subject, 
which it is not material to repeat, for the question is 
not necessarily involved in the case before us.” And 
in the case referred to, at page 445, the Supreme 
Court, per Mr. Justice Strong, said: ‘‘Is then prop- 
erty which consists in the promise of a State or of a 
municipality of a State beyond the reach of taxation? 
We do not affirm that it is. A State may undoubtedly 
tax any of its credijors within its jurisdiction for the 
debt due to him, and regulate the amount of the tax 
by the rate of interest the debt bears, if its promise 
remains untouched. A tax thus laid impairs no 
obligation assumed. It leaves the contract untouched.” 
This language of the Supreme Court is of no doubtful 
import, nor can it be strained from its one plain mean- 
ing. Certainly then it cannot be successfully con- 
tended that in either Murray v. Charleston or Hart- 
man v. Greenhow it was held that the State cannot 
put atax on her obligations—either a direct tax or an 
indirect tax by taxing the business of selling those ob- 
ligations. And it is safe to predict that no such de- 
cision can or will ever be made, except in instances 
where the State attempts to impose atax on property 
beyond her jurisdic* »nal limits, or where the State 
has expressly or impliedly contracted not to impose 
such a tax, because it is a settled doctrine that the 
power of taxation, being vast in its character and 
searching in its extent, embraces necessarily al] sub- 
jects within the jurisdictional limits of the State, and 
that these subjects of taxation are persons, properly 
and business. As applied to them, the power of taxa- 
tion may be exercised in avariety of ways, and may 
touch property in every shape, and business in the 
almost infinite variety of forms in which it is con- 
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ducted—in professions, in commerce, in manufacture, 
and in transportation. And unless restrained by some 
provision of the Federal Constitution—the power of 
the State—as to the mode, form and extent of taxa- 
tion, is unlimited where the subject to which it applies 
are within its jurisdiction. See Cleveland, P. & A. R. 
Co. v. Pennsylvania, 15 Wall. 320. In a word then the 

wer of taxation is a part of the legislative sover- 
eignty of the State. It existed when the bonds and 
coupons were issued ; they having in fact been issued 
subject to this power of taxation, which was not in 
any way released or surrendered by their issuance, 
and being the lex temporis, is part and parcel of the 
pond and coupon contract. If this power of taxation 
was not expressly reserved, it matters not, for it need 
not be reserved; it exists and remains always, unless 
yielded up. See Cooley Tax. 54, note 2. Then what 
though the tax imposed on the business of sell- 
ing the coupons be a tax on the coupons them- 
selves? The State is entitled to tax all persons, prop- 
erty and business within its jurisdiction. The busi- 
ness is done, or proposed to be done, here, within the 
jurisdiction of the State; and that business is a legiti- 
mate subject of taxation. How then can it be said 
that the statute of 1883-4, which imposes a tax on the 
doing of the business of selling the coupons, is beyond 
the limits of the constitutional legislative powers of 
the State, and void. Va. Sup. Ct. App., Feb. 10, 1887. 
Commonwealth v. Maury. Opinion by Richardson, J. 


WILL—CONDITION — IF OPPOSE PROBATE MUST PAY 
costs.— “If any or either of my children shall enter 
acaveat against this my will, he or they shall pay all 
expenses of both sides,” is a good condition ina will, 
without agift over or against a devise taking real 
estate under the will. Conditions in wills against dis- 
puting their validity with the consequences of for- 
feiture of bequests, or devises therein, if broken, have 
often been considered in the courts with attempts at 
artificial distinction between legacies of personal prop- 
erty and of real estate, and whether there be probable 
cause for contesting the will. probabilis causa litigandi, 
and any gift overor not. Itis said that conditions 
subsequent as to gifts of personalty are, infaccordance 
with the rule of the civil law, held to be void, in 
terrorem, merely, if there be no gift over; but if there 
be a gift over the condition is good, such gift over 
being sufficient evidence that they were not meant to 
be in terrorem only. But it has been held also that this 
doctrine of the necess‘ty of a gift over has never been 
applied to devises of real estate. Powell v. Morgan, 2 
Vern. 90; Lloyd v. Spillet,3 P. Wms. 344; Morris v. 
Burroughs, 1 Atk. 404; Bradford v. Bradford, 19 Ohio, 
546; Chew’s Appeal. 45 Penn. St. 228; Jarman Wills 
(R. & T. ed.), 582; 2 Wms. Exrs. 1146; 2 Redf. Wills, 
p. 298, § 34; Theobald Wills, 452-455. Under the case 
of Cook v. Turner, 15 M. & W. 727; S. C., 14Sim. 493, 
a condition for revocation, if the devisee shall dispute 
the will, is valid by law. Upon another and a 
broader principle of equity the appellee should not be 
allowed to defeat the intention of the testator that 
there should be no litigation over his will at the expense 
of the estate, or, in this case, at the expense of his 
widow, the legatee of the portion of his property 
charged with the payment of debts and expenses. This 
is not strictly the doctrine of election between repug- 
nant gifts, but a rule of equitable construction that a 
Person cannot accept and reject the same instrument, 
and that there is an implied condition that he who 
accepts a benefit under it shall adopt the whole by con- 
forming to all its provisions. This is the rule on which 
the doctrine of election is founded. Hyde v. Baldwin, 
17 Pick. 303; Gretton v. Haward, 1 Swants. 409; Dillon 
v. Parker, id. 394; Streatfield v. Streatfield, Cas. t. 
Talb. 183; 1 Lead. Cases Equity,-W. & T. 273; 2 Story 





Eq. 1077. This devisee has opposed the intention of 

the testator by disputing his will and casting the bur- 

den of the expense of litigation on the estate, thus 

holding the full amount of his legacy under the will, 

without any diminution orcompen ation for his breach 

of this condition. It is not a case of forfeiture by the 

terms of the will but one for compensation out of the 

fund received by him from the testator, which must - 
be met, unless there be some exception from the above- 

cited general equitable rule, by which he may keep: 
what he has received and defy the purpose of the giver. 

N. J. Ct. Errors & Appeals. Nov. 2, 1886. Hoit v,. 
Hoit. Opinion by Scudder, J. 


EXECUTION — MARK — FOOT OR END.— A testa+- 
tor two days before his death, being paralyzed on one» 
side and partly speechless, intimated to the two medi- 
cal men in attendance on him his desire to make a will. 
They interpreted his wishes by signs and wrote them: 
down on acard. He executed the document by making: 
his mark, which however appeared in the middle of’ 
the writing, and they then put theirinitials as witnes-- 
ses at the back. Subsequently, after a conversation 
with one of the testator’s relatives, they returned to: 
his room, and telling him that they had taken on them- 
selves more responsibility than they ought to have: 
taken,and that what they had written must be regard-. 
ed as a memorandum, they erased their initials at the 
back. The testator seemed to acquiesce in this, but 
the card was found after his death in a handbag which 
he kept near his bed, and there was evidence thab he: 
had shown it tothe lady whom he intended it to benefit,, 
telling her it was for her, and wished her to take ict.. 
Held, that the card constituted a valid testamentary 
paper duly witnessed, expressing the intentions of the- 
deceased, and that what passed at the erasure of the 
witnesses’ initials did not amount toa revocation; 
but that it was not signed at the ‘‘ foot orend”’ within 
the meaning of the statute, and was therefore not duly 
executed and not entitled to probate. Margary v. 
Robinson, 12 P. Div. 8. 

——__—— 


THE JOYS OF THE JURYMAN. 


‘THE Mauritius juryman appears to be about as un- 

fortunate a person asthe Cape Colony witness, 
judging from the sketch of him contained in a Mauri- 
tius paper, the Mercantile Record, just to hand. The 
juryman of Mauritius (says the Record), isa person 
who enjoys exceptional advantages. He is not always 
rich. More frequently he is rather poor. But he en- 
joys the privilege of being invited to the metropolis 
twice, and sometimes thrice, every year, and he enjoys 
the still greater privilege of paying his own expenses, 
while on the visit. It should however be understood 
that the Mauritius juryman, when summoned to at- 
tend a levee at the Supreme Court, is not always quite 
prepared to meet the expense of the trip. His bank- 
ing account may be overdrawn; or he may not havea 
banking account at all; or he may be a day laborer 
who when he lies down at night is sometimes kept 
awake an hour ortwo by thinking where the next 
day’s breakfast is to come from. ,This favored indi- 
vidual suddenly receives the much -dreaded invitation, 
issued in the name of Her Most Gracious Majesty the 
Queen, to repair to Port Louis on a given day. He is 


. further informed, that when he arrives there, he wili 


be told what he has to do; heis also informed, that if 
he does not promptly respond to the invitation, he 
will be fined one hundred rupees. Well; as he has not 
got a hundred cents — much less one hundred rupees to 
spare, our juryman puts in an appearance. But be- 
fore he can do that, he has to enter certain commer- 
cial arrangements witb certain people. And mark this, 
although the remarks now being made may appear to 
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be written in astrain of levity, they are penned in 
sober earnestness — being true. 

Our juryman has received his summons; he resides 
ina remote part of the island; and he lives ‘“‘from 
hand to mouth.”’ His house is four, six or eight miles 
distant from a railway station. But that difficulty can 
be overcome. He has ouly to rise early, go without 
his breakfast, walk the requisite number of miles, and 
catch the first train. For, mind you, he must be at 
the court at ten A. M.. although the judges, the pro- 
cureur-general, and other high functionaries do not, 
as a rule, appear much before eleven o'clock. But we 
must remember that the Rs. 100 penalty, for late at- 
tendance, does not affect them. It is only the thirty- 
six jurymen upon whom the privilege of paying Rs. 
100 each for late or non-attendance has been conferred. 
Ifa man happens to live in a remote corner of Savanne 
—say at Baie du Cap; or upon the slopes of Long 
Mountain, so much the better. The self-sacrifice in- 
volved in a ten-mile walk to the nearest railway sta- 
tion merely enhances the value of the service he is 
about to render to the State. But before leaving 
home, he has to summon a committee to discuss the 
important financial question of ‘*‘ ways and means.” 
In the case now under consideration that committee 
will as a rule be composed of the juryman and wife. 
Or the juryman, being an important officer of State, 
may assume the responsibility of forming a committee 
in his own proper, and for the time being, legal per- 
son. Heisa minister of justice, and in virtue of his 
sublime office is entitled to sit down and decide how 
he can best provide a handful or two of riceand a 
scrap of salt fish, wherewith to satisfy the cravings of 
the half-dozen, or so, hungry mouths he knows he 
must leave behind him, perhaps fora week. For yon 
see, the Juryman may be a poor man, oran improvi- 
dent man, and when he thrusts his hands into his 
trouser’s pockets may not always be able to find money. 
But he is, for the moment, an important personage. 
He is perhaps about to share in the functions of a 
chief judge who draws Rs. 20,000 a year. He may 
come under the notice of the procureur and advocate- 
general, who also draws a fat salary. Even the coun- 
sel for the defense, who may or may not be paid for 
his work, will glance at him, andif he does not like 
his appearance, will tell him to go away. Then there 
is quite an army of clerks, ushers, and policemen, not 
one of whom appears to have any thing to do, with 
whom he will be associated —if being cooped up in an 
uncomfortable thing like a sheep-pen can be called 
association —for the time being. He may also enjoy 
the inestimable privilege of being secure for a few 
hours, from the polite attentions of unfortunate credi- 
tors. It is even doubtful whether the procureur- 
general would allow aman to be arrested upon a 
charge of manslaughter when once he has got him 
securely penned in a jury box. But the juryman en- 
joys still further privileges. When the court rises at 
one o'clock, and the judge retires to enjoy his sherry 
and biscuit in his chambers, the juryman is placed in 
charge of an usher, who very politely permits him to 
enjoy himself in the following way: He may go intoa 
dirty room and sit upon a dirty table— there are no 
chairs — or, if he prefers doing so, may descend intoa 
still dirtier yard and regale himself upon stale tarts 
and ginger beer, that is to say, if he can afford to pay 
for those luxuries. He is also permitted to smoke 
until called upon to resume his duties. Allusion has 
been made to the trouble to which an impecunious 
juryman is put in order to provide food for his wife 
and family during his absence. But there is also 
another consideration. He has to raise a few shillings 
for the payment of his railway fare. For although 
he is travelling on “‘ Her Majesty’s Service,” he has to 
pay for his passage. Having done that, he will bea 








lucky person if he have a trifle to spare for a bed and 
a little food. Some jurymen have friends in town, 
upon whom they unhesitatingly quarter themselves. 
If they are not so fortunate they go to a lodging-house 
—those who can pay—and if they have neither friends 
nor money, the streets are open to them to lie down in, 
the only risk they incur by so doing being that of being 
hauled off to the lock-up by some enthusiastic police- 
man, newely enlisted. This supperless lying in the 
streets business, and rising without breakfast to assist 
the chief judge in the performance of his important 
and well-paid-for duties, is no mere stretch of the 
imagination. It isa sober matter of fact. The thing 
has occurred more than once lately, andjthe incidents 


are again mentioned for the information of those whose © 


duty it is to render the recurrence of such things im- 
possible.— Cape (of Good Hope) Times. 


CORRESPONDENCE. 


CONSTITUTIONAL LAW—RULE OF PRIMA FAcrE Evi- 
DENCE. 
Editor of the Albany Law Journal: 

The following statute has just been enacted by the 
Legislature of Maine: ‘‘ The payment of the United 
States special tax, as a liquor seller, or notice of any 
kind in any place of resort, indicating that intoxicat- 
ing liquors are there sold, kept or given away unlaw- 
fully, shall be held to be prima facie evidence that the 
person or persons paying said tax,and the party or 
parties displaying said notices, are common sellers of 
intoxicating liquors, and the premises so kept by them 
common nuisances,’’ for which offenses the penalty is 
fine and imprisonment. 

Is this statute, or either clause of it, repugnant to 
the provision in the Constitution of Maine, that the 
accused shall not ‘‘ be deprived of his life, liberty, prop- 
erty or privileges but by judgment of his peers or by 
the law of the land?”’ Is it distinguishable in this re- 
spect from the statute passed upon in State v. Hurley, 
54 Me. 562, and Com. v. Williams, 6 Gray 1; or that in 
State v. Beswick, 13 R. I. 211? z 


[It seems to us that the statute in question is con- 
stitutional. The inhibition in the Beswick case was 
against evidence of mere reputation of the premises 
or of those frequenting them. See Beswick case, 43 
Am. Rep. 26, and note. In State v. Higgins, 13 R. I. 
330, it was held that a statute enacting that evi- 
dence of the sale, or keeping of intoxicating liquors 
for sale, shall be prima facie evidence that the sale 
or keeping is illegal, is valid. See State v. Wilson, 
R. I. Sup. Ct., 4 East. Rep. 743. In Board v. Mer- 
chant, 103 N. Y. 143; 8. C., 34 Alb. L. J. 394, it 
was held that a statute providing that where a per- 
son is seen to drink intoxicating liquors on the 
premises of a vendor, who is only licensed to sell 
such liquors not to be drunk on the premises, it 
shall be prima facie evidence that the liquor was 
sold by the occupant of the premises with intent to 
be drunk thereon, is not unconstitutional. This 
statute and the Maine statute both relate to the visi- 
ble and public use of the premises. As to the effect 
of the payment of the government tax provided for 
in the Maine statute, it was held in Com. v. An- 
drews (Mass, Sup, Jud. Ct., Nov. 4, 1886), 8 East. 
Rep. 349, that an application by defendant for a li- 
cense to sell liquors at the place described in the 
complaint, is competent evidence that he kept the 
place.—Eb. 


oransoansu wad 


Oe ee oe”) Le Cl 








THE ALBANY LAW JOURNAL. 


301 











as 


The Albany Law Journal. 


ALBANY, APRIL 16, 1887. 











CURRENT TOPICS. 


R. GIEGERICH has introduced in the assembly 

a bill providing for ante-mortem probate of 
wills, and it has been re-committed to the judiciary 
committee. The preamble is as follows: ‘*‘ Whereas 
many vexatious and expensive contests are made 
over the probate of wills, to the damage of legatees 
and devisees, the diminution and delay in settle- 
ment of estates, the promotion of family quarrels 
and the occasion of much chicanery, bribery and 
false swearing, and it is desirable, so far as possible, 
to mitigate such evils.” The bill then provides 
that the testator may have his will proved in his 
life-time, and that at his death it shall stand as ‘‘ his 
last will, except as it may be revoked or affected by 
an instrument executed in like manner, or by mar- 
riage or birth of a child.” The modus operandi is 
provided in detail. We judge this bill to be un- 
wise, especially because it leaves the citizen at 
liberty to make as many wills as he chooses, and to 
compel the public to pay for trying the question of 
his mental capacity as often as he may make a new 
will, Again, what is to prevent his removing into 
another State or country, and thus escape the effect 


of jurisdiction? On both these grounds the Michi- 
gan statute, similar to this, was adjudged invalid 
by the Supreme Court of that State, in Lloyd v. 
Wayne Circuit Judge, 56 Mich. 235; 8. C., 56 Am, 
Rep. 378. Such a contest as is here rendered pos- 
sible is there pronounced ‘‘a singular,” and ‘‘a 


very unfortunate spectacle.” The court also lay 
stress on the fact that ‘‘until a man dies it can 
never be known who will succeed him, even if 
intestate, and whatever may be the probability, 
there is no certainty that a single one of the persons 
who have come in here to oppose the will may sur- 
vive the testator.”” Again: ‘‘It is also within the 
power of relator to dispose of his entire property, 
not merely by a new will, but by sale or gift; and 
in such event there will be nothing for this will to 
dispose of, and possibly nothing for these or any 
other kindred to inherit.” A much more effectual 
way of curing the evils which this bill is designed 
to cure. would be to compel contestants to give 
security for costs in case of failure, although we 
are not prepared to say that even this would be 
politic or just. Finally, what is to be the effect of 
afinding of want of testamentary capacity upon the 
testator in his other and subsequent dealings? It 
would be a queer state of things to see a man trans- 
acting business and making contracts, who was 
deemed destitute of capacity enough even to make 
a will! 


The venerable Judge Treat, of the United States 
District Court for the southern district of Illinois, is 
dead, at the age of seventy-five. He was a native 
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of Otsego county in this State, and went to Spring- 
field, Ill., in 1834. He served as Supreme Court 
judge from 1841 to 1855, when he was appointed 
to the post which he held at his death. He was a 
judge of learning, integrity and firmness, and as a 
man was courteous, a great lover of books, very 
charitable in an unostentatious way,—a quiet, un- 
obtrusive, eccentric old man, who was so familiar to 
all and yet whom so few really knew, the Chicago 
Legal News says. At a bar meeting Governor Pal- 
mer said: ‘‘ Judge Treat had reached a condition 
of age when he was a lonely man. He had no chil- 
dren, and but few relatives. He was never fortu- 
nate in making close, warm, confidential friends, 
and he lived until he became a lonely, desolate old 
man. A childless wife, who lived with him so long, 
had passed away; he was left a solitary, desolate 
old man —all that he had loved gone before — left 
standing alone, without home, without society, with- 
out any of the ordinary circumstances that make old 
age endurable; and when the message was spoken 
to him that called him away, I have no doubt he 
passed into that condition where he will find at 
last congenial society.” We dare say that the ven- 
erable man was content with his books. Inthem he 
found friends who never deceived, criticised, im- 
portuned or deserted him. Perhaps he had re- 
sources that others knew not of, like Colonna, who, 
when taken prisoner, and jeered at because he had 
lost his castle, laid his hand on his heart and said: 
‘*T have a castle.” 


We have received a circular announcing the pur- 
poses and advantages of the ‘‘ National Press In- 
telligence Co.” This enterprise, presided over by 
Mr. Wm. F. G. Shanks, one of the editors of the 
Tribune, crowds the Yankees very hard for in- 
genuity and novelty. To avail ones self of its ad- 
vantages, one must send the company ten dollars, 
which constitutes him a life member, and gives him 
the privilege of paying for all he gets afterward. 
Then the company will send him clippings from all 
the newspapers, journals and magazines concerning 
him or his business or topics in which he is in- 
terested, for the trifling charge of five cents per 
clipping. The company also furnish back numbers 
of the principal newspapers, and information on all 
sorts of subjects, to order. For example, when Mr. 
Vanderbilt died the bureau furnished the family five 
thousand obituaries and editorials, They furnished 
Manton Marble with four thousand clippings from 
three thousand different newspapers in one year. 
This is certainly a very ingenious and useful scheme. 
We wish Mr. Shanks well, but we cannot join his 
band. Monetary reasons prohibit. It would im- 
poverish us in a short time to pay him even such a 
trifling sum as five cents apiece for every puff and 
article about ourselves which we know our friends, 
the anti-codifiers, are filling the newspapers with. 
We would recommend him—no charge for the 
suggestion — to get Mrs. Cleveland and Mr. John L. 
Sullivan for subscribers. This would enable him 
to retire in a few years and snap his fingers at Jay 
Gould and such comparatively destitute persons, 





302 


THE ALBANY LAW JOURNAL. 





mee 





He must already have a pretty good subscriber in 
Cyrus W. Field. Among the lawyer subscribers we 
note the names of Austin Abbott, Wm. Allen Butler, 
Wm. M. Evarts, Henry Hilton, De Lancey Nicoll— 
our New York correspondent furnishes a good many 
puffs of him — Wm. Walter Phelps, John K. Porter, 
Gen. Sickles, Samuel J. Tilden — probably discon- 
tinued, unless he has his papers forwarded — Prof, 
Wayland, of Yale. 


On a recent trial of an indictment in England for 
libel of a dead person, Mr. Justice Stephen directed 
an acquittal because there was no allegation, or 
proof of any intent to injure the living. He ob- 
served: “It is possible to injure the living by speak- 
ing ill of the dead. If the object appeared clearly 
to be to bring James [. into contempt, it would, I 
think, make no difference whether you said, ‘ James 
was the son of an adulterous murderous murderess,’ 
or ‘Mary Stuart was an adulterous murderess. In 
cases of libel the intention is everything. If you 
wish to cause Haman to be hanged, it makes no 
difference whether you say, ‘Behold also the gal- 
lows which Haman has made,’ or, ‘On no account 
look at the gallows which Haman has made.’ Two 
of the counts in the indictment only speak of ‘a 
tendency to injure,’ and not of ‘intention to injure’ 
the family of the deceased, and as it is not shown 
that the defendant had any such intention, he must 
be acquitted. To define the crime of libel with 
reference to the tendency of the matters written, 
and not by the intention of the writer, might or 
might not be an improvement of the law; but if it 
is, it must be effected by the Legislature, and not 
by the judges.” The libel in question was an 
epitaph proposed for the deceased person’s statue, 
as follows: ‘‘In Honour of John Batchelor, a Native 
of Newport, who, early in life left his country for 
his country’s good; who, on his return, devoted his 
life and energies to setting Class against Class; a 
Traitor to the Crown, a Reviler of the Aristocracy, 
a Hater of the Clergy, a Panderer to the Multitude, 
who, as First Chairman to the Cardiff School Board, 
squandered funds to which he did not contribute; 
who is sincerely mourned by Unpaid Creditors to 
the amount of Fifty Thousand Pounds; who, at the 
close of a wasted and mis-spent life, Died a Dema- 
gogue and a Pauper, This Monument, to the Eternal 
Disgrace of Cardiff, is Erected by Sympathetic 
Radicals. ‘Owe noman any thing.’” Of this Gid- 
son’s Law Notes very well says: ‘‘ The libeller, 
strange to say, was a solicitor. We have all heard 
of depression in the profession, but this is to our 
knowledge the first case in which a solicitor has 
been unable to find a fool for a client and been 
driven to be his own client.” 


Gibson’s Law Notes always makes glad our heart, 
because we find both sense and fun in it. In 
the current number however we find the singular 


statement that ‘‘all the curious cases occur in 
America.” This in connection with the tale of the 
man who had chewed up a one thousand dollar 





treasury note, and wanted a new one for it from 
the government. Now in this very number we dis. 
cover the following ‘‘ curious cases: ” Magistrates 
at Liverpool have fined ladies for obstructing the 
streets by congregating in front of a certain ching 
and hardware shop, to get prizes of thirty-shilling 
articles for one shilling. A husband is not liable 
for the expense of ‘‘ shampooing” his wife’s head, 
as a necessary. Magistrates at Sedgley fined an inn. 
keeper for keeping his house open during prohib- 
ited hours to allow customers to play whist, al- 
though they were only two friends asked to join 
the family for a rubber. Sheffield butchers, prose. 
cuted for selling meat on Sunday, pleaded in vain 
that as a statute of George Second removed eleven 
whole days from the calendar no man can now say 
for certain which is Sunday. A misunderstanding 
arose between the Dover magistrates, who ordered 
hats off in court, and some military present in 
charge of a prisoner, who persisted in keeping them 
on. (Gibson does not tell us whether they were 
also required to remove the caps from their mus- 
kets.) In Reg. v. Hands, the court for crown cases 
reserved affirmed a conviction of larceny in the fol- 
lowing circumstances: Against the wall of a public 
passage was fixed an ‘‘automatic box,” the prop- 
erty of the Automatic Box Company. In the box 
was a slit of sufficient size to admit a penny piece, 
and in the centre of one of its sides was a project- 
ing button or knob. The box was so constructed 
that upon a penny being dropped into the slit, and 
the knob being pushed in, a cigarette would be 
ejected from the box on a projecting ledge. Upon 
the box were the following inscriptions: ‘Only 
pennies, not half-pennies.” ‘‘ To obtain an Egyp- 
tian Beauties cigarette, place a penny in the box, 
and push the knob as far as it will go.” The pris- 
oner went to the entrance of the passage and drop- 
ped into the slit in the box a brass disc of no value, 
and about the size and shape of a penny, and 
thereby obtained a cigarette. Finally, an injune- 
tion was refused to restrain a foot-ball club from 
playing a match except on a certain ground. Mr. 
Justice Wills feelingly observed: ‘‘I hope, and I 
believe, that no man living has a keener sympathy 
with manly sports of almost every description than 
I have myself. It is that very sympathy which 
makes me repudiate the notion of this being a mat- 
ter with reference to which the courts of law have 
any thing to do. It may be true that the result of 
the arrangements which these clubs make among 
themselves may lead to pecuniary consequences. 
That is a mere accessory to the arrangements, and 
it would be something almost painful and shocking 
to me if it were otherwise. The essential element 
in the constitution of these associations I hope is 
for manly sport, and for the physical education of 
the young people of this country. They do not exist 
simply to earn gate-money or to win prizes, and any 
disputes with reference to their competitions ought 
to be decided by their own tribunals.” Here are n0 
less than seven “curious ” and unprecedented cases 
in one number of our bright contemporary. 
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NOTES OF CASES. 

N Smith v. Western Union Telegraph Co., Kentucky 
| Court of Appeals, Jan. 6, 1887, it was held that 
a telegraph company cannot be required to commu- 
nicate messages which furnish the keeper of a 
“bucket shop” with the market ,quotations. The 
court said: ‘‘ These reports were the essence, the 
yery sinew of appellant’s gambling business, and 
without the prompt supply of which his business 
was a failure. Can the appellee be compelled to 
continue the supply? We think not. Not upon 
the ground that the appellee is the innocent vic- 
tim of an illegal enterprise; not that it has been 
entrapped into aiding a gambling business, for it 
says that it was willing to furnish the reports as 
long as the terms of the contract suited; but upon 
the ground that appellant was engaged in a gam- 
bling enterprise, which is contrary to law, good 
morals and public policy. It is for the sake of the 
law and the best interests of society that we relieve 
the appellee from continuing to furnish to appellant 
the reports. It is contended that although the ap- 
pellant may be engaged in a gambling business, the 
appellee has no right to withhold the reports from 
him because of its position as a public servant, 
bound to serve the public indiscriminately, and 
without questioning the motives or the purposes of 
the persons who employ it. Mr. Gray, in his work 
on Communication by Telegraph, section 15, says: 
‘The general rule is that a telegraph company is 
under no obligation to contract to communicate an 
illegal or immoral message.’ This rule is not only 
correct as to telegraph companies, but it applies to 
all persons who undertake to carry for the public. 
A contrary rule would convert a telegraph company 
into a public vehicle for the purpose of communi- 
cating unlawful, treasonable or felonious schemes 
of all kinds, or the consummation of any and all 
kinds of illegal transactions and enterprises. Of 
course a telegraph company, in assuming to refuse 
to send a message because it is illegal or immoral, 
acts upon its peril. If it is mistaken, or has mis- 
judged the tenor or purpose of the message, it will 
be held responsible to the injured party for any 
damage sustained by reason of the refusal.” 


In Hunt v. Supreme Council of Order of Chosen 
Friends, Supreme Court of Michigan, Feb. 8, 1887, 
it was held that a sworn and examined extract from 
the parish record of a Catholic church, showing the 
baptism of a deceased party, and reciting the names 
of her parents, with their description, and a state- 
ment of her age, supported by the affidavit of the 
priest that such a record was required to be kept 
by the rules of the church, and which is thirty years 
old, is admissible as evidence of age. And that a 
leaf sworn to as taken, after his death, from a sol- 
dier’s private record book, required to be kept by 
soldiers in the British service, containing the names 
of the father and his wife, and the names, ages 
and birth-places of all his children, is admis- 








sible in proof of the age of a child of such 
soldier. The court said: ‘‘So far as the fam- 
ily memorandum is concerned there is no au- 
thority against its reception. It was precisely 
like the entries in a family bible, or other family 
book used for keeping family minutes. The use of 
such things is almost universal, and it would gen- 
erally be difficult, if not impossible, to prove rela- 
tionships and ages without them. It in no way 
derogates from authenticity that it has been torn 
out of the book which originally held it, so long as 
it was traced and explained. It is on a printed 
form, evidently designed for uniform army use, and 
it was kept by the father of deceased, so long as he 
lived, for the purposes mentioned. There is no rea- 
son why the parish register should not be received 
and credited. The rule laid down in England, and 
followed until recent times, which recognized none 
but registers and similar records of churches of 
the established religion, has been abrogated there 
by statute, so as to open the door to many other 
records which all churches keep, and which are 
quite as likely to be accurate as those of an estab- 
lished church. Those registers serve a purpose 
equivalent to that served by family records. In 
this country they are fairly to be dealt with as 
equivalent to corporation records, which are gener- 
ally evidence of such matters as are recorded in the 
usual course of affairs. There is not much author- 
ity on the subject here, but all the analogies and 
reasons which apply to other presumptively correct 
documents apply to these. In this State, while it 
has not been definitely decided by any reported de- 
cision of this court, it has been the universal prac- 
tice to receive such entries and papers as reliable 
evidence. In Hutchins v. Kimmell, 81 Mich. 128, a 
marriage was proved in that way; and in Durfee v. 
Abbott, 28 N. W. Rep. 521, recently decided by this 
court in a case sharply contested, the records of a 
Lutheran church in Detroit, showing the baptism 
of one of the parties, was resorted to, and practi- 
cally disposed of; a main issue in the case being re- 
garded as proof of the time of baptism, although 
not of the age of the infant as there set out. The 
person described as being baptized is thereby iden- 
tified as in being at that date. The question was 
decided in favor of such entries in an early case in 
the Supreme Court of the United States, where the 
entries of burial in a church in Philadelphia were 
held admissible in a land controversy in Kentucky, 
tried in one of the courts of the United States. It 
was there held expressly that they were competent 
testimony. Lewis v. Marshall, 5 Pet.70. There is 
no more reason to suppose these entries will be incor- 
rect or falsified than any other. Fraud is possible 
anywhere; but it cannot be presumed in records of 
churches any more than in any other documents 
preserved for similar purposes. The rejection of 
such proofs would be disastrous, They are relied 
on by the whole community.” 


In Moore v. State, 21 Tex. Ct. App. 666, the ap- 
ve..ant being on trial for assault with intent to rape, 
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the district attorney, in his address to the jury 
made use of the following language: ‘‘ Gentlemen 
of the jury, a good jury of your county convicted 
the defendant of the offense with which he is now 
charged, upon s former and a previous indictment, 
and his attorneys appealed it to the Court of Ap- 
peals upon a trifling technicality in drawing the in- 
dictment; and that court reversed the case, and, by 
taking advantage of this trifling technicality, with- 
out merit, he has caused your county great expense, 
which comes out of the pocket of every good tax 
payer, yourselves among the rest; and now, in 
view of these facts, I ask you to give him such a 
term in the penitentiary that will make up for this 
great expense he has caused upon a mere techni- 
cality.” A new trial was granted for this, the 
court observing: “In many decisions this court has 
urged upon counsel, whose duty it is to prosecute 
the pleas of the State, to refrain from injecting into 
trials of cases of this kind any matter calculated to 
inflame the minds or excite the prejudice of the 
jury. If we could add any thing to what has been 
said, or could use any language calculated to reach 
the minds and consciences of those to whom such 
admonitions are addressed, we -would avail our- 
selves of the present occasion so todo. As we can 
not, we can only reverse and remand the case, in 
the hope that the accused may secure a fair and im- 
partial trial, according to law and according to 
those methods, alike ancient and honorable, which 
still obtain in all enlightened courts.” In Pierce v. 
State, Indiana Supreme Court, Feb. 15, 1887, it was 
said: “The bill of exceptions recites that during 
the closing argument the prosecuting attorney re- 
marked upon the difficulty of securing convictions 
in cases like this, and further, that an acquittal in 
this case would be an assurance to the appellant to 
continue the selling liquor to boys on Sunday, and 
other remarks of a similar character, to which ex- 
ception was taken by the defendant. The record 
does not disclose what action was taken by the 
court in respect to the matters excepted to, or that 
the attention of the court was called to the objec- 
tionable parts of the prosecutor’s speech. Whatever 
may be said of the remarks to which exceptions 
were taken, they were not such an abuse of the 
prosecutor's privilege that they may not have been 
set right by proper admonition from the court at 
the time.” See ante, p. 262. 


In Savannah, F. & W. Ry. Co. v. Pritchard, 
Georgia Supreme Court, Feb. 1, 1887, a railroad 
company failed promptly to deliver a still-worm 
transported by it, which was to be used in the 
manufacture of turpentine. Pending the delay, the 
still had to lie idle, and the tree-boxes from which 
the crude gum was gathered ran over for want of 
barrels in which to deposit it, and much of the gum 
was wasted. Held, that the company was liable for 
the loss of the gum, if in the opinion of the jury 
the loss was directly, although not altogether, at- 
tributable to the delay, and reasonable care and 








prudence would not have prevented the loss. The 
court said: ‘*The material question in the case 
however, is whether the court gave the jury the 
correct rule as to the measure of damages, es. 
pecially in the charge as to the item of loss of the 
crude turpentine. That loss, as we think, was the 
natural and legal result of the defendant's negli. 
gence. Theclaim on that account did not rest upon 
expected profits, but the loss of material from the 
manufacture of which it was expected profit would 
be derived. These questions were fairly submitted 
to the jury, and there was evidence, under the re- 
peated rulings of this court and other courts, which 
justified their finding in this respect. Hadtey y, 
Baxendale, 9 Exch. 341; 1 Suth. Dam. 71, 77, 98, 
(on the last of which pages it is said that the party 
injured is entitled to recover all his damages, in- 
cluding gains prevented as well as losses sustained, 
and this rule is subject to but two conditions: that 
the damages must be such as may fairly be supposed 
to have entered into the contemplation of the par- 
ties when they made the contract, that is, must be 
such as might naturally be expected to follow its 
violation; and they must be certain, both in their 
nature and in respect to the cause from which they 
proceed); Georgia R. v. Hayden, 71 Ga. 518; S. C. 
51 Am. Rep. 274; Code, §§ 2944, 3072-3074, cited 
and commented on in that case; Willingham vy. 
Hooven, 74 Ga. 233; Stewart v. Lanier Honse Co, 
There is very little doubt that the plaintiffs were 
entitled to recover the necessary expense incurred 
in finding the still-worm and taking possession of 
the same. The result of that search mitigated the 
damages that would have formed a proper claim 
against the defendant. It should not complain of 
acts which inured to its benefit.” See Houston, etc., 
Cent. R. Co. v. Hill, 63 Tex. 381; S. C., 51 Am. Rep. 
642, which seems contrary to Georgia R. Co. v. 
Hayden, supra. See also note 42 Am. Rep. 458; 
Wakeman v. Wheeler & Wilson Manufacturing Co., 
101 N. Y. 205; S. C., 54 Am. Rep. 676. 


In Little Rock, M. R. & T. Ry. Co. v. Leverett, 
Arkansas Supreme Court, Feb. 5, 1887, it was held 
that the declarations of a switchman, made im- 
mediately after an accident by which he has been 
knocked down and run over, and while he is still 
under the car, touching the cause of the accident, 


is competent, as part of the res geste. The court 
said: ‘*In Com. v. Hackett, 2 Allen, 136, upon a 
trial for murder, a witness testified that at the 
moment the fatal stabs were given he heard the 
victim cry out, ‘I am stabbed,’ and he at once went 
to him, and reached him within twenty seconds 
after that, and then heard him say: ‘I am stabbed; 
Iam gone. Dave Hackett has stabbed me.’ This 
evidence was held competent as a part of the res 
geste, * * * In the case of Hanover R. Co. Vv. 
Coyle, 55 Penn. St. 402, where a peddler’s wagon 
was struck, and the peddler injured by the negli- 
gence of the engineer, the latter’s declaration, made 
after the infliction of the injury, was admitted as a 
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of the transaction itself; the court saying: ‘We 
cannot say that the declaration was no part of the 
res geste. It was made at the time, in view of the 
goods strown along the road by the breaking up 
of the boxes, and seems to have grown directly out 
of and immediately after the happening of the fact. 
The negligence complained of being that of the 
engineer himself, we cannot say that his declara- 
tions, made upon the spot, at the time, and in view 
of the effects of his conduct, are not evidence 
against the company as a part of the very transac- 
tion itself.’ In the case of Elkins v. McKean, 79 
Penn. St. 493, the plaintiff sued the defendant for 
damages caused by oil, manufactured and sold by 
him to plaintiff’s husband, exploding while the hus. 
band was using it in a lamp, and catching fire, and 
burning the husband to death. The court held 
what the husband said as to the cause of the acci- 
dent, when found enveloped in the flames, or within 
a few minutes afterward, was clearly competent 
evidence as a part of the ves geste. In Casey v. 
New York Cent. H. R. R. Co., 73 N. Y. 518, the 
plaintiff sued for damages resulting from the death 
of a child who had been run over and killed by the 
defendant’s cars. On the trial a police officer, who 
went to the place of the accident immediately after 
the child was killed, and found the child under the 
wheels of the car, was permitted, as a witness for 
the plaintiff, to state what the engineer in charge 
of the engine said and did in extricating the body 
of the child from under the wheels of the car. The 
court held the statements of the engineer were ad- 
missible as a part of the res geste. Waldele v. New 
York Cent. & H. R. R. Co., 95 N. Y. 284; S. C. 47 
Am. Rep. 41. McLeod v. Ginther’s Adm’r, 80 Ky. 
399, was a suit for damages resulting from the will- 
ful neglect of appellant’s servants in sending dis- 
patches to two conductors of trains which were to 
run on the same day over the same part of defend- 
ant’s road. The dispatches were alike, and am- 
biguous, and construed differently by the two con- 
ductors. The result was a collision of trains, and 
the death of Ginther, plaintiff's intestate, who was 
an engineer on one of the trains. Fish, the con- 
ductor on the same train, within a few seconds 
after the casualty, remarked to the engineer of the 
other train, ‘I had until 10:10 to make Beards,’ It 
was held by the court that it was important to show 
what Fish and Ginther thought of the meaning of 
the dispatch while they were acting under it, as the 
negligence in this case consisted of the wording of 
the dispatch so as to mislead them, and that the 
declaration of Fish having been made within a few 
seconds after the accident, in view of the wrecked 
trains, and amidst the search for persons whose fate 
was then unknown, and while Ginther, who lived 
but thirty minutes, was dying from the injuries he 
had received, was admissible for that purpose as 
a part of the res geste. * * * The statement of 
Leverett was made immediately after he was run 
over, and while the wrong complained of was in- 
complete, he being still under the car, and was a 
part of the res geste, and fairly go to explain the 





cause of the condition in whieh he was at the time 
it was made. It was an emanation of the act in 
question, and so connected with the cause of his 
injuries as to preclude any idea that it was the 
product of calculated policy.” See note 47 Am. 
Rep. 52; 53 Am. Rep. 364, 838; 55 Am. Rep.. 666; 
48 N. J. Law, 401; 34 Alb. L. J. 155, 495. 


WHAT IS A QUORUM? 


N interesting ruling on this point was made by 
Speaker Clapp, of the Tennessee House of Repre- 
sentatives. The effect of it is that the constitutional 
requirement of a quorum does not mean a presence in 
the capital, the capitol, or within the walls of the As- 
sembly room, but a presence in the vote, by which the 
legislative act is accomplished. It is not ‘a majority ”’ 
that rules, but only that majority which is large 
enough of itself to furnish a quorum and the constitu- 
tional affirmative vote, which is the absolute master 
of the House. 

The quorum bill, which the Republicans refused to 
vote upon, thereby breaking a quorum, was still be- 
fore the House as unfinished business, and the re- 
sumption of the discussion upon this measure was 
awaited with great expectancy, if not excitement. 

After the approval of the journal, the speaker asked 
the indulgence of the House to explain his? position 
and the reasons of his rulings on the different points 
raised in the consideration of the quorum bill. 

Mr. Clapp, the speaker, spoke as follows: The 
chair has never had or expressed a doubt about the 
authority of less than a quorum to enforce the attend- 
ance of absentees. The Constitution of the State, art. 
2, §§ 11, 12, and rule 14 of the House, provide fully for 
this, but some representatives insist that when as 
provided the sergeant-at-arms shall have reported 
said absentees as present, and they refuse to vote, 
it becomes the duty of the speaker, or at least he 
has the authority, to note or count said absentees as 
present for the purpose of making a quorum. The 
chair has ruled the contrary, but neither the Constitu- 
tion nor the rules of the House authorized him to vote 
the members or count them present for the purpose of 
making a quorum, even though they sit in their seats 
and by refusing to vote break a quorum. The chair 
can find no construction by Tennessee courts of arti- 
cles of the Constitution or of the rule above referred 
to, but article 1, section 5, of the Constitution of the 
United States isalmost the same Janguage, and our 
rule 14 is in substance the same as rule 15 of the House 
of Representatives of the United States. Page 288 of 
the Rules and Practice of of the House of Representa- 
tives of the United States shows the construction put 
upon this section and rule, and shows that they are 
simply used as a means oras the authority by which 
absentees are forced to attend while the House is in 
session, and if absent without sufficient excuse, such 
fines or penalties may be imposed as the House thinks 
proper when a quorum is convened. 

The same or similar rules are commented upon by 
Mell’s Parliamentary Practice, Cushing’s Manual 
(large edition, section 258), and by Robert’s Rules of 
Order, page 181 et seq. 

The speaker finds instances in the State, and almost 
weekly instances in Congress, where the minority has 
resorted to this means of breaking a quorum for the 
purpose of delaying or defeating the will of the ma- 
jority. 

In 1841 the State Senate was composed of twenty- 
five senators, thirteen of whom were Democrats and 
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twelve Whigs, but in joint convention of the two 
houses the Whigs were in the majority. A United 
States senator was to beelected. The Democrats pre- 
ferred no representation rather than Whig represen- 
tation. The thirteen Democrats refused to go into 
joint convention, thus breaking the quorum of the 
Senate, and defeating the convention. This continued 
from December to February 7, when the Legislature 
adjourned, and Tennessee was without her represen- 
tation in the United States for two years. In 1881 
this weapon of the minority was successfully used by 
the Democrats in this House, and by gentlemen who 
are to-day prominent and distinguished members of 
the party. They broke the quorum, and kept it bro- 
ken until a compromise wus agreed upon. 

In 1885, when a similar question to the one here pre- 
sented arose in this House, in auswer to inquiries sent 
to them, Mr. Samuel J. Randall and James G. Blaine 
said, in the event of the refusal of the members pres- 
ent to vote, thus breaking a quorum, there is no rule 
which authorizes a speaker to count them present for 
the purpose of making a quorum, and there never was 
such a rule or practice. 

Prompted by an earnest desire for the best author- 
ity, the chair sent the following telegram when the 
Buchanan resolution was under consideration : 

NASHVILLE, Feb. 9, 1887.—To Hon. John G. Carlisle, 
Speaker Huuse of Representatives, Washington, D. C.: 
I have a quorum present, but minority refuses to vote 
on call of ayes and noes. Majority is sufficient to 
pass the bill by constitutional requirement, but no 
quorum present by reason of minority refusing to 
vote, is it proper for me to count the minority pres- 
ent for the purpose of making a quorum? 

W. L. CLAPP. 
Speaker House of Representatives. 

The above was the exact condition of affairs when 
the message was sent. The following is the reply: 

WASHINGTON Feb. 10, 1887.—Hon. W. L. Clapp, 
Nashville: If your Constitution requires a certain 
number to constitute a quorum for the transaction of 
business, then that number must actually vote, or the 
action will not be valid. J. G. CARLISLE. 

The representative who introduced that resolution, 
which brought about this question, telegraphed on 
February 9, 1887, to Hon. James D. Richardson, mem- 
ber of Congress, who was speaker of the House at reg- 
ular session of —— and one or two called sessions, and 
who is accepted Tennessee authority ou parliament- 
ary rules, and the following reply was received : 

WASHINGTON, Feb. 10.—Hous. J. P. Buchanan, J. 
W. Sparks, Nashville: The speaker cannot count 
members present who refuse to answer to their names. 

Jas. D. RICHARDSON. 

In considering the constitutionality of the acts of 
the House, the Supreme Court of the State looks to 
the journal for prvof that the constitutional require- 
ments have been complied with. The court never goes 
behind the journal (4 Lea, 608); I therefore take it 
that outside of the duty of the chair to the House, the 
Supreme Court intrusts the solemn and sacred duty of 
keeping a truthful and correct journal to the speaker 
of the House, purged of all shams, and in no manner 
dodging the truth. 

It is admitted that the Constitution says ‘not 
less than two-thirds of all the members to which each 
house shall be entitled shall constitute a quorum to do 
business.”’ 

The Constitution further says: ‘‘No bill shall be- 
come a law unless it shall receive on its final passage in 
each house the assent of a majority of all the members 
to which that house shall be entitled under the Con- 
stitution,’ ete. 

The membership of the House is ninety-nine; a 





quorum, 66; aconstitutional majority, 50. Itis in- 
sisted by some of the advocates of the bill under con- 
sideration that while the Constitution requires sixty- 
six members to be present, yet it does not require 
them to vote, but that fifty members voting in the af- 
firmative will pass the bill. The chair cannot assent 
to this proposition. Mr. Carlisle says if our Constitu- 
tion requires a certain number to make a quorum, 
‘then that number must actually yote or the action 
will not be valid.”’ 

If the call of the ayes and noes of the final passage 
of the bill show no quorum voting, the Constitution 
commands us to stop and permit but two things to be 
done: 

1. A call of the house. 

2. A motion to adjourn. 

A call of the House immediately before and imme- 
diately after the call of the ayes and noes on the pas- 
sage of the bill may show a quorum present, but this 
is of no consequence. The question at issue is not on 
the roll-call, or at what hour there may or may not 
have been aquornm in the House. The question is: 
Was the Constitution complied with on the passage of 
the bill? Did sixty-six members vote for or against it? 
Were sixty-six members present to transact business ? 

The Supreme Court would hardly look to the call of 
the House to ascertain these facts, but to the call of 
the ayes and noes on the passage of the bill, and if it 
showed less than a quorum, it would not answer to 
say there was a quorum present immediately before or 
immediately after. It cannot be seriously. believed 
that the chair should count members present who re- 
fuse to answer to their names, because, if this be the 
law, why was the bill under consideration introduced, 
and why seek to enact into law what is already law? 
To rule as the advocates of the bill insist would place 
the speaker in the attitude of declaring certain propo- 
sitions to be law which this bill provides shall be law. 
When the bill passes, whatever the individual wishes 
may be, whatever my political predilections may be, 
under my oath of office I must leave these considera- 
tions behind me when I rule as the presiding officer of 
this body. 

With the above authority before me; with the testi- 
mony of these statesmen in my hand; with the prece- 
dent set me by the Legislatures of every State in the 
Union, all tending in one direction, and deciding the 
matter in the same way, it becomes simply my duty 
to ascertain what is right to be done, then do it. 


MUNICIPAL CORPORATION—NEGLIGENCE— 
BICYCLE—FRIGHTENED HORSE WENT 
OVER EMBANKMENT. 


NEW YORK COURT OF APPEALS. 
MARCH 1, 1887. 


HUBBELL V. CiTy OF YONKERS. 

Plaintiff was driving witha friend in the day-time upon a 
street in the city of Yonkers, when they met a bicycle, at 
which the horse became so frightened that the driver lost 
control of him, and the horse left the road, stepped over 
the gutter and curb, and ran along the sidewalk, and 
went over an embankment, carrying with him the plain- 
tiff. Theroad-bed of the street was thirty feet wide, and 
the sidewalks each side were ten feet wide, the curb-stone 
being eight inches high. Thestreet had been for ten years 
in the same condition as at the time of the accident, 
which was the first that had ever happened of such a na- 
ture. Held, that as to the plaintiff the city owed him no 
duty to fence the embankment. Held, further, that the 
accident was of such a remote and improbable occur- 
rence that negligence could not be founded upon a fail- 
ure to foresee and guard against it. 
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"| PPEAL from a judgment of the General Term, 
A Second Department, which affirmed a judgment 
in favor of the plaintiff entered upon a verdict. The 


opinion states the case. 
Joseph H. Daley, for appellant. 
Malcolm F. Keyes, for respondent. 


PeckHAM, J. The plaintiff sustained an injury by 
falling over an embankment while out riding in the 
city of Yonkers, and recovered damages in the trial 
court against the city for its negligence in the treat- 
ment of the street or highway of the city where the 
accident occurred. There is substantially no dispute 
about the facts upon which the defendant’s Hability 
is based, and briefly they are as follows: Linden street 
isastreet in the city running north and south, the 
roadbed in which was at the time in question macada- 
mized along its entire width of thirty feet, and was in 
good condition. Sidewalks were placed on each side 
of the road-bed, ten feet wide, and separated from it 
by a curb-stone eight inches high. On the west side 
of the west sidewalk there was an embankment at one 
point of the street, of about twelve feet deep, running 
some number of feet along the sidewalk, and not 
guarded by any fence, wall, or other obstruction. It 
had been in this condition for ten or more years, or 
ever since the laying out and opening of the street, and 
so faras appears in the evidence the accident in ques- 
tion was the first that had ever happened of such a na- 
ture. Theaccident happened on the 26th of May, 1883, 
about 6 o’clock P. M., and while it was daylight. The 
way in which it occurred may be told in the language 
of the plaintiff: ““On the day of the accident I was 
going up the street, and met my cousins, who were 
getting ready to take.a drive, and as they were going 
down to the village, I thought I would ride rather 
than walk. They drove south on Waverly street to 
Park Hill avenue, and then up the hill to Linden 
street, and when we got along Linden street there was 
a bicycle came along, and the horse became frightened 
at it, and commenced to shy, and in trying to pullhim 
away from there, it pulled his head so that the blinds 
hid the embankment or stone wall, and in go doing he 
stepped off one foot, and the two young men were on 
the opposite side from the wall, and they had a chance 
to get out, but I had no chance, and I went over, and 
that was the last I remember until,” ete. They were 
going north, and consequently had this embankment 
on their left. Another witness for the plaintiff makes 
it perhaps a little plainer. He said: ‘I met a bicy- 
cle. I was driving, and my horse commenced to shy 
off, and I tried to pull him on the right side of the 
street, but in spite of me he crowded off to the left. 

* * * The other young fellow that was in the 
wagon with me grabbed hold of the lines and helped 
me to pull, but we could not pull him to the right. In 
spite of us he ran off the bank. He did not run any 
considerable distance. He just shied right out, and 
went off the bank. It was all very sudden. It was 
very quick; it could not have been over ten seconds. 
[ was in the middle of the wagon, Mr. Hubbell on the 
left side (west side), and Brodt on the east. Brodt 
jumped out as we went over the curb, and I jumped 
out as the horse jumped off the walk; Hubbell tried 
to jump, but did not have time. Horse, wagon and 
Hnbbellall went over the embankment together.”’ In 
regard to the horse, the last witness said: *‘I have 
always driven the horse; he belonged to me. I met 
bicycles before, and he never minded them. The bi- 
cycle came upon us suddenly. I saw it not far ahead. 

* * * IT did not think the horse would run out 
at all, and had no reason to believe that the horse 
would be frightened. Linden street is much trav- 
elled, and has been for these years as far as I know.”’ 

Upou this evidence, there can be no valid claim of 





any negligence on the part ofthe plaintiff, who was a 
young man of twenty years, nor upon the part of the 
driver of the wagon. 

The only issue in the case arises as to the defend- 
ant’s negligence. Thecity is not an insurer of the 
safety of persous travelling its streets, nor is it bound 
to furnish an absolutely safe and perfect highway un- 
der all circumstances. It is bound to exercise active 
vigilance toward keeping its streets in proper repair, 
and still a street may be out of repair and no liability 
exist against the city therefor, depending upon the 
question whether the city had failed to exercise that 
active vigilance which it was itsduty todo. Here was 
a roadway in first-rate condition for its entire width 
(thirty feet), and bounded on each side by acurb eight 
inches in height, and then separated from this west- 
ern embankment by ten feet more of sidewalk. Can 
it be maintained that there was any lack of that vigil- 
ance demanded from a city, in failing to fence this 
embaukment from horses travelling on the road, 
which should at that particular spot become freight- 
ened and unmanageable, and should then rush over 
the curb-stone and across the sidewalk, and jump 
down thisembankment? We think not. Weare of 
opinion that this was one of that class of accidents 
whose occurrence is so rare, unexpected and unfore- 
seen, thatto hold the city respousible for a failure to 
guard against it is to hold it to a most extensive lia- 
bility, and to cause it to become substantially an in- 
surer against auy accident which no human care, skill 
or foresight could prevent. This is a higher degree of 
responsibility than the law exacts. The very fact that 
for ten years or more this embankment had been in 
the same condition, and that so far as appears no sim- 
ilar accident had occured, is most cogent evidence of 
the lack of any negligence on the part of the city in 
failing to guard thisspot. It is upon this principle that 
several cases have been decided in this court, even 
with reference to carriers of passengers, in which case 
the law exacts a higher degree of care than it does in 
the case of municipal corporations in relation to their 
highways. That which never happened before, and 
which in its character is such as not to naturally occur 
to prudent men to guard against its happening at all, 
cannot, when in the course of years it does happen, 
furnish good ground for a charge of negligence in not 
foreseeing its possibleh appeninug and guarding against 
that remote contingency. See, on this subject, Dougan 
v. Transportation Co., 56 N. Y. 1; Cleveland v. Steam- 
boat Co., 68 id. 306; Loftus v. Ferry Co., 84 id. 455; 38 
Am. Rep. 533. 

This is unlike the cases of Kennedy v. Mayor, etc., 
73 N. Y. 365; 29 Am. Rep. 169, and Macauley v. Mayor, 
etc., 67 id. 602. In the first case it was very properly 
argued that the absence of the string piece on the 
dock was a plain neglect to do what ordinary pru- 
dence would suggest as proper in fulfillment of the 
duty of the city to keep the dock in a safe condition, 
and that its absence was the proximate cause of the 
injury. The court held that in deciding the question 
arising upon granting a motion for a nonsuit, it was to 
be assumed that it was the duty of the city to puta 
string piece upon the dock, and that it had negligently 
omitted to perform it, and that there was no negli- 
gence on the part of the plaintiff in the management 
of the horse and cart. This was to be assumed be- 
cause the evidence upon the question was such as to 
require its submission to the jury instead of being 
passed upon adversely by the court. 

The case of Macauleu was where the negligence of 
the defendant caused the fright of the horse, and the 
fact that the horse was momentarily by fright beyond 
the control of the driver did not, as matter of law, 
excuse the defendant's negligence which caused the 
injury. In both cases the injury resulted from a cause 
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which the court said might be held by the jury to be 
the neglect of the defendant to perform its duty, 
while in this case we cannot see that as to drivers on 
this street there was any duty to fence this embank- 
ment, or that a failure to fence could be construed as 
negligence on the part of the city, for the reason 
already given, that an accident of this nature, caused 
by an unruly or uncontrollable horse, was such a re- 
mote and improbable occurrence that negligence could 
not be founded upon a failure to foresee and guard 
against it. 

The principle is not altered by the special provision 
contained in the charter of defendant, giving it power 
through its common council ‘‘to compel or cause the 
making and repairing of railings at exposed places in 
the street.” 

‘* Exposed places,” with reference to such a place as 
this, must mean ‘* dangerous places,” and considering 
the facts in this case, we do not think this was such a 
dangerous or exposed place that a failure to guard it 
with railings could fairly be called negligence. The 
cases cited by plaintiff's counsel, as to the duty of a 
town or city to guard the edge of a road passing along 
a precipice, do not control the decision of this case. 
Those are cases where the roadway itself runs along 
such a place, and danger from the want of a railing was 
naturally to be apprehended, while here the roadway 
was perfectly safe, in first-class condition, bounded 
by a gutter or curb-stone eight inches high, and ten 
feet of sidewalk, and where no danger from the em- 
bankment was possible until the horse should leave 
the road, drag his wagon over this curbstone and 
sidewalk, and then fall over the ‘‘exposed’’ place. 
This could not be done unless voluntarily or by reason 
of the fright of the horse making him uncontrollable, 
and as to the latter contingency, we have already 
discussed it. The same reasous prevail as to railings 
on a bridge, for their absence would strike every one 
asa plain, if not criminal, neglect of even ordinary 
care. 

We think this accident was such a remote contin- 
gency that a failure to guard against it was not 
negligence, and it was error to submit the question to 
the jury. 

The judgment must be reversed, and new trial 
ordered, costs to abide the event. 

All concur, except Danforth, J., not voting. 

Judgment reversed. 


EVIDENCE— WRITS OF ATTACHMENT — 
WHEN NOT COMPETENT—FRAUD— 
INSUFFICIENT PROOF. 
NEW YORK COURT OF APPEALS, MARCH, 1887. 


BROOKMAN V. STEGMAN. 


In an action against a sheriff for having, under an attachment 
against a third person, attached chattels in the plaintiff's 
possession, writs of attachment against such third person 
are not competent evidence for any purpose. 


William J. Gaynor, for plaintiff. 
James Troy, for defendant. 


Ruecer, C. J. The plaintiff brought an action of 
claim and delivery to recover possession of a quantity 
of liquors, ete., of the value of $3,500, which he alleged 
the defendant had wrongfully taken from him and 
wrongfully detained. 

The answer justified the taking of the property as 
sheriff of Kings county, by virtue of two several 
attachments issued out of the Supreme Court, in 
actions respectively commenced by Thomas & Thomas 





against Midas, and Larason & Henriques against 
Midas, and claimed that the same was the property 
of Midas and not the plaintiff. 

The evidence upon the trial was uncontradicted ty 
the effect that the property in question, on or about 
December 18, 1884, was taken by the defendant from 
premises on the corner of Atlantic aud Georgia avenue 
East New York, in which the plaintiff was carrying on 
the business of selling wines, liquors, etc., at whole- 
sale and retail, and consisted of his stock in trade. 

It also appeared that the plaintiff was then in pos- 
session of said premises and had been since October 
1, 1884, undera lease standing in his own name, and 
paying rent therefor, and that his name was conspicu- 
ously painted upon the center wall of the building, 
and several smaller sigus were displayed in different 
parts of the store, and he was apparently having exolu- 
sive control and management of the business. 

It further appeared that about a year anda half 
previous to this time one Bernhard Midas, in connec- 
tion with a much larger establishment, situated in 
another part of the town, had conducted this store, 
but desiring to remove his business wholly to Brook- 
lyn, he sold its good will and contents and assigned 
his lease to the plaintiff and delivered possession 
thereof, and about the lst day of November there- 
after established himself in the liquor selling business 
in Brooklyn. 

It was further proved by the plaintiff that the pur- 
chase-price of said stock, etc., was $3,316.90, and that 
he paid therefor by $1,000in cash; cancelling a debt 
owing him by said Midas of $1,000, and delivering his 
own note for the balance $1,316,90, indorsed by his 
father, a responsible man. 

It also appeared that between the middle of October 
and the 12th day of November thereafter, the plaintiff 
bought otber liquors of Midas, for the use of his said 
business to the amount of nearly $60,000, $2,500 of which 
was paid by the promissory note of the third parties, 
and the balance by the notes of the plaintiff on four 
month’s time. These notes were all subsequently paid 
at maturity at the banks where they were made pay- 
able, except a small note which had not became due 
on the day of trial. 

The ground upon which the defense was conducted 
was the claim that each of the sales from Midas to the 
plaintiff was fictitious, made with intent to defraud 
the creditors of Midas, and that the liquors themselves 
continued to remain the property of Midas. 

Assuming for the present that the defendant could, 
without confessing and avoiding the allegations of 
the complaint, give evidence of fraud which would 
avoid the transfers from Midas to plaintiff, we are of 
the opinion that the evidence given for that purpose 
was very weak and unsatisfactory. No direct proof 
was offered of any arrangement between Midas and 
plaintiff that Midas should retain an interest in the 
property sold, and as circumstances transpired after 
the sale tending to show that he exercised any control 
over the same or received any of the proceeds of the 
business. 

Aside from the fact that the plaintiff was an adopted 
child and nephew of Midas, generally living in his 
family, and superintended the store in question while 
he carried it on, and some slight discrepancies in the 
evidence of the plaintiff, not a fact appeared casting 
suspicion upon the transactions or tending to show 
that Midas was not perfectly solvent and able to re- 
spond to all of his engagements, not only at the time 
of making the sales but also at the date of the attach- 
ment, except the fact that about the middle of Decem- 
ber, the sheriff received some fifteen or sixteen attach- 
ments from as many different parties amounting to 
about $72,000 against the property of Midas, issued 
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upon the ground of frauds alleged to have been com- 
mitted by him, and commanding the sheriff to attach 
his property. 

This evidence was testified to by the under sheriff, 
claiming to hold the several attachments in his hands 
and speaking therefrom, and was objected to by the 
plaintiff. They were offered and admitted upon the 
ground that they bore upon the alleged fraud of Midas, 
and the plaintiff excepted to the ruling. 

The defendant also offered the several affidavits upon 
which the respective attachments were founded, but 
upon objection being made by the plaintiff, they were 
withdrawn. The attachments were however allowed 
to remain as evidence in the case purporting to prove 
that they were each issued on account of alleged frauds 
of Midas, and apparently showing an indebtedness on 
his part of $72,000 to the several plaintiffs in such at- 
tachments. These attachments did not comprise the 
process under which the defendant justified the seiz- 
ure of the property, but were claimed to be other pro- 
cess in his hands at the time thereof. 

It cannot be doubted but that this evidence was 
very material upon the issue presented by the defend- 
ant, and if it was improperly admitted, had a very in- 
jurious effect upon the result of the trial for the 
plaintiff. 

We are clearly of the opinion that this evidence was 
incompetent for any purpose. A conclusion reached 
by a judicial officer upon ex parte affidavits, to the 
effect that they contained sufficient evidence to prove 
an indebtedness from one party to another and the 
perpetration of frauds by the debtor iu incurring it, 
is not competent evidence to establish either of the 
fact of such debt or of such fraudsin an action be- 
tween third parties. 

Such proof derives no force from the judicial order, 
and is merely hearsay having no greater effect, as 
proof of the facts stated therein, than ex parte affida- 
vits made under any other circumstances. No statute 
makes them evidence and no rule of common-law evi- 
dence justifies their admission. People, ex rel. Volger, 
v. Walsh, 87 N. Y. 485. 

The fact that a judge has awarded process thereon 
constitutes no such adjudication as renders them evi- 
dence of the facts stated therein. 

For this error the judgment should be reversed and 
a new trial ordered with costs to abide the event. 


All concur. 
senieininniiipummndatae 


CONSTITUTIONAL LAW—POLICE POWERS— 
OLEOMARGARINE. 


PENNSYLVANIA SUPREME COURT, JAN. 3, 1887. 


POWELL v. COMMONWEALTH.* 

A statute prohibiting the manufacture, except from unadul- 
terated milk or cream, “of any article designed to take 
the place of butter or cheese produced from pure, una- 
dulterated milk, or cream from the same, or imitation or 
adulterated butter or cheese,”’ and the sale of the same 
for food, is constitutional. 

)RROR to Quarter Sessions, Dauphin county. Con- 
viction of violation of the act above described. 

D. T. Watson, Weise & Gilbert and C. F. Brewster, 
for plaintiff in error. 

Wayne McVeagh, S. J. M. McCarrell, and Hall & 
Jordan, for defendant in error, citing Sharpless v. 
Philadelphia, 21 Penn. St. 161; People v. Marx,99 N.Y. 

77; S. C., 52 Am. Rep. 54; State v. Addington, 12 Mo. 

App. 214; Beer Co. v. Massachusetts, 97 U. S. 25; 

Thorpe v. Railroad Co., 27 Vt. 149; In re Brosnahan, 
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18 Fed. Rep. 62; Bertholf v. O'Reilly, 74 N. Y. 524; 
8. C., 30 Am. Rep. 323. 


STERRETT, J. In his opinion, overruling the motion 
for a new trial and in arrest of judgment, the learned 
president of the Quarter Sessions has so fully and con- 
clusively vindicated the correctness of the rulings com- 
plained of in the several specifications of error that 
the judgment may well be aflirmed for the cogent and 
satisfactory reasons there presented. He has shown 
very clearly, we think, that the act of May 1, 1882, un- 
der which plaintiff in error was indicted, is not in con- 
flict with any provision of either the State or Federal 
Constitution, and that the General Assembly, in en- 
acting the law, did not transcend the limits of legisla- 
tive authority; but if there should be any doubt as to 
the constitutionality of the act on either of these or 
any other ground, that doubt should be resolved in 
favor of the validity of the act as a proper exercise of 
legislative power. 

As was said in Hrie & N. E. R. Co. v. Casey, 26 Penn- 
St. 287-309: ‘*‘ The right of the judiciary to declare a 
statute void and to arrest its execution, is one which, 
in the opinion of all courts, is coupled with responsi- 
bilities so grave that it is never to be exercised except 
in very clear cases. One department of the govern- 
ment is bound to presume that another has acted 
rightly. The party who wishes to pronounce a law 
unconstitutional, takes upon himself the burden of 
proving beyond all doubt that it is so. Or as the 
principle is tersely stated by the late Chief Justice 
Sharswood: ‘‘Nothing but a clear violation of the 
Constitution—a clear usurpation of power prohibited 
—will justify the judicial department in pronouncing 
anact of the legislative department unconstitutional 
and void.’’ Penn. R. Co. v. Riblet, 66 Penn. St. 164- 
169. In same case it is further said: ‘‘ We cannot try 
the constitutionality of a legislative act by the mo- 
tives and designs of the law-makers, however plainly 
expressed. It the act itself is within the scope of the 
authority it must stand.’”’ 

These principles are necessary incidents of the law- 
making power. In creating a legislative department, 
and conferring upon it the legislative power, the peo- 
ple must be understood to have conferred the full and 
complete authority, as it rests in and may be exer- 
cised by the sovereign power of any State, subject 
only to such restrictions as they have seen fit to im- 
pose, and to the limitations which are contained in 
the Constitution of the United States. The legisla- 
tive department is not made a special agency for the 
exercise of specially defined legislative powers, but is 
intrusted with the general authority to make laws at 
discretion. Cooley Const. Lim. 87. 

The act of May 21, 1885, is entitled ‘“‘An act for the 
protection of the public health, and to prevent adul- 
teration of dairy products, and fraud in the sale 
thereof.’’ It cannot be doubted that the General As- 
sembly is invested with full power to legislate for the 
protection of the public health, or to prevent the adul- 
teration of articles of food, as well as imposition or 
fraud in the sale of such articles. In the absence of 
any constitutional inhibition or limitation, the sover- 
eign power of the State to enact laws for the public 
good, appears to embrace these subjects of legislation; 
but however that may be, they are fairly within the 
police powers of the State. These powers, as described 
by Judge Redfield in Thorpe v. Railroad Co., 27 Vt. 
149, extend ‘‘to the protection of the lives, limbs, 
health, comfort and quiet of all persons, and the pro- 
tection of all property, within the State, and by which 
persons aud property are subjected to all kinds of re- 
straints and burdens in order to secure the general 
comfort, health and prosperity of the State, of the 
perfect right to do which no question ever was, or 
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upon acknowledged general principles ever can be 
made, so far a natural persons are coucerped.”’ 

The statute books of this aud other States furnish 
numerous examples of the exercise of the power re- 
ferred to, but perhaps the laws ‘most nearly identical 
in principle with our act are those which prohibit the 
sale of adulterated provisions. The sale of pure milk 
and pure water mixed may be made a penal offense 
(Com. v. Farren, 91 Mass. 489; Same v. Waite, 93 id. 
264); or adulterated confectionery. Com. v. Chase, 
125 Mass. 202; Same v. Evans, 182 id. 11. 

The statute of Massachusetts declares: ‘‘ Whoever 
sells or keeps, or offers for sale, adulterated milk, or 
milk to which water or any foreign substance bas 
been added,”’ shall be punished, etc. 

In Com. v. Farren, supra, it was held under this stat- 
ute that guilty knowledge on the part of the seller need 
not be averred or proved. 

In Com. v. Waite, supra, the contention was, that 
inasmuch as itis innocent and lawful to sel) either 
pure milk or pure water, or both, separately, the Leg- 
islature has no power to make the sale of milk and 
water, when mixed, a penal offense, unless it is done 
with a fraudulent intent. But the court said: ‘‘It is 
notorious that the sale of milk adulterated with water 
is extensively practiced with a fraudulent intent. It 
is for the Legislature to judge what reasonable laws 
ought to be enacted to protect the people against this 
fraud, and to adapt the protection tothe nature of the 
case. * * * The court can see no ground for pro- 
nouncing the law unreasonable, and has no authority 
to judge of its expediency.”’ 

Speaking of the prohibition liquor law of Massachu- 
setts, passed in 1869, the Supreme Court of the United 
States says: “If the public safety orthe public morals 
require the discontinuance of any mauvufacture or traf- 
fic, the hand of the Legislature cannot be stayed from 
providing for its discontinuance by any incidental in- 
convenience which individuals or corporations may 
suffer. All rights are held subject to the police power 
of the State. * * * Whatever difference of opin- 
ion may exist as to the extent and boundaries of the 
police power, and however difficult it may be to ren- 
der a satisfactory definition of it, there seems to be 
no doubt that it does extend to the protection of the 
lives, health and property of the citizens, and to the 
preservation of good order and the public morals. 
The Legislature cannot by any contract divest itself 
of the power to provide for these objects. They be- 
long emphatically to the class of objects which de- 
mand the application of the maxim Salus populi su- 
prema lex, and they areto be attained and provided 
for by such appropriate means as the legislative dis- 
cretion may devise. That discretion can no more be 
bargained away than the power itself.’’ Beer Co. v. 
Massachusetts, 97 U. S. 25. 

So far as the constitutionality of the act under con- 
sideration depends on the police power of the State, it 
may safely be rested on the principle underlying the 
cases above referred to, and those that might be cited. 
The manufacture, sale, and keeping with intent to 
sell, may all alike be prohibited by the Legislature, if 
in their judgment the protection of the public from 
injury or fraud requires it. To deny the authority of 
the Legislature to do so, is to attack all that is vital in 
the police power. To refuse recognition of the power 
in a given case, because inthe judgment of some the 
Legislature, though acting within its proper sphere, 
may have mistaken the public necessity for a 
law prohibitory in its character, is to make 
the individual judgment superior to that of the 
Legislature, to which the people in their sover- 
eign capacity have delegated the law-making 
power. The fact that the prohibited sub- 





stance, in a pure state, may be wholesome and not in- 
jurious, is irrelevant in a judicial inquiry. The whole- 
someness will not render the act unconstitutional, 
The statute is intended to prevent fraud, and protect 
the public health, by prohibiting the manufacture and 
sale of substances and compounds which furnish the 
temptation to commit the former, and which may be 
injurious to the latter. 

As was said by the Supreme Court of Missouri, in 
State v. Addington, 77 Mo. 110, that to render the law 
unconstitutional the prohibited articles must be un- 
wholesome would utterly overthrow the police power 
of the State—overthrow every law the wisdom of 
which could not bear the test of scrutiny. The case 
last referred to arose undera statute similar to ours, 
entitled “An act to prevent the manufacture and sale 
of oleomarginous substances, or compounds of the 
same, in imitation of pure dairy products.” 

Ina well-considered vpinion, the constitutionality of 
this act is sustained by the Court of Appeals (12 Mo. 
App. 214-228), and afterward by the Supreme Court of 
that State. State v. Addington, 77 Mo. 110. “The 
mere fact,” as was said in that case, ‘‘that experts 
may pronounce a manufactured article, intended for 
human food, to be wholesome or harmless, does uot 
render it incompetent for the Legislature to prohibit 
the manufacture and sale of the article. The test of 
the reasonableness of the police regulation, prohibit- 
ing the making and vending of a particular article of 
food, is not alone whether it is in part unwholesome 
and injurious. If an article of food is of such a char- 
acter that few persons will eat it knowing its real 
character, if at the time it is of such a nature that it 
can be imposed upon the public as an article of food 
which is in common use, and against which there is no 
prejudice; and if in addition to this, there is proba- 
ble ground for believing that the only way to prevent 
the public from being defrauded into the purchasing 
of the counterfeit article for the genuine is to prohibit 
altogether the manufacture and sale of the former— 
then we think such a prohibition may stand as a rea- 
sonable police regulation, although the article prohib- 
ited is in fact innocuous, and although its production 
might be found beneficial to the public, if in trying it 
they could distinguish it from the production of which 
it isthe imitation. * * * The manufacturer may 
brand it with its realmame. It may carry that brand 
into the hands of the broker or commission mer- 
chant, and even into the hands of the retail grocer; 
but there it will be taken off, and it will be sold to the 
consumer as real butter, or it will not be sold at all. 
The fact that in the present state of the public taste, 
the public judgment or the public prejudice, with re- 
gard to it, it cannot be sold except by cheating the ul- 
timate purchaser into the belief that it is real butter. 

* * * stamps with fraud the entire business of 
making and vending it, and furnishes a justification 
for a police regulation prohibiting the making and 
vending of it altogether.’’ State v. Addington, supra. 

In view of these and other considerations suggested 
inthe opinion referred to, and also in that of the 
court below, we cannot say the action in question isa 
valid exercise of the police power of the State. The 
Legislature was doubtless satisfied that the manufac- 
ture and sale of the prohibited articles were prejudi- 
cial to the public good to such degree that a remedy 
was needed, and we have no right to say that a penal 
statute less severe and sweeping in its terms would 
have afforded an effective remedy. Thatis a legisla- 
tive, and not a judicial question. If it is thought the 
Legislature erred in the solution of that question, the 
proper course is an appeal to them to correct the error 
ifany there was. 

For reasons above suggested, and others more fully 
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elaborated by the court below, we think the judgment 
should be affirmed. 

GorDON, J., dissenting. I regard the act of the 21st 
of May, 1885, not only as improvident and unreasona- 
ble, but as unconstitutional. ‘‘ No person, firm or cor- 
porate body shall manufacture out of any oleaginous 
substance, or any compound of the same, other than 
that produced from unadulterated milk or cream from 
the same,any article designed to take the place of butter 
or cheese produced from pure, unadulterated milk, or 
cream from the same, or imitation or adulterated but- 
ter or cheese, nor shall sell or offer for sale, or have in 
his, her or their possession, with intent to sell, the 
same as an article of food.”’ A glance at this act shows 
that its purpose was to protect the dairymen at the 
expense of the consumer. Cannot a pure, wholesome 
butter be made from some other oil than that ex- 
tracted from milk? Certainly it can. The chemist 
has discovered that it may be as well manufactured 
from the fat of the cow as from the fat of her milk. 
“ Oleomargarine, when made under the formula of the 
French patent, is composed mostly of beef fat, 
churned with milk, and colored with anunato.”’ U.S. 
Agr. Rep. 1885, p. 100. Here then is a pure and whole- 
some article of food, in every particular as good as the 
best butter. Why then shall we not be permitted to 
niake use of it? Theact cannot properly be regarded 
as a police regulation, for it is not alleged that the 
prohibited article is in the slightest degree injurious 
to the welfare or happiness of the people of the Com- 
monwealth. Onthe other hand, proof to the con- 
trary has been offered, su that the question for discus- 
sion really involves the right of the Legislature to pro- 
hibit the manufacture of an article of food without re- 
gard to its character or quality—a question certainly 
of very serious import. The offer of proof was for the 
purpose of showing that the prescribed manufacture 
was not subject to the police power of the State, and 
from its very nature could not be. But the court 
ruled out the proposed evidence as irrelevant, thus de- 
claring that the Legislature was the sole judge of its 
own powers. But this amounts to an assumption that 
the legislative power is such that manufacture and 
sale of any article of food whatever may be prohib- 
ited. So the question in fact is not one of police power, 
but whether the Legislature can, in contravention of 
fact, assume that any given article of commerce is 
within the scope of its police powers, and thereupon 
prohibit its manufacture and use. Truly if this posi- 
tion taken by the court below be correct, then is the 
defendant’s case indefensible, for if the Legislature 
can define its own powers without regard to constitu- 
tional limit, an appeal to this court is to no pur- 
pose. 

In this however the Commonwealth is at fault. The 
Quarter Sessions has imposed a burden upon it which 
it cannot sustain. Its counsel have said a great deal 
about the police powers of the States, and have cited 
many cases to prove that which no one pretended to 
deny. But they have utterly failed to prove that the 
General Assembly has the unrestricted power claimed 
forit. But if this astounding assumption fails, the 
defendant was wrongfully convicted. Let us then con- 
sider to what result a doctrine of this kind must nec- 
essarily lead. 

We must take it that that which was sold by the de- 
fendant was good, pureand wholesome food, for such 
was the purport of the proposed proofs. Hence it fol- 
lows as of course, that if the Legislature can prohibit 
the making of butter from any thing but milk, it can 
prohibit its manufacture altogether, for pure milk is 
certainly no better than pure tallow, and if it can pro- 
hibit its manufacture from the latter it can also from 
the former. If it can make unlawful the making and 








sale of one kind of pure food, it can in like manner 
make unlawful the making and sale of any other. 
Lard, as it is found in the market, is a manufactured 
article, and is largely used in cooking as a substitute 
for butter. Forages this has been the case as well in 
this country as in Europe, and no Legislature has as 
yet taken exception to the practice on the ground of 
its unhealthfulness. Indeed in this Commonwealth 
mavy persous subsist during the winter season almost 
entirely on buckwheat and lard; and with hard-work- 
ing people, who require large quantities of carbona- 
ceous food, this diet is neither unpleasant nor un- 
wholesome. It is true that some may not regard it as 
good as butter; nevertheless itis cheaper, and therefore 
within the reach of those who cannot afford to pay 
for butter. Why then shall it not be used as hereto- 
fore? This wonderful act of 1885 will allow us to eat 
it as a substitute for pork, or beef or bread, or as a 
substitute for any thing else but butter. And yet this 
is called a police regulation—a law passed for the pre- 
servation of the health of the community. To me it 
looks much more like a regulation passed for the wel- 
fare of the dairymen, without regard to the welfare of 
the balance of the people—class legislation, that politi- 
cal curse which the framers of our Constitution en- 
deavored to prevent, but which our General Assembly 
seems disposed to perpetuate. 

Nor are we to forget that by our decision we do not 
merely give force to an act of Assembly, but are also 
establishing a precedent of the most dangerous charac- 
ter; for if the Legislature can arbitrarily prevent the 
citizen from making or selling any given article of 
food, it can also prevent the buying or using the same, 
however excellent it may be, and however necessary 
for the preservation of his own life and happiness, 
and that of his family. Yet this is the doctrine which 
this court is about to establish by its decision—a doc- 
trine which must necessarily be founded on the ruin 
of the bill of rights. What a commentary on nine- 
teenth century progress and civilization! This act has 
made Chinese conservatism respectable. ‘The chemist 
has discovered a process by which an important arti- 
cle of food can be manufactured more cheaply than by 
the old methods, and the man of scant means is thus 
promised an addition to his meager fare which he 
could not previously afford. Naturaily we must sup- 
pose that this inventor would be hailed as the bene- 
factor of his race, since he has thereby added much to 
the happiness of the laboring class of the people. “But 
no,”’ say our law-makers “ he is amalefactor, and shall 
neither make nor sell his product.’’” And why? If 
indeed the Legislature had not in view the protection 
of the dairymen, I would like to be told by some one 
what it had in view. Of course the Commonwealth 
will not admit this asa solution of this question; for 
if a fact of that kind could be made to appear, the un- 
constitutionality of the act would be undoubted. 
Hence this idea of police power has been set up as a 
lure, which has been only too successful in attracting 
the attention of the court below, as well as this court, 
from the real issue. What we have here said with ref- 
erence to the legislative intention is made all the more 
certain from the fact that the acts of May 22, 1878, and 
of June 10, 1881, had already afforded sufficient protec- 
tion to the community from deception in the sale and 
adulteration in the manufacture of butter, so that as 
a police regulation the act of 1885 was not necessary. 
We cannot therefore but think that there can be but 
little if any doubt that this act was designed to pro- 
tect the interests of the producer at the expense of the 
welfare and rights of the consumer. 

As to this view of the matter before us, I feel my- 
self constrained to dissent from the judgment of this 
court. 
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NEW YORK COURT OF APPEALS ABSTRACT, 





CRIMINAL LAW — BURGLARY — PENAL CODE, § 505 
— CHARGE OF couRT.— The prisoner was indicted for 
burglary in the first degree. The evidence showed 
that with two or three confederates he broke into an 
inhabited dwelling-house, and held, or aided in hold- 
ing, one of the inmates while one of his companions 
attempted to commit a rape upon afemale therein 
residing. The defendant himself testified, admitting 
his presence in the house, and practically denying 
nothing. The trial court was asked to charge the 
jury that they might convict the prisoner of a mis- 
demeanor under section 505 of the Penal Code. The 
request was refused and an exception was taken. The 
jury found the defendant guilty of burglary in the first 
degree. The Jearned trial judge read to the jury the 
definitions of burglary in each of its three degrees, 
after having told them that if they doubted as to the 
greater offense they might convict as to the lesser. 
He called their attention then to the provisions of 
section 505, adding: ‘I have now called your atten- 
tion to all the provisions of the statute which relate to 
the offense charged in the indictment, and to the par- 
ticular degree of that offense.’* It would seem from 
his language that he treated section 505 asa lesser 
degree of the offense charged, and gave the prisoner 
the benefit of the doctrine which his counsel invoked. 
But if his subsequent refusal to charge imports the 
contrary, he committed noerror. Nothing in the facts 
proved warranted a conviction for the misdemeanor. 
The proof, without contradiction, established all of 
the elements of burglary in the first degree. There 
was no room for any possible conclusion upon the evi- 
dence that any opening to the house was inclosed, or 
that the entrance was effected without a ** breaking.” 
The defendant makes no such pretense. He only says 
that he was in such a state of intoxication that he did 
not know how entrance to the house was effected. The 
** breaking,’’ which constitutes the essential element 
of the crime of burglary, stood therefore in the case 
an uncontradicted fact, and since, under section 505, 
the lesser offense of a misdemeanor could only exist 
where the entry into the building was “ under circum- 
stances or in a manner not amounting to a burglary,” 
the trial court was certainly authorized to declinea 
charge tothe jury that they might convict of a mis- 
demeanor. That would have been to tell them that 
they might disregard clear and definite testimony not 
only unimpeached but entirely without contradiction. 
lt may be added also that no modification of the 
indictment by striking out the characteristics of bur- 
glary in any orallof its degrees would have left an 
adequate description of the misdemeanor. That offense 
involves an intent to commit a felony or a iarceny, or 
malicious mischief accompanying the entry. The only 
allegation of intent in the indictment is “to commit 
some crime.”’ Code Crim. Proc., §§ 444, 445; Dedien 
v. People, 22N. Y. 178. Itis clear therefore that the 
exception was unfounded. March 1, 1887. People v. 
Meegun. Opinion by Finch, J. 


AMENDING INDICTMENT — IDEM SONANS—SE- 
DUCTION — CHARGE AS TO PROMISE BEING CONDI- 
TIONAL.— The indictment charged defendant with 
having seduced under promise of marriage one Mary 
Oliphant, an unmarried female of previous chaste 
character. On the trial the first witness called was 
complainant, who testified that her name was in fact 
Mary Olivert. Held, that there was no error in allow- 
ing the indictment to be amended to conform to the 
proof. The trial judge charged: ‘I charge you, 
gentlemen, that even though the defendant may have 
accomplished the seduction of this female under a 
promise to marry her on condition she became preg- 





nant with child, that that comes within the purview 
of the statute and establishes the crime as well as if 
the promise and agreement to marry had been made 
absolutely and without condition. The crime is made 
out if you are satisfied the evidence is true, whether 
the promise to marry was absolute or whether it was 
conditional upon her becoming pregnant with child. 
In either event it comes within the purview of the 
law and statute.”’ Held, that as there was no evi- 
dence in the case which justified theclaim of defend- 
ant that the promise was conditional, he was not 
prejudiced thereby, and if technically erroneous, it 
furnished no ground for anew trial. Jan. 18, 1887, 
People vy. Johnson. Opinion by Dauforth, J. 


EVIDENCE—PERSONAL TRANSACTIONS — CODE (ty. 
Pro., § 829.— The action was brought to recover the 
amount claimed to be due upon two checks and two 
notes claimed to have been executed by the defendant 
through his general agent, G. The latter was called as 
a witness on behalf of the defendant to prove pay- 
ment, and his evidence, which involved personal trans- 
actions and communications with the plaintiff's in- 
testate, was objected to for that reason but admitted 
under an exception by the defendant. The witness 
was not a party to the action and his testimony pro- 
hibited by section 829 ofthe Code for that reason, but 
it is urged that he comes under the description of “a 
person interested in the event.” It is argued that if 
the defense failed the agent would be liable to his 
principal for a misappropriation of funds or negli- 
gence in permitting the evidence of payment. Assum- 
ing that a possible liability of the witness upon one 
or the other of these grounds might exist, it is ob- 
vious that it would find its origin in facts, gaining no 
effect or potency from the event of the action or the 
judgment for the plaintiffs in which it might termi- 
nate. That judgment could not bind him directly by 
its own force, nor indirectly as evidence against him. 
It might prove to be the occasion or cause of a suit 
against him by his principal, but in defending that 
suit he would be utterly unaffected by the judgment 
against his principal and entirely at liberty to show a 
payment in fact made by him with his principal's 
funds and explain the failure to take up the notes and 
checks. The judgment against his principal would 
not hamper or affect him in the least. The correct 
rule is stated in Hobart v. Hobart, 62 N. Y. 80, that 
the disqualifying interest must be not merely in the 
questioninvolved, but in the event of the particular 
action pending; such that the witnessess will either 
gain or lose by the direct legal] effect and operation of 
the judgment, or that the record will be legal evi- 
dence for or against him in some other action. A fair 
example of such a case is that of a surety on an execu- 
tor’s bond who is bound by the surrogate’s decree 
upon the accounting. Miller v. Montgomery, 78 N. 
Y. 283. But G. was not bound directly by the judg- 
ment, nor indirectly by it as a matter of evidence. He 
was at liberty to dispute as against himself the facts 
upon which it rested. His possible interest in the 
question involved did not make him interested in the 
event of the action. One of the notes sued was drawn 
to the order of F. and was indorsed by him. He was 
not a party to the action. He was offered'as a witness 
in behalf of the maker of the note. Assuming that 
plaintiff's intestate derived title to the note through or 
from the indorser, although if merely an accommoda- 
tion indorser, as is alleged, the assumption might per- 
haps be challenged, yet the witness was not called or 
examined in behalf of the party succeeding to his title 
or interest but against that party. It is claimed how- 
ever that Freedman was examined in his own behalf 
and had an interest in the event of the action by rea- 
son of his position as indorser. But the fact of his 
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indorsement merely did not make him liable on the 
note and we think not even presumptively so. Until 
the note was duly presented and protested for non- 
payment and due notice given the indorser was not 
liable at all. Atthe date of the trial the note was 
long past due and F.. charged gs indorser or discharged 
by the omission of protest aud notice. He says he 
received no notice. Presumptively therefore none 
was sent. If the plaintiffs had shown that his liability 
as indorser had arisen, or possibly even that a claim 
of protest and notice in good faith existed so as to 
leave the question of liability open it might be urged 
that he had an interest in proving payment, but until 
something of the kind appeared he stood not at all in 
the attitude of one interested in the event of the 
action and examined in‘his own behalf. The general 
rule excludes no one on account of interest. Whoever 
would close the mouth of a witness must place him 
within the boundaries of the exception. This was not 
done. The court could not pronounce him disqualified 
upon the facts before it, for nothing appeared raising 
even a presumption of an interest in behalf of which 
his testimony could operate. March 1, 1887. Nearpass 
v. Gilman. Opinion by Finch, J. 

FLIGHT — EVIDENCE— CORROBURATION — CREDIBIL- 
1ry.— On a trial for murder in the second degree, the 
prosecution was permitted to prove, as bearing upon 
the question of flight of the prisoner, the action of the 
district attorney’s officers in their endeavors to arrest 
defendant. Held, that the evidence was properly ad- 
mitted. Defendant, on cross-examination, was asked 
“if he had been arrested for shooting a man at Miner’s 
theater.’’ Held, that as his counsel had already proved 
the same fact, no right of the prisoner was illegally 
invaded. The court was requested by defendant’s 
counsel to charge *“‘that the acts necessary for cor- 
roboration must be inconsistent with the innocence of 
the defendant, and which exclude every hypothesis 
but that of guilt.”’ Held, that as there is not, and 
never was, any such rule as to corroboration, the court 
properly refused to so charge. Where the court has 
left the question to the credibility of witnesses under 
proper instruction to the jury, itjmay refuse to charge 
that the jury would be justified in requiring every 
fact sworn to by the certain witnesses to be corrob- 
orated to its satisfaction, and if not so corroborated, to 
reject such facts as not proved. March 1, 1887. People 
v. Ogel. Opinion by Peckham, J. 

INJUNCTION — JURISDICTION — CODE Civ. PRo., § 
1279.— The judgment from which this appeal is taken 
was rendered by the General Term upon an agreed 
statement of facts presented to the court below for the 
purpose of procuring the judgment of the court upon 
the right claimed by the Cunard Steamship Compauy 
to maintain a shed used by the company, built upon 
piles in front of the bulk-head adjacent to Pier 40, 
North river, in the city of New York, which alleged 
right was denied by the defendants. The steamship 
company, when this proceeding was instituted, was in 
possession of the shed and claimed the right to main- 
tain and use the structure in connection with its busi- 
ness, as grantee of the Central Railroad Company of 
New Jersey, of rights acquired by the latter company 
under certain resolutions of the department of docks, 
and also as lessee from the dock department of the 
northerly side of said pier No. 40, fora term expiring 
May 1, 1889. The facts bearing upon the controversy 
are set forth in the submission, and it further appears 
that on February 24, 1882, the board of the department 
of docks passed a resolution directing the steamship 
company to remove the shed within thirty days from 
that date, and ip default of doing so directing the 
engineer of the department to proceed to remove the 
same. It is stated in the submission that the steam- 





ship company ask for an injunction restraining the 
department of docks from interfering with the com- 
pany’s maintenance and use of the shed, and two 
questions are formulated for the decision of the 
court: ‘lst. Have the said Cunard Steamship Com- 
pany the right to maintain and use the shed during 
the period for which said injunction is asked for? 2d. 
Should the injunction asked for be granted?’”’ We 
are of opinion that the court below, upon the case 
presented, had no jurisdiction to decide the contro- 
versy, or render judgment on the merits. Section 
1279 of the Code authorizes the parties to a question 
in difference, which might be the subject of an action, 
to agree upon a case containing a statement of the 
facts upon which the controversy depends, and present 
the same to the court. Section 1280 assimilates the 
proceeding to anaction. But no relief by injunction 
can be granted ‘n such a proceeding. This is expressly 
prohibited by section 1281, and a subsequent clause in 
that section declares that ‘“‘if the statement of facts 
contained in the case is not sufficient to entitle the 
court to render judgment, an order must be made 
dismissing the submission.’’ It is at least doubtful 
whether upon the facts stated an equitable action in 
the ordinary form could be maintained for an injunc- 
tion. But the statute is a bar to an injunction in this 
proceeding, and no other relief in the nature of the 
case is obtainable at this stage of the controversy. 
There has as yes been no interference with the plain- 
tiff's structure. The right of the company to main- 
tain it is denied, and the defendants threaten to re- 
move it. This at most can give a right to an injunc- 
tion in an ordinary action, and that relief, as we have 
said, the court in this proceeding has no jurisdiction 
to grant. It comes then tothis: The parties present 
to the court for decision a question, which if decided 
for the the plaintiff, could be followed by no relief, 
and if for the defendant, would not be res judicata in 
any subsequent litigation. The first clause in section 
1279 ia necessarily limited to controversies which can 
be followed by an effectua] judgment on the submis- 
sion. It is clear, we think, that the court below should 
have dismissed the proceeding. March 1, 1887. Cunard 
Steamship Co. v. Voorhis. Opinion by Andrews, J. 


PRACTICE — SERVICE OF SUMMONS — FOREIGN COR- 
PORATION—CODE Crv. PRo., § 432.—The defendant, a 
corporation created under the laws of Wisconsin, has 
its office in that State, where it is engaged in the 
manufacture and sale of harrows, some of which were 
bought by plaintiffs, who are dealers in agricultural 
implements. Some question arose as to whether the 
machine was an infringement upon letters-patent is- 
sued to other parties, and upon a consideration 
deemed sufficient, the defendant, in writing, executed 
in Wisconsin, guaranteed to the plaintiffs the right to 
purchase, sell and dealin their harrows, and to in- 
demnify them from all prosecutions for so doing by 
any person claiming it to be aninfringement upon any 
patent, provided notice be given of such proceeding 
and they be allowed to take chargeof thecase. An 
action was commenced for this alleged cause against 
these plaintiffs, and they at once notified the defend- 
ants and required them to take charge of its defense. 
The guarantors failed to do so, and judgment went 
against these plaintiffs for $3,154.45, payment of which 
was enforced by execution. They thereupon issued a 
summons as in the Supreme Court of this State, and 
served it upon one Crosby in the city of New York, 
upon the assumption that he was director of the cor- 
poration. The defendants moved the court to set it 
aside upon the grounds: (1) That the defendant isa 
foreign corporation, and the service was not upon the 
president, treasurer or secretary of the defendant, or 
otherwise its representative for that purpose; (2) 
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that the corporation has no property within this 
State; and (3) that the plaintiffs’ alleged cause of 
action did not arise within it. The motion was denied 
at Special and General Terms and this appeal taken. 
We think it must fail. It is enoughif the cause of 
action arose in this State, and Crosby was in fact one 
of defendant's directors. Code, § 482, subd. 3. As to 
the cause of action, it accrued when the defendant 
failed to perform its contract, and by reason of its 
failure the plaintiffs sustained a loss. These events 
occurred in this State. The plaintiffs were sued in this 
State, and here, if anywhere, the defendants were re- 
quired to defend. Itis immaterial that the contract 
to indemnity was made in Wisconsin; its obligation 
was to be discharged wherever the plaintiffs were 
vexed by litigation. Itis true, as the appellant con- 
tends, that this obligation could only arise upon notice 
tothe corporation of the impending suit, and that such 
notice was givenin Wisconsin. The plaintiffs were 
bound to perform this condition where they could 
find the defendant, and when performed it became a 
fact in the case, but itself gave no cause of action, nor 
did one then exist. Its object was to set the de- 
fendant in motion. Except for it there could have 
been no default. But the notice called for perform- 
ance; that was regulated by the proceedings in this 
State where the plaintiffs were sued. The defendants’ 
undertaking was to defend them in that suit, and the 
cause of action arose when for want of a defense judg- 
meut went against them, and it arose at the place 
where that judgment was recovered. _Performance at 
no other time or place was possible. We think the 
summons was well served. The evidence tended to 
show that Crosby was a director by election, and for 
aught thatappeared it might reasonably be held that 
he was one in fact. The records of the defendant so 
declare, and for the purpose of the motion now made 
by it that declaration is sufficient. March 1, 1887. 
Childs v. "Harris Manufacturing Co. Opinion by 
Danforth, J. 


—_—_~>___—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

STATE BONDS IN AID OF RAILROAD — MORTGAGE 
SECURING — CONSTRUCTION OF MISSOURI ACTS — CON- 
STITUTIONAL LAW.— (1) Issues of bonds in aid of the 
Hannibal & St. Joseph Railroad Company, to the 
amount of $3,000,000, and bearing six per cent interest, 
payable semi-annually, were made by the State of 
Missouri, under the authority of Missouri acts of 
February 22, 1851, and of December 10, 1855, which re- 
quired the company to provide for the punctual re- 
demption of the bonds, and the punctual payment of 
accruing interest, in such manner as to exonerate the 
treasury of the State from any advances of money for 
that purpose, and gave the State a mortgage lien on 
the road to secure such payment. The act of February 
20, 1865, ‘‘ to provide for reducing the indebtedness of 
the State,’”’ authorized the company to issue bonds to 
a like amount, secured by trust deed, and directed the 
State to transfer its prior lien, created by the before- 
mentioned acts, to the trustees, under the act of 1865. 
whenever the latter should pay into the State treasury 
a sum equal ‘*‘ toall indebtedness due or owing by said 
company to the State, and all liabilities inourred by 
the State by reason of having issued her bonds, and 
loaned the same to said company, * * * together 
with all interest that has and may, at the time when 
such payment shall be made, have accrued and remain 
unpaid by said company,’’ and allowed the payment 
to be made in outstanding State bonds, bearing not 
less than six per cent interest, or coupons thereof. 
Held, that payment made under the latter act, in 








money, must be of an amount equal to the face value 
of the bonds issued to the company, and the accrued 
interest thereon at the time of payment, together with 
such further sum, if any, as would be necessary to 
evable the State to cancel them, or within a reasonable 
time thereafter, $3,000,000 of its other six per cent in- 
debtedness then outstanding, aud that such payment 
would satisfy the requirements of theact. The act of 
March 26, 1881, passed in expectation of immediate 
payment by the company under the act of 1865, diree- 
ted any money in the State treasury, not required for 
other purposes, to be used in the redemption of State 
bonds, as fast as they should become redeemable, and 
meanwhile to be invested in the purchase of State or 
United States bonds. Held, that by the acceptance of 
a payment made by the company, under the act of 
1865, after the passage of the act of 1881, the State be- 
came bound to usethe money so received in accord- 
ance with the provisions of the latter act, and that 
the computation to ascertain the amount necessary to 
be paid must therefore be made upon the assumption 
of the carrying out by the State officials of the plan of 
redemption therein marked out. Held, also that the 
acts of 1865 and 1881, thus construed, are not in con- 
flict with article 4, §§ 50,51, of Missouri Constitution of 
1875, providing that the Legislature shall have no 
power ‘‘to release or alienate the lien held by the 
State upon any railroad, or in anywise change the 
tenor or meaning, or pass any act explanatory thereof; 
but the same shall be enforced in accordance with the 
original terms upon which it was acquired ;’’ or to re- 
lease the liability of any person or corporation to the 
State; as payment in the manner provided by the acts 
as thus construed is the legal equivalent of payment 
in accordance with the original terms on which the 
liability was created. (2) A suit by trustees, under a 
trust deed, executed by a railroad company, against 
State officers, to compel the latter to assign to plaintiffs 
a lien held by the State upon the property covered by 
the trust deed, in accordance with the provisions ofa 
State statute, is not a suit against the State within the 
prohibition of the eleventh amendment to the Con- 
stitution of the United States. In Louisiana vy. Jumel, 
107 U. S. 711, the effort was to compel a State officer to 
do what a statute prohibited him from doing. Here 
the suit is to get a State officer to do what a statute 
requires of him. The litigation is with the officer, not 
the State. The law makes it his duty to assign the 
lieus in question to the trustees, when they makea 
certain payment. The trustees claim they have made 
this payment. The officer says they have not, and 
there is no controversy about his duty if they have. 
The only inquiry is therefore as to the fact of a pay- 
ment according to the requirements of the law. If it 
has been made, the trustees are entitled to their 
decree. If it has not, a decree in their favor, as the 
case now stands, must be denied; but as the parties 
are all before the court, and the suit is in equity, it 
may be retained so as to determine what the trustees 
must do in order to fulfill the law, and under what 
circumstances the governor can be compelled to 
execute the assignment which had been provided for. 
March 7, 1887. Rolston v. Crittenden. Opinion by 
Waite, C. J. 


—\—_>_____ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 


CONFLICT OF LAWS — CHAMPERTY — CONTRACT TO 
COLLECT A LEGACY ON SHARES.—An agreement was 
entered into in the State of Maine between plaintiff, a 
resident of the State of New York, and defendant, a 
resident of Maine, whereby plaintiff, in consideration 
of prosecuting defendant’s claim to a certain legacy, 
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was to receive one-third of what money defendant 
might recover. A statute of the State of Maine makes 
criminal the act of making an agreement to prosecute 
a suit on shares. The suit was brought in the State 
of New York, where such agreements are legal. Held, 
that the validity of the contract was to be determined 
by the law of Maine, and that the effect of the above 
statute of Maine was to render the agreement void. 
In determining this question it is to be observed that 
the act made criminal by the statute of Maine is not 
the act of prosecuting a suit on shares, but the act of 
making au agreement to prosecute a suit on shares. 
It is also to be observed that the statute is not con- 
fined to agreements respecting suits to be prosecuted 
in the courts of Maine, but includes all agreements to 
prosecute a suit on shares, without regard to the place 
where the suit is to be instituted. Its plain object is 
to prevent the making of agreements of the character 
described, within the State of Maine. It is also to be 
observed respecting the agreement in question here 
that it contains no language limiting its operation to 
the prosecution of suits outside of the State of Maine, 
put included suits instituted inthe State of Maine as 
elsewhere. It is however true that the circumstances 
attending the making of the agreement show that the 
object of the agreement was to procure the institu- 
tion of asuitin New York; that a suit in Maine was 
not contemplated, and all the services rendered by 
plaintiff in pursuance of the agreement were per- 
formed in New York. The statute of Maine forbade 
the doing in the State of Maine procisely what the 
plaintiffdid when he agreed to prosecute Webster's 
suit on shares. As soon asthe agreement was made, 
the plaintiff became liable to indictment in the courts 
of Maine for making the agreement, and to such an 
indictment it would have been no answer to say that 
he contemplated doing other acts in New York 
in accordance with the agreement. <A criminal act 
can never be the foundation of a lawful agreement. 
The agreement was void at its inception, because the 
making of such an agreement was made criminal by 
law. For this reason the agreement coulda not be en- 
forced in a court of Maine, and if not enforceable in 
Maine, it is not enforceable elsewhere. Says the Su- 
preme Court of the United States in Coppell v. Hall, 
7 Wall. 549: “The principle to be extracted from all 
the cases is that the law will not lend its support to a 
claim founded upon its violation.’’ So also the Court 
of Appeals of New York, in Hyde v. Goodnow, 3 N.Y. 
269, says: ‘‘Assuming that the contracts in question 
had been made in Ohio, and that by the laws of that 
State such contracts are declared void, the courts of 
this State would be bound also to declare them void, 
though by their terms they were to have been per- 
formed here, and though if made here, they would 
have been valid. The circumstance that other acts 
were intended to be done in New York in pursuance 
of the agreement cannot render lawful the act that 
was done in Maine. In such a case as this there is no 
room to apply the fiction of the law that the place of 
performance of a contract is to be deemed the place of 
making it. Here the question of the illegality of the 
agreement arose before any thing was done in New 
York, because of the character of the agreement, and 
not because of the character of acts intended to be 
performed in pursuance of the agreement. The plain- 
tiff, for what he did in performance of his agreement 
within the State of New York, could not be indicted 
in Maine, but for what he did in Maine he could be 
there indicted, and that act is the foundation of his 
claim to recover in this action. He is asking the law 
to enforce a claim founded on a violation of the law. 
It is upon this point that I base my decision, and I 
find nothing in any case cited, including Pritchard v. 





Norton, 106 U. S. 124, that should compel a different 
conclusion. U.S. Cir. Ct., E. D. N. Y., June 4, 1886. 
Blackwell v. Webster. Opinion by Benedict, J. 
CONSTITUTIONAL LAW —‘EXCLUSIVE POWERS IN 
RESTRICTING DISORDERLY HOUSES.—The Colorado 
statute of 1885, conferring upon the city of Denver 
power by ordinance exclusively to prohibit and sup- 
press dance and disorderly houses, suspends, within 
that city, the operation, pro tanto, enacting a penalty 
for keeping such houses, and the general statute is not 
unconstitutional. (1) A house of prostitution is a con- 
stant menace to the public peace and good order of 
the community in which it exists. It is a nuisance, 
und its keeping a misdemeanor, at common law. Its 
suppression and punishment are proper subjects of 
police regulation. In one form or another the author- 
ity to prohibit and supress is very generally given to 
cities and towns, and quite as generally exercised by 
them. It is true, the general policy of our statutes and 
of the common law is to wholly inhibit these places, 
and it is alsotrue that the people of the entire State 
ure, to some extent, interested in the suppression 
thereof. But in the first place, the statute gives the 
council no authority to license or regulate, they can 
only prohibit and suppress{the evil; and, secondly, 
the existence of such houses within the corporate 
limits is a matter that peculiarly concerus the citizens 
of Denver. They, more than the people elsewhere, 
are brought into contact therewith, and suffer through 
the vicious influences emanating therefrom. More- 
over, the subjeet is one with which, from its very 
nature, the local authorities can more intelligently 
and effectively deal than can the general assembly. 
It is a matter fairly pertaining to the province of 
* local self-government.’’ It was competent for the 
Legislature to give the city council legislative control. 
Cooley Const. Lim. 228, and note. See also page 261. 
And we discover uo sufficient reason for holding that 
this authority shall not be made exclusive and plenary, 
controlled only by such express constitutional inhibi- 
tions or mandates as may befound applicable. State 
v. Clarke, 54 Mo. 17; State v. DeBar, 58 id. 395; Davis 
v. State, 2 Tex. App. 425; Berry v. People, 36 Ill. 425; 
State v. Gordon, 60 Mo. 383; Hetzer v. People, 4 Colo. 
45; Huffsmith v. People, 8 id. 175; S. C.,6 Pac. Rep. 
157; Seibold v. People, 86 lll. 33, and cases. (2) It is 
insisted that the power ‘‘to prohibit and suppress” 
does not include the power to provide for punishment. 
This proposition is not tenable. The right to pass 
ordinances usually carries with it “the incidental 
right to enforce them by reasonable pecuniary penal- 
ties.”’ 1 Dill. Mun. Corp., §§ 338, 376, and note 1; Bish. 
St. Crimes, § 21. Besides, section 18 of the act in ques- 
tion reads as follows: ‘‘The city council is hereby 
authorized to provide for the punishment of all offen- 
ses against the ordinances of the city, by imprison- 
ment,’ etc. Having the authority to pass an ordi- 
nance to prohibit and suppress bawdy-houses, and 
having power ‘‘to provide for the punishment of all 
offenses against the ordinances,” it follows that the 
council is authorized to provide for the punishment. of 
those who violate the ordinance imposing this par- 
ticular inhibition. The phrase ‘‘to provide for the 
punishment,” as used, confers at least concurrent 
power over the subject of punishment. Such power, 
must of course be exercised subject to constitutional 
requirements in relation to courts, their procedure 
and practice. (3) Butafurther and more embarras- 
sing question is presented. Section 28, art. 6, of the 
Coustitution, provides as follows: ‘All laws relat- 
ing to courts shal) be general, and of uniform opera- 
tion throughout the State; and the organization, juris- 
diction, powers, proceedings, and practice of all the 
courts of the same class or grade, so far as regulated 
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by law, and the force and effect of the proceedings, 
judgments, and decrees of such courts severally, shall 
be uniform.’’ Since the effect of the act now under 
consideration is to repeal, within the corporate limits 
of Denver, a part of section 839 of the general statutes, 
and since no prosecutions for offenses committed 
within the city can be maintained under the provis- 
ion thus repealed, the indirect result is that the terri- 
torial jurisdiction of the criminal court of Arapahoe 
county over certain misdemeanors is correspondingly 
curtailed; while the power of the criminal courts in 
Lake and Pueblo counties to entertain prosecutions 
throughout those counties for such offenses, under the 
general statute referred to, remains the same as be- 
fore. Therefore counsel contend the uniformity of 
jurisdiction required by the Constitution among the 
criminal courts, which are unquestionably courts of 
the same class or grade, is by virtue of the Denver 
statute destroyed. It is a well-known fact, that under 
our territorial government, laws providing for the 
organization, jurisdiction, and procedure of courts of 
the same grade were often widely different. This 
diversity wus sometimes as great ‘‘asif (to use the 
language of Mr. Justice Beck in Ex parte Stout, 5 
Colo. 509), such courts were located in different States 
and territories.”’ Itis unnecessary to dwell upon the 
inconveniences and evils resulting from sucha con- 
dition of affairs, or to detail the advantages arising 
from uniformity in these respects throughout the 
State. The importance and value of such uniformity 
are obvious to all interested persons, particularly to all 
members of the bench and bar. The attention of the 


constitutional convention was directed to those laws 
which had been or would be passed by the Legislature 
on the subject of courts, their jurisdiction and proce- 


dure. The members of that body did not contemplate, 
and were not considering, general legislation, with re- 
ference wholly to other matters. Their leading design, 
in framing the provision before us, evidently was to 
compel such legislation as would remedy the existing 
evils in this respect, and to have all laws thereafter 
adopted in relation to courts general, and of uniform 
operation throughout the State; also to require that 
statutes providing forthe organization, and defining 
the jurisdiction, practice, or procedure of courts of 
the same class or grade, be so drawn as to secure to 
such courts an organization, jurisdiction, practice, and 
procedure in all respects similar. This section was not 
intended to inhibit the passage of statutes entirely upon 
other subjects, and sanctioned by other constitutional 
provisions, which however might incidentally and re- 
motely operate to disturb, for the time being, the 
territorial uniformity of jurisdiction possessed by 
courts of the same class or grade. We feel compelled 
to overrule the objection in this behalf urged. In the 
first place, the statute conferring upon the city council 
of Denver exclusive authority to prohibit and suppress 
the evil mentioned is sanctioned by the Constitution 
itself. Second. It does not deal, nor was it intended 
to deal, in any manner with courts or their jurisdic- 
tion. It was simply designed to place in the hands of 
the city council legislative authority to pass an ordi- 
nance prohibiting and suppressing the evil, together 
with the incidental authority to prescribe a penalty 
for the violation thereof. The power of designating a 
court in which prosecutions for the offense should take 
place, or of prescribing the jurisdiction and procedure 
of such court, is not sought to be given, noris there 
any attempt to exercise it. Third. As we have already 
seen, the effect of this statute is simply to suspend, 
within the corporate limits of Denver, the operation of 
a part of said section 839, which general law does not 
refer to courts, or purport to prescribe the jurisdiction 
or procedure of any class of courts. On the contrary, 














it was passed solely for the purpose of recognizing ag 
misdemeanors certain acts therein enumerated, ang 
designating the punishment that should be inflicteq 
upon persons found guilty thereof. To say, under al] 
the circumstances, that there is such a conflict between 
the statutory provision assailed and section 28, art. 
6, of the Constitution, as invalidates the former, would 
be to adopt arule of constitutional interpretation of 
which we find in the books no sufficient recognition, 
Besides, it would in our judgment lead to a vast 
amount of uncertainty and litigation; for by thus 
giving an effect to constitutional provisions not in. 
tended by the convention or the people, necessary 
legislation would be rendered more difficult than it is, 
and many beneficent statutes would fall. Upon thig 
view we rely with confidence; but were we to admit 
that the question isa doubtful one, there would still 
under the authorities be no ground for judicial inter- 
ference. Colo. Sup. Ct., Jan. 24, 1887. Rogers v. People. 
Opinion by Helm, J. 


CORPORATION—AUTHORITY OF OFFICER — PRICE OF 
LAND.— A corporation, after accepting a deed of land 
purchased by one of its officers, cannot dispute the 
officer’s authority to agree to pay a price additional to 
that recited as the consideration in the deed. What 
was the subject-matter and the res gesi@, and what 
was the scope of the agency of EF. D. Smith in making 
the purchase, and taking the deed of the plaintiff's 
land and privileges for the use of the company? Was 
it notthe whole agreement, and its terms and con- 
ditions? It must be conceded that Smith had author- 
ity to pay the $100, and receive the deed. But this 
was not the whole of the subject-matter of the trans- 
action or of the res geste, or the scope of the contract. 
There was a promise to pay more than the $100 named 
in the deed, and which may be presumed to have con- 
stituted, at least to a great extent, the inducement of 
the sale. It must be held that the company is bound 
to pay this additional consideration, because (1) it was 
a material part of the bargain the agent was authori- 
zed to make; (2) the company is bound by the act or 
promise of the agent within the scope of the main 
transaction, which was authorized or ratified by the 
company, and such a promise was part of the res 
geste ; (3) the ratification of a part is a ratification of 
the whole of that particular transaction of the agent; 
(4) notice to or knowledge of facts by the agent is 
constructive notice thereof to the principal himself, 
when it arises from or is connected with the subject- 
matterof the agency, and it is presumed that the 
agent has communicated such facts to the principal, 
and if he has not, the principal having intrusted his 
business to the agent, the other party has the right to 
deem his acts and knowledge obligatory upon the 
principal; (5) where a corporation has received the 
benefit of a contract, it must perform its part of it, 
De Groff v. American L. T. Co., 21. N. Y. 127; (6) when 
a party deals with a corporation in good faith, in re- 
spect to matters concerning which it has conferred 
authority upon the agent, and is unaware of any defect 
of authority or other irregularity on the part of the 
agent, and there is nothing to excite suspicion of such 
defect or irregularity, the corporation is bound by the 
contract, although such defect or irregularity exist, 
Gano v. Railway Co., 60 Wis. 12; Merchants’ Bank v. 
State Bank, 10 Wall. 604; (7) the company having ac- 
cepted the benefit of the contract, and retained the 
property, or sold it and received the purchase-money, 
and retained itas the fruits of the contract, it must 
carry out all the terms of the contract, and pay the 
full amount of the purchase-money agreed to be paid 
therefor by its agent. Scott v. Railroad Co., 86 N. Y. 
200; Le Neve v. Le Neve, 3 Atk. 655. Wis. Sup. Ct., 





THE ALBANY LAW JOURNAL. 


317 











Jan. 11, 1887. Kickland v. Menasha Wooden-ware Co. 
Opinion by Orton, J. 

——— LIABILITY OF STOCKHOLDERS—UNPAID STOCK 
—SURRENDER OF STOCK TO CORPORATION — NOTICE — 
py-LAW.— (1) In an action in behalf of creditors of a 
corporation, to recover upon a subscription to its 
capital stock, the answer admitting the purchase of 
the stock, but alleging a subsequent surrender of it, 
and a discharge of the obligation to pay for the same, 
the fact that all of the authorized capital stock may 
not have been taken is not available in defense. (2) 
A by-law providing for a surrender toa corporation 
of its capital stock, and the purchase of the same by 
the corporation, at a regular meeting of stockholders, 
thirty days’ previous notice being given, construed as 
requiring thirty days’ notice of the intention of a 
stockholder to make such surrender; the time for the 
holding of such meetings being definitely fixed by the 
by-laws. The capital stock of a corporation, contribu- 
ted or agreed to be contributed by its stockholders, is, 
in equity and as to creditors, deemed a trust fund 
charged with the payment of the debts of the corpora- 
tion, and must be treated as such by the corporation. 
Upton v. Tribileock, 91 U. 8. 45; Sanger v. Upton, id. 
56; Sawyer v. Hoag, 17 Wall. 610; Clapp v. Peterson, 
104 Ill. 26; Crandall v. Lincoln, 52 Conn. 72; Adler v. 
Milwaukee, etc., Manuf’g Co., 13 Wis. 57; 2 Mor. Corp. 
§§ 780, 781, 790, 820. Minn. Sup. Ct., Jan. 31, 1887. 
Farnsworth v. Robbins. Opinion by Dickinson, J. 


CRIMINAL LAW — CONSPIRACY TO ASSAULT— LIABIL- 
ITY OF CONSPIRATORS FOR MURDER.— The question in 
this case, would seem to be whether, if five or 
six men combine together to invade a man’s household, 
and they go there armed with deadly weapons for the 
purpose of attacking and beating him, and in further- 
ance of this common design, all of the confederates 
being present or near at hand, one of them gets intoa 
difficulty with their common adversary, and kills him, 
all may not be guilty of murder, although they did not 
all entertain a purpose to kill. The question, we 
think, must be answered inthe affirmative, in the 
light of both principle and authority. Every man has 
the right to defend his house against every unlawful 
invasion, and to defend his person, when within it, 
against every and all violence, without the necessity 
of retreat. The experience of mankind shows that 
very few men will fail to respond to iustinet by exer- 
cising this right to the extent even of killing an assail- 
ant ifnecessary. When a mob, conspiring together 
unlawfully, go to a man’s house to do any serious vio- 
lence tohis person, especially in the night-time, as 
here, they can expect nothing else than to meet with 
armed opposition, and the inference is not unreason- 
able that they intend nothing less than to oppose force 
to force, in the furtherance of their design. The 
natural and probable consequence of this is homicide — 
either of one or more of the assailants, or of the party 
thus assailed —and such homicide, when committed 
by any one of the conspirators, can be nothing less than 
murder inall who combine to commit the unlawful 
act of violence, especially if they be near at hand, 
inciting, procuring, or encouraging the furtherance of 
the act of assault and battery. Peden v. State, 61 
Miss. 268; Brennan v. People, 15 Ill. 512; Shelledy’s 
case, 8 lowa, 478; Miller v. State, 25 Wis. 384; Miller 
v. State, 15 Tex. App. 125; Ferguson v. State, 32 Ga. 
658. Ala. Sup. Ct., Jan. 27, 1887. Williams v. State. 
Opinion by Somerville, J. 

LARCENY—ASPORTATION.—Asportation of the 
stolen goods is not in this State a necessary element 
of the crime of theft. The accused in this case pointed 
out to the prosecuting witness a certain cow and calf 
on the range, claimed falsely that he owned them, and 
sold them to the witness, who afterward took away 





the cow. Held, larceny. In Madison v. State, 16 Tex. 
App. 436, where the defendant called up the bunch of 
hogs out of the field, and then sold them to a party 
who actually took them into possession under his pur- 
chase, this was held to be such a taking as would con- 
stitute theft on the part of Madison. Mr. Bishop an- 
nounces the same doctrine. He says: ‘‘ When thelar- 
ceny is of a domestic animal, like a horse, the trespass 
is sufficient if the animal is ridden, driven or led away. 
And doubtless the same is true if it is toled away by 
food, or by the voice, so as to come under the control 
of the thief. * * * Suppose a horse or a dog [or 
hog] to be toled out of possession of the owner by 
corn, is not this as much a taking and carrying away 
as the shouldering of a bale of goods would be? I con- 
fess I can see no substantial legal difference.” 2 Bish- 
Crim. Law (7th ed.), § 806. In Coombes v. State, 17 
Tex. App. 959, it was held that where the circum- 
stances showed an intent to steal, the killing of the 
cow of another on the range, though the animal had 
never actually passed into the manual possession of 
the slayer, is sufficient to show such a taking as will 
support a couviction for theft of the animal. ‘ Man- 
ual possession, actual handling, does not appear to be 
essential in case of animals, even in common-law lar- 
ceny (2 Bish. Crim. Law, § 813, note 7; Hall v. State, 
41 Tex. 287); and if this is true at common law, where 
asportation was essential to the crime, a fortiori it 
should be the rule with us, where asportation is not 
necessary to constitute the offense. Penal Code, art. 
726. In Madison’s case, supra, quoting 2 Russ. Crimes, 
it was said: ‘** But the taking need not be by the very 
hand of the party accused; so that if the thief fraudu- 
lently procure a person innocent of felonious intent 
to take the goods for him (as if he should procure an 
infant, within the age of discretion, to steal the goods) 
his offense will be the same as if he had taken the 
goods himself, and it should be so charged.’’ The case 
of Lott v. State, 20 Tex. App. 230, states a different doc- 
trine, and that case is hereby overruled. Tex. Ct. App., 
June 5, 1886. Doss vy. State. Opinion by White, 
r. dé 


HOMICIDE IN RESISTING ARREST—BREAKING 
INTO HOUSE WITHOUT WARRANT.—Where a party of 
armed men marched on the house of appellant in 
night-time, and broke in for the purpose of arresting 
an inmate, whom they charged with the commission 
of a misdemeanor, but for whose arrest they had no 
warrant, held, that the owner of the house and his 
guest had the right to resist the breaking in by every 
means in their power, even to the taking of life, and 
the assault being made by a combined party, he might 
disable or kill one aiding and assisting as well as those 
actually breaking in; and the party, after breaking in, 
drawing off for a time, the owner of the house was not 
obliged to retreat from his dwelling, but had still the 
right to fire upon any member of the party, if he be- 
lieved from all the circumstances the attack was to be 
renewed. It is true therule is generally held not to 
be so extended as to excuse the killing of persons not 
actually breaking into a house, Orin the act of break- 
ing into it; but when, as in this case, the house is act- 
ually broken into and entered by a portion of a party, 
combined and armed for the unlawful purpose of de- 
priving one of the inmates of his liberty, and carrying 
him away in the night-time, accompanied with an at- 
tempt to commita felony, as was done in this case, 
the person thus assaulted, as well as the owner of the 
dwelling, may resist with such force as may be neces- 
sary, even to taking the lives of those present aiding 
and assisting, as well as those actually breaking and 
entering. Up to the time that the party fell back to 
the corn-crib, as the facts now appear, the killing of 
appellant, or any inmate of his dwelling-house, would 
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have been murder, while the killing of any member of 
the party by any inmate of the house wou d have been 
excusable homicide; and appellant was not required 
to remain in his house, nor to retreat from his house, 
but he had the right, outside or inside, to use such 
force as was necessary, or reasonably appeared to him 
to be necessary, even after the party fell back to the 
corn-crib, to prevent any further assault upon his 
person or his castle. A mere demonstration, or even 
threat, to break into a dwelling-house, will not excuse 
a homicide by the owner oran inmate. But when, as 
in this case, it had already been broken and fired into 
and a felony attempted, appellant had the right to act 
according to surrounding circumstances as they ap- 
peared to him. It was therefore improper for the 
court to omit from the instructions the qualification 
that appellant had the right to fire upon the deceased, 
or any other member of the party, if he believed, from 
all the circumstances, as they reasonably appeared to 
him, that the deceased, or auy member of the party, 
was about to again forcibly re-enter his house, or to 
fire into it. It was also improper to make appellant’s 
right to shoot depend upon there being no other rea- 
sonably apparent means of escape. He was uot re- 
quired to flee from his dwelling, but had the right to 
stand his ground, and use all the force necessary, or 
that reasonably appeared to him necessary, in or out 
of it, to prevent a forcible resistance or firing into it 
with the intent mentioned; for it had been already 
broken into, and an attempt had been made to com- 
mit a felony in it, and the party still remained ina 
menacing attitude, and were still firing at him and 
the house, as well as at Elijah Wright, who had been 
compelled to flee for his life. Ky. Ct. App., Jan. 29, 
1887. Wright v. Commonwealth. Opinion by Lewin, J. 


FRAUD — WHEN ACTION WILL LIE— BENEFIT TO 
PARTY—FALSE REPRESENTATION.—An action for de- 
ceit lies against one who makes a false representation 
of a material fact susceptible of knowledge, knowing 
it to be false, or as of his own knowledge when he 
does not know whether it is true or false, with inten- 
tion to induce the person to whom it is made, in reli- 
ance upon it, to do or refrain from doing something 
to his pecuniary hurt, when such person, acting with 
reasonable prudence, is thereby deceived and induced 
to so do or refrain, to his damage. Bigelow Torts, 
§§ 1-6; Grinnell Deceit, 45, 46; Wilder v. De Cou, 18 
Minn. 470 (Gil. 421); Litchfield v. Hutchinson, 117 
Mass. 195; McAleer v. Horsey, 35 Md. 439; Humphrey 
v. Merriam, 32 Minn. 197. Itis not necessary to the 
action that the person making the representation 
should receive any benefit from the deceit, or that he 
should collude with the party who is benefited. Pas- 
ley v. Freeman, 3 T. R. 51; Upton v. Vail, 6 Johns. 
181; Hubbard v. Briggs, 31 N. Y. 518; Hubbell v. 
Meigs, 50 id. 480; Medbury v. Watson, 6 Metc. 246, 
“The gravumen of the charge is that plaintiff has been 
deceived, to his hurt, not that the defendant has 
gained an advantage.” Fisher v. Mellen, 103 Mass. 
503. A vendor's false representation of the value of a 
thing which he proposes to sell, is ordinarily not ac- 
tionable (Wilder v. De Cou, supra), though it may be 
so under special circumstances. Griffen v. Farrier, 32 
Minn. 474. But this immunity is not extended to a 
person nota vendor. He is held responsible generally 
for a false representation of value; the excuse of in- 
terest, and of the natural disposition of men to over- 
estimate their own property, not being allowed in this 
case. Grinnell Deceit, 41-45, 50-52, 64; Medbury v. 
Watson, supra. A false representation as to the con- 
dition, quality, or other matters affecting the value of 
property, of which the person to whom the represen- 
tations are made is contemplating a purchase, is a false 
representation as to material facts; that is to say, of 
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fucts material to the purchaser with reference to the 
question whether the purchase will be for his advan- 
tage. Bigelow Torts, 17; Litchfield v. Hutchinson, 
supra; McAleer v. Horsey, supra; Grinnell Deceit, 
38-40. Minn. Sup. Ct., Jan. 3, 1887. Busterud vy. Far. 
rington. Opinion by Berry, J. 

INNKEEPER—LOSS OF BAGGAGE—NEGLIGENCE.—(])} 
When the guest settles his bill and departs from the 
inn, leaving his baggage behind him, requesting the 
innkeeper to keep it until his return, which he says 
will be in seven or eight days, and the innkeeper has 
ceased to receive any profit from the entertainment of 
the guest, or any compensation for taking care of his 
baggage, the relation of innkeeper and guest no longer 
exists. (2) When the innkeeper, after the departure 
of the guest, removes the baggage from the room occu- 
pied by the guest, to the main hall of the hotel, from 
which it was stolen, and the proof shows that baggage 
was usually kept there; that the only entrance to the 
hotel was through the office; that while the hotel was 
open some person was always in charge of the office, 
and when it was closed at night a watchman was on 
duty—there is nothing to show that the inukeeper was 
guilty of gross negligence. Adams v. Clem, 41 Ga. 65, 
and McDonald v. Edgarton, 5 Barb. 560, disapproved. 
Fila. Sup. Ct., Dec. 14, 1886. O’Brien v. Vaill. Opin- 
ion by McWhorter, C. J. 

WILL—PURCHASE OF STOCKS AT PREMIUM — RIGHTS 
OF LIFE TENANT AND REMAINDERMAN.— If a testator 
leaves bonds, which he owns, to trustees, with direc- 
tion or authority to hold the same, paying the interest 
to certain persons for life, with remainder over, the 
fact that such bonds are worth a premium at and after 
his death will not warrant the trustees in retaining 
any portion of the interest for the benefit of the re- 
maindermen. To this extent, at least, the decisions 
heretofore made by this court agree, Hemenway v. 
Hemenway, 134 Mass. 446, 452; New England Trust 
Co. v. Eaton, 140 id. 532, 542. Mass. Sup. Jud. Ct. 
Jan. 13, 1887. Shaw v. Cordis. Opinion by C, Allen, J. 

——_»___—_—. 
A QUEER CASE OF BREACH OF CONTRACT 
A case involving some novel questions of law and 
practice came upin the Court of Common Pleas 
jn the city of New York, a few days since. 

A jilted suitor sued the father of the young lady, 
named Sarah. The complaint alleged that the fair 
damsel wasaminor living with the defendant, her 
father, under his parental care and charge. 

That plaintiff entered into an agreement with said 
defendant whereby in consideration of the plaintiff, 
upon the request of said defendant, marrying said 
Sarah, the defendant promised to give his consent to 
and approval of the marriage between said plaintiff 
aud said Sarah. That great publicity was given by the 
defendant to the marriage engagement. 

That plaintiff has expended large sums of money in 
entertaining Sarah, making costly presents to her, 
preparing for housekeepiug and incurring other ex- 
penses necessary and incident to entering upon family 
life, at the request of defendant. 

That defendant has unjustly refused to give his con- 
sent, and also induced Sarah to refuse to marry the 
plaintiff, on the ground that the defendant was op- 
posed to the marriage. That the plaintiff suffered 
great anguish and agony of mind and body, and lost 
the moneys expended as aforesaid, was exposed to 
ridicule and contempt, and otherwise injured in his 
reputation, social standing and business, all to his 
damage, $10,000. 

The answer denied the promise and agreement al- 
leged, and admitted that the defendant was opposed 
to the marriage, and that he expressed such opposition 
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to his daughter, but denied that he induced Sarah to 
refuse to marry the plaintiff. 

It appeared that the defendant never gave a formal 
consent tothe engagement, but took no steps to pre- 
vent the fact of the engagement from becoming public, 
and that the plaintiff gave presents to the daughter, 
of the value as he claimed of some $1,800. The daugh- 
ter finally declined to marry the plaintiff without her 
father’s consent, and at her request the father noti- 
fied the plaintiff that the young lady declined to marry 
him. The plaintiff thereupou brought suit. 

While the action was pending the daughter married 
another man, and thereafter the plaintiffalso married. 
Upon the eve of trial the plaintiff's presents to the 
defendant’s daughter were voluntarily returned to the 
plaintiff. 

A few days before the trial, the plaintiff moved for 
leave to amend his complaint, by adding a clause 
broadening the promise of the defendant to an abso- 
solute agreement on his part that his daughter would 
marry the plaintiff on request, and also to reduce the 
statement and claim for damages to $500! 

The plaintiff's counsel claimed that the omission of 
the broader promise of the defendant from the com- 
plaint as originally drawn was an oversight, and that 
the defendant’s daughter and plaintiff both having 
married others pending the suit, and plaintiff's pres- 
ents having been returned, his actualloss and damage 
had been materially lessened. 

The defendant resisted the motion, claiming that 
the promise sought to be introduced was invalid, with- 
out consideration, and coutrary to public policy and 
good morals, and could not be enforced, and that in so 
far asthe plaintiff's marriage pending the suit had 
lessened his damage it was a consequence of his own 
act, from which he should not equitably derive any 
advantage,and that if he,plaintiff, had remained single, 
the marriage of defendant’s daughter to another was if 
any thing an aggravation of plaintiff's damage, and that 
the plaintiff's presents were not made to the defendant, 
but to his daughter, and the right of property therein 
and the ownership thereof was in the daughter 
and not in the defendant, and that the retention or re- 
turn by the daughter of the presents had no bearing 
upon the controversy, and that plaintiff was not enti- 
tled to the amendment to reduce the amount of his 
demand unless it was in furtherance of justice, and in- 
sisted that the sole reason for this extraordinary course 
was to avoid an application by defendant (in case of 
success) for an extra allowance based upon the amount 
claimed in the complaint. 

The court denied the motion to amend in both re- 
spects; and the cause being called for trial a day or 
two later the plaintiff's counsel moved fora discon- 
tinuance, which was granted on the usual terms, the 
court remarking that the case was unprecedented, 
and that the defendant’s contention that the action 
was not maintainable was correct. 


—_»—_—_—— 


CORRESPONDENCE. 
CLEANING SIDEWALKS. 
Editor of the Albuny Law Journal: 

In your issue of the 19th inst. and again in your issue 
of the 26th inst., you raise the question of the validity 
of village ordinances in this State, wherein municipal 
corporations within the State have or possess the 
power to compel the cleaning, or clearing snow or ice 
from off sidewalks, etc. 

Iam aware of the decision bearing upon the subject 
in the State of Illinois, to which you refer. 

A recent case in this State (Village of Carthage v. 
Carlos L. Frederick), was an action by the village to 
compel the defendant to pay a penalty for omitting to 





clear snow from a sidewalk fronting upon his prem- 
ises, etc. 

The action was tried before the police justice of said 
village, resulting in a judgment for a penalty, for vio- 
lation, etc., against the defendant. From this judg- 
ment an appeal was taken to the Jefferson County 
Court, where the judgment was affirmed, Judge Walts 
writing the opinion. 

From this decision an appeal was taken to the Gen- 
eral Term in the Fourth Department, where the judg- 
menut was affirmed on the opinion written by the 
county judge of Jefferson county. The facts appear in 
the opinion. 

VILLAGE OF CARTHAGE V. CARLOS L. FREDERICK. 

WaALts, J. Plaintiff is a municipal corporation; has 
adopted and established ordinances for its govern- 
ment, as it is authorized to do by its charter, and pro- 
vided penalties for the violation thereof, aud brings 
this action for the alleged violation by defendant of 
section 29 of its ordinances, requiring the occupant or 
owner of premises within its corporate limits to re- 
move snow or ice from the sidewalks fronting on or 
belonging to said premises. 

The summons contains an indorsement referring to 
such section, and a statement that the action is 
brought to recover the penalty prescribed by it. 

The complaint specially refers to such ordinance, 
alleges its adoption by plaintiff and violation by de- 
fendant, and demands judgment for the penalty. 

The answer is a general denial. 

On the trial several objections were interposed by 
the defendant to the jurisdiction of the justice and to 
the competency of the evidence, which with the rul- 
ings of the justice fully appear by the return. 

No evidence was given on the part of the defendant. 
Judgment was rendered in favor of plaintiff against 
defendant on the 18th day of March, 1885, for a pen- 
alty of $2, and $4.76 costs. Defendant appealed to this 
court. 

A. E. Kilby, for appellant. 

HA. J. Welch and W. M. Rogers, for respondent. 

The facts that the defendant occupied the premises 
in question during the time alleged in the complaint, 
and that the sidewalk belonging to or fronting thereon 
was obstructed by snow on the day alleged, and that 
the street in front of said premises is, and for twenty 
years or more has been, a public highway, and is 
within the limits of said corporation, were fully estab- 
lished. 

(Omitting other points.] 

It is urged with much earnestness by counsel for ap- 
pellant that municipal corporations cannot be vested 
with power to compel owners or occupants of prem- 
ises, to keep sidewalks fronting such premises free 
from snow or other obstructions, or prescribe and en- 
force penalties for such omission. 

The charter of plaintiff expressly provides that it 
shall have jurisdiction and control over the streets 
and sidewalks within rts corporate limits, and the 
power to require the owner or occupant of premises to 
keep the sidewalks fronting thereon free from snow, 
ice or other obstruction, to establish ordinances for 
such purpose and prescribe penalties for the violation 
thereof. 

No doubt vast powers are and lawfully may be con- 
ferred upon municipal corporations as a matter of po- 
lice regulation. People v. Mulholland, 82 N. Y. 324. 
And when pursuant to such power, ordinances are es- 
tablished by such corporation, such ordinances have 
all the force of legislative enactments. People v. 
Special Sessions, 7 Hun, 214; Matter of Insurance Co., 
89 N. Y. 530. 

It has frequently been held that municipal corpora- 
tions may build sidewalks along the highway fronting 
premises, and compel the owner or occupant to pay 
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for the same. Haskell v. Village of Penn Yan, 5 Lans. 
43; Buffalo Cemetery v. Buffalo, 46 N. Y. 506. In the 
former case the late Justice Mullin, in delivering the 
opinion of the court, says: ‘‘If the owner will not 
make or repair his walk as required by the municipal 
authorities, they have the power to do the work and 
reimburse themselves by a sale of the premises in 
front of or adjoining which the walk is made or re- 
paired, or the amount may be collected by action.” 

If a municipal corporation can require the owner or 
occupant to build a sidewalk fronting or adjoining 
such premises, may it not with equal right require 
such owner to keep such walk in a safe condition and 
free from obstructions and clothe itself with power to 
enforce such requirement? 

The power to do the first of these acts necessarily 
involves the power to enforce by proper penalties the 
performance of the other. ‘ 

While I am unable to find an authority of this State 
directly in point upon this question, there are many 
cases in which, from the strong language used by the 
courts, it may be clearly inferred that municipal cor- 
porations may enforce such ordinances. Haskell v. 
Village of Penn Yan, 5 Lans. 43; Reed v. Mayor, etc., 
81 Hun, 311; Piercy v. Averill, 37 id. 360; Cushen v. 
Auburn, 22 Week. Dig. 387; S. C., 23 Alb. L. J. 1; 
Weller v. McCormick; Paxton v. Sweet, 13 N. J. L. 196. 
But we are not without an authority directly in point 
on this quetion. Jn re Goddard, 16 Pick. 504; Kirby 
v. Boylston Market Association, 14 Gray, 352; Dill. 
Man. Corp. (3d ed.), p. 395, § 394; Dixon v. Brooklyn 
City, etc., R. Co., 100 N. Y. 170, see page 176. 

In each of these cases it was held that an ordinance 
of a municipal corporation requiring owners or occu- 
pants of premises fronting on or adjoining sidewalks 
to keep the same free from snow or ice or other ob- 
structions, was valid, and could be enforced. In re 
Goddard, supra, the court say ‘‘ that such an ordinance 
or power is in the nature of a police regulation, re- 
quiring a duty to be performed highly salutary and 
advantageous to the citizens who in common derive a 
benefit from the duty required,” and this doctrine is 
commented upon approvingly by the learned author 
of Dillon on Municipal Corporations. 

The learned counsel for appellant insists that said 
ordinance is void, and cites in support of his conten- 
tion Gridley v. City of Bloomington, 88 Tl. 554. This 
case is directly in point, and supports the claim of the 
appellant, but in this case the court expressly recog- 
nizes the right of municipal corporations to build side- 
walks fronting or adjoining premises, and compel the 
owner oroccupant of such premises to pay the ex- 
penses thereof, and places such right upon the ground 
that such walk enhances the value of the property, 
and to the extent of such benefits conferred are held 
to be valid. 

But an obstructed sidewalk cannot enhance the 
value of adjoining premises, and if the owner or occu- 
pant is required to pay for it because it enhances the 
value of his premises, it must necessarily follow that 
the right and power also exists to compel such owner 
or occupant to keep it in safe condition and maintain 
its beneficial qualities. 

The reasoning of the court in the Massachusetts case 
accords with my views of what the law is, or ought to 
be, and I am therefore unwilling to follow the doo- 
trine of the Illinois case. 

The judgment is affirmed with costs. 


NEW BOOKS AND NEW EDITIONS. 


BENNETT’s Lis PENDENS. 
A Treatise on the Law of Lis Pendens, or the effect of juris- 
diction upon property involved in suit. By John I. Ben- 
nett. Chicago, E. B. Myers & Co., 1887. 





In spite of the author’s prefatory assertion that the 
bench and bar have long felt ** the necessity of some 
elementary work’’ on this subject, we should have 
been inclined to doubt itif it were not fora table of 
some twelve or fifteen hundred cases which his industry 
has brought to the surface. This large number of 
adjudications justifies the treatise, and it will probably 
be useful to those interested in the examination. The 
various State ‘statutes are substantially stated. Some 
forms are given, and the index is a good one. Lord 
Bacon’s ordinances of 1618 are also given. 


—\_-___—_—— 


NOTES. 


In Hubbard v. State, Miss. Supreme Court, Feb. 14, 
1887, Arnold, J., says: ‘‘If the common enemy of man 
were on trial under our laws for his action in regard 
sos ‘The fruit 

Of that forbidden tree, whose mortal taste 

Brought death into the world, and all our woe, 

With loss of Eden,’ 
— he should have a fair trial; and if convicted by trick 
stratagem, or fraud, the judgment should be annulled. 


A few days ago the Union briefly reviewed the his- 
tory of the work of codifying the civil law of this State, 
as imperatively commanded by the Constitution, and 
expressed the opinion that it is the duty of the Legis- 
lature to adopt the Field Code, the result of that work, 
now pending before it. As a consequence of such re- 
view and expression of opinion there comes this 
morning from the headquarters of opposition in New 
York quite a shower of nicely printed names of mem- 
bers of the bar in New York city and throughout the 
State who prefer that the Field Code should not be 
adopted. If the object of the senders was to in- 
duce a change of view by presenting such a formidable 
array of lawyers in opposition, it will.not be attained. 
Indeed, on the contrary, the more the lawyers oppose 
the adoption of a civil code as required by the Con- 
stitution the more it appears to be just the thing to 
do. Law is made by the people for themselves, not for 
the lawyers. Lawyers are simply an incidental evil of 
the necessity which requires that the people should 
make laws for themselves. Some lawyers are good, 
some bad — very bad, we regret to say, some indiffer- 
ent, and more of noaccount whatever. They all want 
something to do and all they can get for it. The more 
intricate, and mixed, and muddled the law, the better 
for them, pecuniarily in this world, although we fear 
it will go hard with them in the next. As the civil 
law, both common and statute, now is, it leaves the 
poor layman about as much in the dark as the divine 
law. In the one case he must hire a lawyer, if he has 
any litigation on hand, with the chances largely in 
favor of his getting beaten in the end; in the other he 
must choose a spiritual adviser with more than a pos- 
sibility of landing in sheol if the ministers of opposite 
creeds are not all wrong. There is painful uncertainty 
in each case, with heavy costs abiding the event. Now 
if it were possible, the Union would be decidedly in 
favor of such a codification of the divine law as would 
enable all to understand it—to understand it alike, 
and to reach and dwell in future happiness together. 
This however ‘3 not possible. That the civil law may 
be so simplified there is no doubt, because it has been 
done in the cuse of the Field Criminal Code, which is 
working satisfactorily in this State, and because this 
very Field Civil Code under discussion has been and is 
being used with great success elsewhere while our own 
lawyers are haggling over it.— Rochester Union and 
Advertiser. 
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CURRENT TOPICS. 

R. GEORGE H. ADAMS, in a recent number of 
the New York Hveniny Post, writes a column 

on ‘The Code in California,” designed to contro- 
vert our recent statistics from the California re- 
ports, demonstrating that codification has dimin- 
ished the number of common-law decisions and cita- 
tions. Mr. Adams, in answer to Mr. Field’s asser- 
tion that in one volume of our Court of Appeals 
Reports in 1882 the judges had cited 492 cases, 
says: ‘‘ By a careful examination of the California 
reports I found that for a like period in 1881 the 
California court of highest resort cited in one vol- 
ume 478 cases, 254 of which were from common- 
law reports in other States and in England; that 
though this was eight years after the adoption of 
their Code, the highest California court was called 
upon in 1880 to decide no less than 1,266 cases, 
while our corresponding court, the Court of Ap- 
peals, had for its entire calendar for that year but 
602 cases, 100 of which came over from the preced- 
ing year.” Mr. Adams also says, in answer to Mr. 
Field’s assertion that one volume of our Court of 
Appeals Reports contains 154 cases, of which 32 are 
reversals: ‘‘At that time, by an examination made 
by me of the last complete year of California re- 
ports accessible, it appeared that 324 appeals were 
decided, of which 115 were reversals —more than 
one in three; while of the 460 appeals decided by 
our Court of Appeals of the same period the rever- 
sals were 123, about one in four.” Mr. Adams also 
says: ‘‘I have now examined the California reports 
from January to November, 1885, the latest acces- 
sible to me being volumes 66 and 67 of the reports 
of the highest court; of the cases reported, those 
affirmed were 173, while the number reversed was 
115; that is, out of 288 cases, all decided thirteen 
years after the Code went into effect, and when, it 
is to be hoped, some definite notion of what it 
meant had been arrived at by the courts, 115 cases 
were erroneously decided below, or two cases 
out of every five.” And finally Mr. Adams says: 
“Tn volume 66 there are cited in the opinions of the 
court 566 cases, of which 351 are cases from courts 
of other States and from England; and in volume 
67 there are 611 cited cases, of which 325 are of the 
latter class. In volume 97 New York Reports of 
cases decided in 1885, there are 463 citations of all 
kinds, and in volume 98 there are 454 cited cases.” 
Mr. Adams must do some more figuring. He prob- 
ably does not intend to mislead his readers, but his 
statistics are misleading- because their basis is 
wrong. In California there is no intermediate 
court of appeal, as there is with us; the Supreme 
Court Reports, from which he culls his figures, em- 
brace every appeal on every subject. In our State 
we have an intermediate court of appeal, the Gen- 
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eral Term of the Supreme Court, at which most of 
the appeals stop; the Court of Appeals, we suppose, 
does not pass on half the cases which go to the 
General Term. Now if Mr. Adams really wants to 
present fair statistics he will add to the number of 
cases decided and cited in the Court of Appeals the 
number decided and stopping at the General Term 
of the Supreme Court, reported in Hun, etc., and the 
number of cases cited in those cases, This, he will 
see, would put a very different phase on the matter 
under discussion. This answer is perfectly conclu- 
sive. We may say however that the comparative 
number of reversals probably does not prove much, 
if the balance turns out against California, except 
that the trial courts there are not so learned and 
efficient as ours, 





But Mr. Adams does not at all events explain 
away the disappearance of common-law questions 
under the rules of the Code, which we demon- 
strated by our statistics. Here is the 68th volume 
of California Reports just at hand, containing 165 
cases reported, out of which we can hardly cull 
five common law cases for the American Reports! 
There are, it is true, a large number of “cases 
cited,” but we note that the codes are cited 288 
times, or nearly once for every two pages. We 
have spoken of the citation of common-law cases as 
growing out of the ‘inveterate habit” of judges 
and lawyers. We will now illustrate this by two 
instances from the 68th California Reports. At 
page 17 the court say: ‘‘The contract was oral, and 
no part of the price was paid. Under such circum- 
stances the contract is by the statute declared to be 
invalid unless ‘ the buyer accepts and receives part 
of the thing sold.’ Civ. Code, § 1739. ‘There 
must be not only a delivery of the goods by the 
vendor,’ said the Court of Appeals of New York 
(47 N. Y. 452), ‘but a receipt and acceptance of 
them by the vendee liable for the price,’” ete. 
Here the Code clearly shows the rule, and what was 
the use of citing this New York case? Again, at 
page 548, the court say: ‘‘ Besides, the note pro- 
vided for the payment of a reasonable attorney fee, 
and that under our Code destroyed its negotiabil- 
ity. Civ. Code, $$ 8087, 3093. In other States 
the rule is not uniform upon this subject, some of 
them holding that such a provision does, and others 
that it does not destroy the negotiable character of 
the instrument.” And then the court cite twelve 
cases, pro and con, from other States. Here the 
Code clearly shows the rule, and what was the use of 
the twelve cases, some one way and some the other? 
This ‘‘inveterate habit” of judges accounts for 
many of the citations of common-law cases in code 
States, and takes the point out of Mr. Adams’ criti- 
cism based on that ground. But let Mr. Adams pur- 
sue his figuring as we have suggested. If we are 
not mistaken, we pointed out the wrong basis of 
his comparison when it was originally made, but he 
does not seem to have profited by our suggestion, 
and persists in putting forward the same misrepre- 
sentation. 
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Governor Hill's veto of the Crosby high-license 
bill will not increase his fame as alawyer. He ut- 
terly ignores the fact that the bill is a police meas- 
ure, and discusses it as if the traffic in intoxicating 
drinks were a commendable business, useful and 
beneficial to the State, rather than a great moral evii, 
a traffic to be sternly regulated, if not suppressed. 
As we have said before, considered as a police meas- 
ure, the discriminations of the bill are perfectly jus- 
tifiable. It is a great deal more necessary to keep 
down intemperance in our great cities than in the 
smaller cities, and in the towns and villages, be- 
cause the opportunities and inducements for crime, 
and the consequence of pauperism, caused or in- 
spired by drunkenness, are much larger in the 
former. The governor admits that the bill need 
not be the same in minor details in the country as 
in the great cities, but asserts that it must be ‘‘as 
broad and liberal” in the latter as in the former. 
Here we differ from him. He says ‘‘ drunkenness 
is not a greater evil in New York than in Buffalo.” 
We differ from him in this also. Will he pretend 
to argue that 8,765 liquor licenses in New York, or 
3,012 in Brooklyn will not work more evil than the 
average of 187 in 24 other large cities which he 
cites, or the average of 51 in 23 large towns and 
villages which he cites, or even than 2,136 in Buf- 
falo? The trouble with the governor is that he 
regards the traffic in intoxicating liquors just 
like an honest and honorable business. Thus he 
says: ‘* Suppose a higher license fee was exacted of 
the lawyer, physician, merchant or plumber in Buf- 
falo than in New York, would not all admit the in- 
equality of the burden?” To have made a true 
moral parallel he should have cited the business of 
gambling, of selling obscene literature, of keeping 
bawdy-houses, concert saloons or opium dens, and 
the like. Would the governor approve a bill pro- 
hibiting lawyers or plumbers from keeping open 
their places of business between 12 Pp. m. and 6 a.M., 
or forbidding them to screen their windows, or de- 
nying them the right to do business without the 
consent of a certain number of their neighbors? 
And yet such laws have been repeatedly held legal 
as to liquor saloons. His objection to the ‘ in- 
equality” of the measure therefore falls to the 
ground. So, too, for the same reason his objection 
that it is a revenue measure under guise of a license. 
We suppose that a business liable to absolute pro- 
hibition by constitutional fiat, like the liquor traf- 
fic, may be permitted upon the payment of any fee 
which the Legislature may see fit to impose, even if 
it amounts to practical prohibition. If the plumb- 
er’s business caused immorality, crime, poverty and 
misery, it might lawfully be subjected to a high 
price. 


But the governor says that the following portion 
of the bill is ‘‘ clearly unconstitutional:” “If any 
person having a license of the second or fourth class 
shall keep on hand on the premises licensed any in- 
toxicating liquors other than those permitted in his 
license, he shall be guilty of a misdemeanor, and 





his lieense shall be forfeited.” After some critj- 
cisms of the form of this provision, which are not 
cogent, he says: ‘‘ Liquors are recognized as prop- 
erty under our present Constitution, and by the de- 
cisions of the courts. Their sale may be regulated 
and restricted, but it cannot be prohibited; they 
cannot be confiscated. What cannot be done 
directly cannot be done indirectly or by evasion, 
Yet this provision makes the mere ‘keeping on 
hand’ of liquors — without any sale or intention to 
sell—acrime. This is a destruction of property 
or interference with its vested rights that is repug- 
nant to the Constitution. If this provision can be 
upheld it would prevent the proprietor of a respect- 
able restaurant from keeping in his establishment 
a bottle of brandy even for his own family use. It 
would seem to be a preposterous provision, ill-con- 
ceived and badly framed.” This is very poor quib- 
bling. The law clearly means ‘‘ keeping on hand” 
for sale, and so any court would construe it. The 
Supreme Court of Iowa have just decided thata 
city, under an authority ‘‘to suppress and restrain 
disorderly houses,”’ may fine any person found in or 
frequenting such a house. The court below held 
that such an ordinance was void because it sub- 
jected any person found in such a house to a fine, 
although he was there was for a lawful or innocent 
purpose. But the appellate court said: “This posi- 
tion of the court below is clearly unsound, and in 
violation of familiar rules of construction and inter- 
pretation of statutes. The subject-matter, effect and 
consequence, and the reason and spirit of a statute 
must be considered, as well as its words, in inter- 
preting and construing it. A statute intending to 
prohibit an offense will, under these rules, never be 
applied to an innocent and lawful act. The offense 
is prohibited, and not the lawful act. Hence, if an 
act is done which is prohibited by the words of the 
statute, it may be shown to be lawfully or inno- 
cently done.” By virtue of a license the licensee 
gets specified rights, and if he undertakes to violate 
his license it shall be forfeited; that is all the law 
means or says. This is no ‘‘ distinction of property 
or interference with vested rights.” It is simply a 
penalty imposed fof violation of a privilege. The 
clause in question differs materially from that con- 
demned in the Wynehamer case, for there the licen- 
see was forbidden to keep liquors ‘‘in any place 
whatsoever, except in a dwelling-house in no part of 
which any tavern, store, grocery,” etc., is kept. So 
that if the law means what the governor thinks, it 
steers clear of that case. The Legislature would 
even have a right to enact that the mere ‘‘ keeping 
on hand” should be prima facie evidence of an in- 
tent to sell. 


It seems to be of small use to cite cases to Gov- 
ernor Hill, but we will cite for our readers the most 
recent case on this point that has come to our notice. 
It is Re Hoover, 30 Fed. Rep. 31, in the United 
States District Court for Georgia, decided March 1, 
1887. The statute in question prohibited the issue 
of any license unless the applicant should present 
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the written consent of ten of the nearest bona fide 
residents, five of whom should be the nearest free- 
holders; ‘* provided that this act shall not apply to 
incorporated towns or cities.” Judge Speer pro- 
nounced this a valid law. He said: ‘‘ The particu- 
lar legislation before the court, affecting as it does 
the rural communities of the State, was of supreme 
necessity, and of supreme reasonableness. In in- 
corporated towns and cities the law is presumed to 
be present in the persons of its municipal officers 
and its police force. The brutal excesses of ungov- 
ernable and dangerous men when inflamed with 
drink may be readily repressed, and the perpetra- 
tors punished. It is otherwise in the quiet and 
sparsely settled neighborhoods, where the farmers, 
and their wives and children, ‘far from the mad- 
ding crowd’s ignoble strife pursue the noiseless 
tenor of their way.’ The cross-roads groggery was 
the bane of our civilization. A simple, artless and 
industrious laboring population, inflamed and ener- 
vated with drink, became worthless as laborers, 
irresponsible as citizens, unreliable in all the rela- 
tions of life, and the more vicious very dangerous 
to society. It is superfluous to dilate upon facts so 
well known, and which have mainly caused the tre- 
mendous wave of public sentiment toward local op- 
tion. It is historically true that incalculable bene- 
fit has been accomplished under the operation of 
this law, and that of which it is an amendment, by 
conscientious and fearless county officials who have 
steadily refused to license dram-shops where there 
could be no police supervision. I state these things 
because, in considering the reasonableness of the 
law, the court will take cognizance of the history 
of the times in which it was enacted, and under- 
standing the mischief, can better understand the 
remedy.” The judge argues upon a different con- 
dition of things from that among us, where it is 
notorious that the police authorities in the great 
cities do not their duty, but his reasoning shows 
that it is perfectly valid to make one regulation for 
the country and a different one for the city. 


We are sorry that the governor did not advise 
with some disinterested lawyer of high standing 
rather than with the counsel for the associated liq- 
uor dealers. We are sorry that he did not let the 
courts decide on the constitutionality of this bill. 
He knew it could not be passed over his veto. It 
is evident from his notions of revenue, under the 
guise of license, that he would veto a general high 
license bill. What, then, are this rum-ridden peo- 
ple to do? Let the Legislature pass the Vedder 
general high license bill, and throw the responsibil- 
ity of vetoing it on the governor. If relief cannot 
be got in this way, we shall hope to see a prohibi- 
tion amendment submitted and adopted. 


NOTES OF CASES. 


N Wright v. Mut. Ben. Life Ass’n, 43 Hun, 61, it 
was held that a stipulation in a life insurance 





policy not to question the validity of the policy af- 
ter the death of the insured, is not against public 
policy, and is valid. The court say: ‘‘The remain- 
ing question is whether the provision so construed 
contravenes any rule of public policy, and is for 
that reason void. The stipulation provides that the 
validity of the policy shall not be questioned after 
the death of the insured, and not after two years 
from the date of its issue. An action for the recov- 
ery of the sum insured not being maintainable until 
after the death of the insured, one effect of the 
stipulation, if valid, is to prevent the insurer from 
interposing as a defense the falsity of the represen- 
tations of the insured. But its effect is not to pre- 
vent the insurer from annulling the contract upon 
the ground of the fraudulent representations of the 
insured, provided an action for that purpose is 
brought in the life-time of the insured, and within 
two years from the date of the policy. The practi- 
cal and intended effect of the stipulation is, as held 
by the trial court, to create a short statute of limi- 
tations in favor of the insured, within which lim- 
ited period the insurer must test, if ever, the valid- 
ity of the policy. It is settled that a stipulation in 
a policy limiting the time within which an action 
may be brought thereon is not against public pol- 
icy, and that an action begun after the lapse of the 
stipulated time cannot be maintained. Ripley v. 
Aitna Ins. Co., 30 N. Y. 186; Roach v. N. Y. and 
Erie Ins. Co., id. 546; Mayor v. Hamilton Ins. Co., 
89 id. 45; Wilkinson v. First Nat. Fire Ins. Co., 72 
id. 499; S. C., 28 Am. Rep. 166; Riddlesbarger v 
Hartford Ins. Co., 7 Wall. 386. If a stipulation 
shortening the period within which the statute per- 
mits the insured to enforce his rights in the courts 
is not against public policy, it is difficult to see 
upon what ground a stipulation shortening the time 
which the statute and the rules of the common law 
give an insurer to enforce its rights in the courts, 
can be held to contravene public policy. In Wood 
v. Dwarris, 11 Exch. 498, an action on a life policy 
was defended on the ground that it was issued upon 
the express condition that if any statement in the 
application was untrue, the policy should be void, 
and that certain statements were untrue. The 
plaintiff replied that the defendant issued a pros- 
pectus, which came to the knowledge of the in- 
sured, stating that all policies were indisputable, 
except in cases of fraud. The defendant rejoined 
that the policy and the application formed the con- 
tract, and that the statement in the prospectus was 
not binding; but the court held the rejoinder bad, 
and the stipulation binding. The stipulation in that 
case did not, like the one at bar, cut off a defense 
based upon the fraudulent representations of the 
insured, but in another respect it was broader than 
the stipulation under consideration, because it ab- 
solutely cut off the insurer’s right to litigate the 
validity of the policy because of the untruth of the 
representations, no time being given to the insurer 
in which to contest upon the ground that the rep- 
resentations were untrue. A stipulation like the 
one under consideration ought to be an incentive 
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for the insurer to exercise vigilance and good faith 
in investigating the truth or falsity of the represen- 
tations upon which the policy is issued while the 
matter is fresh. The witnesses are all alive, and 
the exact truth can, if ever, be ascertained, and the 
stipulation prevents the insurer from lying by and 
receiving the premiums during the life of the in- 
sured, and after his death,” when the witnesses may 
be dead or absent, repudiating the policy. 


In Richardson v. Van Nostrand, 43 Hun, 299, an 
action for slander, the trial judge charged: ‘‘ It is 
due, gentlemen, to good order in society and com- 
mon decency among neighbors that you should look 
to it, if you are convinced that the defendant has 
made these charges, that he should respond in such 
damages as you think the plaintiff is entitled to for 
having charged her with these crimes, and it is well, 
in my judgment, for the defendant, no matter if hig 
version of these transactions be a correct version, it 
is well for him to drop this currant transaction, and 
to cease talking about these currants. He has 
talked about them, in my judgment, long enough, 
and it is time he stopped talking about this apple 
transaction, and lived in peace and comity with his 
neighbors.” The court, on review, said: ‘‘The 
portion of the charge excepted to is decidely sug- 
gestive that in the judgment of the judge the dam- 
ages should be sufficient to stop defendant’s talk 
about the currant and apple transaction. It goes 
further than an instruction to the jury that they 
might give such damage as would stop such talk by 
defendant. In Allis v. Leonard, 58 N. Y. 291, Chief 
Judge Church says: ‘Jurors cannot distinguish be- 
tween a direction in a matter of law or fact. They 
are bound to take the law from the court, and a 
positive direction from the bench as to a question 
of fact is as potent as if it pertained to a question of 
law; and even an expression of opinion calculated 
to influence the decision of the jury in a matter 
clearly within their cognizance should be critically 
scrutinized.’ In the present case the language from 
the bench was ‘it is well, in my judgment, for the 
defendant to stop,’ etc.; ‘he has talked about them, 
in my judgment, long enough,’ etc. In vindic- 
tive actions, as they are sometimes termed, * * * 
the conduct and motive of defendant is open to in- 
quiry with a view to the assessment of damages; 
and if the defendant in committing the wrong com- 
plained of acted recklessly, or willfully, and ma- 
liciously, with a design to oppress and injure the 
plaintiff, the jury in fixing the damages may disre- 
gard the rule of compensation, and beyond that 
may, as a punishment to the defendant, and as a 
protection to society against a violation of personal 
rights and social order, award such additional dam- 
ages as in their discretion they shall deem proper.’ 
Volta v. Blackmar, 64 N. Y. 444; Brooks v. Harrison, 
91 id. 91, 92. In the charge in the present case the 
judge nowhere gives the jury any instruction as to 
the plaintiff's right to recover more than compensa- 
tory damages, except in the sentence in which the, 





excepted portion of the charge is found, and which 
sentence is given above; and that instruction js 
given with an announcement of the judgment of 
the judge as to the allowance of an important item 
in such damages, the allowance of which was a 
question for the jury to determine. In this we 
think there was error.” See Bowman v. State, 19 
Neb. 523; 8 C., 56 Am. Rep. 750. 


—_———.4____——. 


COMMON WORDS AND PHRASES. 
CTUAL USE.— In Schlesinger v. Reard, United 
States Supreme Court, Jan. 31, 1887, it was 
held that punchings and clippings of wrought-iron 
boiler-plates and wrought sheet-iron, left after the 
process of the manufacture of the boiler-plates into 
boilers is completed, and the ends of bridge rods 
and beams of wrought iron cut off to bring the rods 
and beams to the required length, are iron that has 
been in ‘‘ actual use,” and dutiable. Waite, C. J., 
said: ‘‘ That the iron now under consideration was 
waste iron is conceded, and in our opinion it had 
been ‘‘in actual use” within the meaning of that 
term as employed in the statute. At one time it 
formed part of boiler-plates used in the manufac- 
ture of boilers, or of rods or beams used in build- 
ing bridges. In order to fit the plates, rods or 
beams to the places they were to occupy in the 
structures of which they were to form a part, these 
pieces were cut off as useless, and thrown away, or 
in the language of the trade, ‘ into the scrap heap.’ 
They had become, by the use to which they were 
put, ‘scrap iron,’ in the popular sense of that term, 
and nothing else. It is true the cuttings and clip- 
pings had never themselves been used in the boil- 
ers or in the bridges, but they had been used in 
making these structures, and thus had accomplished 
the purpose for which they were originally manu- 
factured. The plates, rods and beams of which 
they were once parts had been used, and these were 
the waste resulting from that use. They are not 
old in the sense of having been worn by use, but 
they are scrap, and no longer capable of any use 
until manufactured, because in their use they have 
been rendered worthless for any purpose except to 
manufacture. In the popular sense, as manufac- 
tured articles, they have been used up— made 
worthless by use; and this use has been actual, not 
colorable only. The plates, rods and beams were 
made to be used in a particular way. They have 
been so used, and these cuttings and clippings are 
the waste of that use. Consequently they are, in 
our opinion, ‘wrought scrap iron,’ and dutiable as 
such.” 

Casg.— A statute provides that ‘ gunpowder or 
other explosive or inflammable substance shall not 
be taken into the mine except in a case or canister,” 
etc. Held, that a linen or calico bag was not such 
a ‘‘case.” Foster v. Diphwys Casson Slate Co., 18 
Q. B. Div. 428. Coleridge, C. J., said: ‘‘I should 
say that here the words ‘case or canister’ explain 
one another, that the word ‘case’ which is used in 
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this place, and in connection with ‘canister,’ must 
mean a case in the nature of a ‘canister,’ not 
strictly speaking a canister, but a solid and substan- 
tial thing of wood or metal, or some other such 
solid substance, which can be covered over so as to 
prevent ignition from a spark. That seems a proper 
view of this section, because in so construing the 
act we give effect to the act according to its pur- 


es. * * * Tt was admitted that a net if suffi- 


ciently fine would be a ‘case’ within the meaning’ 
J g 


of the act; and we are familiar with the fact that 
some most powerful gunpowder is made in such 
large grains that it could be carried in a net, which 
need not be particularly fine to hold it. But a net 
would be no protection whatever ina mine. I am 
clearly of opinion that this bag is not a ‘case’ 
within the meaning of the act, and the justices must 
proceed to convict.” Grove, J., said: ‘‘When I 
first read section 23 it never occurred to me that 
‘case’ meant ‘bag,’ nor indeed should I have ex- 
pected, until a definition was found including bag 
—which may be sometimes the same as a case — 
that ‘case’ could include ‘bag.’ For ‘case’ prima 
facie to my mind means something solid — not con- 
fined perhaps to box, canister or tin case, but some- 
thing of a solid character. The counsel for the re- 
spondents, in answer to a question put to him as to 
‘net,’ defined case to mean any thing which would 
include another thing. So perhaps a handkerchief 
or net might be a ‘case.’ A fine net would carry 
coarse blasting-powder perhaps without danger of 
its escaping, yet with imminent danger of explo- 


sion from a spark even out of a domestic fire, and 
certainly from one of those hard sparks which 
are blown out of engines, and which would pene- 
trate a much thicker and more substantial thing 
than even this calico bag, and explode gunpowder 


init. Can any one, except a person seeking a way 
out of the act, interpret the word ‘case’ used in 
section 26 (2) (b), otherwise than as meaning some- 
thing solid? But it is said the word ‘case,’ accord- 
ing to the dictionary, may include a bag. There 
are few words that cannot be used in more senses 
than one, and are not capable of some exceptional 
interpretation different from the ordinary meaning 
if taken from the context. I have, as an author, 
tried in vain to find words not capable of being ap- 
plied differently to my intention. Language does 
not admit of mathematical accuracy, and it is im- 
possible to use words, which with all their various 
senses may not be used in a different sense to that 
in which the author used them. Nobody reading 
this act by ordinary common sense would say that 
in an act providing against accidents from explo- 
sion of gunpowder, the provision that ‘it shall not 
be taken into the mine except in a ease or canister,’ 
means that it may be taken in a thin calico bag, or 
even in a net, because a net would include some 
kinds of gunpowder. Every one would understand 
the word ‘case’ there to mean something solid, 
something permanent, which would save the gun- 
powder from being exploded. Then comes the 
question asked by my lord, are we to construe the 





act as it would be construed by an intelligent, dis- 
interested person, or are we to destroy the object of 
it by finding out that some word could be used (as 
most words can be) in senses totally different to 
that intended by the act. Bag is not however the 
ordinary meaning of the word ‘case,’ and I have 
not the least doubt that it is not the meaning in- 
tended by this act. Iam of opinion that ‘case’ in 
section 23 (2) (b) means — as ‘ canister’ means — 
something solid, and capable of reasonably protect- 
ing gunpowder taken into a mine, one of the very 
sources of danger against which the act is directed, 
Gunpowder is not to be conveyed into a mine ex- 
cept in something that will protect it. A ‘case’ or 
‘canister’ would protect it from a spark or hot cin- 
der, which would be almost certain to explode it if 
only in a thin bag, and still more so if in a net.” 

Crank.—In Walker v. Tribune Co., 29 Fed. Rep. 
827, it was held that the word ‘‘ crank ” has no nec- 
essary defamatory meaning, and for a newspaper to 
publish an item that a certain pamphlet written by 
a lawyer, who was also the author of a text-book on 
the law of patents, was ‘‘ the effusion of a crank,” 
is not actionable without a charge in the declara- 
tion of the alleged defamatory meaning of the word 
by an appropriate innuendo, and an averment and 
proof of special damage. The court said: ‘‘It is 
urged in a brief filed by plaintiff that since the as- 
sassination of President Garfield by Guiteau, the 
word ‘crank’ has obtained a definite meaning in 
this country, and is understood to mean a crack- 
brained and murderously inclined person, and is 
so used by the public press. I do not think so short 
a term of use would give to such a word a libelous 
sense or meaning without an allegation or innuendo 
as to the sense in which it was used by the defend- 
ant. In Ogilvie’s Imperial Dictionary, published in 
England in 1883, and republished in this country in 
1885, the word is found in the supplement with the 
following definition: ‘Crank.’ Some strange ac- 
tion, caused by a twist of judgment; a caprice; a 
whim; a crotchet; a vagary. Violent of temper; 
subject to sudden cranks. Carlyle.’ So that by 
this authority, which I think must be deemed the 
latest, and probably the best, the word would seem 
to have no necessarily defamatory sense. It would 
not necessarily imply that a man had been guilty of 
a crime, nor tend to subject him to ridicule or con- 
tempt to say of him that he is capricious, or subject 
to vagaries or whims; and such implication or in- 
tent could only be shown by an apt averment, and 
proof in support of such averment.” 

Domestic S—RVANT.— As that term is defined by 
legal lexicographers, and as it is used in article 714 
of the Penal Code of Texas, it means a servant who 
resides in the house with the master he serves, and 
does not include a servant whose employment is 
outside, and not in the house, A farm hand who 
sleeps and eats outside of the master’s house, though 
he performs chores inside of the house when 
directed, does not come within the meaning of the 
legal term ‘‘domestic servant.” Waterhouse v. State, 
Texas Court of Appeals, June 25, 1886. 
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GamBLine Device.— A gun and target are not a 
gambling device within the meaning of a stat 
ute enumerating ‘‘A. B. C., faro-bank, E. 0O., 
roulette, equality and keno,” and prohibiting 
betting upon any game played by means of 
them, or any other gambling device. State v. 
Bryant, Missouri Supreme Court, Jan. 31, 1887. 
The court said: ‘‘It is very evident to my 
mind that the words ‘or other gambling device,’ 
employed in section 1548, were only designed to 
apply to such gambling devices as are of a kindred 
nature and similar kind to those mentioned in sec- 
tion 1547. This view accords with that good rule 
of construction which requires that ‘ when a par- 
ticular class is spoken of, and general words follow, 
the class first mentioned is to be taken as the most 
comprehensive, and the general words treated as 
referring to matters ejusdem generis with such class.’ 
Broom Leg. Max. 625. Thus, if a statute, after the 
enumeration of classes of persons and things, there 
should be added ‘and all others,’ such general 
words will be limited in their meaning, and re- 
stricted in their operation to objects of like kind 
with those specified. Bish. St. Crimes, § 245, and 
cases cited. A familiar example of this ‘ celebrated 
rule’ is found in the case of Reg. v. Whitnash, 7 
Barn. & C. 596. The statute of 29 Car. II, ch. 7, 
§ 1, provided ‘that no tradesman, artificer, work- 
man, laborer or other person whatsoever,’ should 
exercise his ordinary calling on the Lord’s day; 
and thereupon it was ruled that the words ‘ other 
person’ did not include a farmer,’ because not of 
like denomination with those specifically men- 
tioned; Bailey, J., remarking that if all persons 
were meant there was no need of the specific enu- 
meration. But aside from the familiar rule already 
adverted to, and looking to the bare reason of the 
case, it cannot be possible that a ‘gun and target? 
were, within the legislative contemplation, a ‘ gam- 
bling device,’ ‘adapted, devised and designed for 
the purpose of playing any game of chance for 
money or property.’ If a ‘gun and a target’ are to 
be so regarded, a game of marbles would fall 
equally under the statutory ban. Indeed, under 
such a latitudinous construction it is difficult to tell 
what sports might be interdicted, and what games 
punished.” 





——¢—____ 


NEGLIGENCE —CONCURRENT—IMPUTABLE. 


ENGLISH COURT OF APPEAL, NOV. 8, 1886. 


Tue BERNINA.* 

A passenger in a public conveyance, injured by the concur- 
rent negligence of the managers of that conveyance and 
those of another, may maintain an action against the 
owner of either or the owners of both. 

J ew opinions state the case. The opinions are so 

long (covering forty pages) that we can give only 
sume extracts, omitting, especially from Lord Esher’s 
opinions, a long discussion of cases supposed to follow 
or to differ from Thorogood v. Bryan. 
Lorp EsHer, M. R. This was a special case, heard 





* 12 Prob. Div. 58. 





and determined by Butt, J., sitting in the Court of 
Admiralty. It appears from the case that three ac. 
tions had been brought and entered in the Admiralty 
Division, each for damages against the owners of the 
ship Bernina, the actions being founded on Lorg 
Campbell’s act. In the first, Elizabeth Armstrong 
sued as administratrix of her husband on_ behalf 
of herself and children. In the second, Catharine 
Owen sued as administrator of her husband. In the 
third, Habiba Toeg sued as administratrix of her gon, 
The collision took place between the Bernina and the 
Bushire, both British ships, and the collision wag 
caused by the fault or default of the master and crew 
of the Bushire, and by the fault or default of the mas. 
ter and crew of the Bernina. Armstrong was one of 
the crew of the Bushire, but at the time of the collis- 
ion was off duty, and had nothing to do with the neg: 
ligence of the Bushire which partly caused the acci- 
dent. Owen was secoud officer of the Bushire, and 
was at the time of the collision in charge of the Bush- 
ire, and was directly responsible fur the negligence or 
carelessness which partly caused the collision. Toeg 
was a passenger on board the Bushire, and bad noth- 
ing to do with the negligent or ‘careless navigation 
which partly caused the collision. Butt, J., gave 
judgment for the defendants in all three actions, in 
obedience to, but apparently without himself acqui- 
escing, in the case of Thorogood v. Bryan, 8 C. B. 115. 
It is evident from the statement that the question 
raised is, what is the law applicable to a transaction in 
which a plaintiff has been injured by negligence, and 
in the course of which transaction there have been 
negligent acts or omissions by more than one person? 

Upon many points as to sucha transaction the com- 
mon law is clear. (1) If no fault can be attributed to _ 
the plaintiff, and there is negligence by the defendant 
and also by another independent person, both negli- 
gences partly directly causing the accident, the plain- 
tiff can maintain an action for all the damages occa- 
sioned to him against either the defendant or the 
other wrong-doer. (2) Ifin the same case the negli- 
gence is partly that of the defendant personally and 
partly that of his servants, the plaintiff can maintain 
an action either against the defendant or his ser- 
vants. (3) If inthe same case the negligence is that 
of the defendant’s servants, though there be no per- 
sonal negligence by the defendant, the plaintiff can 
maintain an action against either the defendant or his 
servants. (4) If in the same case the negligence, 
though not that of the defendant personally, or of a 
servant of the defendant, consists in an act or omis- 
sion by another, done or omitted to be done in the 
way in which it is done or omitted to be done by the or- 
der or direction orauthority of the defendant, the plain- 
tiff can maintain an action either against the defend- 
ant or the person personally guilty of the negligence. 
(5) If although the plaintiff has himself or by his ser- 
vants been guilty of negligence, such negligence did 
not directly partly cause the accident, as if, for exam- 
ple, the plaintiff or his servants having been negligent, 
the alleged wrong-doers might by reasonable care 
have avoided the accident, the plaintiff can maintain 
an action against the defendant. (6) If the plaintiff 
has been personally guilty of negligence, which has 
partly directly caused the accident, he cannot main- 
tain an action against any one. (7) If although the 
plaintiff has not been personally guilty of negligence, 
his servants have been guiltv of negligence which has 
partly directly caused the accident, the plaintiff can- 
not maintain an action against any one. (8) If although 
the defendant or his servants has or have been guilty 
of negligence, the plaintiff or his servants could by 
reasonable care have avoided the accident, the plain- 
tiff cannot maintain an accident against any one. 
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In all the propositions thus enunciated the persous 
named have been confined to the plaintiff, the de- 
fendant and their servants, and in one an agent. It 
was laid down iu Quarman v. Burnett, 6 M. & W. 499, 
in 1840, that defendant is only liable for the negli- 
gence of those who have the relation of servants to 
him as master, ‘‘upon the principle,’’ it was said, 
“that qui facit per alium facit per se, the master is re- 
sponsible for the acts of his servants; and that person 
is undoubtedly liable who stood in the relation of mas- 
ter to the wroug-doer—he who had selected him as his 
servant from the knowledge of or belief in his skill 
aud care, and who could remove him for misconduct, 
and whose orders he was bound to receive and obey, 
eto. But the liability by virtue of the principle of re- 
lation of master and servant must cease where the re- 
lation itself ceases to exist; and no other person than 
the master of such servant can be liable, on the simple 
ground that the servant is the servant of another, and 
his act the act of another; consequently a third per- 
son entering intoacontract with the master, which 
does not raise the relation of master and servant at 
all, is not thereby rendered liable.’”’ And in Reedie v. 
London & North-western Ry. Co., 4 Ex. 244, in 1849, 
“the liability of any one other than the party actually 
guilty of any wrongful act proceeds on the maxim, 
qui facit per alium facit per se.” * * * ‘But nei- 
ther the principle of the rule nor the rule itself can 
apply to a case where the party sought to be charged 
does not stand in the character of employer to the 
party by whose negligent act the injury has been occa- 
sioned.’’ So stands the common law asto the rights 
and liabilities of a plaintiff in such actions, unless the 
case of Thorogood v. Bryan, 8 C. B. 244, is to be sup- 
ported, by which, although the liabilities of sucha 
plaintiff are not said to be increased, it is said that 
hisrights are diminished. Before entering on the 
consideration of that and some other cases, it may be 
well to observe that in cases Of injury by negligence 
the first point usually dealt with is whether there has 
been in fact any negligence by the defendant person- 
ally; secondly, or by his servants; then thirdly, 
whether the negligence, if any, has been either wholly 
or partly directly a cause of the accident; fourthly, 
has the plaintiff personally or by his servants been 
guilty in fact of any negligence; fifthly, has such neg- 
ligence, if any, either wholly or partly directly been a 
cause of the accident. In many of the cases with 
which we shall have to deal it will be necessary to ob- 
serve which of those points has been in dispute, and if 
more than one has been in dispute, to distinguish that 
to which the judgment has been applied. The main 
question however before us is whether for any reason 
we think the case of Thorogood v. Bryan, 8C. B. 115, 
can now be supported in a Court of Appeals. 

Returning to Thorogood v. Bryan, 8 C. B. 115, Maule, 
J., says that “ the negligence of the driver was the neg- 
ligence of the deceased.’’ That as observed is inac- 
curately worded. Then he says, “it is suggested that 
a passenger in a public conveyance has nocontrol over 
the driver. But I think that cannot with propriety 
be said. He enters into a contract with the owner, 
whom by his servant, the driver, he employs to drive 
him.” The learned judge could not have meant to 
state any thing so preposterous as tbat the passenger 
has in fact, or even by agreement, any power or right 
tocontrol the manner of driving of the driver. It is 
obvious that he again rests his conclusion upon the 
alleged selection of the conveyance. Then he further 
says: ‘But as regards the present defendant’’ (he 
means plaintiff) “he is not altogether without fault. 
He chose his own conveyance, and must take the con- 
sequences of and default of the driver whom he 
thought fit to trust.’’ Where is the fault, i. e., the 





want of care in doing that which every passenger, 
however careful, who travels by omnibus, does and 
must do? Where is the trust in a man whom you 
cannot know beforehand, who can be changed at any 
moment during the journey without your knowledge 
or cousent? And if this be applied as a principle to 
railways and ships, is not it still more glaringly un- 
true infact? And further suppose it be admitted that 
the passenger does select, and thereby does trust, and 
is therefore guilty in that respect of want of ordivary 
care, how can it be said that any or all of these are in 
the end partly directly a cause of the accident? Cress- 
well, J., evidently desired that the question should be 
further considered. He does however speak of the 
passenger as of one “‘ who employs the driverto con- 
vey him.” Itisnot true in fact. Does a passenger 
by railway select or employ an engine driver, or a pas- 
senger by ship select oremploy the officer of the watch? 
Vaughan Williams, J., gives similar reasous. In truth 
the judgments in Thorogood v. Bryan, 8 C. B. 115, all 
amount to saying that by what the plaintiff did he 
made the driver his agent so as to be liable for his acts, 
as if the plaintiff himself done those acts. But 
if he did make him his agent at all, he must in 
consistency not only be by reason of such liability de- 
prived of his remedy against the third persons, but 
must be affirmatively liable to third persons. In truth 
the driver in the case is not the servant or the agent 
of the passenger, and has not even any one of the at- 
tributes which are evidence of being even like a ser- 
vant or agent. 

In Armstrong v. Lancashire & Yorkshire Ry. Co., 
L. R., 10 Ex. 47, in 1875, the plaintiff, a travelling in- 
spector of the London & North-western Kail way Com- 
pany, in their train with a pass, was injured by the 
train, in which he was running, into wagons of the de- 
feudants left standing at a crossway. The jury found 
joint pegligence in the management. A verdict was 
directed for the defendants with leave to move. Bram- 
well, B., gave judgment discharging the rule, on the 
ground that the case could not be distinguished from 
Thorogood v. Bryan, 8C. B. 115. He made the im- 
portant statement ‘that it must not be supposed that 
he was at all dissatisfied with Thorogood v. Bryan, 8 
C. B. 115.” He somewhat diminished the importance 
of his assent, the first expressed by any English judge, 
by adding that ‘he also thought that the alleged neg- 
ligence of the defendants’ servants did not conduce to 
the accident, so that the sole negligence which caused 
the accident was that of those in charge of the London 
& North-western train.”’ If this was so, the doctrine 
of Thorogood v. Bryan, 8C. B. 115, was not wanted. 
Pollock, B., agreed on both points. But as to the doc- 
trine laid down in Thorogood vy. Bryan, 8 C. B. 115, he 
said: ‘‘The identification does not involve any voli- 
tion on the part of the passenger. It merely means 
that he has equal rights with the driver.” And again: 
“The only difficulty arises from the use of the word 
‘identified’ in the judgment. If it is to be taken that 
by the word ‘ identified ’ is meant that the plaintiff, by 
some conduct of his own, as by selecting the omnibus 
in which he was travelling, has acted so as to make 
the driver his agent, this would sound like a strange 
proposition which could not entirely be sustained. 
But what I understand it to mean is that the plaintiff, 
for the purpose of the action, must be taken to be in 
the same position as the owner of the omnibus or his 
driver.”’ This no doubt reiterates the result of the 
judgment in Thorogood v. Bryan, 8 C. B. 115, but with 
deference, does not elucidate the means by which 
that judgment was arrived at, or explain the difficul- 
ties which have puzzled lawyers. 

These being the English cases, it was interesting and 
profitable, as it always is, to consider the American 
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cases. Several were cited to us, some before and 
some subsequent to Thorogood v. Bryan, 8 C. B. 115. 
In Smith v. Smith, 2 Pick. 621, in 1825, before the Su- 
preme Court of Massachusetts, the action was for in- 
jury to the plaintiff's horse by an obstruction in the 
highway placed by the defendant. It raised the ques- 
tion decided in Butterfield v. Forrester, 11 East, 60, 
not the doctrine of Thorogood vy. Bryan, 8 C. B. 135. 
In Simpson v. Hand, 6 Whart. 311, in 1840, before the 
Supreme Court of Pennsylvania, the action was for 
injury to Spanish hides of the plaintiff on board the 
Thorn, against the owners of the William Henry. 
Contributory negligence was alleged, and that the 
Thorn was alone to blame. Gibson, C. J., said: ** It 
is an undoubted rule that for a loss from mutual neg- 
ligence neither party can recover in acourt of com- 
mon law.” * * * “Vanderplank v. Miller, M. & M. 
169,” he says, “‘is an authority that the owner of goods 
on board cannot recover.’’ He then says: ‘ There is 
at least privity of contract between a merchant and 
his carrier; and the former, when he commits the 
management and direction of his goods to the latter, 
giving him as he doesauthority to labor and travail 
about the transportation of them, necessarily consti- 
tutes him to some extent his agent.’’ It does not 
seem clear that the owner of cargo gives the authority 
suggested, if by it is meant the authority to an agent 
by a principal. The owner of cargo contracts with 
the shipowner that the latter will carry his goods; but 
the relation is that of co-contractors, not that of prin- 
cipal and agents. The case of Chapman v. New Haven 
Ry. Co., 5 Smith, 341, in June, 1859, was before the 
Court of Appeals in New York, on appeal from the 
Supreme Court of New York. The action was for 
damages from a collision between a train of the New 
York & Harlem Railway Company, in which the plain- 
tiff was a passenger, and a freight train of the defend- 
ants. The plaintiff had averdict and judgment at 
the trial before Duer, J., which were upheld in the 
Superior Court. In the Court of Appeal therefrom, 
Johnson, C. J., said: “There was evidence of negli- 
gence in the management of each train, and the posi- 
tion on which the defendants rely is that such negli- 
gence on the part of the Harlem train as would pre- 
clude that company from an action against the de- 
fendant, will also preclude the plaintiff from sustain- 
ing his action. The general rule is that one who re- 
ceives an injury from the negligence of another may 
maintain an action for hisdamages. Upon this rulea 
natural and reasonable exception has been engrafted, 
that if the injured party, by his own negligence, has 
contributed tothe injury he cannot maintain an ac- 
tion unless the negligence of the other party has been 
so gross in its character as to be equivalent to a will- 
ful injury. Ido not think this exception, orany rea- 
sonable extension of it, can be applicable to the plain- 
tiff. He was a passenger on the Harlem cars, con- 
ducting himself as he lawfully ought, having no con- 
trol over the train or its management; on the con- 
trary, bound to submit to the regulations of the com- 
pany and the directions of their officers. To say that 
he is chargeable with negligence because they have 
been guilty is plainly not founded on any fact of con- 
duct on his part, but is mere fiction.” After discuss- 
ing Thorogood v. Bryan, 8 C. B. 115, the chief justice 
says: ‘‘ But I do not see the justice of the doctrine in 
connection with the case before us. It is entirely 
plain that the plaintiff had no control,no manage- 
ment, even no advisory power over the train on which 
he was riding. Even as to selection, he had only the 
choice of going by that railroad or by none. To at- 
tribute to him therefore the negligence of the agents 
of the company, and thus bar him of a right of recov- 
ery, is not applying any existing exception to the gen- 
eral rule of law, but is framing a new exception which 





does not in fact rest upon the reason of the original 
exception, and is based on fiction and inconsistent 
with justice.”’ Six judges were parties to this judg- 
ment. A more absolute negation of every point seriq. 
tim in Thorogood v. Bryan, 8 C. B. 115, cannot be. In 
Colgrove v. New York & New Haven Ry. Co., 6 Smith, 
492, in December, 1859, again before the Court of Ap- 
peals in New York, the question was whether the ac- 
tion could be maintained against both railway com- 
panies. The verdict and judgment for the plaintiff, 
apassenger on the New York & Harlem Railway, 
were maintained and affirmed against the defendants, 
In Brown v. New York Cent. Ry. Co., 31 Barb. 385, in 
June, 1860, before the Supreme Cuurt of New York, 
the plaintiff had employed Thomas, the owner and 
driver of astage coach from Albion to Batavia, to 
carry her to Elba, a place between those villages, and 
had taken her seat in the stage with other passengers. 
The route was across the track of the defendant’s 
railroad. The conductor of the railway train was 
dropping two cars at Albion. He performed the op- 
eration near the crossing, the train going fast. The 
driver of the coach attempted to cross in frout of the 
two detached cars, which were in motion, and was 
caught by them. It was contended for the plaintiff, 
that assuming both drivers to have been negligent, as 
the jury found, so that the joint negligence produced 
the accident, the plaintiff was entitled to recover. 
This the court denied on the authority of Thorogood 
v. Bryan, 8 C. B. 115. The case was brought by ap 
peal before the Court of Appeals of New York as 
Brown v. New York Central Railroad Co., 5 Tiff. 597, 
in June, 1865. Davis, J., said: **Since the trial of this 
action the decisions of this court in Chapman v. New 
Haven Ry. Co., 5 Smith, 341, and Colgrove v. New 
York & New Haven Ry. Co., 6 id. 492, have been pub- 
lished. I do not perceive why these cases do not dis- 
pose of the question as to the negligence of the driver 
in this case. The plaintiff was a passenger in a public 
stage; she had no control of its management or direc- 
tion, and occupied no relation to the driver different 
from that which passengers occupy to any public car- 
rier of persons. In principle, there is no difference 
whatever between her relation to the carrier and that 
of a passenger on a train of railway cars. But a ma- 
jority of the judges are of opinion that the true rule 
in acase of this kind was laid down at the Circuit.” 
The majority could not have intended to overrule the 
former cases, and must therefore have seen some dis- 
tinction, which escapes us, between this case and 
them. 

The same difficulty seems to have been felt in 
America, for although one cannot on reflection sup- 
pose that the judges inthe last case intended to im- 
peach the previous recent decisions of their own court 
it was thought that they had so intended. In Mooney 
v. Hudson River Railroad Co.,5 Robt. 549, in May, 
1868, the action by the plaintiff was against two com- 
panies, the defendants and the Tenth Avenue Rail- 
way Company, in whose train he was a passenger. 
The verdict was for the plaintiff. Ona motion fora 
new trial, questioning the judge’s charge, in the Supe- 
rior Court of New York, Robertson, C. J., said: ‘‘The 
court in substance charged the jury that the defend- 
ants were jointly responsible, if they were both guilty 
of concurring negligence, and so the jury found. The 
charge was made pursuant to the decisions of the 
Court of Appeals in Chapman v. New Haven Ry. Co., 
5 Smith, 341, and Colgrove v. New York and New 
Haven Companies, 6 id. 492, but I understand the de- 
cision in the subsequent case of Brown v. New York 
Cent. Ry. Co., 31 Barb. 385, to have in a great measure 
overruled those decisions.’’ A new trial was ordered. 
The question however was again before the Court of 
Appeals of New York in Webster v. Hudson River 
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Railroad Co., 38 N. Y. 260, in June, 1868. The plaintiff 
was a passenger by the Hudson & Boston Railroad. 
The negligence of the defendants was established and 
not questioned. The judge refused to charge, that if 
the Hudson and Boston Railroad Company, on whose 
train the plaintiff was a passenger, was also guilty of 
negligence, the plaintiff cannot recover against the 
defendants. This refusal was upheld by the General 
Term Court, and thereupon the appeal. Hunt, C. J., 
in the appeal court, said: *‘It is not pretended that 
the plaintiff was guilty of any personal negligence, or 
that it was within his power,"by any means or in any 
degree, to have prevented the collision by which he 
was injured.” * * * “The imputation to the 
plaintiff of the negligence of another is based upon no 
sound principle.” The judge then declared that 
Chapman v. New Haven Ry. Co., 5 Smith, 341, and 
Colegrove v. Harlem Ry. Co., 6 id. 492, were in point, 
andthat Brown v. New York Ry. Co., 31 Barb. 385, is 
not inconsistent with them. The verdict and judg- 
ment were affirmed. Since the argument before us, 
we have seen the report of the case of Little v. Hack- 
elt, 14 Am. Law Ree. 577; 54 Am. Rep. 135, in Janu- 
ary, 1886, before the Supreme Court of the United 
States, in error from the District Court of New Jer- 
sey. 
hee having thus elaborately inquired into the 
matter, and having considered the case of Thorogood 
v. Bryan, 8 C. B. 115, we cannot see any principle on 
which it can be supported, and we think, that with the 
exception of the weighty observation of Lord Bram- 
well, though that does not seem to be a final view, the 
preponderance of judicial and professional opinion in 
England is against it, and that the weight of judicial 
opinion in America is also against it. We are of opin- 
ion that the proposition maintained in it is essentially 
unjust and inconsistent with other recognized proposi- 
tions of law. As tothe propriety of dealing with it 
at this time in acourt of appeals, it is a case which 
from the time of its publication has been constantly 
criticised. No one can have gone into or havegab- 
stained from going into an omnibus, railroad or ship 
on the faith of the decision. We therefore think that 
now that the question is for the first time before an 
English Court of Appeal, the case of Thorogood v. 
Bryan, 8 C. B. 115, must be overruled. 

LINDLEY, J.. The doctrine of identification laid 
down in Thorogood v. Bryan, 8 C. B. 115, is to me 
quite unintelligible. It is in truth a fictitious exten- 
sion of the principles of agency, but to say that the 
driver of a public conveyance is the agent of the pas- 
sengers is to say that which is not true in fact. Such 
a doctrine, if made the basis of further reasoning, 
leads to results which are wholly untenable, e. g., to 
the result that the passengers would be liable for the 
negligence of the persons driving them, which is ob- 
viously absurd, but which of course the court never 
meant. All the court meant to say was that for pur- 
poses of suing for negligence the passenger was in no 
better position than the man driving him. But why 
not? The driver ofa public vehicle is not selected by 
the passenger otherwise than by being hailed by him 
as one of the public, to take him up; and such selec- 
tion, if selection it can be called, does not create the 
relation of principal and agent or master and servant 
between the passenger and the driver, the passenger 
knows nothing of the driver and has no control over 
him: nor isthe driver in any proper sense employed 
by the passenger. The driver, if not his own 
master, is hired, paid or employed by the owner 
of the vehicle he drives or by some other per- 
son who lets the vehicle to him. These orders he 
obeys are hisemployer’s orders. These orders, in the 
case of an omnibus, are to drive from such a place to 





such a place, and to take up and put down passengers; 
and in the case of a cab the orders are to drive where 
the passenger for the time being may desire to go 
within the limits expressly or impliedly set up by the 
employer. If the passenger actively interferes with 
the driver by giving him orders as to what he is todo, 
I can understand the meaning of the expression that 
the passenger identifies himself with the driver, but 
no such interference was suggested in Thorogood v. 
Bryan, 8 C. B. 115. The principles of the law of negli- 
gence, and in particular of what is called contribu- 
tory negligence, have been discussed on many occa- 
sions since that case was decided, and are much better 
understood now than they were thirty years ago. Tuff 
v. Warman, 5 C. B. (N.S.) 753, in the Exchequer Cham- 
ber, and Radley v. London & North-western Ry. Co., 1 
App. Cas. 754, in the House of Lords, show the true 
grounds on which a person himself guilty of negli- 
gence is unable to maintain an action against another 
for an injury occasioned by the combined negligence 
of both. Ifthe proximate cause of the injury is the 
negligence of the plaintiff as well as that of the de- 
fendant, the plaintiff cannot recover any thing. The 
reason for this is not easily discoverable. But 1 take 
it to be settled that anaction at common law by A. 
against B. for injury directly caused to A. by the want 
of caresof A. aud B. will not lie. As Pollock, C. B., 
pointed out in Greenland v. Chaplin, 5 Ex. 243, the 
jury cannot take the consequences and divide them 
in proportion according to the negligence of the one 
or the other party. But if the plaintiff can show, 
that although he has himself been negligent, the real 
and proximate cause of the injury sustained by him 
was the negligence of the defendant, the plaintiff can 
maintain an action, as isshown not only by Tuff v. 
Warman, 5 C. B. (N. 8.) 573, and Radley v. London & 
North-western Ry. Co., 1 App. Cas. 574, but also by the 
well-known case of Davies v. Mann, 10M. & W. 546, 
and other cases of that class. The cases which give 
rise to actions for negligence are primarily reducible 
to three classes, as follows: 

1. A., without fanlt of his Own, is injured by the 
negligence of B., then B. is liable to A. 2. A., by his 
own fault, is injured by B. without fault on his part, 
then B. is notliable to A. 3. A. is injured by B., by 
the fault more or less of both combined, then the fol- 
lowing further distinctions have to be made: (a) If 
notwithstanding B.’s negligence, A. with reasonable 
care could have avoided the injury, he cannot sue B. 
Butterfield v. Forrester, 11 Kast, 60; Bridge v. Grand 
Junction Ry. Co., 3M. & W. 244; Dowell v. General 
Steam Nav. Co., 5 E. & B. 195. (b) If notwithstand- 
ing A.’s negligence, B. with reasonable care could have 
avoided injuring A., A. can sue B. Tuff v. Warman, 
5 C. B. (N. S.) 573; Radley v. London & North-western 
Ry. Co., 1 App. Cas. 754; Davies v. Mann, 10M. & W. 
546. (c) If there had been as much want of reasona- 
ble care on A.’s part as on B.’s, orin other words, if 
the proximate cause of the injury is the want of rea- 
sonable care on both sides, A. cannotsue B. In such 
a case, A. cannot with truth say that he has been in- 
jured by B.’s negligence. He can only with truth say 
that he has been injured by his own carelessness and 
B.’s negligence, and the two combined give no cause 
of action at common law. This follows from the two 
sets of decisions already referred to. But why in such 
a case the damages should not be apportioned I do 
not profess to understand. However, as already 
stated, the law on this point is settled, and not open 
to judicial discussion. If now another person is in- 
troduced, the same principles will be found applica- 
ble. Substitute in the foregoing cases B. and C. for 
B., and unless C. is A.’s agent or servant, there will be 
no difference in the result except that A. will have 
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two persons instead of one liable to him. A. may sue 
B. and C., in one action, and recover damages against 
them both; or he may sue them separately and re- 
cover the whole damages sustained against the one he 
sues. Clark v. Chambers, 3 Q. B. Div. 327, where all 
the previous authorities were curefully examined by 
the late L. C. J. Cockburn. This is no doubt hard on 
the defendant who is alone sued, and this hardship 
seems to have influenced the court in deciding Thoro- 
good v. Bryan, 8 C, B. 115. 

Lopss, J. That a plaintiff cannot recover damages 
for an injury to which he has directly contributed is 
an established principle of law, and it matters not 
whether that contribution consists in participation in 
the direct cause of the injury, or in the omission of 
duties, which if performed would have prevented it. 
If the fault, whether of omission or commission, has 
materially contributed to the injury, the plaintiff is 
without remedy against one also in the wrong. So 
much is undisputed law. The converse of this doc- 
trineought to follow as a necessary corollary, viz. : 
when one has been injured by the wrongful act of 
another, to which he has in no way contributed, he 
should be entitled to compensation from the wrong- 
doer, unless the negligence of somebody, toward whom 
he stands in the relation of principal or master, has 
materially contributed to the injury,in which case 
the negligence is imputed to such principal or master, 
though he in no way personally participated in it, or 
bad knowledge of it. It cannot be contended that 
the driver of the omnibus in Thorogood v. Bryan, 8 C. 
B. 115, or those in charge of the ship here, stood in 
the relation of principal or master to the injured per- 
sons. 

The driver and those in charge of the ship were the 
servants of their respective employers. They selected 
and hired them; they controlled them; they paid 
them; they alone could discharge them. Neither the 
driver of the omnibus nor those in charge of the ship 
were bound to obey any order of the injured persons. 
The injured persons could neither direct nor alter the 
course or the mode of navigation of the ship, nor the 
destination or mode of driving the omnibus. 

It is impossible therefore to contend that the rela- 
tionship of master and servant existed, and that the 
persons injured lost their remedy, because of the con- 
tributory negligence of somebody under their control. 
Nor do the court in Thorogood v. Bryan, 8 C. B. 115, 
rely upon any such relationship between the passen- 
ger and the driver. So far as I understand the case, 
they rest their judgment on the ground that the pas- 
senger trusted the driver by selecting the particular 
conveyance in which he was carried, and therefore so 
identified himself with the owner and the owner’s ser- 
vants that if injury resulted from their negligence he 
must be considered a party to it; in other words, to 
quote the language of Coltman, J., “‘ the passenger is 
so far identified with the carriage in which he is trav- 
elling, that want of care on the part of the driver will 
be a defense of the driver of the carriage which di- 
rectly caused the injury.” Maule, J., said: ‘‘The 
passenger chose his own conveyance, and must take 
the consequences of any default of the driver he 
thought fit to trust.”” Cresswell, J., said: ‘‘ If the dri- 
ver of the omnibus the deceased was in had by his 
negligence or want of due care contributed to any in- 
jury from a collision, his master clearly could not 
maintain an action, and I must confess [ see no rea- 
son why a passenger who employs the driver to carry 
him stands in any different position.” Vaughan Wil- 
liams, J., added: ‘‘I think the passenger must for 
this purpose be considered as identified with the per- 
son having the management of the omnibus he was 
conveyed in.” 





If the driver could be said to be the servant of the 
passenger, these judgments would be intelligible, and 
according to well-established law. 

What is meant by the passenger being “ identified 
with the carriage”’ or ‘‘with the person having its 
management” I am at a loss to understand. In Arm- 
strong v. Lancashire & Yorkshire Ry. Co., L. R., 10 Ex, 
47, Pollock, B., said he understood it to mean “that 
the plaintiff, for the purposes of the action, must be 
taken to be in the same position as the owner of the 
omnibus or his driver.’"’ If that is the true explana- 
tion, then the passenger, who is blameless, is to be in 
the same position as the driver, who committed a 
wrongful act, or his master, who is responsible for the 
negligence of his servant. This is in accordance 
neither with good sense nor justice. 

If again the passenger is to be considered in the 
same position as the driver or owner, and their negli- 
gence is to be imputed to him, be would be liable to 
third parties; for instance, in case of a collision be- 
tween two omnibuses, where the driver of one was 
entirely in fault, every passenger in the omnibus free 
from blame would have an action against every pas- 
senger in the other omnibus, becase every such pas- 
senger should be identified with the driver, and is re- 
sponsible for his negligence. Nor again in the case 
just put, could any passenger in the other omnibus 
bring an action against the owner of the omnibus in 
which he was carried, because the negligence of the 
driver is to be imputed tothe passenger. If the neg- 
ligence of the driver is to be attributed to the passen- 
ger for one purpose, it would be impossible to say he 
is not to be affected by it for others. Other cases 
might be put. 

The more the decision in Thorogood v. Bryan, 8 C. 
B. 115, is examined, the more anomalous and indefen- 
sible that decision appears. 

The theory ofthe identification of the passengers 
with the negligent driver or owner is, in my opinion, 
a fallacy and a fiction, contrary to sound law, and op- 
posed to every principle of justice. A passenger in 
an omnibus, whose injury is caused by the joint neg- 
ligence of that omnibus and another, may in my opin- 
ion maintain an action, either against the owner of 
the omnibus in which he was carried, or the other 
omnibus, or both. I am clearly of opinion that Thoro- 
good v. Bryan, 8 C. B. 115, should be overruled. 

[See to the same effect, Robinson v. N. Y. Cent., 
etc, R. Co., 66 N. Y. 11; 8. C., 28 Am. Rep. 1; 
Masterson v. N. Y. Cent. R. Co., 84 N. Y. 247; S.C., 
38 Am. Rep. 510, and note, 514; Cuddy v. Horn, 46 
Mich. 596; 41 Am. Rep. 178; Transfer Co. v. Kelly, 
36 Ohio St. 86; S. C., 38 Am. Rep. 558; Bennett v. 
N. J, ete., Co., 36 N. J. L. 225; S. C., 13 Am. Rep. 
435; N.°Y., etc., R. Co. v. Steinbrenner, 47 N. J. L. 
161; 8. C., 54 Am. Rep. 126, and note, 185; Wa- 
bash, ete., R. Co. v. Shacklett, 105 Ill. 364; S. C., 
44 Am. Rep. 791; contra, Prideaux v. City of Min- 
eral Point, 48 Wis. 513; S. C., 28 Am. Rep. 558, 
and note, 565.—Eb. ] 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACCOUNT STATED—OPENED FOR FRAUD—EVIDENCE, 
PAROL, TO EXPLAIN AMBIGUITY.—(1) The accounts 
rendered monthly during four years by Jessup and 
Moore to the plaintiff, and after examination retained 
without objection, constituted accounts stated and 
could only be opened and investigated upon proof 
of fraud or mistake. (2) The contract between the 
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parties was embodied in a letter written by the de- 
fendant referring to previous conversations and pur- 
porting to frame the meaning into the termsof a 
written agreement. Among those terms it was speci- 
fied that the supplies for the plaintiff's paper mill were 
to be furnished by the defendants at the “ruling 
market rates.’’ The evidence discloses that the market 
rates for chemicals bought of importers were a fraction 
below the market rates for the same goods as sold by 
jobbers among the other supplies necessary to the 
manufacture of paper. The fact thus disclosed raised 
a latent ambiguity in the language of the written con- 
tract, and opened the inquiry which of the two market 
rates was meant or intended by the terms of the con- 
tract. The previous conversations of the parties tend- 
ing toshow in what sense the subsequent words as 
written were understood, and bearing upon the issue 
of fraud between the parties only to be investigated 
by acomplete survey of all that occurred relating to 
the transaction, were admissible in evidence. When 
these conversations were first offered the defendant 
objected upon the ground that the terms of the writ- 
ing could not be varied or contradicted by parol proof. 
The court expressly declined to receive the evidence 
forany such purpose. The defendant conceded by 
the form of his objection, in which he insisted that 
the question asked ‘‘ should be confined to the explana- 
tion of some phrase in the written contract’’ that so 
much of the conversation as tended to such an ex- 
planation was admissible. The evidence thereafter 
given did not transgress this limitation. It exposed 
the situation of the parties, the surrounding circum- 
stances, the characteristics of the business conducted 
by each, their relative needs and modesof action, thus 
enabling the court to read the instrument from the 
standpoint of the parties themselves. That conversa- 
tion developed that by ruling market rates the parties 
meant and intended the jobbers’ rates as established 
by those who like the defendants were engaged in 
furnishing paper makers’ supplies generally and of all 
kinds, and not the importers’ rates for chemicals 
alone, and showed further that the defendants in 
charging jobbers’ rates were guilty of no fraud but 
conforming to an understood and expressed intention. 
We think therefore that no error was committed in 
admitting the evidence objected to, nor in holding 
that the rates charged were in conformity to the terms 
of the contract, and not fraudulent or mistaken. In 
Dent v. N. A. Steamship Co., 49 N. Y. 390, the offer 
rejected was to show the prior parol agreement of the 
parties. The effort was to substitute the verbal lan- 
guage for the written language of the contract, which 
of course was inadmissible. Facts existing, it was 
said, might be shown in aid of interpreting the written 
words, but not different language as constituting the 
agreement. In the present case the accounts stated 
conclusively interpreted the instrument, unless they 
were fraudulent or mistaken, and upon that issue all 
that was said and done leading up to the written con- 
tract and tending to establish the absence of fraud in 
the charges made, was certainly admissible. March 
1, 1887. Manchester Paper Co. v. Moore. Opinion by 
Finch, J. 

COVENANTS — RELEASE OF — MORTGAGE.— (1) A_ re- 
lease by a grantee to his grantor of all covenants of 
warranty contained in a deed which purported to con- 
vey the premises free from incumbrance, will not re- 
lieve the grantor from liability to the grantee for an 
existing mortgage which the grantor had given upon 
the premises, unless the terms of the release or the 
consideration paid indicate that such was the inten- 
tion of the parties. It is undoubtedly true that one of 
several debtors jointly, or jointly and severally liable, 
for the same debt, may be released in such manner and 





with such reservation as will preserve the right of re- 
course against the others even though sureties, when 
their rights and equities can be said to have been also 
preserved and left unaffected, the release becoming a 
mere covenant not to sue. It is strenuously insisted 
that such aruleof construction cannot possibly apply 
to the release of asole debtor, not jointly liable at the 
time with any one, and that a covenant not to sue him 
must necessarily discharge and release the debt. Brown 
v. Williams, 4 Wend. 365. But there is room for 
debate as to whether the liability of Williams, origi- 
nally joint with Fox, has become in all respects sole 
and several within the meaning of the authority cited, 
and we prefer to proceed with the inquiry as to the 
construction of the reservation. It is not admissible to 
construe the release as operating upon debts non- 
existing but possible to arise in the future. The argu- 
ment on behalf of the appellant is that a release of the 
covenants ipso facto discharged the equities possible to 
arise in favor of the covenantee against the covenantor. 
If that be true the bare act of releasing the covenants 
made the land principal debtor for the mortgage, and 
amounted to an assumption by the Grape-Sugar Com- 
pany of the mortgage debt. Nosuch agreement or in- 
tent is contained in the terms of the release, and must 
exist, if at all, as an inference from the bare fact of a 
discharge of the covenants for a valuable considera- 
tion. I think that fact standing alone dues not justify 
or compel the inference. If the actual consideration 
had been shown, and it had appeared that the cove- 
nantors paid to the covenantee the amount of the out- 
standing mortgages, or that for aless sum they agreed 
to take the peril of a foreclosure, the inference would 
follow. But where the consideration is unknown and 
unexplained and may have been merely adequate to 
cover the technical breach of covenant already exist- 
ing, and no agreement or purpose of assumption is 
proven, I think the asserted inference does not follow, 
the equitable duty of payment is not shifted, the debt 
remains the debt of Fox and Williams, and the land 
chargeable only as surety. It is said that an express 
covenant destroys or retains an implied one. That is 
true, but there are no implied covenants in a deed to 
be destroyed or restrained. Thestatute forbids them, 
and that fact demonstrates that the equities of a 
grantee whose land has been sold for another’s debt 
rest not at all upon any implied covenant, but upon 
the just needs of the situation as they appeal to the 
conscience of the court. Unless then the equities of 
the situation are changed by the fact of the release 
they must necessarily remain. That the taking of 
covenants does not impair or destroy the equitable 
right of the grantee to be protected against the forced 
payment of adebt, which he haa not assumed, has been 
often decided, and is established by the cases which on 
a foreclosure have preserved to the grantee, although 
holding covenants of warranty, the equitable right to 
have the lands of the grantor covered by the mortgage 
first sold and applied to its payment. If one equitable 
right survives the taking of covenants, Clowes v. 
Dickinson, 5 Johns. ch. 235; Skeel v. Spraker, 8 Paige, 
195, why may not anotber? It is possible that an 
equitable right, precisely eqnivalent to the legal right 
on the covenants, might prove to be suspended during 
the existence of such legal right, simply because 
equity does not waste its resources or act without 
necessity, but the equity would be merely suspended 
and not killed. Its death could only come from such 
a change in the relation of the parties as would throw 
justly upon the grantee the burden of the debt. And 
so the question comes back, and seems to me to be the 
ultimate inquiry, whether the bare fact of a release of 
covenants of warranty for a valuable consideration 
compels an inference that the releasor assumed as his 
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own a mortgage debt of the grantor. I think not. 
Something more must appear to warrant the infer- 
ence. In the present case other and entirely different 
purposes may have occasioned the release. There may 
have been defects in the title not here disclosed and 
wirich the parties had principally in view; it may have 
had reference to the technical breach which already 
existed; or what is more probably, it may have been 
given and received on the supposition that the grantors 
had already paid and settled the mortgage debt; or if 
not, that the releasors would have ample protection 
against loss in the very equities which they now in- 
voke. For these reasons I cannot accede to the infer- 
ence sought to be drawn, and since the equity re- 
mained and the necessity for its protection has come, 
I think it may be enforced. (2) The fact that the 
parties to a mortgage are dead, and that it has been 
disregarded for more than ten years, and left without 
any claim being made upon it, or any demand for in- 
terest, although the security was abundant to satisfy 
the debt, are facts which may properly be taken into 
account in determining whether the mortgage debt has 
been paid. March 1, 1887. Murray v. Fox. Opinion 
by Finch, J. 

LEASE— TOWN LANDS — INJUNCTION — IMPROVE- 
MENTS— FORMER ADJUDICATION.—(1) A tenant of 
one of the lots of common land of Gravesend, referred 
to in chapter 458, Laws of 1883, had made erections 
upon the land, which he had omitted to remove at the 
expiration of his term. Held, that this did not author- 
ize the court to enjoin the town from selling and con- 
veying the premises to other parties. (2) The lease 
which the plaintiff held from the town contained the 
following provision, inserted in pursuance of a resolu- 
tion passed at a regular town meeting: ‘If any lot 
be let to any person other than the last lessee owning 
improvements on said lot, the new lessee shall pay the 
former lessee for the value of improvements on the 
property at the expiration of the old lease.’’ Held, 
that no obligation was thereby imposed upon the 
town to lease the premises again, and that it was at 
liberty, under such a covenant, to dispose of the lands 
otherwise, according to its discretion. (3) A former 
action of ejectment had been brought by the town 
against the plaintiff, which resulted in favor of the 
town, and that judgment remained unappealed from 
and unreversed at the time the present action was 
commenced. Held, that such judgment was conclusive 
against any claim of the plaintiff of any right of pos- 
session in the lands in,question, antedating the judg- 
ment. March 1, 1887. Furey v. Town of Gravesend. 
Opinion per Curiam. 

MARRIAGE — DOWER — RELEASE.— The plaintiff, 
during the life-time of her insane husband, had be- 
come involved in litigations with his children by a 
former wife, respecting his property. A settlement 
was finally agreed upon, the suits were discontinued 
and the plaintiff was paid $3,400, and she agreed in 
writing with her husband’s committee and the child- 
ren to release the estate of her husband of all claims 
of every kind which she might have against it during 
his life-time and after his death, including her right 
of dower. After her husband’s death she commenced 
suit for her dower. Held, (1) that the payment of the 
$3,400 was a “ pecuniary provision in lieu of dower” 
within the statute, and that the action could not be 
maintained. This section does not in terms relate to 
a provision to take effect at the husband’s death. 
Previous to the married woman’s acts, a pecuniary 
provision, in lieu of dower, could during coverture be 
made for a wife through theintervention of trustees, 
to take effect during the life of the husband or at his 
death. The property could be placed in the hands of 
the trustees so shat she could have the benefit and en- 





joyment of it during coverture, or her enjoyment of 
it could be postponed until after her husband's death; 
and in either event it cannot be doubted that the pro. 
visions made came within the purview of that statute. 
Since those acts the property constituting the provis. 
ion under this section may be transferred or secured 
to the wife as her separate estate, and whether the 
possession and control of the property be at once 
given to her or be postponed until her husband's 
death, it is still in every sense a provision within the 
meaning of this section. If by the word “ provision” 
the law-makers meant a suitable portion of the hus- 
band’s estate, or a suitable provision for the mainte- 
nance of the wife, or a provision to operate at the hus- 
band’s death, then all the three conditions are com- 
plied with in this case. This provision was a suitable 
portion of the husband’s estate; the property was 
placed in the absolute control of the wife, and hence 
could be used for her support and maintenance, and 
must have been so intended; and as it was given to 
ber in the form of choses in action but a few months 
before her husband’s death, it may be presumed that 
she had it at his death. (2) But there is still another 
reason for barring plaintiff's claim to dower. While 
under the decisions in this State, the agreement and 
deed of January 28, 1880, could not operate as a pres- 
ent release of the plaintiff’s inchoate right of dower, 
yet she was competent to enter intothe agreement to 
execute a valid release of her dower after her husband’s 
death. That agreement was based upon an adequate 
consideration. Three suits were pending which rela- 
ted to what she claimed to be her separate estate, and 
they were settled and discontinued, and choses in 
action, valued at $3,400, were transferred to, and re- 
ceived by her as her separate estate. Her agreement 
was therefore one by which she received a separate 
estate, and related thereto, and therefore was bind- 
ing upon her under the married woman's acts, as had 
been frequently held in this and other courts of this 
State. Prevot v. Lawrence, 51 N. Y. 219; Herrington 
v. Robertson, 71 id. 280; Cashman v. Henry, 75 id. 103; 
Tiemeyer v. Turnquist, 85 id. 516; Ackley v. Wester- 
velt, 86 id. 448. She received the choses in action in 
consideration of her agreement to release to these de- 
fendants her right of dower, after the death of her 
husband, and her agreement was like the promise of a 
married woman to pay for the property which she pur- 
chases for her own use, or adds to herseparate estate. 
It isan immaterial circumstance that the defendants 
did not then own the land in which dower is now 
claimed, or the property which wastransferred to her. 
They expected to be interested in the land as the heirs 
of their father, and were perfectly competent to make 
contract for the benefit of the land at a future time, 
when their interest should actually come into exis- 
tence. So too while they did not actually own the 
personal property, they were so situated that they 
were able to procure a settlement of the suits and the 
transfer of the property to her, and so, evenif the 
consideration was not at the time detrimental to them, 
it was beneficial to her, and ample to sustain the 
agreement based thereon. Certainly so long as she re- 
tains the consideration which the defendants aided in 
securing to her, she cannot repudiate the agreement 
for which the consideration was furnished. We know 
of no reason why such an agreement should not be en- 
forced, because it relates to dower, then inchoate, but 
expected to be complete at the death of the husband, 
when the agreement was to be performed. Such an 
agreement is condemned by no public policy. A mar- 
ried woman may bar her right to dower by a proper 
ante-nuptial, or post-nuptial agreement, by accepting 
a provision made for her ina will, or by joining her 
husband in the conveyance of land in which her right 
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of dower is inchoate. It is the policy of the law that 
a wife shall not be deprived of herdower, except by 
her now consent; but it leaves her absolute freedom, 
in all ways above mentioned, to bar her dower at her 
own will and pleasure. March 1, 1887. Jonesv. Flem- 
ing. Opinion by Earl, J. 


TRUST AND TRUSTEE — DIVERTING TRUST FUNDS.— 
Action against the administrator Horton, to recover 
$303.30, upon the following iustrument: ‘‘ At my 
death, if I die without heirs, I promise to pay to Enos 
Lee and Ebenezer Strang, as executors of the estate 
of Ebenezer Strang, deceased, $303.30, which is the 
amount of my share on the final distribution of the 
said estate, and of which I was to have the use during 
my life and at my death to go to my heirs, if any, by 
said will. For value received. William James Hor- 
ton.”” Horton died intestate, leaving an only child, 
his heir at law. The legal effect of the condition in- 
serted in this contract is, if it is held to be a valid con- 
dition, to cause the amount of the note to fall into the 
estate of Horton and be subject to administration by 
his legal representatives. It is quite obvious that this 
would result in an unlawful disposition of the money, 
and that result must have been known to the parties 
to the contract at the time of its execution. Any 
agreement by the executors to alienate the trust funds 
would be illegal, not because it would be immoral or 
contrary to public policy, but simply because they 
were wholly unauthorized to make it. It is apparent 
on the face of the paper that this money was repay- 
able to the plaintiffs upon the death of the defendant’s 
intestate irrespective of the question whether he left 
heirs or not. The note describes the money as being a 
fund held by the plaintiffs in trust, in which Horton 
had a life estate with remainder over to Horton’s 
heirs. Upon Horton’s death the duty of paying this 
sum to the remaindermen devolved upon the execu- 
tors, and they could not, by virtue of any contract be- 
tween themselves and Horton, become discharged 
from its performance. Neither could Horton acquire 
any title to such moneys by agreement with the plain- 
tiffs. All of the parties dealt with the fund, knowing 
it to be the subject of a trust and incapable of aliena- 
tion, and that its trust character followed it into the 
hands of any person receiving it with the knowledge of 
the facts. ‘The executors had authority, upon receiv- 
ing satisfactory security for its return, to deliver pos- 
session of the money to the life tenant for the dura- 
tion of his life, and sofar asthe contract was valid, 
but this was the extent of their power over it, and this 
plainly appears from the face of the contract. The 
condition inserted that the money was not to be re- 
paid in the event of the life tenant leaving issue him 
surviving, was clearly illegal, and in law impossible of 
performance, and could not be set up asa defense 
against an action by the executors to recover posses- 
sion of the trust fund. Wetmore v. Porter, 98 N. Y. 
78. March 1, 1887. Lee v. Horton. Opinion by Ruger, 
C. J. 

————_»>____—_— 
UNITED STATES SUPREME COURT AB- 
STRACT. 


CONSTITUTIONAL LAW — CRIMINAL LEGISLATION OF 
CONGRESS — COUNTERFEITING FOREIGN SECURITIES.— 
(1) Under the power granted to Congress to “ define 
and punish * * * offenses against the law of na- 
tions,’’ and to ‘‘regulate commerce with foreign na- 
tions,’ it can constitutionally provide for punishing 
asacrime the counterfeiting (and allied acts) within 
the United States, of the notes of foreign banks or 
corporations, although such notes be not the notes or 
money of issue of the foreign government. No nation 
can be more interested in this question than the 





United States. Their money is practically composed 
of treasury notes or certificates issued by themselves, 
or of bank-bills issued by banks created under their 
authority and subject to their control. Their own 
securities, and those of the State, the cities, and the 
public corporations, whose interests abroad they alone 
have the power to guard against foreign national neg- 
lect,are found on sale in the principal money markets of 
Europe. If these securities, whether national, munici- 
pal, or corporate, are forged and counterfeited with im- 
punity at the places where they are sold, it is easy to 
see thata great wrong will be done to the United 
States and their people. Any uncertainty about the 
genuineness of the security necessarily depreciates its 
value asa merchantable commodity, and against this 
international comity requires that national protection 
shall, as far as possible, be afforded. If there is neg- 
lect in that, the United States may, with propriety, 
call on the proper government to provide for the pun- 
ishment of such an offense, and thus secure the re- 
straining influences of afear of the consequences of 
wrong-doing. A refusal may not perhaps furnish 
sufficient cause for war; but it would certainly give 
just ground of complaint, and thus disturb that har- 
mony between the governments which each is bound 
to cultivate and promote. But if the United States 
can require this of another, that other may require it 
of them, because international obligations are of 
necessity reciprocal in their nature. The right, if it 
exists at all, is given by the law of nations, and what 
is law for one is, under the same circumstances, law 
for the other. A right secured by the law of nations 
toa nation, or its people, is one the United States, as 
the representatives of this nation, are bound to pro- 
tect. Consequently, a law which is necessary and 
proper to afford this protection is one that Congress 
may enact, because it isone that is needed to carry 
into execution a power conferred by the Constitution 
on the government of the United States exclusively. 
There is no authority in the United States to require 
the passage and enforcement of such a law by the 
States. Therefore the United States must have the 
power to pass it and enforce it themselves, or be un- 
able to perform a duty which they may owe to another 
nation, and which the law of nations have imposed on 
them as part of their international obligations. This 
however does not prevent a State from providing for 
the punishment of the same thing, for here, as in the 
case of counterfeiting the coin of the United States, 
the act may bean offense against the authority of a 
State as well as that of the United States. Again our 
own people may be dealers at home in the public or 
quasi public securities of a foreign government, or of 
foreign banks or corporations, brought here in the 
course of our commerce with foreign nations, or sent 
here from abroad for sale in the money markets of this 
country. Assuch they enter into and form part of 
the foreign commerce of the country. If such securi- 
ties can be counterfeited here with impunity, our own 
people may be made tosuffer by a wrong done which 
affects a business that has been expressly placed by 
the Constitution under the protection of the govern- 
ment of the United States. (2) It remains only to 
consider those questions which present the point 
whether, in enacting a statute to define and punish an 
offense against the law of nations, it is necessary, in 
order “ to define’’ the offense, that it be declared in 
the statute itself to be “‘an offense against the law of 
nations.’’ This statute defines the offense, and if the 
thing made punishable is one which the United States 
are required by their international obligations to use 
due diligence to prevent, it isan offense against the 
law of nations. Such being the case, there is no more 
need of declaring in the statute that it is such an 





334 


THE ALBANY LAW JOURNAL. 

















offense than there would be in any other crim:na) stat- 
ute'to declare that it was enacted to carry into execu- 
tion any other particular power vested by the Con- 
stitution in the government of the United States. 
Whether the offense as defined is an offense against 
the law of nations depends on the thing done, not on 
any declaration to that effect by Congress. As has 
already been seen, it was incumbent on the United 
States as a nation to use due diligence to prevent any 
injury to another nation or its people by counterfeit- 
ing its money, or its public or quasi public securities. 
This statute was enacted as a means to that end; that 
is to say, as a means of performing a duty which has 
been cast on the United States by the law of nations, 
and it was clearly appropriate legislation for that pur- 
pose. Upon its face therefore it defines an offense 
against the law of nations as clearly as if Congress had 
in express terms so declared. March 7, 1887. United 
States v. Arjona. Opinion by Waite, C. J. 


INTERSTATE COMMERCE — LICENSE TAX. — 
The provision of the Maryland Code, as amended in 
1880, requiring any one, not the grower, maker, or 
manufacturer, selling goods within the State, to pay 
a license tax proportioned to the amount of his stock 
in trade, whether situated in the State or out of it, is 
a regulation of inter-State commerce, and therefore un- 
constitutional, as applied to persons living out of the 
State, and selling by sample within it. Robbins v. 
Taxing Dist. Shelby Co. Waite, ©. J., concur- 
ring, said: ‘Mr. Justice Field, Mr. Justice Gray, 
and myself agree to this judgment, but on different 
grounds from those stated in the opinion of the court. 
It is not denied that the statute of Maryland requires 
a non-resident merchant, desiring to sell by sample in 
that State, to pay fora license to do that business a 
sum to be ascertained by the amount of his stock in 
trade in the State where he resides, and in which he 
has his principal place of business. This differs 
materially from the statute of Tennessee, which was 
considered in Robbins v. Taxing Dist. Shelby Co., 
and is in its effect, as we think, a tax on com- 
merce among the States. The charge for the privil- 
ege to the non-resident is measured by his capacity 
for doing business all over the United States, and 
without any reference to the amount done orto be 
done in Maryland."’ March 7, 1887. Gorsonv. Mary- 
land. Opinion by Bradley, J. 


STATUTES UNCONSTITUTIONALIN PART — CON- 
SPIRACY AGAINST CHINESE.— (1) In order that a stat- 
ute which is unconstitutional in part may be upheld 
as to the residue, the parts must be capable of separa- 
tion, so that each may be read by itself. (2) Rev. St- 
U. S., § 5519, imposing a punishment upou those who 
“in any State or territory conspire * * * for the 
purpose of depriving, either directly or indirectly, any 
person or class of persons of the equal protection of 
the laws, or of equal privileges or immunities under 
the laws,” being, as heretofore decided in U. 8. v. 
Harris, 106 U. 8. 629, unconstitutional as applied to 
conspiracies within a State against a citizen, is uncon- 
stitutional altogether asapplied to conspiracies within 
a State, and cannot be sustained as applied to con- 
spiracies within a State against aliens, to deprive them 
of treaty rights, the statute not being capable of separa- 
tion into parts corresponding to this distinction. (3) 
The word “citizen,”’ as it occurs in Rev. St. U.S., § 
5508, providing for the punishment of those who “ con- 
spire to injure, oppress, threaten, or intimidate any 
citizen in the free exercise or enjoyment of any right 
or privilege secured to him by the Constitution or laws 
of the United States,’ is used in its strict sense, as 
contrasted with “ alien,’’ and not as synonymous with 
*‘resident,’’ “inhabitant,” or ‘‘ person.” (4) The ill 
treatment of Chinese ia this country, and the expul- 








sion from a town where they reside, is not, in itself, 
opposing by force the authority of the United States, 
or preventing, hindering, or delaying the execution of 
any law thereof, within Rev. St. U.S., § 5336, and such 
acts are not punishable under that section. March 7, 
1887. Baldwin v. Franks. Opinion by Waite, ©. J. 
Harlan, J., dissenting. 


JUDGMENT—DEFENSE TO ACTION IN ANOTHER COURT 
— GARNISHMENT — INSOLVENCY OF DEBTOR.— (1) A 
judgment recovered in one court may be pleaded as a 
defense to a suit on the same cause of action pending 
in another, when by law the cause of action is merged 
in the judgment. (2) A garnishee has a right to set up 
any defense against the attachment process which he 
could have done against the debtor in the principal 
action; and if the debtor be insolvent, and owes the 
garnishee on a note not due for which he has no suffic- 
ient security, he is not bound to risk the loss of his 
debt in answer to the garnishee process. March 7, 
1887. Schuler v. Israel. Opinion by Miller, J. 


JURISDICTION — TO AWARD MANDAMUS — Rev. St. 
U.S., § 716—acr or MArcH 3, 1875.— By force of 
Rev. St. U. S., § 716 (section 14 of judiciary act of 
1789), providing that the United States Circuit Courts 
shall have ‘“‘power to issue all writs not specifically 
provided for by statute which may be necessary for 
the exercise of their respective jurisdiction, and agree- 
able to the usages and principles of law,’’ those courts 
have no jurisdiction to award a mandamus except as 
ancillary to some other proceeding establishing ade- 
mand, and reducing it to judgment; and their juris- 
diction in this respect, either original or by removal, 
is not enlarged by the act of March 3, 1875 (18 St. U. 
S. 470). March 7, 1887. Rosenbaum v. Bauer. Opinion 


by Blatchford, J. Bradley, Harlau and Matthews, JJ., 
dissenting. 


NEGOTIABLE INSTRUMENTS — CHECK — ASSIGNMENT 
OF DEPOSIT — PRESENTMENT — NOTICE TO BANK.— 
Without deciding the mooted question whethera check 
or draft of a person on a bank in which he has deposits 
operates as an equitable assignment of the fund so on 
deposit to the holder of the check, to the amount of 
it, it is clear that such check or draft does not bind the 
fund in the hands of the bank until it has notice of 
the draft or check by presentation for payment or 
otherwise. Until then, other checks drawn afterward 
may be paid, or other assignments of the fund, or part 
of it, may secure priority by giving prior notice. 
March 7, 1887. Laclede Bank vy. Schuler. Opinion by 
Miller, J. 


——___>__——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


EVIDENCE — PRIVATE BOUNDARIES—DECLARATIONS 
OF DECEASED PERSONS.— Traditional proof is received 
in matters of private lines only when the boundary in 
question is a public or quasi public one, with which the 
private right is coincident: and proof of declarations 
of persons since deceased, in respect to private boun- 
daries, to be admissible in evidence, must have been 
made by a declarant in possession as owner at the time, 
and while engaged in pointing out the boundary in 
question. James Rippincott, one of the witnesses, 
was allowed to testify that Thomas Haines and Joseph 
R. Hulme had conversed with witness, about thirty 
years before the trial, concerning the location of the 
“A 1’? monument; and Hulme, in the conversation 
with him, stated that the “AI” stone (claimed by 
plaintiff) was a corner of the Jones Mill survey; that 
Haines, in the conversation which witness had with 
him, ‘‘ told him the same in substance, that the‘ AI’ 
stone was acorner to the original Abram Jones su™ 
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vey.’ There was other testimony of the same charac- 
ter. Neither Hulme nor Haines was ever the owner 
of, or iu possession of the land in controversy. The 
conversation related was not on or near the lands, nor 
while declarants were engaged in any act concerning 
the disputed line or corner. The testimony was re- 
ceived under the defendant’s objection thatit was 
hearsay evidence. If theevidence received was com- 
petent proof of the fact declared by these aged persons, 
it covered avery important point of inquiry in the 
case. There was no possibility of disproving the 
declarations; and the defendants were bound up to 
their unqualified acceptance, without power to go 
deeper by cross-examination than the circumstances 
attending the conversation which evolved the state- 
ment. It is said on behalf of this evidence that it is 
admissible under an exception to the general rule ex- 
cluding hearsay, which permits proof of boundaries by 
ancient reputation. Such declarations seem to me not 
to belong to that class of evidence. It is familiar prac- 
tice to receive evidence of the declaration of par- 
ties in the possession of lands as owners, made against 
their interest, to bind such ownersand those claiming 
under them. Van Blarcom v. Kip, 26 N. J. L. 351; 
Horner v. Stillwell, 35 id. 310. The declaration of such 
owner, when engaged in pointing out his boundaries, 
as well as the declarations of surveyors and others 
acting in the same manner, undercompetent authority, 
would be admissible when the act was one relevant in 
proof, as of the res geste, if such declaration gave 
character to the act proved. But the practice of re- 
ceiving evidence like this in question, on deliberation, 
in our trial courts, is unfamiliar, and we are unable to 
find any authority for its admission in the reported 
cases in our State. Ten Fyck v. Runk, 26 N. J. L. 513, 
isa decision against it. Some countenance for its ad- 
mission is claimed under the language used by Chief 
Justice Green in deciding Opdyke v. Stephens. ‘‘Boun- 
daries,” he says, *‘ may be proved by every sort of evi- 
dence that is admissible to prove any other fact, — 
actual occupation, ancient reputation, the admission 
of the party in possession against his interest,” etc. 
Doubtless, proof of boundaries by ancient reputation 
has a place in the law of evidence. But the learned 
chief justice was not then attempting to point out the 
conditions requisite to the admission of such evidence. 
The admissibility of evidence of common reputation 
to prove ancient facts of a public’or quasi public nature 
is a recognized exception to the rule excluding hearsay 
evidence. In England, on questions of ancient public 
boundary, this source of evidence was commonly 
resorted to. Knowledge of such public matters was 
supposed to rest in the possession of the public, be- 
cause of their interest therein, and inany litigation 
touching such subject the parties to it had a common 
resort for ascertaining the truth; and there it has not 
been infrequent, where private lines in dispute were 
coincident with public or quasi public boundaries, to 
admit evidence of reputation in determining the pri- 
vate right. The rule to the same extent has general 
prevalence in the States of this country. 1 Greenl. Fv., 
145; Whart. Ev. par. 185. Reg. v. Bedfordshire, 4 El. 
& B. 535. No such exception to the general rule has 
ever been recognized in England in respect to the 
determination of mere private boundaries, for the 
reason that such private interests could not be matter 
of knowledge with the public, or of any public interest 
orconcern. It has therefore been the course of the 
courts there to entirely exclude traditional evidence 
in suits concerning private lines and monuments. 
Outram v. Morewood,5 Term R. 123; Didsbury v. 
Thomas, 14 East, 323, and cases cited in note; Clothier 
v. Chapman, id. 331; Dunraven v. Llewellyn, 15 Q. B. 


ing hearsay testimony isin this line of fact, to some 
extent, departed from, and traditionary evidence is 
received to establish private boundaries. It has been 
permitted, under color of making proof by ancient 
reputation, to give the declarations of third persons, 
strangers to the title, made when not engaged in any 
provable act, such declarations being recitals of past 
acts and doings of the declarant, or expression of 
opinion on matters exclusively pertaining to the rights 
of others. The reception of such evidence is confes- 
sedly in derogation of the established rules of evidence 
under our system, and is justified only on the ground 
of an alleged necessity. It is weedless to cite these 
cases, as they are fully referred to in the text-booksin 
common use. But the decided weight of authority in 
the country, and upon the solid ground of reason and 
principle, is against the admissibility of evidence of 
this character. The cases decided in the courts of 
Massachusetts illustrate and enforce what is believed 
to bethetrue rule. There, traditionary proof is re- 
ceived, in matters of private lines, ouly when the 
boundary in question is a public or quusi public one, 
with which the private right is coincident. Proof of 
declarations of persons since deceased, in respect to 
private boundaries to be admissible in evidence, must 
have been made by a declarant in possession as owner 
at the time, and while engaged in pointing out the 
boundary in question, and such declarations need not 
be against interest, or in disparagement of title. They 
are received when nothing appears to show an interest 
to deceive or misrepresent. Daggett v. Shaw, 5 Metc. 
223; Bartlett v. Emerson, 7 Gray, 174; Ware v. Brook- 
house, id. 454; Long v. Colton, 116 Mass. 414; Whart. 
Ev., 191. The rule in Massachusetts is approved in the 
Federal Courts. Hunnicutt v. Peyton, 102 U. S. 333, 
363. It may not, in every instance, be readily deter- 
minable whether a disputed boundary is of such public 
character as to permit evidence of reputation concern- 
ing it. In the case of lines of counties, towns, town- 
ships, highways, large water-courses, and the like, 
there can be no doubt. But there may be lines and 
monuments of a less marked public character, and yet, 
by reason of their relation to numerous minor titles 
and land divisions, a local public interest may arise, 
and a consequent knowledge in the neighborhood con- 
cerning them may be readily supposed to exist. Such 
cases, it is believed, come within the rule. But we 
think the subject-matter of investigation in this case 
is not shown to have such quasi public quality. It is 
strictly of a private nature. In such cases, recitals of 
facts not made by one in possession as owner, and 
qualifying such possession, not made by an owner 
against interest; not made by one in the performance, 
under proper authority, of some provable act in re- 
spect to such boundary, and qualifying and character- 
izing such act; but being the mere voluntary state- 
ment of a stranger, not under oath, or in presence of 
parties, — cannot, under any rule of reason or safety, 
be regarded as competent testimony upon which to 
determine private title to lands, and whether made 
ante or post litem motam, are equally objectionable and 
illegal. And while the courts of some States have, as 
it would seem, been willing to receive such testimony, 
in this State we have not gone so far. The case of Ten 
Eyck v. Runk, cited above, decided in the court of 
errors of this State in 1853, was supposed to have ruled 
adversely to the admission of this class of testimony 
in matters of private right. The case was decided when 
Chief Justice Green was a memberof that court, and 
the language used by him in Opdyke v. Stephens, read 
in the light of this case, does not lead to the belief 
that he held a different view of the rule of evidence in 
question. N. J. Sup. Ct., Jan. 24, 1887. Curtis v. 
Aaronson, Opinion by Knapp, J. 





791. In some of the American States the rule exclud- 
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SIGNAL OFFICE RECORD OF WEATHER. — In 
the trial of a criminal case, the official record of the 
weather, as kept in the office of the signal officer, is 
not admissible without the presence of the person 
who made the observations and the record, as a wit- 
ness. This court has held that market reports, and 
the records of the weather as kept at the asylum at 
Kalamazoo, were properly admitted in civil cases. 
Sisson v. Cleveland & T. Ry. Co., 14 Mich. 489, 497; De 
Armond v. Neasmith, 32 Mich. 231, 233; Cleveland & 
T. Ry. Co. v. Perkins, 17 id. 296. The record of the 
weather in this case was not one made by the witness, 
or one that he knew certainly to have been accurately 
made in accordance with the actual state of the 
weather. It seems to me that the presumption in fa- 
vor of the correctness of this record, because it is an 
official one, if such presumption can be said to exist 
under the circumstances shown as to the manner of 
the observations being taken and the record being 
kept, cannot be used against the respondent in a 
criminal case. It was a vital question upon the trial 
whether the testimony looking toward an alibi was 
true or not, and the condition of the weather that eve- 
ning was important in aiding the jury in their deter- 
mination of that question. If Conger had made the 
record himself, or taken the observations him- 
self, the evidence would have been competent; but 
the respondent was entitled to have the testimony of 
Baldwin or the assistant who took the observations, 
and made the record of the same, and to be confronted 
with such witness. As it was, the presumption aris- 
ing from its being an official record only saved it from 
being hearsay testimony. This official statement or 
record of the weather, though required to be kept, and 
therefore an official document, is not however a rec- 
ord of facts which can only be proved by the original, 
ora properly certified copy. The facts therein stated 
are facts open to the observation of anybody, and ca- 
pable of being established satisfactorily by oral testi. 
mony, or minutes kept by a private person, if such 
minutes refresh his recollection. The record ought 
not to have been introduced in evidence without the 
presence of the man who made the observations and 
the record, on the stand, so that the accuracy of such 
record could have been inquired into. Mich. Sup. Ct., 
Feb. 3, 1887. People v. Dow. Opinion by Morse, J. 


INSANE PERSONS—DEED—MORTGAGE FROM GRANTEE. 
— Where an insane person conveys lauds, without 
consideration, to one who, for aught that appears, ac- 
cepts the deed with knowledge of the insanity, and 
another, relying upon the public records, advances 
money to such grantee, and takes a mortgage on such 
land from him without knowledge that the grantor 
was insane, there being nothing to show that any part 
of sueh loan was ever received by such insane person, 
or used for her benefit, the mortgage cannot be en- 
forced against her. Somers v. Humpbrey, 24 
Ind. 231; Nichol v. Thomas, 53 id. 42; McClain 
v. Davis, 77 id. 419; Northwestern Mut. Fire Ins. 
Co. v. Blankenship, 94 id. 536; Musselman v. Cra- 
vens, 47 id. 1; Rogers v. Blackwell, 49 Mich. 192; Hovey 
v. Hobson, 53 Me. 451; Wirebach’s Ex’r v. First Nat. 
Bank of Easton,97 Penn. St, 543; S. C.,89 Am. Rep.821. 
The above authorities make strong our conclusions 
that appellant may not enforce his mortgage against 
the land, simply because, in good faith without knowl- 
edge of the mental imbecility of Emma J., and in 
reliance upon the public records, he advanced money 
to Henry C., and accepted from him the mortgage. 
They accord to Emma J., the same right to reclaim 
her land that is accorded to infants under like circum- 
stances; that is, the right to reclaim the land from an 
innocent third person who may have purchased it 
from her grantee. The general rule is that no one can 





convey a better title than he holds. Under that gen- 
eral rule, Henry C. could convey no better title than he 
had under his;deed from Emma J. On account of her 
mental imbecility, that title was not indefeasible. The 
most that can be said forit is that it may not have 
been void, but voidable. The protection extended to 
innocent purchasers of real estate rests upon the doc- 
trine of estoppel. The theory is that the grantor has 
done something, or omitted to do something, which 
has induced a third person toact upon the appearance 
of things, and to invest his money in the land; in 
other words, some act must be done, or there must be 
some omission, which would render the avoidance of 
the conveyance a fraud upon the person who invested 
his money relying upon the act done, or the appear- 
ance of things caused by such omission. It is impos- 
sible to conceive how Emma J., in the mental condi- 
tion she is shown to have been, could have done any 
thing or been guilty of omission, which could work an 
estoppel against her. She had no communication or 
dealings with appellant. She did not cause her deed 
to Henry C. to be recorded; and, if she had, that act 
ought not to estop her, because she had no more men- 
tal ability to comprehend its meaning than she had to 
comprehend what she was doing in executing the deed. 
She could not be guilty of wrong in a business transac- 
tion, because she lacked the ability to bind herself by 
such transaction; and if for want of such ability she 
could not be guilty of an omission, that would estop 
her. Butin fact the only thing she did was to execute 
the deed to Henry C. She thus put it in his power to 
cause a record of it to be made that might mislead 
others; but for that act she is not responsible, for the 
same reason that she was not mentally competent to 
execute the deed. Ind. Sup. Ct., Feb. 1, 1887. Hull 
v. Louth. Opinion by Zollars, J. 


INSURANCE—GOODS ON STORAGE—DOUBLE INSUR- 
ANCE-—CONTRIBUTION.— Where a policy of fire insur- . 
ance by its terms limits the company’s liability to the 
loss affecting the interest of the assured, not to exceed 
the sum agreed on as the amount of the policy, and 
not to exceed the interest of the assured, and also 
provides that ‘‘ goods on storage must be separately 
and specifically insured,’’ and the depositors of goods 
on storage had specifically and separately insured 
their own goods; in an action by the assured ware- 
houseman for the benefit of the owners of merchan- 
dise on storage, held, that the company is not respon- 
sible for goods on storage in which the assured had no 
interest, and there could be no contribution, there 
being no doubleinsurance. Ina case in the Supreme 
Court of the United States, much relied on in the ar- 
gument here, the learned justice who delivered the 
opinion of that court said on this subject: ‘The most 
important question in this case relates to the proper 
construction of the defendant’s policy of insurance. 
It is contended on their behalf that it covered only 
the warehouse company’s interest in the goods con- 
tained in the wurehouse.”’ ‘“ Blanket and floating 
policies are sometimes issued to factors or warehouse- 
men, intended only to cover margins uninsured by 
other policies, or to cover nothing more than the lim- 
ited interest which the factor or warehouseman may 
have in the property which he has in charge. In those 
cases, as in all others, the subject of the insurance, its 
nature and extent, are to be ascertained from the 
words of the contract which the parties have made.” 
Home Ins. Co. v. Baltimore Warehouse Co., 93 U.S. 527. 
The specific insurance was more than sufficient to pay 
in full all losses incurred by the said depositors. The 
insurers however of these goods on storage refused to 
pay the losses of said depositors, unless and until their 
insured brought suit against insurers of the ware- 
housemen, and exhausted against them their legal 
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rights, if any, to have contribution from them, claim- 
ing that the general words of the policy, cited above, 
“goods in trust,” etc., entitled the depositors to share 
in the benefits of the insurance obtained by the ware- 
housemen, upon the authority of the case of Home 
Ins. Co. v. Baltimore Warehouse Co., supra. In that 
case, which we have already considered at some 
length, Justice Strong said, speaking for the court: 
“Turning then to the policy issued to the plaintiff be- 
low, and construing it by the language used, the in- 
tention of the parties is plainly exhibited. Its words 
are: ‘Insure Balt. Warehouse Co. against loss or dam- 
age by fire, on merchandise, their own, or held by 
them in trust, or in which they have an interest or 
liability, contained in’ a certain described warehouse. 
There is nothing ambiguous in the description of the 
subject insured. It is as broad as possible. The sub- 
ject was merchandise contained in a certain ware- 
house. It was not merely an interest in that mer- 
chandise. The merchandise of the warehouse com- 
pany owned by them was covered, if any they had. 
So was any merchandise in the warehouse in which 
they had an interest or liability, and so was any mer- 
chandise which they held in trust. The description of 
the subject must be entirely changed before it can be 
held to mean what the insurers now contend it means. 
If as they claim only the interest which the ware- 
house company had in the merchandise deposited in 
their warehouse was intended to be insured, why was 
that interest described as the merchandise itself? 
Why not as the assured’s interest in it? And again 
‘the insurance company agreed to make good all loss,’ 
etc., to the property as above specified.’ Nowhere is 
any less interest in the goods insured alluded to than 
the entire ownership.”’ ‘‘ Double insurance’’ may be 
defined to be additional and valid insurance, prior or 
subsequent, upon the same subject, risk and interest, 
effected by the same insured, or for his benefit, and 
with his knowledge and consent; but owners of dif- 
ferent interests in the same property may respect- 
ively insure their interest without risk of violating a 
provision against other insurance. Tyler v. Aitna 
Fire Ins. Co., 12 Wend. 507; 16id. 387; Sloat v. Royal 
Ins. Co., 49 Penn. St. 14; Forbush v. Western Mass. 
Ins. Co., 4 Gray, 3387; Parks v. General Interest As- 
surance Co., 5 Pick. 34. From the plain words of this 
policy, can there be any difficulty to determine the 
question involved? The policy limits its liability to 
the loss affecting the interest of the assured, not to 
exceed the sum agreed on as the amount of the policy, 
and not to exceed the interest of the assured. This 
the appellant company has promptly and fully paid. 
Can they, the said appellants, be held responsible for 
goods on storage in which the assured had no interest ? 
Again the policy responds in plain terms: ‘‘ Goods on 
storage must be separately and specifically insured.” 
The depositors followed and obeyed this requirement, 
and did insure the goods on storage separately and 
specifically, but not in this company. They paid their 
premiums to other companies, and insured their goods 
on storage withthem. These companies claim to have 
contribution of the appellant company, upon the 
ground of double insurance; that is, that the policy 
of the appellant company extended to a greater in- 
terest in the goods in the warehouse than the interest 
of their insured, and extended to goods on storags, 
and constituted double insurance. This cannot be 
maintained unless the court can make a contract for 
the parties. If we are to confine our action to the en- 
forcement of the contract as made by the parties 
themselves, there can be no contribution in this case; 
there is no double insurance. The appellant company 
have discharged every application growing out of 
their contract, and are entitled to be dismissed out of 


the Corporation Court of Norfolk with their costs. 
Va. Sup. Ct. App., Feb. 17, 1887. Home Ins. Co. v. 
Gwathmey. Opinion by Lacy, J. 


NEGOTIABLE INSTRUMENT—CONDITIONAL— DRAFT 
—AGREEMENT TO ACCEPT—EVIDENCE.—A party who 
purchases a praft upon the authority of a letter from 
the drawees to the maker, authorizing him to draw 
upon them for the amount thereof, takes it subject 
to the conditions, if any, contained in the letter. The 
drawees, by letter, authorized the maker of the draft 
to draw upon them for $500 ‘tas soon as the schooner 
Russell should complete her cargo of yellow pine floor- 
ing.’”’ The maker presented the draft and letter with 
a bill of lading, which stated that the schooner bad 
been loaded with yellow pine lumber, to certain 
bankers, who cashed the draft. The cargo turned out 
to be not of the kind called by the letter, and the 
drawees refused to pay the draft. In an action to en- 
force payment, held, that the conditions contained in 
the letter not having been complied with, they were 
not liable upon their agreement to accept. It isa set- 
tled doctrine in our law that a letter written a rea- 
sonable time before or after the date of a bill of ex- 
change, describing it in terms not to be mistaken, 
and promising to accept it, is, if shown or made 
known to the person who afterward takes the bill on 
the credit of the letter, a virtual acceptance binding 
the writer. Lewis v. Kramer & Rahn, 3 Md. 289. It 
was said by Judge Story in Wildes v. Savage, 1 Story, 
22, that this principle was not applicable to any bill 
of exchange except such as were payable on demand, 
or at a fixed time after date. On this question he 
said: ‘“ Where bills are drawn payable at so many 
days after sight it is impracticable to apply the doc- 
trine; for there remains a future act to be done, the 
presentment and sight of the bill, before the period 
for which it is to run, and at which it is to become 
payable, can commence, whether it be accepted or be 
dishonored. If it is said that the acceptance is 
treated as made, where the bill is actually presented 
for acceptance, and it is dishonored by the drawee, it 
is plain that we set up a prior intent or promise 
against the fact. Upon what ground can a court say, 
wheun a party promises to do an act in futuro, such for 
example as to accept a bill, when itis drawn and pre- 
sented to him at a future time, that his promise over- 
comes his act at that time? My judgment is that the 
doctrine of a virtual acceptance of a non-existing bill 
by a prior promise to accept it when drawn has no 
application to a bill drawn payable at some fixed pe- 
riod after sight; for it then amounts to no more than 
a promise to doa future act. I have looked into the 
authorities, and I do not find in any one of them that 
the bill drawn, and to which the doctrine was ap- 
plied, was drawn at an after sight.’’ This court, in 
the case of the Franklin Bank, 52 Md. 270, refers to 
Judge Story’s opinion in terms of marked approval. _ 
We could not therefore hold the letter asa virtual ac- 
ceptance of the draft. Another reason is that the 
promise to accept is conditional, whereas every ac- 
ceptance of a bill of exchange ought to be positive and 
unconditional. All persons however who should 
bona fide take a bill of exchange, on the faith of a let- 
ter promising to accept it, would have ample remedy 
by an action for the breach of the promise to accept. 
So the difference would be of no practical importance 
in its bearing on their rights. (2) Upon the trial the 
court admitted evidence to show that the cargo deliv- 
ered was quite as valuable as the cargo of yellow-pine 
flooring would have been. Held, error. Md. Ct. App., 
Jan. 5, 1887. Brown v. Ambler. Opinion by Bryan, J. 


RAILROADS—NEGLIGENCE—CHILDREN—DEGREE OF 





CARE.—A railroad company is held to the exercise of 
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a higher degree of care when a young child is seen on 
the track than in the case of an adult; and where the 
child is of tender years the employees of the company 
have no right to act upon the presumption that it will 
leave the track, but must use ordinary care to pre- 
vent running upon it. We have patiently and per- 
haps at unnecessary length reviewed all the cases 
cited by the appellant, and find that not one among 
them all supports the proposition that where a child 
is seen upon the track in time to easily check the 
train, he may be rup over and killed without any 
effort to stop the train. The authorities, as we feel 
confident in affirming, all agree that there is differ- 
ence between children of tender age and persons old 
enough to possess judgment and discretion. We 
sought to make this distinction prominent, for we 
thought, and still think, that it is of controlling im- 
portance. An adult, it may be presumed, will, after 
warning, leave the track when danger approaches; 
but this is not presumed where very young children 
are on the track of arailroad. Where a young child 
is on the track, it cannot be presumed, as in the case 
of an older person, that he will leave it in time to 
avoid an approaching train. Under the authorities it 
is probable that this complaint would not have been 
good had Arthur Pitzer been old enough to be pre- 
sumed to exercise judgment and discretion; but it is 
good because he is a child of tender years. It was 
necessary therefore to emphasize as we did his age; 
for had he been of mature years, it might perhaps 
have been presumed by the trainmen that he would 
have left the track in time to escape the approaching 
train. But we are not here dealing with the case of a 
person who had arrived at the age of discretion, but the 
case of a young child, and we decide nothing that can 
be considered as applicable to any other case. Ind. 
Sup. Ct., Jan. 12, 1887. Indiunapolis, P. & C. R. Co. v. 
Pitzer. Opinion by Elliott, C. J. 


——_.—_——_—_—_ 


THE TRIAL OF THE RHODE ISLAND JUDGES. 


R. JOHN WINSLOW read last fall, before the 
Brooklyn Republican League and Rhode Island 
Historical Society, an interesting paper on the Trial of 
the Rhode Island Judges in 1786. This trial, probably 
unfamiliar to the large majority of citizens at this 
time, grew out of the law of the colony making paper 
money legal tender. Mr. Winslow says: 

“The failure of this measure did not convince its 
supporters that legislation,though piled mountain high, 
could not change intrinsic value, nor create confidence, 
nor transmute paper into gold. It was found impos- 
sible to create and maintain confidence in a worthless 
paper issue. But the Legislature persisted, and in 
August, 1786, passed another extraordinary iaw, This 
law, after reciting the necessity of having penal laws 
followed up by immediate punishment, provided that 
offenders, that is, persons who refused to receive such 
bills as equal to coin, should be liable to complaint and 
arrest. The offender must appear within three days, 
before a special court, and there stand his trial, with- 
outajury. If convicted, the offender must pay the 
penalty, or go to jail. This judgment must be final and 
conclusive, aud without appeal. No delay or injunc- 
tion should in any case be prayed for, allowed or 
granted. How this denial of aright to apply for an 
injunction must have stirred the lawyers of that day! 

“Tt was under this law that John Trevett, of New- 
port, in September, 1786, made his complaint against 
John Wheeden, a butcher. Trevett walked down the 
street one morning, in Newport, and bought of 
Wheeden some meat, tendering in payment bills emit- 








ted in May preceding, by the State of Rhode Island. 
The butcher thought his meat nearer par value than 
the paper, and refused to receive it. A complaint was 
made before Judge Mumford, of the Superior Court, 
where the defendant appeared and pleaded in part that 
the act was unconstitutional because it deprived the 
Supreme Court of the power of revision, and because 
it deprived the accused of a trial by jury. The case 
was heard in September, 1786, before Judges Mumford, 
Hazard, Tillinghast and Howell. Mr. Varnum and 
Mr. Marchant, eminent counsellors, defended. Var- 
num stood high as an able lawyer and asa citizen of 
great influence. He had been a general in the revolu- 
tion and also a member of the Continental Con- 
gress. 

“In appearing for Wheeden, Mr. Varnum represen- 
ted his own views as well as the welfare of his client, 
which it is said is not alwaysthe case. His argument, 
which time will not permit me to rehearse, was re- 
garded as able and conclusive. Mr. Varnum said, his 
client was called upon to answercriminally, for refus- 
ing to sell his beef ‘for four pence the pound,’ when 
it cost six pence upon the hoof. I need not say that 
in the course of his argument Magna Charta and Black- 
stone, and the charter granted by King Charles the 
Second, and Vattel, were largely drawn on as illus- 
trated by the bill of rights. 

““The counsellor exclaimed, ‘Have the judges a 
power to repeal, to amend, to alter laws, or to make 
new laws? God forbid! In that case they would be- 
come legislators. Have the legislators power to direct 
the judges how they should determine upon the laws 
already made? God forbid! In that case they would 
become judges. The true distinction lies in this, that 
the Legislature have the uncontrollable power of 
making laws not repugnant to the Constitution; the 
judiciary have the sole power of judging of those laws 
and are bound to execute; but cannot admit any act 
of the Legislature as law, which is against the Cou.- 
stitution.’ 

“Strange as it may now seem, the right of a court to 
declare an act void, because repugrant to the Constitu- 
tion, though now well settled, was in 1786 denied, and 
as we shall see, stoutly questioned for several years 
until finally decided by the Supreme Court of the 
United States, by an opinion written by Chief Justice 
Marshall. 

“The Rhode Island court decided that the com- 
plaint was not cognizable before them. This was 
understood to mean that in the judgment of the court 
the act was unconstitutional and void. The decision 
caused an outbreak of great excitement. The sound 
currency men were glad and their adversaries were 
not pleased. The Legislature was indignant beyond 
expression. The general assembly was speedily con- 
vened in extraordinary session on the first Monday in 
October, 1786, by a warrant issued by Governor Jobn 
Collins, and the judges weré put on trial on the 2d day 
of November, 1786, for declaring an act of the Supreme 
Legislature of the State unconstitutional, and so abso- 
lutely void. It is not worth while nor practicable 
within the limits of this paper to recite fully all that 
took place at this extraordinary hearing or trial. The 
assembly declared that the aforesaid judgment was 
unprecedented in the State and may tend directly to 
abolish the legislative authority thereof. Judge Howell 
made an elaborate and learned speech of six hours and 
denied that the judges were accountable to that tribu- 
nal, for the reasons of their judgment, though he 
stated them very fully. 

‘‘ Baron Montesquieu was quoted, where he says, in 
his ‘Spirit of Laws’ that ‘there is no liberty, if the 
judiciary power be not separated from the legislative 
and executive.’ 
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“Judge Tillinghast and Hazard followed Judge 
Howell. Judge Tillinghastsaid: ‘The opinion I gave 
upon the trial was dictated by the energy of truth; I 
thought it right —I still think so. Be it as it may, we 
derive our understanding from the Almighty, 
and to him only are we accountable for our judg- 
ment.’ ‘ 

“ After the defense made of the judges an earnest 
debate followed in the assembly, on the question 
‘whether the judges in support of their judgment had 
given reasons satisfactory to the assembly?’ It was 
decided in the negative. A motion was then made to 
dismiss the judges from office. Pending this the judges 
sent in a memorial, reciting the circumstances so far 
and asking fora hearing on this motion. This was 
granted. Here now we have presented the spectacle 
of a Legislature proposing to remove judges for an 
honest expression of opinion on a law question before 
them in due course of procedure. 

“The memorial and Mr. Varnum’s argument evi- 
dently made a deep impression on the assembly. The 
debate became calmer and more rational. A motion 
was adopted that the opinion of the attorney-general 
be taken, and that of other eminent lawyers, whether 
theassembly could constitutionally suspend or remove 
the judges, without a previous charge, followed by 
due process, trial and conviction. William Channing, 
who was the attorney-general of the State, was the 
father of the eminent William Ellery Channing, D.D. 
The attorney general told the assembly he was happy 
in the conviction that the judges had acted with can- 
dor and uprightness, and in his opinion in accordance 
withthe principles of constitutionallaw; further, that 
the judges could not lawfully be suspended or removed 
from office fora mere matter of opinion, without a 
charge of criminality. Other leading counsel gave simi- 
lar advice. It was then resolved by the assembly that 
the judges had given no satisfactory reasons for their 
judgment in the case of Trevett v. Wheeden; but as 
they were not charged with criminality in giving 
their judgment, it was voted that they be discharged 
from attendance upon the assembly on that account. 
The paper issue laws which had so fermented Rhode 
Island were soon after repealed, and a better con- 
ception of the true principles of government touching 
currency began to prevail. In our estimate of this 
legislative procedure, we must remember that no work 
on political economy was at this time known. Adam 
Smith’s treatise on the Wealth of Nations appeared in 
1776, but had not, it is apparent, dawned upon the 
Rhode Island assembly, nor much upon the rest of 
mankind as late as 1786. 

** Indeed we are told that as late as 1820, the profes- 
sor of History, in Cambridge, England, publicly lamen- 
ted that there was no work upon this important sub- 
ject he could give his class. 

“This violent controversy discloses two salient and 
creditable features, worthy, in this connection, of our 
grateful notice. First, that the judges had the intelli- 
gent courage to stand for a principle, which though 
questioned then, has since become the palladium of 
our safety and our liberty, against legislative encroach- 
ment. 

Second, that the general assembly, beset as it 
was by the distress of the period and the fanati- 
cism it produced, finally had the good sense to lis- 
ten to the voice of reason and justice, and so aban- 
don its absurd incogitant attack upon the judi- 
ciary.” 

There is much now of interest in the paper, but the 
above will suffice for the history of the trial. Mr. 
McMaster also gives an account of these paper money 
troubles and of this trial in the first volume of his 
History of: the American People. 





CORRESPONDENCE. 


JosHuA A. SPENCER —A REMINISCENCE. 
Editor of the Albany Law Journal: 


In running over back numbers of your valuable jour- 
nal, whose perusal crowding work had hitherto pre- 
vented, [ note with great pleasure Mr. Proctor’s arti- 
cle upon Joshua A. Spencer. It was my good fortune 
to be aschool boy and law student at Whitesboro, 
then a town of more importance than now, for a few 
years, including and immediately preceding the year 
1834. The terms, or a part of the terms, of the Oneida 
Court of Common Pleas, then a court of more import- 
ance than its successor, the County Court, were held 
in Whitesboro, and I was alwaysan interested attend- 
ant. Some of the leading advocates of the county at- 
tended it, and the ablest of them, as it seemed to me, 
was Joshua A. Spencer. William C. Noyes took a 
leading position, and Hiram Denio lead its criminal 
side as prosecutor. The latter was severe upon the 
accused; but few escaped. Heseemed rather hard in 
style and manner, and did not always make a pleasant 
impression upon me. Mr. Noyes was energetic, fluent 
and able, but to my young and rather fastidious ear, 
he indulged too much in words—he seemed to talk too 
easily to be impressive. I often heard him, but I can- 
not now command a point which [ carried away. 
This may not be strange after more than fifty years 
of active life, but these things have failed to crowd 
out many things connected with Mr. Spencer’s advo- 
cacy. He was, as I remember, remarkable for sim- 
plicity and clearness of statement and argument. 
Above rant or personal abuse, without redundancy, 
without display or rhetoric, without oratorical show, 
his idea became pictured in the mind of the hearer, 
and it seemed to me that be said nothing, either to 
court or jury, which was not easily understood. His 
highest efforts were of course in the other courts, but 
I venture to say that in no court did he fail to make 
his points fully appreciated. Your correspondent 
says that he was without educational advantages, but 
he certainly wasa student; he certainly possessed, by 
whatever means, a finely disciplined mind with an ex- 
cellent command of Euglish. 

The following shows his tact and good sense in con- 
ducting a case when there was no real defense. His 
client was a young man, the defendant in an action of 
crim. con. The plaintiff had been the young man’s 
employer, had brought him into his family, where he 
fell into the hands of his wife. She was older than 
the boy, and had seen much more of the world. The 
evidence against him was strong. Mr. Spencer 
sought only to reduce the damages, and his tactics re- 
mind me of Erskine in a similarcase. His first words 
after the evidence was in were substantially these: 
“Our experience, gentlemen, shows us, that while 
there may be many Potiphar’s wives, there are unfor- 
tunately but few Josephs,” and he proceeded to pic- 
ture the young man, almost a boy, brought into the 
house by the plaintiff, and placed by him in the hands 
of acunning and passionate woman, who did not love 
her husband, and who was on the lookout for just 
such a victim as the defendant. That he proved no 
Joseph did not prevent all who heard the defeuse 
for feeling a deep sympathy with him,and from re- 
garding his error as rather a misfortune than a crime, 
and a misfortune brought upon him largely by the 
plaintiff. 

I might give other instances, but my object has 
been to call the attention of young lawyers to the di- 
rectness, simplicity and force of a great nisi prius law- 
yer, who was also great in appellate courts. 

Some of the leading lawyers of Utica, as Maynard, 
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Stewart, Beardsley, Kirkland, were seldom seen in 
this court, and the other gentlemen named perhaps 
afterward withdrew from it, especially as it soon be- 
came a court of special and limited jurisdiction, but 
at this earlier period they were always present, and 
doubtless there laid the foundation of their fame. 
CoLuMBIA, Mo., April 12, 1887. P. Buss. 


Prm™A Facre EvIpENce. 


Editor of the Albany Law Journal: 

Apropos to the question and answer in your last is- 
sue, relative to ‘‘ the prima facie clause ’’ in the Maine 
liquor law of 1887, I desire to suggest the following: 
By section 33 of chapter 27, Rev. Stats. of Maine, 
**cider’’ with other beverages is ** declared intoxicat- 
ing.” The last Legislature made the selling of ‘any 
intoxicating liquors”’ an offense punishable by im- 
prisonment for thirty days. The practical effect of 
this law is to imprison a man for thirty days for sell- 
ing a single glass of sweet cider. 

Is such a law repugnant to section 9of article 1 of 
the Constitution, which guarantees that ‘‘all penal- 
ties and punishments shall be proportioned to the of- 
fense?” 


J.F.S. 


COURT OF APPEALS DECISIONS. 
7": following decisions were handed dcewn Tues- 
day, April 19, 1887: 

Judgment affirmed with costs—People, ex rel. Wm. 
H. Bacon, appellant, v. Board of Supervisors of Kings, 
respondent; Thomas 8. Caamberlain et al., executors, 
appellants, v. Hascal L. Taylor etal., respondents (two 
cases); Manufacturers & Traders’ Bank of Buffalo, 
respondent, v. Harry 8. Koch, appellant; John McD. 
Mclutyre et al., appellants, v. McIntyre Coal Com- 
pany, respondent; Loftus Wood, appellant, v. Peter 
B. Amory, respondent; Wm. Jarvis, respondent, v. 
Adolphus C. Schaefer, appellant; Evans Jones, appel- 
lant, v. Henry McChaddin, Jr., respondent; Thomas 
W. Harris, assignee, appellant, v. Lavina Taylor, im- 
pleaded, respondent; Wm. F. Bridge, appellant, v. 
George H. Penniman, respondent; People, ex rel. 
Dennis Loughlin, appellant, v. Fire Commissioners of 
Brooklyn, respondents; Susannah L. Dorlon, admin- 
istrator, appellant, v. Mayor, etc., of New York etal., 
respondents; Wm. Herring, appellant, v. New York, 
Lake Erie & Western Railroad Company et al., re- 
spondents; Hugh F. McLachlin et al., respondents, v. 
James E. Brett et al., appellants; Arthur Quinn, re- 
spondent, v. Long Island Railroad Company, appel- 
lant; Mary Growtage, respondent, v. James York, 
appellant; Fred. Gaylor, infant, respondent, v. Syra- 
cuse, Binghamton & New York Railroad Company, 
appellant; Christopher Schwinger, respondent, v. 
Alonzo B. Raymond et al., appellants; Henry K. 8S. 
Williams, respondent, v. Mayor, ete., aud Commis- 
sioners of Docks, appellants; John F. Henry et al., 
appellants, v. Edwin J. Dunning, Jr., respondent; 
Syracuse Savings Bank, respondent, v. Erastus F. 
Holden et al., appellants, v. Annie G. Burton et al., 
infants, respondents; Ernst Ludwig, respondent, v. 
Louis C. Gillespie, appellant; Edward Madden, re- 
spondent, v. Charles B. Benedict, appellant; Florian 
Fleckenstein, respondent, v. Dry Dock, East Broad- 
way, etc., Railway Company, appellant; Long Island 
Bank, respondent, v. George A. Boynton, appellant; 
Oakville Company, appellant, v. Double-Pointed Tack 
Company, respondent. Orders affirmed, without 
costs to either party against the other—People, ex rel. 
Rome, Watertown & Ogdensburgh Railroad Company, 
appellant and respondent, v. Assessors of the Town of 
Ontario, respondents and appellants; Same v. Town of 





Williamson; Same v. Town of Webster.——Order of 
General Term reversed,and judgment on report of 
referee affirmed with costs—T'homas Rutherford, re- 
spondent, v. Village of Holley, appellant.—Judg. 
ment reversed, new trial granted, costs to abide the 
event—Robert Taylor, an infant, respondent, vy. City 
of Yonkers, appellant; Mayor, etc., of New York, re- 
spondents, v. Nathaniel Sands, appellant; Wiles 
Laundry Company, Limited, respondent, v. Herman 
Habel et al., sheriff, appellants; Charles UC. Bain et al., 
respondents, v. Patrick Lynch, appellant; Alfred H. 
Smith et al., respondents, v. Henry Clews, impleaded, 
appellant; Eliza J. T. Roche, respondent, v. Brooklyn 
City & Newtown Railroad Compary, appellant; Peter 
Bowe, sheriff, respondent, v. Charles W. Wilkins et al., 
appellants; Henry Clews et al., appellants, v. Bankof 
New York, National Bank, respondent; Christian 
Tobias, respoudent, v. Lazarus Lissberger, appellant; 
Charles F. Holley, respondent, v. Metropolitan Life 
Insurance Company, appellant; Clarence T. Sanford, 
respondent, v. Louisa A. Pollock, appellant.——Order 
and judgment of General Term modified by directing 
a new trial, and as so modified affirmed, with costs to 
abide the event—Silas D. Gifford, receiver, appellant, 
v. Michael Corrigan, executor, respondent.— Judg- 
ment reversed, new trial ordered, costs to abide the 
event—Latham T. Avery, appellant, v. State, respond- 
ent; Luke Collins, appellant, v. The State, respond- 
ent; Heacock et al., appellants, v. State, respondent; 
Hannah Diffendorfer, appellant, v. George W. Dicks 
et al., respondents.—Award reversed, and case re- 
mitted for new hearing—John Rexford, appellant, v. 
Same, respondent. Judgment reversed and com- 
plaint dismissed—Samuel W. Nash, respondent, v. 
Manufacturers & Traders’ Bank, appellant; Nash v. 
White’s Bank of Buffalo. Award affirmed with 
costs—Peter Sand, appellant, v. State, respondent; 
Nathaniel Stewart, appellant, v. State, respondent. 
Orders of the Special and General Terms modified by 
reducing the sum directed to be paid by the assignee 
to the sum of 330, with interest from April 19, 1883, 
without costs to either party—In re Petition of E. H. 
& D. M. Cavin, respondents, v. J. B. Gleason, as gen- 
eral guardian of Seth H. White.——Order affirmed 
with costs—People, ex rel. Henry Morgenthan, appel- 
lant, v. Artemas 8S. Cady, clerk arrears, respondent; 
People, ex rel. George W. Ostrander, administrator, 
respondent, v. Alfred C. Chapin, appellant.——Orders 
of Special and General Terms reversed, and case re- 
mitted to the Special Terms for the exercise of its dis- 
cretion—Elizabeth R. Cogswell, respondent, v. New 
York, New Haven and Hartford Railroad Company, 
appellant.——Judgment reversed on defendant's ap- 
peal, new trial granted, cosis to abide event. Plain- 
tiff’'s appeal dismissed with costs—Marie A. Witthause, 
appellant and respondent, v. Frederick C. C. Schack, 
respondent and appellant. —~- Judgment affirmed, 
with costs as to defendant Johnson, and reversed as 
to defendants Campbell and Keese, and a new trial 
ordered as to them, with costs to abide the event— 
James P. Conner et al., executors, appellants, v. 
Martin J. Keese et al., respondents. —.Judgment af- 
firmed, and judgment absolute ordered for the plain- 
tiff on the stipulation, with costs—Alex. M. Lowery, 
respondent, v. Lancashire Insurance Company of Eng- 
land, appellant. ——Appeal dismissed—Ida 8. Bush, re- 
spondent, v. Wm. P. Post, executor, et al., appellants; 
Ellen Reardon, infant, ete., appellant, v. New York 
Consolidated Card Company, respondent.——Judg- 
ment affirmed, and judgment absolute ordered on the 
stipulation for the defendant, with costs—Emma A. 
Fish, appellant, v. Martin F. Linsley, sheriff, respond- 
ent.—— Judgment affirmed on opinion below, with 
costs—Walter Jennery, respondent, v. Aaron B. Olm- 
stead et al., appellants. 
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CURRENT TOPICS. 

HE conservative English have a way of upsetting 
their most cherished institutions over night 
without a fuss. The Court of Chancery disap- 
peared almost without a murmur, and now the lord 
chancellor has introduced into the House of Lords 
a bill providing, among other things, for the aboli- 
tion of primogeniture and entail! After this we 
may expect any thing — except justice to Ireland. 
Of course the enactment of this bill will prove the 
beginning of the downfall of the absurd institution 
of the ‘‘ nobility,” and the sooner it goes the bet- 
ter for the os The Solicitors’ Journal says: 
“Without intending to discuss the momentous 
question as to what chances the present bill, or any 
particular portion of it, has, or has not, of becom- 
ing law in this or any future session of Parliament, 
it may nevertheless be as well to observe, that 
though its compulsory clauses will probably be op- 
posed by an influential portion of the legal profes- 
sion, it is, at any rate, quite possible that the bill 
will pass, and in this session too, substantially un- 


altered. A Conservative lord chancellor, possessed 


of a strong determination, supported in the main 


by two Liberal lords who have occupied the wool- 
sack, is not likely to meet with insurmountable ob- 
stacles in the House of Lords; and when the bill 
appears in the Commons we shall probably have 
reason to admire the wisdom which included the 
abolition of primogeniture and estates tail in a 
measure entitled ‘Land Transfer Bill.’ It will be 
welcomed by the Liberals (at least as an installment), 
and with no other regret than that it comes from 
the wrong side. Thus the only opposition to fear 
will be that of pure obstruction. But the examples 
of the conveyancing acts and the settled land acts 
are enough to show that the progress of a purely 
legal enactment (provided its promoters are in earn- 
est) which is not offensive to the genuine opposi- 
tion, is not much retarded by the prevalence of ob- 
structive tactics generally.” 


The latest fad in criminal defenses is ‘‘ hypno- 
tism,” or psychological compulsion. One man wills 
another to commit a crime, and he cannot help him- 
self but obeys— that is ‘‘hypnotism.” We have 
seen innocent and amusing exhibitions of this power 
on the stage. There is nothing too absurd to be set 
up to excuse crime, and the theory that Pranzini, 
the Parisian murderer, has been under the spell of 
the mysterious, and as yet undiscoverable Geissler, 
is still treated with gravity and at length in the pa- 
pers. Geissler and Pranzini are known to have 
been associated in numerous employments, and 
Geissler is said to have had remarkable influence 
over Pranzini, It is thought that Geissler may, by 
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the mere force of his will, have compelled Pranzini 
to do the deed, or to get himself arrested as having 
done it. A newspaper correspondent writes: ‘From 
the strange actions of Pranzini, some of the profes- 
sors who are quite wild on the subject of hypno- 
tism, account for Pranzini’s actions in the following 
manner: Let us suppose, they say, that Pranzini is 
an hypnotizable subject; he meets, on the evening 
before the murder, his old comrade, Geissler, in 
the street, and the two sit down in a cafe face to 
face. Pranzini is hypnotized, and suggestion fol- 
lows. Geissler says to him: To-morrow evening 
at six o’clock you will leave for Marseilles, you will 
stop at such and such hotel; there you will await 
my orders, and you will execute them, you will 
show, in a public place, certain jewels that I shall 
send to you; if you are arrested, you will reveal 
nothing of what I have told you, even if your life 
is at stake. Unless one saw such speculative theo- 
ries printed one would scarcely believe sober- 
mined scientific men capable of entertaining them.” 
Here is a valuable suggestion for Mr. Howe of New 
York. Why could it not be applied in the boodle 
cases? 


In commenting upon Governor Hill’s veto of the 
high license bill, we should have remarked that 
Board v. Merchant, 103 N. Y. 148, cited by the gov- 
ernor to sustain his conclusion that the misdemeanor 
clause was unconstitutional, is a direct authority 
against him. His contention was that the provis- 
ion that the keeping on the licensed premises of 
any liquors not licensed there to be sold, should be 
a misdemeanor, was invalid, because the keeping 
might not be for sale, but for personal use, and 
therefore innocent. To which we answered that the 
innocent purpose could always be shown. Now in 
the Merchant case it was held that a statute provid- 
ing that when a person is seen to drink intoxicating 
liquors on the premises of a vendor who is only li- 
censed to sell liquors not to be drunk on the prem- 
ises, it shall be prima facie evidence that the liquor 
was sold by the occupant of the premises with in- 
tent to be drunk thereon, is not unconstitutional. 
Judge Danforth says: ‘‘It leaves a party ample 
room to make his defense, * * * the defend- 
ant can show the circumstances attending the 
drinking, his relation thereto, and any other facts 
tending to absolve him from liability.” The judge 
then goes on to say that irrespective of the statute 
‘the drinking was good common-law evidence of 
a sale in violation of the statute, * * * prima 
Jacie proof that the liquor was bought to be drunk 
there.” So if the statute has not defined the act as 
prima facie proof, it would still have been such, 
but only such. We call the attention of our Maine 
correspondent, ante, p. 300, to this case. 


A case in another column is interesting in con- 
nection with the recent censure by the New York 
City Bar Association of Justice Donohue for grant- 
ing injunctions to stay the execution of criminal 
process issued without jurisdiction. The injunc- 
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tion in this particular case was granted on the 
ground that the club ball in question was a private 
entertainment, at which the club might lawfully 
supply the guests with intoxicating liquors. It is 
evident from the opinion of the General Term that 
on this ground the injunction would have been jus- 
tified, but it appeared that tickets to the ball were 
sold at the door to the public, and the matter thus 
came within police cognizance. The opinion clearly 
recognizes the power of the courts by injunction 
to stay the attempted enforcement of a criminal 
law as to the persons and property to which that 
law does not apply. This decision negatives the 
contention of the Bar Association that a court of 
equity has no power to arrest the execution of crim- 
inal procedure. 


Mr. Fullerton has been “ interviewed ” in respect 
to our publication of Mr. Beach’s opinion of Mr. 
Beecher’s innocence in the Tilton case, repeated by 
Professor Adler in public in New York. Mr. Fuller- 
ton does not, of course, deny the truthfulness of 
our assertions, for he could not. He simply says 
that he never heard Mr. Beach say so. We never 
said he did. The remarks which we quoted were 
addressed by Mr. Beach to the Hon. Martin I. 
Townsend and ourselves, and we see in an ‘‘ inter- 
view ” with Mr. Townsend, published in a Troy 
newspaper, that he confirms our recollection of Mr. 
Beach’s assertion that he believed Mr. Beecher inno- 
cent. Mr. Beach said other things which rendered 
it impossible that we should be mistaken as to his 
opinion. Mr. Beach, Mr. Townsend and ourselves 
were old acquaintances, fellow-townsmen, near neigh- 
bors, and practiced at the Troy bar together for 
many years. Mr. Fullerton does not say that Mr. 
Beach ever told him, or intimated to him, that he 
thought Mr. Beecher guilty. He merely never 
heard him say any thing inconsistent with the idea 
that he believed the charge which he prosecuted. 
As to Mr. Fullerton’s own opinion, it is somewhat 
remarkable that he does not now say that he be- 
lieves Mr. Beecher guilty. He conveys that im- 
pression in a guarded way, as if in great tender- 
ness to Mr. Beecher’s memory, but we have been in- 
formed that even on the trial he was never heard to 
say any thing of the sort. We do not see that Mr. 
Beach’s ‘‘ integrity” is in the least involved. He 
simply went on after Mr. Beecher’s testimony, and 
made the best he could of a poor case, and even 
his greatest admirers admitted that his argument 
was weak, half-hearted, and unequal to his reputa- 
tion. Did Mr. Beach assert in his argument that 
he personally believed Mr. Beecher guilty? We do 
not know. Unless he did there certainly be no 
implication against his integrity. Mr. Fullerton 
says that Mr. Beach ‘‘is not living.” Mr. Beecher 
is also dead. It is said, and we have good reason 
to believe, that after the trial they were mutual ad- 
mirers, and spoke in kind terms of one another. 


Since writing the above we have seen the Troy 
Times of April 25th, which, in speaking of our re- 





port of Mr. Beach’s opinion, says: ‘‘It finds con- 
firmation and support from acquaintances of the late 
Mr. Beach in this locality. A resident of Lansing- 
burgh says: ‘Mr. Beach had old friends and com- 
panions here. He declared to them his belief jn 
the innocence of Beecher. He said to one of them: : 
‘I had not been four days in the trial before I was 
confident that he was innocent.’ And he adhered 
years after the trial to the opinion. It seems that 
it is worth while to record the fact that Beach said 
so freely and positively, as I am told by one of the 
men to-day.’” <A correspondent also writes from 
Lansingburgh to the Times in the same issue: “ It is 
a fact that Mr. Beach, in the frankness of his inti- 
macy with gentlemen in this village, stated that he 
formed, and then, when he spoke, long after the 
trial, held the opinion that Mr. Beecher was an in- 
nocent man, and that the trial of Tilton v. Beecher 
established that conviction in his mind. That Mr. 
Beach so stated his conviction is attested by the 
testimony of men in respect to whose veracity no 
man would for a moment have any doubt.” Mr. 
Fullerton calls us an ‘‘imprudent admirer” of 
Mr. Beecher, but after this corroborative testimony 
it would be ‘‘imprudent” in Mr. Fullerton to try 
to discredit our statement simply because Mr. 
Beach did not make a confidant of him. 


The first number of the Harvard Law Review, a 
handsome monthly of fifty pages, has come to hand, 
and is a very dignified and well-considered produc- 
tion, under the charge of the Harvard Law School 
students. This number has an article by Professor 
Ames on ‘‘Purchase for Value without Notice,” 
and one on ‘‘Tickets,” 7. ¢., railway tickets, by 
Joseph Henry Beale, Jr., an interesting account of 
the legal status of those contracts or tokens, or 
whatever they may be called. We wish our new 
contemporary a longer life than the late lamented 
Columbia Jurist. 


‘‘That was an odd request which a prisoner in 
the tombs preferred recently to Justice Patterson, 
namely, that pending appeal he had spent in the 
city prison as much time as his sentence would have 
occupied if he had gone to the penitentiary, and 
that therefore he should be discharged. Of course 
the request was denied.” Probably it was only put 
forward to show how far the ingenuity of a lawyer 
can go.”"—Tribune. This is no new idea, The 
same doctrine was set up in People, ex rel. Stokes, v. 
Warden of Prison, 66 N. Y. 332, and met with the 
like decision. The same doctrine was held in Sar- 
tain v. State, 18 Tex. Ct. App. 651; 8. C., 38 Am. 
Rep. 649; Hx parte Duckett, 15 8. C. 210; 8. Gi 40 
Am. Rep. 694. The ground covered by horses in 
scoring is no part of the race. 


—— > 


NOTES OF CASES. 


ig Snyder v. Cabell, West Virginia Supreme Court 
of Appeals, Nov. 13, 1886, it was held that 4 
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skating-rink erected within a short distance from a 
dwelling-house, the noise from the skating and at- 
tending it being of such a character as to materi- 
ally interfere with the comfort and enjoyment of 
the inmates of such dwellings, was properly en- 
joined by a court of equity. The court said: ‘‘ Was 
a proper case made by the pleadings and proofs 
for the interposition of a court of equity? Says 
Mr. Wood, in his excellent work on Nuisances: ‘It 
would be impossible to give all the instances in 
which courts of equity have interfered, or refused 
to interfere in cases of nuisances. It is enough to 
say that when the right is clear, and the nuisance 
is established, a court of equity will always inter- 
fere if the nuisance results from an unlawful act, is 
continuous in its nature, or if only temporary, if it 
is not not adequately compensable in damages. 
Injunctions have been granted to prevent the erec- 
tion of slaughter-houses in the vicinity of dwellings, 
even where the neighborhood had been in a measure 
given up to trades of a noxious character. To pre- 
vent the continuance of the business of slaughtering 
cattle in the vicinity of dwellings, even when the 
slaughter-house was established before any dwel- 
lings were erected in the vicinity. To restrain the 
erection of glue-works; of works for the prepara- 
tion of blood as an ingredient for Prussian blue; of 
melting-houses and fat-boiling establishments, bone- 
boiling establishments; establishments for the prep- 
aration of tripe; for the manufacture of gas. To 
prevent use of cattle-yards; the burning of brick 
near dwellings; planing mills emitting dense vol- 
umes of smoke; potteries; the use of mineral coal 
as fuel; the burning of lime-kilns; the maintenance 
of livery stables near dwellings, impairing their 
comfort by noxious stenches, noise, and drawing 
flies to the vicinity; a turpentine distillery; the 
carrying on of noisy trades near a dwelling at un- 
reasonable hours, so as to impair its comfortable 
enjoyment, or so as by agitating and various sounds 
und motions to produce actual injury to property; 
the performance of brass bands in the vicinity of 
dwellings, collecting crowds and impairing the 
comfortable enjoyment of property; a regatta near 
a dwelling, collecting a crowd; running railroad 
cars near a church on the Sabbath, and letting off 
steam, blowing the whistle, and ringing the bell so 
as to disturb divine worship there, and injure the 
value of the property for church purposes; the pol- 
lution of water so as to impair its use for domestic 
purposes, or manufacturing purposes, or so as to 
cause the emission of noxious smells, or so as to de- 
stroy it for domestic use, or so as to injure the nav- 
igability of the stream, or so as to impair the value 
of wharf property.’ Wood Nuis., § 809, and cases 
cited. In Bishop v. Banks, 838 Conn. 118, it was 
held that the bleating of calves kept over night at 
a slaughter-house to be slaughtered in the morning 
was such a serious annoyance to a family dwelling 
near as to be a nuisance, and was enjoined. In de- 
livering the opinion, Park, J., said: ‘It is difficult 
to conceive: of any noise more destructive to the 
comfort and happiness of a family than the constan 





wailing of animals in distress in the immediate 
vicinity of their residence. Enjoyment under such 
circumstances would require nerves of brass and a 
heart of steel;’ that the defeadant ‘should remem- 
ber the maxim, ‘sic utere tuo ut alienum non ledas,’ 
and conduct accordingly.’ In Dittman v. Repp, 50 
Md. 517; 8. C., 33 Am. Rep. 325, the court de- 
cided that noise alone, if it be of such a character 
as to be productive of actual physical discomfort 
and annoyance to a person of ordinary sensibility, 
may create a nuisance, and be the subject of an ac- 
tion at law, or an injunction from a court of equity, 
though such noise may result from the carrying on 
of a trade or business in town or city. In Adams 
v. Michael, 38 Md. 123, it was held that a court of 
equity will interfere by injunction to restrain an 
existing or threatened nuisance to a dwelling-house 
if the injury be shown to be of such a character as 
to diminish materially the value of the property as 
a dwelling, and seriously interfere with the ordi- 
nary comfort and enjoyment of it, if it appear to be 
a case where substantial damages could be recov- 
ered at law. In Catlin v. Valentine, 9 Paige, 575, 
it was decided that to constitute a nuisance it is not 
necessary that the noxious trade or business should 
endanger the health of the neighborhood. It is 
sufficient if it produce that which is offensive to 
the senses, and which renders life and property un- 
comfortable. In Rhodes v. Dunbar, 57 Penn. 274, it 
was held that the courts have power to restrain 
noises which disturb rest and prevent sleep. In 
Ross v. Butler, 19 N. J. Eq. 294, it was held that 
when the prosecution of a business, of itself lawful, 
in the neighborhood of a dwelling-house, renders 
the enjoyment of it materially uncomfortable by the 
smoke and cinders, or noise or offensive odors pro- 
duced by such business, although not in any de- 
gree injurious to health, the carrying on of such 
business there is a nuisance, and will be restrained 
by injunctions. In Broder v. Saillard, 2 Ch. Div. 
692, it was held, in a suit by the owner and occu- 
pier of a house against the occupier of an adjoining 
house, complaining of noise from the defendant's 
stableand damp from an artificial mound on which 
it stood, that the plaintiff was entitled to an injunc- 
tion to prevent the defendant from keeping horses 
in his stable so as to be a nuisance, and that de- 
fendant was also liable for not preventing the damp 
from going through the plaintiff’s wall. In Jnch- 
bald v. Robinson, L. R., 4 Ch. 388, it appears that a 
circus which was performing near a dwelling was 
enjoined on account of the noise. The perform- 
ance in the evening lasted from about half-past 7 
till half-past 10. It was proved that the noise of 
the music and the shouting in the circus could be 
distinctly heard all over the plaintiff's house, and 
was so loud it could be heard above the conversa- 
tion in the dining-room, though the windows and 
shutters were closed. In Crump v. Lambert, L. R., 
8 Eq. 409, it was held that smoke, unaccompanied 
with noise or with noxious odors, noise alone, and 
offensive odors alone, although not injurious to 
health, may severally constitute a nuisance. The 
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material question in all cases is whether the annoy- 
ance produced is such as materially to interfere 
with the ordinary comfort of human existence. 
Was there a nuisance in this case? It seems to me 
there is no doubt about it. * * * The noise of 
the skates is described as a rumbling sound — some- 
thing like a train of cars crossing a covered bridge 
--and was so loud as to very materially interfere 
with the comfort of those living near the rink. 
* * * We base the propriety of the injunction 
on the noise alone.” See note as to blacksmith 


shop, 89 Am. Rep. 707; ringing bells, 43 id. 522. 


In People v. Schuyler, 48 Hun, 88, it was held that 
a physician, attending all the patients in a jail, may 
in answer to a hypothetical question, give his opin- 
ion as to the sanity of one of them, the question 
being based on facts which occurred before his ac- 
quaintance with the patient, although he also states 
that he is influenced in his answer by his opinion 
formed while so acting as the patient’s physician. 
The court said: ‘‘ Doctor Babbitt testified that he 
examined and prescribed for the defendant several 
times while jail physician, and regarded defendant 
as his patient. The hypothetical question did not 
call upon the witness ‘to disclose any information 
which he acquired in attending a patient in a pro- 
fessional capacity.’ The question called for an 
opinion, not for facts, and the answer disclosed no 
facts, nothing but an opinion. The question did 
not assume the existence of a fact which related to 
defendant's physical or mental condition or con- 
duct while in jail, nor did it assume the existence 
of any fact which the witness could have learned 
while attending the defendant in a professional ca- 
pacity, but the witness was called upon to give his 
opinion, based exclusively on facts which were as- 
sumed to have occurred before defendant was 
known to the witness. It seems a work of supere- 
rogation to attempt to demonstrate that the ques- 
tion is not prohibited by the section quoted, unless 
it must be held, as a matter of law, that this wit- 
ness was incapable of excluding from his consider- 
tion facts learned or opinions formed while attend- 
ing the defendant, and giving an opinion founded 
exclusively upon assumed facts which might be 
deemed to relate to another person as well as to the 
defendant. The witness testified that he could ex- 
clude from consideration all information acquired 
in attending the defendant, and form and give an 
opinion upon the facts assumed, and this court can- 
not declare, as a question of law, that he could not. 
Persons who have opinions in respect to the guilt 
or innocence of a defendant, formed from reading 
or hearing accounts of the alleged crime, are com- 
petent to sit as jurors if it be established to the sat- 
isfaction of the court that they are capable of di- 
vesting themselves of the opinion so formed, and of 
rendering an impartial verdict on the evidence. In 
the case of a juryman his opinions are not formed 
from personal observation, while in the case at hand 
the witness may have derived an opinion or impres- 





sion from personal observation, and in this respect 
the questions are not analogous. But the defend- 
ant did not show, directly or inferentially, that the 
witness had formed an opinion as to the sanity of 
the defendant from information acquired while at- 
tending him, and the question was not brought 
within the section. Edington v. 4itna Life Ins. Co, 
77 N. Y. 564-571. * * * It will be observed 
that the witness did not give his opinion founded 
upon information acquired by him in any manner; 
but the opinion was founded solely upon a hypo- 
thetical question which assumed no facts which oc- 
curred subsequent to the day of the homicide. Af- 
ter the witness had answered the hypothetical ques- 
tion he said that he did not think it possible for 
him to answer it without being influenced by the 
opinion formed while acting as defendant’s physi- 
cian. Much stress is laid by the defendant upon 
this answer. If it had appeared that the actual re- 
lation of physician and patient had at some time 
existed, and the witness had then expressed a doubt 
about his ability to answer the hypothetical question 
without being influenced by privileged information, 
a debatable question would be presented. In Hd- 
ington v. Aitna Life Ins. Co., supra, a physician who 
attended the insured during 1862, and then ceased 
to attend him professionally, but frequently saw 
him from that time until 1871, when he died, was 
asked: 1. ‘Was he cured when he left your hands? 
2. In the month of May, 1867, in your opinion was 
Wilbur F. Diefendorf (the insured) a man in good 
health and of sound body, and one who usually en- 
joyed good health? 38. Excluding any knowledge 
or information that* you obtained while treating 
Diefendorf, and judging from his appearance from 
that time until 1867, what is your opinion as to 
whether he was a man in good health, of sound 
body, and a man who usually enjoyed good health?’ 
These questions were excluded at the trial, but 
were all held competent by the Court of Appeals. 
This case arose under the Revised Statutes, which 
are not different from the Code so far as the ques- 
tion under consideration is concerned. The third 
question above quoted calls for an opinion based 
upon information personally acquired by the wit- 
ness, while the hypothetical question asked in this 
case removes the opinion asked for much further 
from the statute.” 


In Sharpley v. Brown, 48 Hun, 375, an action un- 
der the civil damage act for damages by the death 
of the plaintiff's husband, it was held that evidence 
of the plaintiff's remarriage was competent on the 
question of injury to her ‘‘ means of support.” The 
court said, by Learned, P. J.: ‘‘In Volans v. Owen, 
74 N. Y. 526; 8. C., 30 Am. Rep. 337, which was 
an action for injury to ‘means of support,’ the 
court say that the accustomed means of mainte- 
nance must have been cut off or curtailed, and that 
‘diminution of income or loss of property does not 
constitute an injury to means of support within the 
fair intendment of the statute if the plaintiff, not- 
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withstanding, has adequate means of maintenance 
from accumulated capital or property, or his re- 
maining income is sufficient for his support.’ This 
remark shows that actions, under the so-called 
civil damage act, are different from those of which 
a large number are cited by the plaintiff's counsel, 
as for instance, Terry v. Jewett, 78 N. Y. 338; Kel- 
log v. N. ¥. 0. & H. R. R. Co., 79 id. 72, and the 
like. In actions for common-law injuries to the 
person the damages would not be diminished by 
the possession of ‘accumulated capital or property ’ 
by the injured person. But in this class of actions 
the court say that such possession not merely might 
diminish the damages, but might altogether defeat 
the action. Stevens v. Cheney, 36 Hun, 1. Now the 
possession of another husband might be as useful 
to this plaintiff as the possession of ‘ accumulated 
capital or property,’ so far as the means of support 
were concerned. It is true that she could not have 
been in possession of another husband at her first 
husband’s death, But if, shortly after her first hus- 
band’s death, she had come into the possession of 
such property as gave her an ample support, it 
seems to us, under the decision above cited, that 
this might have been shown upon the trial. Evi- 
dently the possession of such property at the hus- 
band's death may be shown, notwithstanding the 
possibility that the property might afterward be 
lost or become worthless. So it seems to us, as the 
court have said that the primary purpose was the 
protection of the dependent and helpless, that it is 
material to show to what extent the plaintiff is de- 
pendent and helpless. This cause of action was 
unknown to the common law, and cannot be made 
analogous to other actions. The plaintiff evidently 
thought the evidence of the second marriage was 
proper, because she made no objection to it when 
given. It was subsequently stricken out by the 
court, the plaintiff saying that she did not ask to 
have it stricken out, and an offer of similar evidence 
was afterward made, and the evidence was ex- 
cluded. To illustrate, let us suppose that the hus- 
band had not died, but had only been disabled 
from working by his intoxication, and that plaintiff 
had sued for loss of means of support. Would it 
not be material, on the question of damages, to 
show that she had left her husband, and was living 
with and supported by another man? So in the 
present case, she is (but lawfully) living with, and 
entitled to the support of another man, her present 
husband. Does not this condition affect the ex- 
tent of injury to means of support which she suffers 
by the former husband’s death?” 


INFANCY —LIABILITY FOR FRAUDULENT 
REPRESENTATION. 


— 


SUPREME COURT OF INDIANA, DEC. 16, 1886. 


Rice v. Boyer. 
An infant is liable, as for deceit, for an injury resulting by 
reason of a fraudulent representation that he was of full 
age. : 





ONVERSION against infant. The complaint al- 
leged that defendant, with intent to defraud 
plaintiff, bad falsely represented himself to be of age, 
and relying upon this representation plaintiff was in- 
duced to sell and deliver to defendant a buggy and a 
set of harness, taking in payment defendant’s note and 
his mortgage on the property sold; that defendant 
was not of age, and therefore these obligations cannot 
be enforced, and that he now repudiates his contract ; 
and that plaintiff brings the note and mortgage into 
court, and tenders them to defendant, whereupon he 
demands judgment for the value of the property. The 
action was brought before the maturity of the note. 
Defendant’s demurrer was sustuined and plaintiff ap- 
pealed. 


F. F. Moore, for appellant. 
Kent & Merritt, contra. 





Ex.xiort, C. J. [Omitting minor points.] The mate- 
rial and controlling question in the case is this: Will 
an action to recover the actual loss sustained by a 
plaintiff lie against an infant who has obtained prop- 
erty on the faith of a false and fraudulent representa- 
tion that he is of full age? Infants are, in many cases, 
liable for torts committed by them, but they are not 
liable where the wrong is connected with a contract, 
and the result of the judgment is to indirectly enforce 
the contract. Judge Cooley says: “If the wrong 
grows out of contract relations, and the real injury 
consists in the non-performance of the contract into 
which the party wronged has entered with an infant, 
the law will not permit the former to enforce the con- 
tract indirectly by counting on the infant’s neglect to 
perform it, or omission of duty under it asa tort.’ 
Cooley Torts, 116. In another place the same author 
says: ‘‘So if an infant effects a sale by means of de- 
ception and fraud, his infancy protects him.’’ Cooley 
Torts, 107. Addison, following the English cases, says 
an infant is not liable ‘tif the cause of action is 
grounded on a matter of contract with the infant, and 
constitutes a breach of contract as well as a tort.” 
Add. Torts, par. 1314. Upon this principle it has been 
held in some of the cases that an infant is not liable 
for the value of property obtained by means of false 
representations. Howlett v. Haswett, 4 Camp. 118; 
Green v. Greenbank, 2 Marsh. 485; Vasse v. Smith, 6 
Cranch, 226; 8. C., Am. Lead. Cas. 237; Studwell v. 
Shapter, 54 N. Y. 249. It is also generally held that an 
infant is not estopped by a false representation as to 
his age; but this doctrine rests upon the principle that 
one under the disability of coverture or infancy has no 
power to remove the disability by a representation. 
Carpenter v. Carpenter, 45 Ind. 142; Sims v. Everhardt, 
102 U. S. 300; Whitcomb v. Joslyn, 51 Vt. 79; S. C., 31 
Am. Rep. 678; Conrad v. Lane, 26 Minn. 389; S. C., 37 
Am. Rep. 412; Wieland v. Kobick, 11011. 16; S. C., 51 
Am. Rep. 676; Ward v. Berkshire Life Ins. Co., MS. 
It is evident, from this brief reference to the author- 
ities, that it is not easy to extract a principle that will 
supply satisfactory reasons for the solution of the 
difficulty here presented. It is to beexpected that we 
should find, as we do, stubborn conflict in the author- 
ities as to the question here directly presented, namely, 
whether an action will lie against an infant for falsely 
representing himself to be of full age. Johnson v. Pye, 
1 Sid. 258; Price v. Hewett, 8 Exch. 146; Liverpool, 
etc., Ass’n v. Fairhurst, 9 id. 422; Brown v. Dunham, 
1 Root, 272; Curtin v. Patton, 11 Serg. & R. 309; Homer 
v. Thwing, 3 Pick. 492; Word v. Vance, 1 Nott & M. 
197; Fitts v. Hall, 9 N. H. 441; Norris v. Vance, 3 
Rich. 164; Gilson v. Spear, 38 Vt. 311. Our judgment 
however is that where the infant does fraudulently 
and falsely represent that he is of full age, he is liable 
in an action ex delicto for the injury resulting from his 
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tort. This result does not involvea violation of the 
principle that an infant is not liable where the con- 
sequence would be an indirect enforcement of his con- 
tract; for the recovery is not upon the contract, as 
that is treated as of no effect, nor is he made to pay 
the contract price of the article purchased by him, as 
he is only held to answer for the actual loss caused by 
his fraud. In holding him responsible forthe con- 
sequences of his wrong, an equitable conclusion is 
reached, and one which strictly harmonizes with the 
general doctrine that an infant is liable for his torts. 
Nor does our conclusion invalidate the doctrine that 
an infant has no power to deny his disability; for it 
concedes this, but affirms that he must answer for his 
positive fraud. Our conclusion that an infant is liable 
in tort for the actual loss resulting froma false and 
fraudulent representation of his age is well sustained 
by authority, although, as we have said, thereis a 
fierce conflict, and it is strongly entrenched in princi- 
ple. It has been sanctioned by this court, althongh 
perhaps not in a strictly authoritative way; for it was 
said by Worden, J., speaking for the court, in Carpen- 
ter v. Carpenter, supra, that “ the false representation 
by the plaintiff, as alleged, does not make the contract 
valid, nor does it estop the plaintiff to set up his in- 
fancy, although it may furnish ground of an action 
against him for tort. See 1 Pars. Cont. 317; 2 Kent 
Com. (12th ed.) 241." The reasoning of the court in 
the case of Pittsburgh, etc., Co. v. Adams, 105 Ind. 151, 
tends strongly in the same direction. In Neff v. Lan- 
dis, 1 Atl. Rep. 177, it wassaid: ‘* It cannot be doubted 
that a minor who, under such circumstances, obtains 
the property of another by pretending to be of full age 
and legally responsible, when in fact he is not, is guilty 
of a false pretense, for which he is answerable under 
the criminal law. 2 Whart. Crim. Law, 2099.’’ If it 
be true, as asserted in the case from which we have 
quoted, that an infant who falsely and fraudulently 
represents himself to be of full age is amenable to 
the criminal law, it must be true that he is responsible 
in an action of tort to the person whom he has wronged. 
The earlier English cases were undoubtedly against 
our conclusion, but the later cases seems to take a dif- 
ferent view of the question. Thus in Ex parte Unity, 
etc., Ass'n, 3 De Gex & J. 63, it was held that in equity, 
an infant, who falsely and fraudulently represented 
himself to be of full age, was bound to pay the obliga- 
tion entered into on the faith of his representation. 
In the note to the case of Humphrey v. Douglass, 33 
Am. Dec. 177, Mr. Freeman says, in speaking of the 
decision in Kilgore v. Jordan, 17 Tex. 341, that “aside 
from any question of authority, the rule given in the 
case last cited by Hemphill, C. J., as the rule of the 
Spanish, derived from the civil law, that if a minor 
represents himself to be of age, and from his person 
he appears to be so, he will be bound by any contract 
made with him, seems to be most consonant with 
reason and justice.’””’ Mr. Pomeroy pushes the doc- 
trine much further than we are required to do here, 
for he says: “If aninfant procures an agreement to 
be made through false and fraudulent representations 
that he is of age, a court of equity will enforce his 
liability as though he were an adult, and may cancel a 
conveyance or executed contract obtained by fraud. 
2 Pom. Eq. Jur. 465. In addition to cases cited which 
sustain our view, may be cited the following autbor- 
ities: Fitts v. Hall, 9 N. H. 441; Ecksteiu v. Frank, 1 
Daly, 334; Schunermann v. Paradise, 46 How. Pr. 426; 
Tyler Inf. 182; 1 Pars. Cont. 317, note; 1 Story Eq. 
Jur. 385. The English cases recognize a distinction 
between suits of equitable cognizance and actions at 
law, and declare that arepresentation as to age, when 
falsely and fraudulently made, will bind an infant in 
equity. Ex parte Unity, etc.,supra, and authorities cited. 
Under our system, we can recognize no such distinc- 





tion, a distinction which is, as we think, a shadowy one 
under any system, for in our system the rules of law and 
equity are merged and mingled. Under such a system 
as ours, courts should pursue such a course as will 
render justice to suitors under the rules of equity, 
which after all, are but the embodiment of the princi- 
ples of natural justice. It cannot be the duty of any 
court of Indiana to deny substantial justice because 
the complaint states a cause of action ina peculiar 
form; for under our system, courts must render such 
judgments as yield justice to those who invoke their 
aid, irrespective of mere forms, in all cases where the 
substantial facts are stated, and are suchas entitle 
the party tothe general relief sought. They will not 
inquire whether the proceeding which asks their aid 
is at law or in equity, but they will render justice, to 
those who ask it, in the method prescribed by our 
Code of Civil Procedure. It is laid down as a general 
rule by all the text-writers that infants are liable for 
their torts; but many of these writers, when they 
come to consider such a question as we have here, are 
sorely perplexed by the early English decisions, and 
by subtle refinement attempt to discriminate between 
pure torts and torts connected with contracts, and to 
create an artificial class of actions. Their reasoning is 
not satisfactory. Aside from mere personal torts, it 
is scarcely possible to conceive a tort not in some way 
connected with a contract, and yet all the authorities 
agree that the liability of infants is not confined to 
mere personal torts. There is aconnection betweena 
contract and a tort in every case of bailment, of the 
bargain and sale of personal property, and of the pur- 
chase and sale of real estate; and if an infant is not re- 
sponsible for his fraudulent representation of his age 
in connection with such transaction, there is not 
within the whole range of business transactions any 
case in which he could be made liable for his fraud. 
There are many cases, far too numerous for citation, 
where there is some connection between the contract 
and the tort, and yet it is unhesitatingly held that the 
infant is liable for his tort. Cooley Torts, 112, author- 
ities cited in potes. The cases certainly do agree —it 
is indeed difficult, if uot impossible, to perceive how 
it could be otherwise—that although there may be 
some connection between the contract and the wrong, 
the infant may be liable for his tort. It seems to us 
that the only logical and defensible conclusion is that 
he is liable, to the extent of the loss actually sustained 
for his tort, where a recovery can be had without 
giving effect to his contract. The test, andthe only 
satisfactory test, is supplied by the answer to the ques- 
tion: Can the infant be held liable without directly 
or indirectly enforcing his promise? There is no en- 
forcement of a promise where an infant, who bas been 
guilty of a positive fraud, is made to answer for the 
actual loss his wrong has cansed to one who has dealt 
with him in good faith, and has exercised due dili- 
gence; nor does such a rule open the way for designing 
men totake advantage of an infant, for it holds one 
who contracts with an infant to the exercise of good 
faith and reasonable diligence, and does not enable 
him to make any profit out of the transaction with the 
infant, for it allows him only compensation for the 
actual loss sustained. It does not permit him to make 
any profit out of an executory contract, but it simply 
makes good his actual loss. Itis worthy of observa- 
tion, that in the cases which hold that an infant’s 
representation will not estop him to deny his disability, 
it is generally declared that he may nevertheless be 
held liable for his tort. It may often happen that the 
age and appearance of the infant will be such as to 
preclude a recovery for a fraud, because reasonable 
diligence, which is exacted in all cases, would warn 
the plaintiff of the nonage of the defendant. On the 
other hand, the infaut may be in years almost of full 
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age, and in appearance entirely so, and thus deceive 
the most diligent by his representations. Suppuse a 
minor who is really twenty years and ten months old, 
but in appearance a man of full age, should obtain 
goods by falsely and fraudulently representing that he 
is twenty-one years of age, ought he not, on the plainest 
principles of natural justice, to be held liable, not on 
his contract, but for the loss occasioned by his fraud? 
The rule which we adopt will enable courts to protect, 
in some measure, the honest and diligent, but none 
other, who are misled by a false and fraudulent 
representation; and it will not open the way to im- 
position upon infants, forin no event can any thing 
more than the actual loss sustained be recovered, and 
no person who trusts where fair dealing and due dili- 
gence require him not to trust can reap any benefit. It 
will not apply to an executory contract which an infant 
refuses to perform, for in sucha case, the action would 
be on the promise, and the only recovery that could 
be had would be for the breach of contract, and the 
terms of our rule forbid such a result; but it will 
apply where an infant, on the faith of his false and 
fraudulent representation, obtains property from an- 
other, and then repudiates his contract. Any other 
rule would, in many cases, suffer a person guilty of 
positive fraud to escape loss, although his fraud had 
enabled him to secure aud muke away with the prop- 
erty of one who had trusted in good faith to his rep- 
resentation, and had exercised due care and diligence. 
We are unwilling to sanction any rule which will en- 
able an infant, who has obtained the property of 
another by falsely and fraudulently representing him- 
self to be of full age, to enjoy the fruits of his fraud, 
either by keeping the property himself, or selling it to 
another, and when asked to pay its just and reason- 
able value, successfully plead his infancy. Such a rule 
would make the defense of infancy both a shield and 
sword, and this is a result which the principles of jus- 
tice forbid, for they require that it sbould be merely 
a shield of defense. 
Reversed and remanded. 


INJUNCTION—AGAINST POLICE INTERFER- 
ENCE WITH RIGHTS OF CLUBS. 
NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT. 


CERCLE FRANCAIS de L’HARMONIE V. FRENCH. 


A private club gave a ball at a public hall, selling tickets at 
the door to all applicants, and selling intoxicating liquors 
to them indiscriminately. Held, that the police authori- 
ties were justified in arresting the members of the club 
thus selling the liquors, without warrant. 


PPEAL from an order made at Special Term, deny- 
ing a motion to continue an injunction pendente 
lite. 


C. A. Seward, for appellant. 
J. D. Dean, for respondent. 


Brapy, J. The plaintiff is a social club organized 
under the laws of the State, and ownsthe real estate 
in this city, where it bas its office and meeting rooms, 
which are regularly used by its members, and their 
guests. It has been accustomed usually for many 
years past to give a ball, and to rent for that purpose 
the large building known asthe Academy of Music, 
the club house being too small for the purpose. In 
conneetion with this ball, the plaintiff has been in the 
habit of furnishing its members and their guests with 
refreshments on the night of the ball, and from one 
4. M., until five P. M., and this included wines and 





liquors of different kinds. The Academy of Music have 
# license to sell liquors. The plaintiff proposing to 
give a ball on the 20th January, 1886, duly obtained a 
license therefor from the board of police, leased the 
Academy for the night, paid the rental of $1,000, and in- 
vested some $7,000 in provisions, wines and liquors to be 
used by its members and their guests at the ball. The 
police department, under whose supervision the ball 
must take place, have the right and power to close the 
sume whenever any illegal act shall be committed. 
These authorities on the day the ball was to be given 
which they had duly licensed, notified plaintiff's officers 
of their intended interference with and arrest of the 
plaintiff's members for using and distributing their 
liquors, and that too without obtaining a warrant. 
This action was then commenced to prevent these 
contemplated acts, and an injunction obtained until 
the hearing of » motion to make that remedy perpet- 
ual. It was not intended to present the wines and 
liquors to the members and their guests, but to sell 
them at a price to be determined. Upon the hearing 
of the motion, it appeared by the affidavit of William 
H. Clinchy, who is a captain of the police, that he was 
in charge of the police force on duty on the night of 
the ball and morning following; that the ball was car- 
ried on by the plaintiff and attended by a large num- 
ber of persons, according to his estimate about 4,000 
or 5,000 persons, thata box office was kept in the lobby 
of the Academy, at which checks or tickets were sold 
to all persons applying therefor, who were thereafter 
admitted to the ball, and that between the hours of 
one and five A. M., on the 28th January, wines and in- 
toxicating liquors were publicly sold and furnished to 
the persons attending the ball, and that payment there- 
for was then and there required and taken by the per- 
sons selling the same. The statements thus made by 
the captain were not gainsaid, and the motion was 
denied. 

The proposition that the police authorities may be 
prevented from invading the precincts of a private 
club house when the intention is to interfere with its 
festivities, properly conducted and not amounting to a 
nuisance or such a clamor as creates a Lreach of the 
public peace, and particularly when the intention is to 
interfere with its property of any kind cannot well be 
doubted. The authorities soably collated by the 
learned counsel for the plaintiff are conclusive on the 
subject. Serin v. State, 55 Md. 566, 571; Commonwealth 
v. Smith, 102 Mass. 144; Commonwealth v. Comphret, 
187 id. 564, 566; Graff v. Evans, 8 Q. B. Div. 373, 377; 
Springhead Spinning Co. v. Riley, L. R. 6 Eq. Cas. 551, 
558; People v. Canal Board, 55 N. Y. 390,393; Davis v. 
American Society, 75 id. 362, 369; People v. Dwyer, 90 
id. 402, 409; State Lottery Co. v. Fritzpatrick, 3 Woods, 
222. 
But as shown by the affidavit of Captain Clinchy, 
the ball was not confined to the members of the club, 
inasmuch as the tickets were publicly sold to any one 
who sought one, and the liquors were indiscriminately 
sold to the persons admitted and desiring them. These 
facts prevented the application of the rule established 
by the cases cited and the continuance cf the injunct- 
ion for the reason that the Academy of Music ceased 
to be a private club house for the period during which 
the ball continued, the entrance to whichand privil- 
eges therein were not confined to its members and 
their guests in the proper and legal sense of that term. 
1t thus became a public festivity held ina public, not 
private building, to which all could have access who 
paid for admission. The question therefore whether 
the police authorities have the right to invade a pri- 
vate club house is not strictly presented on the facts 
which appear in the record. The question we are now 
called on to consider is not whether under the facts 
and circumstances disclosed, an injunction should 
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have been granted, but whether it should have been 
continued, and for the reasons given, it is clear it 
should not have been. The order appealed from, there- 
fore must be affirmed with $10 costs and disburse- 
ments. 

Daniels, J., concurred. 


CONSPIRACY — BOYCOTTS — ATTEMPT TO 
INJURE OR INTERFERE WITH A 
BUSINESS. 


SUPREME COURT OF CONNECTICUT, APRIL 1, 1887. 


STATE v. GLIDDEN. 


A“ boycott,” as that term is used by organizations or labor- 
ing men in this country, is a conspiracy at common law, 
and the means by which it isin general sought to be ac- 
complished are not only unlawful, but in some degree 
criminal. 


PPEAL from a judgment below in favor of the de- 
fendants. The facts will sufficiently appear in 
the opinion. 


John W. Alling, for State. 


Johnson T’. Platt and Talcott H. Russell, for defend- 
ants. 


CARPENTER, J. [Omitting some immaterial matter. ] 
We will next inquire what is acriminal conspiracy. 
We will not attempt to formulate in a single sentence 
a definition which will embrace every case of con- 
spiracy which the law will regard as criminal. Sucha 
definition will of necessity embrace not only a great 
variety of subjects, but also many distinct and inde- 
pendent classes of subjects. We shall therefore have 
a better understanding of the matterif we consider 
each part of such definition by itself, each part having 
reference to a class of objects or purposes which may 
form the subject of a conspiracy. In the first place it 
seems to be generally conceded thatif two or more 
persons confederate and agree together to commit 
some crime or misdemeanor, such confederation or 
agreement is itself an offense. Here we are hardly on 
debatable ground and here we will pause and apply 
this partial definition to this information. A statute 
passed in 1878 provides that ‘‘ every person who shall 
threaten to use any means to intimidate any person, 
to compel such person against bis will to do, or abstain 
from doing, any act which such person hasa legal 
right to do, or shall persistently follow such person in 
a disorderly manner orinjure or threaten to injure his 
property with intent to intimidate him shall, upon 
conviction, be liable toa fine not exceeding $100 orim- 
prisonment in the county jail six months. This stat- 
ute is unquestionably designed as a substitute for the 
act of 1877, which doubtless had its origin in the ap- 
prehension which prevailed throughout the country at 
the time of and soon after the trouble on the Penn- 
sylvania railroad, during which there was such an im- 
mense destruction of property at Pittsburgh. The 
operation of that act was limited to railroad, gas and 
telegraph companies. The act of 1878 removed the 
limitation and was designed to protect all persons, 
natural or artificial, employers or employees, in the 
management and control of theirown business. It 
simply extended the remedy. We cannot therefore 
limit the act of 1878 to subjects embraced in the act of 
1877 without doing violence to the manifest intention 
of the Legislature. Do the acts which it is alleged the 
defendants conspired to do fall within the prohibition 
of the act of 1878? They propose to threaten and use 
means (the boycott) to intimidate the Carrington 





Publishing Company to compel it, against its will, to 
abstain from doing an act (to keepin its employ the 
workmen of its own choice) which it had a legal right 
to do, and to do an act (employ the defendants 
and such persons as they should name) which it had 
a legal right to abstain from doing. There can be but 
one answer to the question. The acts proposed are 
clearly prohibited by the statute. We might perhaps 
stop here, but the arguments of the case took a much 
wider range, and the case itself will justify, and the 
times in which we live seem to require a more ex- 
tended examination of the subject. Conspiracies 
against the government and conspiracies to hinder or 
obstruct the administration of justice, which are also 
regarded as criminal conspiracies, need not be con- 
sidered in this case. It has often been said that a 
conspiracy to effect an unlawful purpose, ora lawful 
purpose by unlawful means, is an offense. But this is 
said to be a limitation rather than a definition. It cer- 
tainly lacks definition. Many acts are said to be un- 
lawtul which would not be the subject of a criminal 
conspiracy. Other acts are unlawful because they are 
in violation of the criminal law or of some penal stat- 
ute. If the end or means are criminal in themselves, 
or contrary to some penal statute, the conspiracy is 
elearly an offense. Between these two extremes a 
great variety of cases may arise, many of which ought 
not to be regarded as criminal. Suppose two or more 
boys, for instance, agree to go upon another's land; 
the proposed act is, or may be, a trespass and there- 
fore unlawful. If they do not go no harm is done; if 
they do go they are, or may bs liable civilly; but no 
one would seriously contend that in either case they 
would be liable criminally for the conspiracy. But 
suppose two or more conspire unjustly and wrongfully 
to‘deprive another of his liberty or property. Then, 
as we shall hereafter see, the criminal law may take 
cognizance of the act. Ofcourse it is difficult, if not 
impossible, to define accurately and clearly in advance 
what would and what would not be an offense. Hence 
the difficulty of regulating by statute in all cases the 
law of criminal conspiracy. But this difficulty is not 
confined to these cases. There are other offenses at 
common law that are not defined by any statute. 
* * * Now if we look at this transaction as it ap- 
pears in the face of this information, we shall be 
satisfied that the defendants’ purpose was to deprive 
the Carrington Publishing Company of its liberty to 
carry on its business in its own way, although in doing 
so it interfered with no right of the defendant. The 
motive was a selfish one, to gain an advantage unjustly 
and at the expense of others, and therefore the act was 
legally corrupt. Asa means of accomplishing the pur- 
pose the parties intended to harm the Carrington 
Publishing Company, and therefore it was malicious. 
It seems strange in acountry,in which law interferes so 
little with the liberty of the individual, that it should 
be necessary to announce from the bench that every 
man may carry on his business as he pleases, may do 
what he will with his own so long as he does nothing 
unlawful and acts with due regard to the rights of 
othersand that the occasion for such an announce- 
ment should be, not an attempt by government to in- 
terfere with the rights of citizens, nor by the rich and 
powerful to oppress the poor, but an attempt by a 
large body of workingmen to control, by means little 
if any better than force, the action of employers. The 
defendants and their associates said to the Carrington 
Publishing Company: ‘ You shall discharge the men 
you have in your employ and shall hereafter employ 
only such men as we shall name. It is true we have 
no interest in your business, we have no capital inves- 
ted therein, we are inno wise responsible for its suc- 
cess and we donot participate in its profits, yet we 
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have aright to contro] its management and compel you 
tosubmit to our direction.”” The bare assertion of 
such a right is startling. The two alleged rights cannot 
ev-exist; one or the other must yeld. If the defend- 
ants have the right which they claim, then all business 
enterprises are alike subject to their direction. No 
one is safe in engaging in business, for no one knows 
whether his business affairs are to be directed by in- 
telligence or ignorance — whether law and justice will 
‘protect the business or brute force regardless of Jaw 
willcontrol it, for it must be remembered that she 
exercise of the power, if conveded, will by no means be 
confined to the manner of employing help. Upon the 
same principle and for the same reason the right to 
determine what business others shall engage in, when 
and where it shall be carried on, etc., etc., etc., will be 
demanded and must beconceded. The principle, if it 
once obtains a foothold, is aggressive and is not easily 
checked. It thrives on what it feeds and is insatiate 
in its demands. Morerequires more. Ifa large body 
of irresponsible men demand and receive power out- 
side of law over and above law it is not to be expected 
that they will be satisfied with a moderate and reason- 
able use of it. All history proves that abuses and 
excesses are inevitable. The exercise of irresponsible 
power by men, like the taste of human blood by tigers, 
create an unappeasable appetite for more. Business 
men have a general understanding of their rights 
under the law and have some degree of confidence that 
the government through its courts will be able to pro- 
tect those rights. This confidence is the corner stone 
of the whole business, but if their rights are such only 
as a secret and irresponsible organization is willing to 
concede to them and will receive only such protection 
as such an organization is willing to give, where is that 
confidence which is essential to the prosperity of the 
country ? 

Again, if the alleged right is conceded to the defend- 
ants a similar right must be conceded to the promoters 
of the Carrington Publishing Company, and those with 
whom they may associate. Otherwise all men are not 
equal before thelaw. It logically follows that they in 
turn may control the business matters of the defend- 
ants, may determine what trade or occupation they 
may follow, whether to work in this establishment or 
in that or in none at all. Obviously such conflicting 
claims in the absence of law can lead to but one re- 
sult and that will be determined by brute force. It 
would be an instance of the survival not necessarily of 
the fittest but of the strongest. That would be sub- 
versive not only of all business but also of law and of 
the government itself. The end would be anarchy, 
pure and simple. Once-more. Suppose the govern- 
ment should assert the right in the same manner to 
regulate and control the business affairs of the Carring- 
ton Publishing Company and other business euter- 
prise, how long would the people submit toit? And 
yet the exercise of such a power by government would 
be far more tolerable than its exercise would be by 
secret organizations, however wise and intelligent such 
organization may be, for government is established by 
the people and is responsible to all the people. If it 
abuses its power the people have the remedy in their 
own hands, but if a secret organization, in the manage- 
ment of which the people at large have no voice, has 
no power andis not amenable to law, where is the 
remedy? It is further alleged that another purpose of 
the defendants was to injure and oppress John E. 
Skinner and seven other workmen of the Carrington 
Publishing Company by depriving them of their em- 
ployment. What we have already said applies equally 
well to this purpose of the defendants. The workmen 
named have just as good a right to work for the cor- 
poration as the defendants have, and their right is en- 
titled to the same consideration and the same pro- 





tection. Then there are these further considerations. 
It is a combination, not against capital, nor employers, 
but against fellow workmen — men whose earnings are 
comparatively small, and who presumably used all 
their earnings for the support of themselves and their 
families. They are ordinarily poor men and men whose 
entire capital consists in their trade and time. It is 
proposed wantonly to deprive them of a livlihoud and 
practically of all means of support. Ifa capitalist is 
driven from his business he has other resources, but 
the poor mechanic, driven from his employment, and 
asis often the case, deprived of employment else- 
where, is compelled to see his loved ones suffer or de- 
pend upon charity. It is also a combination of many 
to impoverish and oppress a few. The weaker party 
ueeds and must receive the protection of the law. If 
in any case it is criminal for many to combine to do 
what any one may lawfully do singly, it would seem 
that this would be such acase. Numbers can accom- 
plish what one man cannot, evil as well as good, and 
that is the reason of the combination. The law en- 
courages combination for good and combinations by 
workmen to better their condition by legitimate and 
fair means are commendable and should be encour- 
aged. But combinations for evil purposes, whether by 
one class of men or another, are detrimental to the 
public weal and cannot be regarded with favor by the 
courts. But combinations for good purposes may be 
prevented and when their power is sought to be used 
to harm their fellow men, to deprive others of their 
just rights then, not the combination, but the use of 
it becomes criminal. In such use there isa large ele- 
ment of wantonness and malice. Any one man, or 
any one of several men, acting independently, is 
powerless; but when several combine and direct their 
united energies to the accomplishment of a bad pur- 
pose the combination is formidable. Its power for 
evil increases as its number increases. No one can 
drive these workmen from their situations. Numbers, 
if allowed their will, may doit. Theintention by one 
man so long as he does nothing is not acrime of which 
the law will §take cognizance of, and sotwo of any 
number of men acting separately. But when several 
men form the intent and come together and agree to 
carry it into execution the case is changed. The 
agreement is a stepin the direction of accomplishing 
the purpose. The combination becomes dangerous 
and subserves the rights of others, and the law wisely 
says it isacrime. It is no answer to say the conspiracy 
was for alawful purpose, to better their own con- 
dition, to fix and advance their rate of wages and 
further their own material interests. It is certainly 
true that they had aright to such a purpose, and to 
use all lawful means to carry it into feffect; and soa 
purpose to acquire property is lawful so far as it con- 
templates lawful means only. But if it contemplates 
the accumulation of money by means of murder, theft, 
fraud, or injustice, the end does not sanctify the 
means. Neither will these defendants be permitted to 
advance their material interests or otherwise better 
their condition by any such reprehensible means. 
They hada right to ask the Carrington Publishing 
Company to discharge its workmen and employ them- 
selves, and to use all proper arguments in support of 
their request. But they had not the right to say 
“you shall do this or we will ruin your business.” 
Much less had they aright to ruin its business. In 
such acase the direct and primary object must be re- 
garded as the destruction of the business. The fact 
that it is designed as a means to an end, and that end 
in itself considered a lawful one, does not divest the 
transaction of its criminality. * * * We will also 
notice that it is alleged that the conspiracy contem- 
plated boycotting as a means to the end sought. That 
word is not easily defined. It is frequently spoken of 
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as passive only, a let alone policy, a withdrawal of all 
business relations, intercourse, and fellowship. If 
that is its only meaning it will be difficult to find any 
thing in it criminal. We may gather some idea of its 
real meaning however by areference to the circum- 
stances in which the word originated. Those circum- 
stances are narrated by Mr. Justin H. McCarthy, an 
Irish gentleman of learning and ability, who will be 
recognized as good authority. In his work entitled 
** England Under Gladstone’’ he says: ‘‘ The strike 
was supported by aform of action or rather inaction 
which so became historical. Captain Boycott was an 
Englishman, an agent of Lord Earne, and a farmer of 
Lough Mask, in the wild and beautiful district of Con- 
nemara. In his capacity as agent he had served notices 
upon Lord Earne’s tenants, and the tenantry sud- 
denly retaliated in a most unexpected way by, in the 
language of schools and society, sending Captain Boy- 
cott to Coventry in a very thorough manner. The 
population of the region for miles round resolved not 
to have any thing to do with him, and as faras they 
could prevent not to allowany one else to have any 
thing to do with him. His life appeared to be in dan- 
ger, he had to claim police protection. His servants 
fled from him as servants flee from their masters in 
some plague stricken Italian city. The awful sentence 
of excommunication could hardly have rendered him 
more helplessly alone for a time; no one would 
supply him with food. He and his wife had to work 
in their own fields themselves in most unpleasant 
imitation of Theocritan shepherds and shepherdesses, 
and play out their grim eclayon on their deserted 
fields with the shadows of the armed constabulary 
ever at their heels. The Orangemen of the north 
heard of Captain Boycott and his sufferings, and the 
way in which he was holding his ground; and they 
organized assistance and sent him down armed labor- 
ers from Ulster. To prevent civil war, the authorities 
had to send a force of soldiers and police to Lough 
Mask, and Captain Boycott’s harvests were brought in 
and his potatoes dug by armed Ulster laborers guar- 
ded always by the little army.” 

If this is a correct picture, the thing we call a boy- 
cott originally signified violence if not murder. If 
the defendants in their handbills and circulars used 
the word in its origina) sense, in its application to the 
Carrington Publishing Company, there can be no 
doubt of their criminal intent. We prefer however to 
believe they used it ina modified sense. As an im- 
portation froma foreign country, we may presume 
that they intended it in a milder sense—in a sense 
adapted to the laws, institutions and temper of our 
people. In that sense it may not have been criminal. 
But even here, if it means, as some high in the confi- 
dence of trades union assert, absolute ruin to the 
businoss of the person boycotted, unless he yields, then 
it is criminal. Instances are not wanting where the 
boycott has been attended with more or less violence, 
and it cannot be denied that the natural tendency is, 
especially when applied by the ignorant and vicious,to 
attempt to make it successful by force. It too often 
leads to serious disturbances of the peace and even 
murder. We are loath, however, to assume that these 
defendants intended any such consequences. Never- 
theless it is a dangerous instrumentality to use, and if 
those instigating and resorting to it do not of their 
own accord take notice of its peril and voluntarily 
abandon its use, as we sincerely hope they will, the 
courts will be called upon to recognize its dangerous 
tendency and treat it accordingly. 

From these considerations it is apparent that the 
purpose of this conspiracy, or the means by which it 
was to be accomplished, or both, were not only unlaw- 
ful, but as some authorities express it, ‘‘in some de- 
gree criminal.”’ 





PARENT AND CHILD—IMPUTABLE NEGLI. 
GENCE. 


MICHIGAN SUPREME COURT, JAN. 27, 1887. 


BATTISHALL V. HUMPHREY.* 
The negligence of a parent is not imputable to his child. 


RROR to Wayne. Suit by infant plaintiff to re- 
cover damages for injuries received by negligence 
of defendants in running a train. 


Griffin & Warner, for plaintiff. 
Alfred Russell, for defendants and appellants. 


MorsgE, J. This is anaction for damages for per- 
sonal injuries sustained by plaintiff, by reason of an 
accident to her, July 8, 1884, at Summit avenue cross- 
ing, Spring Wells, near Detroit. The Wabash, St. 
Louis & Pacific Railway was at this time operated by 
receivers, and the accident is charged to the negli- 
geuce of their employees. Plaintiff wasachild about 
three years of age. Her father and mother lived on 
Ferdinand street, a block next west of Summit ave- 
nue, and were poor people. The father at the time of 
the injury was away at work,and the mother had 
gone down town for groceries. She left the child at 
home with her father, an old gentleman and an in- 
valid. He was seventy-nine years of age, and when 
the mother went away he was lying down in bed, and 
the child was in the room with him playing witha 
kitten. The mother left the house at balf-past 2 P. m., 
and returned a quarter before 6. She testified that 
she expected the grandfather to look after the child. 
At the time of the trial the old man was at his son’s 
residence in Kingsville, Canada, and was not a wit- 
ness. The parents lived 150 feet from the railroad 
track south, on Ferdinand street or avenue. The 
track of the railway of the defendant runs east and 
west across Ferdinand street, Summit avenue and 
Clark avenue, as shown by the diagram hereto at- 
tached. 

[Omitting other statements and testimony showing 
how the child strayed on the track and was hurt, and 
omitting other points. ] 

The counsel for the defendants contends that the 
case should have been taken from the jury principaiy 
for the reasons that the evidence shows the parents to 
have been negligent, and that the child was a tres- 
passer upon the track. In this case the child is suing 
by her next friend, and the question arises in such case 
whether the negligence of the parents, if admitted, 
can defeat her recovery? The question of their neg- 
ligence in this case was submitted to the jury. The 
question has never been directly adjudicated in this 
State. 

It is held by the courts of some of the States, nota- 
bly in Maine, Massachusetts, New York and Indiana, 
that the negligence of the parents, when the child is 
of such tender years as to be incapable itself of such 
negligence, will preclude a recovery upon the part of 
the child suing by her next friend. If the child is not 
able to judge for itself whether or not the place is one 
of danger, it is held to be the duty of its parents, or 
those having charge of the child, to judge for it; and 
if they neglect this duty their blame must be imputed 
to and suffered by the child. Hartfield v. Roper, 21 
Wend. 615; Mangam v. Brooklyn R. Co., 38 N. Y. 455; 
Thi v. Forty-second St. R. Co., 47 id. 317, 323; 8. C., 7 
Am. Rep. 450; Holley v. Boston Gas-light Co., 8 Gray, 
123-132; Wright v. Malden & M. R. Co., 4 Allen, 282; 
Lynch v. Smith, 104 Mass. 52; S. C., 6 Am. Rep. 188; 
Messenger v. Dennis, 137 Mass. 197; Cal/ahan v. Bean, 
9 Allen, 401; Pittsburg R. Co. v. Vining, 27 Ind. 513; 
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Lafayette R. Co. v. Hoffman, 28 id. 287; Jeffersonville 
R. Co. v. Bowen, 40 id. 545; Shear. & R. Neg., § 48; 
Brown v. European R. Co., 58 Me. 384; Leslie v. Lew- 
iston, 62 id. 468; Ewen v. Chicago R. Co., 38 Wis. 
613-628; Toledo, W. & W. Ry. Co. v. Grable, 88 Ill. 441. 
The English courts also hold to the same doctrine. 
Singleton v. Eastern Counties R.,7 C. B. (N. 8.) 287; 
Waite v. Northeastern R., El., Bl. & El. 719, 728; Man- 
gun v. Atterton, L. R., 1 Exch. 239. This proposition, 
that the negligence of the parents or guardian of a 
child in allowing such child to stray away or to go 
out unattended, has been modified by thé courts hold- 
ing to this rule in a great many instances, so as in 
practice greatly to reduce its mischief; some holding 
that the question of such negligence is always one for 
the jury to determine, and that no rule of law can be 
laid down which interferes with the jury judging each 
case on its own merits. Mulligan v. Curtis, 100 Mass. 
512; Lynch v. Smith, 104 id.52; Mangam v. Brooklyn 
R. Co., 88 N. Y. 455; Karr v. Parks, 40 Cal. 188, 198; 
Shierhold v. North Beach & M. R. Co., 40 id. 447. 

The courts of many States reject the rule laid down 
in 21 Wend., followed by the courts of Maine and 
Massachusetts. It was early questioned by Chief Jus- 
tice Redfield, of Vermont, in the case of Robinson v. 
Cone, 22 Vt. 213-224, who said: **‘ We are satisfied that 
although a child, or idiot or lunatic may, to some ex- 
tent, have escaped into the highway, and so be im- 
properly there, yet if he is hurt by the negligence of 
the defendant, he is not precluded from his redress.”’ 
Agnew, J., in a Pennsylvania case, says: “ The doc- 
trine which imputes the negligence of the parent to 
the child in such a case as this is repulsive to our natu- 
ral instincts, and repugnaut to the condition of that 
class of persons who have to maintain life by daily 
toil.” Kayv. Penn. R. Co., 65 Penn. St. 269; North 
Penn. R. Co. v. Mahoney, 57 id. 187; Philadelphia & 
R. R. Co. v. Spearen, 47 id. 300; Daley v. Normick, 26 
Conn. 589; Boland v. Missouri R., 36 Mo. 490; Whir- 
ley v. Whiteman, 1 Head, 620; Bellefontaine & I. R. 
Co. v. Snyder, 18 Ohio St. 399; Government St. R. Co. 
v. Hanlan, 53 Ala. 70; Keffe v. Milwaukee & St. P. R. 
Co., 21 Minn. 207; S. C. 18 Am. Rep. 393; St. Paul v. 
Kuby, 8 Minn. 154; Railroad Co. v. Manson, 30 Ohio 
St. 451-470; Galveston, H. & H. R. Co. v. Moore, 59 
Tex. 64-68; S.C., 46 Am. Rep. 265; Norfolk & P. Co. 
v. Ormsby, 27 Gratt. 455; Huff v. Ames, 19 N. W. Rep. 
623-625; Whart. Neg. (2d ed.), §§ 313, 314. 

In this State the question has been brought before 
this court in one or two cases, but has not been di- 
rectly passed upon. 

In Powers v. Harlow, 53 Mich. 507; S. C., 51 Am. 
Rep. 154, Cooley, C. J., says, at page 512: “When the 
case was submitted to the jury, the Circuit judge in- 
structed them toreturn a verdict for the defend- 
ant. This he did upon the ground that it isthe duty 
of parents to take care of their children, and to see 
that they do not commit trespass, and if they do not 
do that, but suffer the children to wander away upon 
other people’s property, the children go there at their 
own risk, and the negligence is contributory on the 
part of the parties allowing them to wander where 
they have no right. And this negligence of the par- 
ents is, for the purposes of legal remedy, imputable to 
the children themselves. This instruction was proba- 
bly given in reliance upon Hargreaves v. Deacon, 25 
Mich. 1, which was such a case 68 the instruction sup- 
posed.”” The learned judge then proceeds to show 
from the facts that the child was not a trespasser, and 
that no negligence could be imputed to the father or 
the child, and reverses the judgment. The case came 
to this court again, and is reported in 57 Mich. The 
case was tried in the Circuit Court for the county of 
Marquette, and judgment there rendered in favor of 





the plaintiff, and affirmed in this court. It was again 
contended in the trial in the Cirouit,and on agree- 
ment in thie court, that the father of the plaintiff was 
grossly negligent in permitting the plaintiff, a boy of 
about eight years, to be about the shed, where he, the 
father, kuew that dynamite and explosives were 
stored. The matter was uot passed upon by this court, 
as it was considered to be a question for the jury, 
whose finding could not be disturbed by us. A claim 
was made however further, that the plaintiff's mother 
in his presence made the statement that the boy bad 
been frequently warned of the presence of the explo- 
sives, and told to let them alone. The plaintiff, at the 
time this remark of the mother was made, was under 
the influence of an anesthetio, and the physician 
could not say that he was in a condition to under- 
stand what was going on. 

The Circuit judge, on the trial below, ordered the 
statement of the motber to be stricken from the tes- 
timony. Error was alleged upon this ruling, and it 
was argued in this court that the mother, as well as 
the father, was the natural guardian of the boy, and 
that as such guardian, she was chargeable with care 
of him, and her negligence was imputable to him. 
From this it was further claimed that her admissions 
were admissible against him to prove his or her fault. 
Chief Justice Cooley, in referring to this last conten- 
tion, very clearly and pertinently disposed of it in the 
following language: ‘‘ No authority iscited to thie, 
and we are aware of none. The natural guardian has 
no power to admit away the rights of the ward whose 
person is committed to his oustody. He is guardian of 
the person only, having no control of any estate the 
ward may possess, and could not be given a control 
except upon judicial proceedings, and after giving se- 
ourity for responsible care. This being 80, it cannot 
be plausibly claimed that by an irresponsible admie- 
sion he may deprive his ward of important rights. A 
right of action is as much property as is a corporal 
possession, and in the case of a minor, is protected by 
law in the same way and under the same securities. 
The mother could not release it, even for full consid- 
eration, and by the most formal instrument. Much less 
therefore could she, by mere word of mouth, when 
not under oath, or otherwise chargeable with respon- 
sibility, destroy his right of action by her admissions. 
The Circuit judge was therefore right in his ruling.” 
This argument of the learned judge seems to me to be 
irrefutable; and if so, the question arises whether 
this same natural guardian can, by his conduct—by 
hie negligence, either voluntary or involuntary—de- 
stroy a right of action which it cannot admit away by 
word of mouth or the most formal writing. It seems 
plain to me that he cannot, but I shall speak of this 
further on. 

In the case of Keyser v. Chicago & G. T. Ry. Co., 56 
Mich. 559; S. C., 56 Am. Rep. 405, the question of the 
parent’s negligence was again brought to the atten- 
tion of this court. In the opinion filed in that oase 
Justice Sherwood rejected the doctrine that the child, 
two and one-half years old, could bea trespasser upon 
the railroad track to the extent of subjecting himself, 
without the right of redress, to the negligent acts or 
omissions of the defendant company, and said that 
the question of the parent’s negligence was, under the 
circumstances, properly submitted to the jury. 

It is also claimed that in two other cases this court 
has in effect adopted the New York and Massachu- 
setts rule as to the negligence of the parents being a 
bar to the right of action upon the part of the child. 
Hargreaves v. Deacon, 25 Mich. 1; East Saginaw C. R. 
Co. v. Bohn, 27 id. 503. I can find no shadow of au- 
thority for this claim, as regards the first-named case, 
as the negligence of the parents of the child is not 





352 


THE ALBANY LAW JOURNAL. 














even so much as mentioned in the opinion filed in 
that case. In thelattercase the point was made by 
the defendant that the mother of the child was negli- 
gent to such a degree as to preclude the recovery by 
the infant. It was simply held in that case in this 
court that the mother, from the facts, could not be 
presumed to have been negligent. The question 
whether such negligence, if it bad existed, would have 
prevented the right of action, was not passed upon 
except by inference. 

It may be contended that these decisions of our 
court, above referred to, have assumed, by inference 
at least, that the negligence of the parents would de- 
feat an action in the name and right of the infant. 
Be this as it may, it has certainly been treated as a 
proper question for the jury to decide in most cases; 
and in this particular case Iam satisfied, if the rule 
be as claimed, that there was no errorin submitting 
the question to the jury. But I am not content to let 
the question pass as a settled one in this State. At 
least Iam not willing to assent to the proposition that 
the negligence of any other person can become the 
contributory negligence of a plaintiff without his 
fault. It is settled, and must be so, that a child of 
tender years, of the age of this child in the case at bar, 
is not capable of fault or negligence in itself, and if 
not, I fail to perceive how, by any course of reason- 
ing, it can be made responsible for the fault of an- 
other, no matter who it may be. 

I cannot better state my own convictions than to 
use the language of the Supreme Court of Ohio 
(Welch, J.), as follows: ‘‘It is well settled that an 
adult person capable of self-control cannot recover for 
injuries occasioned by negligence when he has him- 
self been guilty of the negligence which contributed 
to the result. This rule of law is founded upon rea- 
son, and considerations of justice and public policy, 
which it seems tous are wholly inapplicable in the 
case of an infant plaintiff. These reasons and consid- 
erations are: (1) The mutuality of the wrong, enti- 
tling each party alike, where both are injured, to his 
action against the other, if it entitles either; (2) the 
impolicy of allowing a party to recover for his own 
wrong; and (3) the policy of making the personal in- 
terests of parties dependent upon their own prudence 
and care. All these are wanting in the case of an in- 
fant plaintiff. Noactioncan be maintained against 
him for the negligence of his parent or custodian; 
and it is difficult to perceive what principle of public 
policy is to be subserved, or how it can be reconciled 
with justice to the infant, to make his personal rights 
dependent upon the good or bad conduct of others. 
It is the old doctrine of the father eating grapes and 
the child’s teeth being set on edge. The strong ob- 
jection to it is its palpable injustice to the infant. Can 
it be true, and is such the law, that if only one party 
offends against an infant, he has his action, but that 
if two offend against him their faults neutralize each 
other, and he is without remedy. His right is to have 
an action against both.” 

The contrary doctrine would abandon the young 
and helpless, whom the courts are bound to protect, 
to the not always tender mercies of parents and guar- 
dians, and to wanton ill-treatment and injury, with- 
out hope of redress. Parents are oftentimes improvi- 
dent and careless, without any wickedness of heart or 
evil intent, and guardians are apt to be more careless 
and negligent of their wards than parents are of their 
children. The incapacity of the child should not be 
made to expose it to hurt or death, without redress or 
remedy, because of the fault, wanton or careless, of 
its natural protectors. The law aims to guard and 
shield children of tender years from the abuse of par- 
ents as well as of strangers. Why then should the 





fault of the parent—his wrong] against the child—i¢ 
contributing to the wrong of a stranger, exonerate the 
latter? 

Judge Cooley, in his work upon Torts, in a note to 
his discussion of this question, on page 682, says that 
it may be urged with some plausibility that the doc- 
trine of the New York court “‘is more likely to guard 
the interest of children and imbeciles than is the op- 
posite. Ifa heartless parent may suffer a child to take 
his first lessons in walking in the crowded streets of « 
city, and then when heis injured or killed, as in al] 
probability he would be, may recover for such injury 
or killing on the ground that the child himself is too 
young to be chargeable with negligence, there will not 
perhaps be wanting depraved custodians of children, 
unrestrained by any consideration of humanity, will- 
ing enough to count upon probable gains from such 
reckless conduct.’’ But*this argument must be predi- 
cated upon rare exceptions to the general rule of hu- 
man conduct, and presupposes cases where parents 
are willing to maim or murder their offspring from ava 
ricious motives. While such extreme and wicked cases 
may exist, they are in this enlightened age and in our 
civilization of very rare occurrence, and it will not do 
to found the policy of our law upon them. It is the 
child that is to be guarded and protected by the 
courts; andthe care cannot be too tender, nor the 
means of defense against injury too effective. There 
are a thousand cases of carelessness of heedlessness, 
without wantonness, to one of actual evil intent, and 
the policy of the law ought to be shaped as against the 
former. Therefore if the injury is occasioned by the 
negligence of the defendant—if the child be injured 
when it ought not to have been if reasonable and 
proper means of precaution had been used—the negli 
gence or fault of the parent or guardian ought not, in 
my opinion, to be taken into account. If the father 
or other person be suing on his own account for dam- 
ages to him, arising from loss of service, then the con- 
tributory negligence of the person so suing applies, as 
in other cases; but when the child brings the action, 
it should not be made responsible for another's fault 
beyond its consent or control. 

This little girl should not hobble on crutches 
through life because its mother was inconsiderate and 
careless of its welfare and safety, if the employees of 
the defendants are blamable for the loss of its limb. 
I agree with Justice Sherwood in the case heretofore 
cited (Keyser v. Chicago & G. T. Ry. Co.), that this 
child cannot be made or considered a trespasser upon 
the track of this railroad company. And the weight 
of authority elsewhere is decidedly against the posi- 
tion that a child of the age of this one can be a tres- 
passer, so as to justify or excuse the negligence of the 
company, if such negligence isfound. Lynch v. Nur- 
din, 1 Ad. & E. (N. 8.) 29; Ruilroad Co. v. Stout, 17 
Wall. 657; Daley v. Norwich & W. R. Co., 26 Conn. 
591; Birge v. Gardiner, 17 id. 507; Chicago & A. R. 
Co. v. Greyory, 58 Ill. 226; Kay v. Pennsylvania R. 
Co., 65 Penn. St. 269; Bellefontaine & [. R. Co. v. Sny- 
der, 18 Ohio St. 400; Isabel v. Hannibal & S. J. R. Co., 
60 Mo. 475; Keffe v. Milwaukee & St. P. R. Co., 21 
Minn. 207; 8S. C.,18 Am. Rep. 3938; Kansas Cent. R. 
Co. v. Fitzsimmons, 22 Kans. 686; 8. C., 31 Am. Rep. 
203. Achild of such a tender age as to be incapable of 
negligence canuot well become atrespasser. The Cir- 
cuit judge was right in instructing the jury that the 
little girl was not a trespasser. 

I find no error in the proceedings. Because of those 
noted above a new trial must be granted, and the 
judgment below reversed with costs. 

SHERWOOD, J. I concur in the result. 

CAMPBELL, C.J. Iconcur in granting a new trial. 
But I do not think the so-called discrediting testimony 
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of the flagman was compet 
upon his negligence as a ground of action, it might 
have been competent impeaching testimony, but there 
can be no impeachment on irrelevant matters. The 
question of imputed negligence dves not seem to me 
to be necessarily involved in the case, and I[ do not 
think desirable to discuss its limitations. 

Champlain, J., concurred. 

(To same effect, see Erie City Pass. Ry.Co. v. Schus- 
ter, 113 Penn. St. 412; 8S. C., 57 Am. Rep. 471.—Ep.] 
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NEW YORK COURT OF APPEALS ABSTRACT, 


APPEAL — ORDER — SURPLUS MONEYS.— No appeal 
lies to this court from an order of the General Term 
reversing au order of the Special Term confirming the 
report of a referee as to priority of rights to surplus 
moneys on foreclosure and ordering a new hearing be- 
fore another referee. If the inquiry into the right to 
the surplus be regarded asa special proceeding, then 
the order of the General Term is not final, and hence 
not appealable to this court. Code, § 190, subd. 3. If 
the inquiry is to be regarded as one made for the in- 
formation of the court under section 1015 of the Code, 
then, even if the order of the General Term affected a 
substantial right, it is not a final order, and therefore 
not appealable to this court. If the reference was 
ordered under that section to obtain information for 
the court, then if the court was not satisfied with the 
investigation and report made by the referee, it could, 
in the exercise of its discretion, set aside the report 
and vacate the order of reference, and order a further 
hearing before another referee; and in this view its 
order was discretionary, and not appealable to this 
court. March 8, 1887. Mutual Life /nsurance Com- 
pany of New York v. Anthony. Per Curiam. 





CRIMINAL LAW — FORGERY — EVIDENCE — ACCOM- 
PLICE — FICTITIOUS NAMES.— (1) Section 399 of the 
Code of Criminal Procedure, which requires a cor- 
roboration of the evidence of an accomplice before a 
conviction can be had, is complied with if there is 
some other evidence fairly tending to connect him 
with the commission of the crime. Prior to the enact- 
ment of this section it was customary for judges to in- 
struct jurors that they should not convict a defendant 
of crime upon the evidence of an accomplice unless 
such evidence was corroborated, and yet it was the 
law in this State that a defendant could be con- 
victed upon the uncorroborated evidence of an accom- 
plice if the jury believed it. This section has changed 
that rule of law, and requires that there should be 
simply corroborative evidence, which tends to connect 
the defendant with the commission of the crime. (2) 
Upon atrial for forgery, the people, for the purpose 
of showing the prisoner’s guilty knowledge of the 
character of the paper, may prove the uttering of 
other forged paper by him upon other occasions. 
Mayor v. People, 80 N. Y. 364. (3) Where a defendant 
is indicted by several fictitious names it is not error to 
repeat them all in administering the oath to jurors 
and witnesses. March 1, 1887. People v. Everhardt. 
Opinion by Earl, J. 


LANDLORD AND TENANT — NEGLIGENCE — CHILD 
FALLING THROUGH SKYLIGHT.— A landlord let rooms 
in a house overlooking an extension which was cov- 
ered with atin roof, and in which there was a sky- 
light. The tenant had leased the right to use the roof 
for the purpose of hanging out and drying clothes, and 
at the time she rented the room the landlord cautioned 
her about not letting children out on the roof. A 
child of a visitor of the tenant fell out of a window 
and through the skylight and wasinjured. Held, that 





the landlord was not liable. If there had been no roof 
at this place the plaintiff would on falling out of the 
window have come tothe ground. Can it be conten- 
ded in such case the defendant would have been liable? 
If not, how is his liability increased by the fact that 
there is aroof just below these windows, butin it 
there is a skylight which achild’s weight would break? 
If the defendant owes no duty in the one case to build 
a roof or wall or any other structure under these 
windows to catch people who fall out of them, how is 
his liability increased when he does build a structure 
with a roof but which does not absolutely prevent one 
from falling through it because of a skylight? But the 
liability seems to have been placed in the court below 
upon the duty which it is said the defendant owed Mrs. 
O’Brien to furnish her a reasonably safe roof*when he 
let her the right to go upon it to dry clothes. If that 
be assumed we do not see how plaintiff is aided. Mrs. 
O’Brien was not injured, nor any of her servants, by 
reason of the unfitness of the roof for the purpose for 
which it was to be used by her orthem. The plaintiff 
was not injured while he was using the roof at all. 
The duty of defendant to Mrs. O’Brien, in order to 
fulfill his contract with her in granting her permission 
to use the roof, is one thing, but the plaintiff cannot 
take advantage even of its violation unless at the time 
when the accident happened he was himself in some 
way connected with her, as in the performance of the 
duty for her, or in using the roof with her license — 
even if that would raise a duty — andin carrying out 
some right which she had herself. Larmore v. Crown 
Point Iron Co., 101 N. Y. 391; 4 East. Rep’r, 241. We 
think this case not distinguishable in principle from 
AcAlpin v. Powell, 70 N. Y. 126; 26 Am. Rep. 5565. 
March 1, 1887. Miller v. Woodhead. Opinion by 
Peckham, J. 


MASTER AND SERVANT — INFANT— DANGEROUS MA- 
CHINERY — NEGLIGENCE.—- The [plaintiff, a girl four- 
teen years old, was employed ip defeudant’s laundry 
to feed an ironing machine, which consisted of two 
rollers which revolved quite rapidly, and between 
which the collars were passed to be ironed. One of the 
rollers was kept hot, and there was a pressure of 200 
pounds upon the upper roller. There was no means 
by which the plaintiff could start or stop the rollers. 
This was done by agirl at the other end of the ma- 
chine. The machine was constructed and operated in 
the ordinary way, and before the accident in question 
no accident had ever occurred. The plaintiff had 
worked at the machine constantly for six weeks before 
the accident, and fully understood and appreciated 
its dangers, and was competent todo the work. On 
this occasion she had placed a collar between the rol- 
lers, and was endeavoring to straighten out a lap in the 
end, when her finger caught in the button hole, and 
her hand was drawn between the rollers, and she was 
injured. In an action against her employer for the in- 
jury thus caused, held, that the action could not be 
maintained. (1) The duty to furnish safe machinery 
means of course machinery that is safe, considering 
the use for which it is designed, for otherwise very 
little machinery could be operated. A steam engine 
may be built in the best manner, of the best materials, 
etc., and yet there is the possible danger inherent in 
the nature of the machine itself, as operated by such 
an element, which may lead to an explosion that could 
not be foreseen or guarded against. Nor does the duty 
of furnishinga safe machine oblige an employer to 
furnish the best possible appliances. His duty is dis- 
charged when he furnishes a machine which is reason- 
ably safe and suitable. Burke v. Witherbee, 98 N. Y. 
562. Weare of opinion that the defendant in this case 
fully complied with all his legal obligations in this be- 
half. (2) There is no doubt that in putting a person of 
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immature years at work upon machinery which in 
some respects may be termed dangerous, an employer 
is bound to give the employee such instructions as will 
cause him to fully understand and appreciate the 
difficulties and dangers of his position, and the neces- 
sity there is for the exercise of care and caution; 
merely going through the form of giving instructions, 
even if such form included every thing requisite toa 
proper discharge of his duties by such employee if 
understood, would not be sufficient. In placing a per- 
son of this description at work upon dangerous ma- 
chinery, such person must understand in fact its 
dangerous character, and be able to appreciate such 
dangers and the consequences of a want of care, be- 
fore the master will have discharged his whole duty to 
such an employee. Sullivan v. India Mfg. Co., 113 
Mass. 396 at 399; Finnerty v. Prentise, 75.N. Y. 615, 
MS8., opinion, Andrews, J., where such rule is recog- 
nized as existing in this State. If a person is so young 
that even after full instructions he wholly fails to 
understand them, and does not appreciate the dangers 
urising from a want of care, then he is too young for 
such employment, and the employer puts or keeps him 
at such work at hisown risk. The plaintiff had not, it 
is true, received any instructions as to the dangers 
from the defendant or his agents, as she says, but she 
had acquired the information in fact from the best of 
all teachers, that of practical experience. She knew 
therefore all that the instructions of the defendant 
would have imparted to her. This was enough. Being 
of an age to appreciate and having ful) knowledge of 
the danger, and at the same time being competent to 
perform the duty demanded from her, the fact that 
she was a minor does not alter the general rule of law 
upon the subject of employees taking upon themselves 
the risks which are patent and incident to the employ- 
ment. DeGraff v. New York Cent., etc., R., 76 N. Y. 
125; Coombs v. New Bedford Co., 102 Mass. 572 at 585; 
Sullivan v. Indian Mfg. Co., 113 id. 396-8; King v. R. 
Co., 9 Cush. 112. March 8, 1887. Hickey v. Taaffe. 
Opinion by Peckham, J. Ruger, C. J., and Danforth, 
J., dissenting. 


MUNICIPAL CORPORATION —CARE OF STREETS — 
DEDICATION -— SIDEWALKS — PRESENTING CLAIM — 
EVIDENCE — ORDINANCE — PREVIOUS ACCIDENTS — 
CONTRIBUTORY NEGLIGENCE.—(1) Under its charter 
the village of Saratoga Springs is charged with the care 
and bound to keep its streets and sidewalks in a 
reasonably safe and proper condition for public use, 
and for neglect of such duty it is liable for damages to 
persons who, without fault on their part, receive in- 
juries thereon. (2) Where the undisputed evidence 
shows that one of the principal streets in a village has 
been opened for forty years; that it was extensively 
used by the public; that the sidewalk had been laid 
out and used during all that time; and that the village 
had assumed jurisdiction over it, held, thata jury 
might properly find therefrom that the street for its 
whole width had been dedicated to and accepted by 
the public, and that it was legally and lawfully one of 
the streets of the village. Cook v. Harris, 61 N. Y. 
48. (3) By section 54 of the charter, the trustees were 
authorized for the purpose of providing the means of 
sustaining the several departments and defraying the 
expenses of the corporation, to levy and collect an 
annual tax, for the support of roads, bridges, culverts, 
streets, lanes and alleys within the village. Held, that 
the word “streets ’’ iucluded not only the roadway for 
teams but also the sidewalks for pedestrians. (4) 
A claim for personal injuries caused by falling on an 
icy sidewalk in the village of Saratoga Springs is not 
required to be presented to nor audited under the act 
1875, chapter 517. (5) Plaintiff gave in evidence an 
ordinance of the village, which imposed penalties 





upon persons who should throw any snow or ice from 
roofs upon sidewalks, and upon the owners and occu- 
pants of lots or buildings who should neglect to keep 
the sidewalks in front of their lots and buildings free 
and clear of snow and ice. Held no error. (6) Eyi- 
dence of previous similar accidents at the same place 
is competent. (7) At defendant's request the court 
declined to charge the jury: ‘‘ Thatif the obstruction 
was visible and apparent to any passer-by the plaintiff 
was guilty of negligence in attempting to cross it;” 
and also, that “‘ if the defect complained of was such 
as would be seen by an ordinary person passing along 
the street, it was negligence for the plaintiff to attempt 
to pass over the defect, but she should have gone 
around the same.”’ Held, that as the judge had already 
sufficiently laid down the rule of Jaw as to plaintiff's 
contributory negligence, it would not have been proper 
to charge as requested. March1, 1887. Pomfrey v. 
Village of Saratoga Springs. Opinion by Earl, J. 

DEFECTIYE SIDEWALKS—COSTS.—-The costs in 
an action commenced in August, 1880, against a munici- 
pal corporation to recover damages for injuries sustain- 
ed by falling upon a defective sidewalk, are yoverned by 
the act of 1859, chapter 262, section 2. Under that sec- 
tion of the law this court substantially held that cases 
for the recovery of damages for injuries sustained by 
reason of the negligence of the servants of a municipal 
corporation were not within its purview. McClure y. 
Supervisors of Niagara, 3 Abb. Ct. App. Dec. 83; 
Howell v. City of Buffalo, 15 N. Y. 512; McGoffin vy. 
City of Cohoes, 74 id. 387. All of these cases did not 
arise under the act of 1859, but the principle decided 
in them is as stated. The General Term in this case, 
and in Dressel v. City of Kingston, 32 Hun, 526, deci- 
ded differently upon the authority of Baine v. City of 
Rochester, 85 N. Y. 523. That case, we think, does not 
go the extent assumed by the General Term. In the 
first place it arose under the section of the Code above 
cited, and also the cause of action was ex contractu. It 
was held thatin such an action it was not an answer 
to the requirement of that section of the Code to show 
that the city treasurer, the chief fiscal officer of the 
city, was not authorized to adjust or pay the claim 
upon presentation. Itis true that in the opinion in 
the Buine case it is not specially stated that the action 
arose on contract, yet this was its character, and the 
decision was made with such fact existing. Nothing 
was said in the opinion as to those other cases above 
cited, and it cannot be supposed that with reference 
to actions which were commenced while the act of 
1859 was in force, the court meant to overrule them 
without making any reference to them whatever. The 
Baine case is authority for just what was then decided’ 
and it has not yet been decided that under the section 
of the Code (3245) in an action of this nature a presen- 
tation of the claim must be made in accordance with 
its provisions before the commencement of the action, 
on pain of being deprived of costs, even if the plaintiff 
be auccessful. March 8, 1887. Taylor v. City of Cohoes. 
Per Curiam. 


Statute — STATE HALL — CLEANING-WOMEN — 
COMPENSATION — ACT 1876, CHAP. 193.— By chapter 
193 of the Laws of 1876 it was enacted that persons em- 
ployed as firemen, etc., and cleaning women at the 
State Hall should receive such per diem compensation 
as was paid to personsemployed in like capacity at the 
Capitol. Held, that the mere change of location of 
the senate and assembly chambers from the Old to the 
New Capitol did not operate to change tbe salaries of 
the persons employed to keep them clean, nor of those 
employed in the State Hall, the amount of whose pay 
depended upon that of the persons employed in the 
Capitol. March 8, 1887. Pool vy. State. Opinion by 
Rapallo, J. 
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TAXATION — EXEMPTION — ALMS-HOUSE.— (1) The 
plaintiff was a corporation organized and carried on 
for the purpose, as stated in its by-laws, ‘ to provide 
and maintain a place of refuge forcolored orphans 
where they shall be boarded and suitably educated 
until of an age to be bound or apprenticed.”’ Held, 
that its lands exclusively used for the purposes of its 
organization were exempt from taxation under 1 Rev. 
St. 388, subd. 14, § 4, as amended by ch. 136, Laws 
of 1866, which exempts alms-houses from taxation. At 
first it might be thought — and it has been claimed — 
that this statute refers to such alms-houses as are the 
property of the public and are used and controlled by 
pablic authorities as the receptacles of public paupers 
in accordance with the general system of the poor laws 
of our State. This kind of claim was made in the case 
of the Swiss Benevolent Society in the precise language 
above used, and in that case, reported in the ** Daily 
Register,” Sept. 12, 1885, the New York General Term 
held that the argument was not sound, and for reasons 
which we thinkare entirely valid. In the first place 
it may be observed that there is no occasion for so 
narrow a construction of the statute arising from the 
language used. The statute in terms includes prup- 
erty other than such as is owned by the public, as it in- 
cludes any corporation incorporated for the reforma- 
tion of offenders, or to improve the moral condition 
of seamen, both of which may be private corporations, 
aud so too an alms-house may be a private corporation. 
The building of the plaintiff comes within the fair 
meaning of an alms-house, which is defined as a house 
appropriated for the poor. This certainly is the case 
with the building of the plaintiff. It is appropriated 
wholly for the poor who are colored orphans and where 
they are to have a place of refuge and to be boarded, 
clothed and suitably educated, etc., gratuitously. 
What seems a still stronger reason for denying the 
correctness of the claim that the statute refers only to 
the well-known public alms-houses is the fact that in 
treating of the general subject of the support of the 
poor, the Legislature (1 R. 8S. 614) by a special Psec- 
tion (page 631, § 72) made this provision for the 
public alms-houses just spoken of, ‘‘ every poor-house, 
alms-house or other place provided by any city, town 
or county for the reception and support of the poor, 
and all real and personal property whatever, belong- 
ing to or counected with the same, shall be exempt 
from all assessment and taxation,” ete. (2) Assessable 
property, in the city of New York, which ison the 
books at the time they are closed on May first of each 
year (§ 1814, etc., Consolidation Act) must remain 
so for the purposes of taxation under the assessment- 
roll that is to be compiled from the record for that 
year. There is no power anywhere after that to take 
the real estate out of that record and out of the roll, 
because since the closing of the record the property 
has passed into the hands of an institution exempt 
from taxation. March 1, 1887. Associution for the 
Benefit of Colored Orphans y. Mayor, etc., af New York. 
Opinion by Peckham, J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

CHATTEL MORTGAGE—MORTGAGOR REMAINING IN 
POSSESSION AND SELLING—WHO CAN ATTACK—SUBSE- 
QUENT MORTGAGEE—‘‘ GOOD FAITH’’ — PEREMPTORY 
INSTRUCTION.—(1) In an action of replevin brought by 
aprior against a subsequent mortgagee of chattels 
consisting of the mortgagor's stock in trade, in which 
the defendant sought to defeat the plaintiff's mortgage 
as being-in fraud of creditors because it was con- 
templated thereunder that the mortgagor should re- 











main in possession, and prosecute the basiness in the 
ordinary mode, held, that the defendant, although in 
possession, was to be considered as a creditor at large, 
and that the plaintiffs mortgage was not open to at- 
tack by him. A statutory rule making the question 
of fraud or good faith a question for the jury does not 
prevent the court from giving a peremptory instruc- 
tion when the evidence is substantially all one way. 
(2) The words ‘‘ purchaser or mortgagee in good 
faith,” as used in 2 How. Stat. Mich., § 6193, provid- 
ing, that as to such a purchaser or mortgagee a prior 
mortgage, unaccompanied by delivery, shall be void 
unless filed, mean a purchaser or mortgagee for valu- 
able cOnsideration without notice. In Kohl v. Lynn, 
34 Mich. 360, the Supreme Court of Michigan said that 
“the statute which makes a mortgage of chattels, 
which has not beeu recorded, void against subse- 
quent purchasers or mortgagees in good faith, uses 
those terms in the sense which has always been at- 
tached to them by judicial decisions.’’ Guided by this 
rule, which we deem a sound one, we concur with the 
court below in holding that the words ‘‘ mortgagee in 
good faith’? mean the same thing as ‘“‘ mortgagee for 
avaluable consideration without notice.” Itis in- 
sisted in the principles announced in Swift v. Tyson, 
16 Pet. 1, and Railroad Co. v. Nat. Bank, 102 U. 8. 14, 
sustain the proposition that the bank was a mortgagee 
in good faith, although the mortgage to it may be held 
to have been given merely as security for past indebt- 
edness. The general doctrine announced in Swift v. 
Tyson was that one who becomes the holder of nego- 
tiable paper, before its maturity, in the usual course of 
business, and in payment of an existing debt, is to be 
deemed to have received it for a valuable considera- 
tion, and is therefore unaffected by any equities ex- 
isting between antecedent parties. In that case Mr. 
Justice Story said that the rule was applicable as well 
when the negotiable instrument was received as se- 
curity for as when received in payment of a pre-exist- 
ing debt. In Railroad Co. v. Nat. Bank it was held 
conformably to the recognized usages of the commer- 
cial world, that ‘‘ the transfer before maturity of ne- 
gotiable paper as security for an antecedent debt 
merely, without other circumstances, if the paper be 
so indorsed that the holder becomes a party to the 
instrument, although the transfer is without express 
agreement by the creditor for indulgence, is not an 
improper use of such paper, and is as much in the us- 
ual course of commercial business as its transfer in 
payment of such debt. In either case the bona fide 
holder is unaffected by equities or defenses between 
prior parties of which he had no notice.” Do these 
principles apply to the case of a chattel mortgage 
given merely as security for a pre-existing debt, and 
in obtaining which the mortgagee has neither parted 
with any right or thing of substance, nor come under a 
binding agreement to postpone or delay the collection 
of his demand? Upon principle, and according to the 
weight of authority, this question must be answered 
in the negative. The rules established in the inter- 
ests of commerce to facilitate the negotiation of mer- 
cantile paper, which for all practical purposes passes 
by delivery as money, and is the representative of 
money, ought not in reason to embrace instruments 
conveying or transferring real or personal property as 
security for the payment of money. At any rate, 
there is nothing in the usages of merchants, as shown 
in this record, or so far as disclosed in the adjudged 
cases, indicating that the necessities of commerée re- 
quire that chattel mortgages be placed upon the same 
footing in all respects as negotiable securities which 
bave come to the hands of a dona fide holder for value 
before their maturity. Such a result, if desirable, 
must be attained by legislation rather than by judi- 
cial decisions. Morse v, Godfrey, 3 Story, 364, 389; 
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Dickerson v. Tillinghast, 4 Paige, 215; Rison v.Knapp, 
1 Dill. 186, 200, 201; Johnson v. Peck, 1 Woodb. & M. 
336. March 7, 1887. People’s Sav. Bank v. Bates. 
Opinion by Harlan, J. 


TAXATION — RAILROAD COMPANIES — EXEMPTION— 
BRANCH ROAD—MISSOURI ACT OF MARCH 21, 1868.—A 
so-called branch railroad built under Missouri act of 
March 21, 1868, under which the so-called branches are 
managed separately from the main line, and have dis- 
tinct stock, and although there is but one board of di- 
rectors, that board is required, in all matters ‘‘di- 
rectly and specially affecting the interests’? of the 
branch road, to follow the instructions of the stock- 
holders of the branch, is substantially an independ- 
ent road; and such a branch built by a company 
which was incorporated under a charter exempting 
its stock from taxation previous to the Constitution 
of 1865, which allows no such exemption, is not enti- 
tled to the benefit of such exemption. March 7, 1887. 
Chicago, B. & K. C. R. Co. v. State. Opinion by Har- 
lan, J. 


WILL—PAROL EVIDENCE—TO EXPLAIN BEQUEST— 
RELIGIOUS SOCIETIES—O WNERSHIP OF LAND—ILLINOIS 
ACT.— (1) In case of a bequest of a testator’s residuary 
estate *‘ to be equally divided between the Board of 
Foreign and the Board of Home Missions,” it appearing 
that several different religious denominations,including 
the Presbyterians, have boards of home and foreign 
missions, held, that parol evidence was admissible to 
show that the testator was an elder of a Presbyterian 
Church, whose contributions to home and foreign 
missions were always sent to the Presbyterian boards; 
that he took especial interest in the work of those 
boards, and contributed to them, but not to societies 
of other denominations; and that this evidence, taken 
in connection with the fact that the testator, in other 
parts of the will, made other bequests to the Presby- 
terian Church, and objects connected with, it showed 
the Presbyterian Boards of Home and Foreign Mis- 
sions to be entitled to receive the bequest. Of the 
competency of this evidence there can be no doubt. 
The purpose of it was to place the court, as far as pos- 
sible, in the situation in which the testator stood,and 
thus bring the words employed by him into contact 
with the circumstances attending the execution of 
the will. Such proof does not contradict the terms 
of that instrument, nor tend to wrest the words of the 
testator from their natural operation. It serves only 
to identify the institutions described by himas ‘ the 
Board of Foreign and the Board of Home Missions;”’ 
and thus the court is enabled to avail itself of the 
light which the circumstances in which the testator 
was placed at the time he made the will would throw 
upon his intention. “Thelaw is not so unreasona- 
ble,”’ says Mr. Wigram, ‘‘as to deny to the reader of 
an instrument the same light which the writer en- 
joyed.”” Wig. Wills (2d Am. ed.) 161. The proof 
made a case of latent ambiguity. Such an ambiguity 
may arise “either when it names a person as the ob- 
ject of a gift, ora thing as the subject of it, and there 
are two persons or things that answer such name or 
description; or secondly, it may arise when the will 
contains a misdescription of the object or subject.” 
Patch v. White, 117 U. 8S. 217. In thesame case it was 
observed that ‘‘ as a latent ambiguity is only disclosed 
by extrinsic evidence, it may be removed by extrinsic 
evidence.’ See also Allen’s Ex’rs v. Allen, 18 How. 
385, 993; Hinckley v. Thatcher, 139 Mass. 477; Breck- 
inridge v. Dugean, 2 A. K. Marsh. 51; Morgan v. Bur- 
rows, 45 Wis. 217; Brewster v. McCall, 15 Conn. 274; 
Tilton v. Society, 60 N. H. 382; 1 Jarm. Wills, 423, 431; 
1 Greenl. Ev., § 290. (2) Under the general corporation 
law of Illinois (act of April 18, 1872), which provides, 
among other things, for the incorporation of ‘‘any 





church, congregation or society formed for the pur- 
pose of religious worship,’’ and restricts the amount 
of land that may be held by “any corporation that 
may be formed for religious purposes under this act, 
or any law of this State for the incorporation of re. 
ligious societies,’’ to ten acres, only corporations 
formed for the purpose of religious worship, and not 
benevolent or missionary societies, are intended to be 
restricted in their ownership of real estate. Assum- 
ing, for the purposes of this case only, that a church, 
congregation or society formed under the laws of an- 
other State, for purposes of religious worship in that 
State, could not lawfully receive by gift, devise or 
purchase land in Illinois in excess of the quantity 
which may be received in either of those modes by a 
similar corporation formed under the laws of Illinois, 
we are satisfied that the sections last quoted from the 
act of 1872 do not embrace corporations of the class to 
which these Boards of Foreign and Home Missions 
belong. The Board of Foreign Missions of the Pres- 
byterian Church in the United States of America was 
formed ‘for the purpose of establishing and conduct- 
ing Christian missions among the unevangelized or 
pagan nations, and the general diffusion of Christian- 
ity.’’ Its power to hold real or personal estate in New 
York is restricted to such quantity as will produce an 
annual income not exceeding $20,000. The object of 
the Board of Home Missions of that church is ‘ toas- 
sist in sustaining the preaching of the gospel in feeble 
churches and congregations in connection with the 
Presbyterian Church in the United States, and gener- 
ally to superintend the whole of home missions in the 
behalf of such church, as the genera] assembly shall 
from time to time direct; and also to receive, take 
charge of and disburse all property and funds which 
at any time, and from time to time, may be intrusted 
to said church or said board for home missionary pur- 
poses.” It cannot take or hold real or personal prop- 
erty the annual income of which shall exceed $200,000. 
While these boards are important agencies in aid of 
the general religious work of the Presbyterian Church 
in the United States of America, neither of thew is in 
any proper sense, or in the meaning of the 35th sec- 
tion of the act of 1872, a church, congregation or so- 
ciety formed for the purpose of religious worship. 
The counsel for the plaintiff in error seem to lay stress 
upon the more general words, “formed for religious 
purposes,” in the 42d section of the act; but mani- 
festly the other parts of the same section and _ previ- 
ous sections show that the only corporations intended 
to be restricted in the ownership of land to ten acres 
were those formed for the purpose cf ‘‘ religious wor- 
ship,”’ and not to organizations commonly called be- 
nevolent or missionary societies. The reasons of pub- 
lic policy which restrict societies formed for the pur- 
pose of religious worship in their ownership of real 
estate do not apply at all, or if at all, only with di- 
minisbed force, to corporations which have no eccle- 
siastical control of those engaged in religious worship, 
and cannot prescribe the forms of such worship, nor 
subject toecclesiastical discipline those who fail to 
conform to the rules, usages or orders of the religious 
society of which they are members. March 8, 1887. 
Gilmer v. Stone. Opinion by Harlan, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


AGENCY—FRAUD OF SPECIAL—LIABILITY OF PRIN- 
CIPAL.—D., the special agent of L., constituted for the 
particular and sole purpose of selling lot five, for the 
purpose of inducing the plaintiff to buy, fraudulently 
showed her lot seven (a lot of greater value) as being 
lot five. Relying on the representation as true, plain- 
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tiff purchased and received a deed of lot five, believ- 
ing it to be the lot pointed out to her by D. L. neither 
knew of, authorized, nor ratified this fraud on the 
part of his agent. Plaintiff never demanded, and L. 
never refused, a rescission of the contract and resti- 
tution of the purchase-money. Held, that plaintiff 
could not maintain an action against L. to recover the 
difference in value between the two lots as damages 
for the fraud of the agent in effecting the sale; that 
her only remedy against L. wasto demand a rescission 
of the contract and repayment of the purchase-money. 
Whether an action in tort will ever lie against the 
principal for misrepresentation of the agent, known 
by the agent to be false, but not by the principal, isa 
question which has given rise to considerable discus- 
sion and some conflict of opinion. See Benj. Sales, 
§§ 697-709; Bigelow Lead. Cas. Torts, 34; 8 Am. Law 
Kev. 631. When an agent, in the course of a princi- 
pal’s business, and within the scope of his agency, has 
been guilty of negligence, trespass or the like, the 
principal is liable in an action for damages, and the 
amount of the recovery in such cases is co-extensive 
with the injury sustained by the plaintiff in the ac- 
tion, and is not limited to the amount of benefit re- 
ceived by the plaintiff from the tort of his agent. We 
fail to see any sensible distinction in this respect be- 
tween a case of fraud and that of any other tort; and 
the authorities generally hold that an action for dam- 
ages fur the deceit of the agent will lie against the 
principal. This proceeds, not on the ground of 
any imputation of vicarious fraud to the princi- 
pal, but upon the familiar doctrine of the law of 
ageucy—respondeat superior. Story Ag., § 452; Add. 
Cont. 94; Hern v. Nichols, 1 Salk. 289; Locke v. 
Stearns, 1 Metc. 560; White v. Sawyer, 16 Gray, 586; 
Jeffrey v. Bigelow, 13 Wend. 518; Sandford v. Handy, 
23 id. 260; Bennett v. Judson, 21 N. Y. 238; Durst v. 
Burton, 47 id. 167; Rhoda v. Annis, 75 Me. 17; Udell 
y. Atherton, 7 Hurl. & N. 171; Barwick v. English 
Joint-stock Bank, L. R., 2 Exch. 259; Swift v. Win- 
terbotham, L. R., 8 Q. B. 244; Mackay v. Commer- 
cial Bank of N. B., 30 L. T. (N. 8S.) 180; Swire v. 
Francis, 3 App. Cas. 106. That the case of Western 
Bank of Scotland v. Addie, 1 H. L. Sc. 145, does not 
lay down a general proposition as so all contracts, but 
was intended to be confined to the particular and pe- 
culiar facts of the case, is evident from was is said in 
the subsequent case of Houldsworth v. Glasgow Bank, 
5 App. Cas. 317. See however Kennedy v. McKay, 43 
N. J. L. 288. But while we think that an action in 
tort for damages may be maintained against the prin- 
cipal for the fraud of his agent, yet we are all agreed 
that upon the facts of this case no such action can be 
sustained, and that plaintiff's only remedy against de- 
fendant Lyon would be to rescind the contract, and 
reclaim the purchase-money. Minn. Sup. Ct., Feb. 
16, 1887. Davies v. Lyon. Opinion by Mitchell, J. 


BANK—NATIONAL—USURIOUS INTEREST—WHO CAN 
ENFORCE FORFEITURE.—The right of action against a 
national bank for collecting usurious interest, given 
by Rev. Stat. U. S., $5198, to the person paying it *‘ or 
his legal representatives,”’ is not available to a judg- 
ment creditor of such person. By the terms of this 
section the relief granted is confined to the debtor or 
his legal representatives, to be obtained by either 
only in an action in the nature of an action of debt, 
commenced within two years from the time the usu- 
rious action occurred. It does not therefore extend 
to the creditor of the debtor, as he is in no sense the 
debtor's legal representative; nor does it give to the 
creditor an action in equity to subject the forfeiture 
to the satisfaction of hisdebt. The right not being 
given, it cennot be supplied by intendment. No lati- 
tude of construction is permissible of a statute provid- 








ing a forfeiture as a penalty for its violation, and a 
remedy for its recovery. He who seeks to recover the 
amount forfeited must be the person authorized to 
sue, and must bring the action provided for. No other 
can have the redress, nor can it be obtained in any 
other action. These are familiar principles, and need 
no citation of authority to sustain them. The direct 
question as to right of creditor to sue, involved in this 
cause, has not been before the Supreme Court of the 
United States, so far as we are advised; but the stat- 
ute in question has been often before that court in 
kindred aspects, and in each the plain intimations of 
the court have been that it was susceptible only of the 
construction which we have givenit. Tenn. Sup. Ct., 
Feb. 17, 1887. Barret v. Shelbyville Nat. Bank. Opin- 
ion by Snodgrass, J. Trunkey, J., dissenting. 


BoND—CONDITIONAL DELIVERY—SURETY’S LIABIL- 
Iry.—It has been long settled in this State, by a line 
of decisions which seem to be supported by the weight 
of authority, that it is good defense to an action ona 
bond that a defendant, who is a surety, intrusted the 
bond to the principal obligor as an escrow, without 
authority to deliver it only on the express condition 
that other named persons should join as sureties in 
its execution prior to such delivery, and that the in- 
strument was delivered to the obligee in violation of 
this condition. Guild v. Thomas, 54 Ala. 414, and au- 
thorities there cited; Bibb v. Reid, 3 id. 88. There 
are two established modifications of this rule: (1) It 
does not apply to commercial paper which has come 
into the hands of a bona fide purchaser before matur- 
ity, who is without notice of the condition. Marks v. 
First Nat. Bank, 79 Ala. ; 1 Dan. Neg. Inst. (3d ed.), 
§§ 855, 856. (2) It does not apply where the surety, 
having knowledge or notice of the delivery of the 
bond, suffers the principal to act under it to the preju- 
dice of the obligee, so as to waive the condition, and 
thus estop the surety from insisting on the defense. 
Wright v. Lang, 66 Ala. 389. Ala. Sup. Ct., Feb. 21, 
1887. Smith v. Kirkland. Opinion by Somerville, J. 

CARRIERS — OF PASSENGERS — STIPULATIONS ON 
TICKET.—(1) A passenger who buys and signs a coupon 
railroad ticket cannot plead that he is not bound by 
special stipulations written in small type on the ticket 
because his attention was not called to them. (2) Stipu- 
lations printed on a railroad coupon ticket, setting 
forth that the company issuing the ticket acts only as 
agent for other companies over whose lines the ticket 
purports to pass the passenger, and limiting its liabil- 
ity in respect to such lines, are binding on a passenger 
who signs a contract on the ticket referring to such 
stipulations. We have little doubt that the transac- 
tion of purchasing the ticket at Florence was some- 
what hurried, but the plaintiff signed the contract, 
and in doing so certainly made himself a party to all 
the conditions therein stated. It would tend to dis- 
turb the force of all such contracts, if one in posses- 
sion of ordinary capacity and intelligence were al- 
lowed to sign acontract, and act under it in the en- 
joyment of all its advantages, and then to repudiate it 
upon the ground that its terms were not brought to 
bis attention. In the absence of fraud, misrepresen- 
tation or mistake, it must be presumed that he read 
the contract and assented to its conditions. Laws. 
Carr., §102; 32 Am. Dec. 506,and note. Nor do we 
think that the plaintiff could disregard the stipula- 
tions on the ground that they were ‘unreasonable, 
and contrary to the policy of the law.”” It may be 
true that the weigat of authority isin favor of exclud- 
ing negligence altogether as an element of contract 
between the carrier and his employer, and of holding 
the former to a rigid accountability for every degree 
of negligence, without the power by contract, or in any 
mode to divest himself of it. But as we understand 





358 


THE ALBANY LAW JOURNAL. 














it, the carrier may, in all other respects except as to 
negligence (and there is no such complaint in this 
case), limit his liability by special contract—more es- 
pecially as to all lines beyond his own road. See 
Piedmont Co. v. Columbia & G. R. Co., 19 8. C. 380; 
Laws. Carr., § 28; Thomp. Carr. 525; Redf. Carr., 
§ 138, and the authorities cited. 8. C. Sup. Ct., Feb. 
8, 1887. Bethea v. Northeastern R. Co. Opinion by 
McGowan, J. 


OF GOODS—PERISHABLE FREIGHT—DELAY— 
FLOOD.—Where the transportation of freight, perish- 
able in its nature, is interrupted and delayed by a 
flood in a river which the track of the railroad crosses 
and the freight decays, and there is no negligence on 
the part of the common carrier in taking care of the 
freight or otherwise, the loss is attributable to the 
flood as an act of God, and the carrier is not liable. 
That a similar flood had occurred once in each of the 
two preceding years, but the carrier had not, by 
changing the construction of its road, or providing 
other means of crossing the river, avoided the deten- 
tion, does not render him liable, such floods being up 
to the time of the trial of the cause otherwise unpre- 
cedented. Fla. Sup. Ct., March 1, 1887. Norris v. 
Savannah, F.& W. Ry. Co. Opinion by Raney, J. 


—_—_>__—_ 


OUR NEW YORK LETTER. 


‘THE General Term of this department is for the first 

time in over twenty years nearly abreast of its 
work. The doubling up of the equipment, as first ad- 
vocated in these letters, has more than doubled the 
capacity of the machinery for turning oat work in this 
department. A lawyer who is diligent and wants to 
push his appeal can get his argument heard in from 
sixty to ninety days. The General Term of this de- 
partment as at present constituted is very able, the 
judges are diligent, scholarly and prompt in rendering 
decisions, and it is to be doubted if we have had a 
stronger bench than the present one for many years. 
The selection of Judge Bartlett was a very happy one, 
and his appointment has added strength to the bench. 
While the appointment of Judge Van Brunt as presid- 
ing justice was a fitting recognition of his ability as a 
jurist, many of the bar felt that Judge Brady really 
merited that appointment, but it seldom happens that 
the justice whose qualities and capacity peculiarly fit 
him for the duties of presiding justice receives the 
recognition to which he is entithed—particularly 
where politics play a part. You will recall, for in- 
stance, the appointment of Chief Justice Richardson, 
of the Court of Claims at Washington, over the head 
of Judge Nott, a jurist in every way his superior, and 
who was iu the opinion of most of the practitioners in 
that court the coming chief justice. 

Our bar has received a very large influx of foreign 
talent in the last three years. Most of the distin- 
guished lawyers who have come here with estublished 
reputations have at once entered upon a large ard lu- 
crative practice. Mr. Conkling was the first of the 
class referred to to cast his fortunes with the New 
York bar. His success was immediate. He did not 
come here with the reputation of a great lawyer, 
although few men in the nation were better known 
than Mr. Conkling. At first the tendency of the law 
yers was to decidedly underrate his attainments and 
ability. His achievements however have compelled a 
modification of opinion, and his great ability. espec- 
ially as an advocate, is now generally conceded. Few 
will claim that his forte lies in dealing with abstruse 
questions of law, or that he isa profound scholar in 
the philosophy of thelaw. His training has not been 
in that school, but he has one quality most valuable in 











a horse or a lawyer—he “gets there.’’ This quality is 
generally recognized by litigants, and Mr. Conkling is 
very likely to be retained by one side or the other iy 
most of the important causes tried here. I question 
whether there is a more forcible speaker at our bar, 
Mr. Joseph Choate may excel him in polish, as he cer. 
tainly does in brilliancy of wit and readiness of repar- 
tee, but with all the other qualities that go to make 
up the equipment of a successful advocate, Mr. Conk- 
ling is abundantly supplied. Notwithstanding the emi- 
nence attained by Mr. Conkling, the leaders of our 
bar, me judice, are Mr. James C. Carterand Mr. Joseph 
H. Choate, and I think this designation would be sub- 
stantiated by a majority of the lawyers here. Mr, 
Evarts has to a great extent withdrawn from the 
smoke and din of the battle, and is now seldom heard 
except in the Supreme Court of the United States or 
the Court of Appeals. Mr. Robert G. Ingersoll is an- 
other prominent man who has recently located here. 
Mr. Ingersoll is likely to continue to derive his great- 
est reputation and fame from the “ Mistakes of 
Moses,” and although he is understood to derive a 
very handsome income from his law practice, I am in- 
clined to think he is more earnest in bis denunciation 
of “‘ Brimstone” than in his advocacy of the princi- 
ples of Blackstone. Mr. Daniel Dougherty was so en- 
couraged by his success in the Cleary case, and the 
compliments received from the bar, that he too has de- 
cided to open an office here. The latest addition to 
the ranks of distinguished counsel is Judge Hoadly, 
of Cincinnati, easily the leader of the Ohio bar when 
he left there a few weeks since. One of bis old part- 
ners goes with him into the new firm here. 
Cincinnati has a very strong bar, and the handsom- 
est court-house in the United States. The old court 
house was burned three years ago by a mob, it will be 
remembered, and with it one of the most complete 
law libraries in the world. From the ashes of the old 
court-house has arisen a temple that is indeed a fit- 
ting abode for the blind goddess. The court-rooms 
are models for us. They are light, airy and well ven- 
tilated, the decorations are modest and tasteful, and 
the general arrangement admirable. The building 
contains accommodations for the various courts of 
record, State and county, and forsome of the finan- 
cial departments of the county as well. There isa 
large and comfortable waiting room for witnesses, 
and a coat and bat room for the use of attorneys. The 
consulting rooms of the judges are light, tastefully 
furnished, and one is not required to give a password, 
or crawl on one’s hands and knees, to enter there if 
one has business there. The Bar Association has its 
library in this building, and possesses all the facilities 
for study and investigation. The library now includes 
about 12 000 volumes, and isa very good working equip- 
ment. Before the fire the library contained nearly 
25,000 volumes. The association numbers about 400 
members, and in return for the facilities extended to 
the judges, receives its rent free from the county. 
The librarian, Mr. Myers, is indeed a librarian, and 
has occupied his present position for nearly a quarter 
of acentury. He is an enthusiast, and an expert in 
the literature of the law, has all the leading cases at 
his fingers’ ends, and can tell you the name of the re- 
porter of the Common Pleas of Timbuctoo, or where 
every decision of Asber-Beni-Pal can be found if it is 
required. On the occasion of a recent trial in Cincin- 
nati in which I was engaged, it was necessary for me 
to avail myself of the courtesies of the library ex- 
tended by the counsel with whom I was associated, 
and I was very much interested in talking with Mr. 
Myers about some of his treasures, and while my lim- 
ited acquaintance does not include over about 250 law 
librarians, Mr. Myers, in my humble opinion, easily 
stands at the head of his profession in this country. 
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The bench there, as is so likely to be the case where 
the bar is strong, is very able both in the State and 
Federal divisions. The judges,a number of whom I had 
the pleasure of meeting, impressed me as being schol- 
arly, dignified and very courteous gentlemen. Among 
the younger judges of whom great things are expected 
isMr. Justice Taft, of the Superior Court, a son of 
Ex-Attorney-General Taft. Judge Taft is but eight 
aud twenty years of age, but has crowded a good deal 
of experience into the seven years that preceded his 
elevation to the bench. He served in the capacity 
both of assistant district attorney and assistant cor- 
poration counsel, and was an active practitioner from 
the time of his admission to the bar. He was the 
crack man of his class at Yale, and was the particular 
man of whom his classmates expected great things. 
They are not likely to be disappointed, for as a judge 
he possesses qualities which are certain to give him a 
distinguished judicial career. 

I was present a few moments at the trial of Mannix 
while in Cincinnati. He was the assignee of Arch- 
bishop Purcell, aud was indicted for embezzling funds 
belonging to his trust. Up to 1885 the statutes of 
Ohio provided no punishment for embezzlement by 
an assignee, although holding all others acting in a 
fiduciary capacity to the strictest account for their 
acts. Most of Mannix’s alleged irregularities were 
committed before the enactment of the law referred 
to. Mannix admitted having used funds of the trust 
after the law was passed, making his alleged appro- 
priation of the money a crime, but he claimed that all 
his speculations after that time were profitable, and 
that the money was immediately restored to the 
fund. The jury disagreed. It speaks well for the 
probity of Ohio’s assiguees in past years if they found 
no necessity for providing punishment for the crooked 
assignee. 

DemoT ENMoT. 


OBITUARY. 


Curer Justice CARTTER. 


HE death of Chief Justice David K. Cartter of the 
District Supreme Court at Washington, Saturday 
night, removes a man who was perhaps as closely identi- 
fied with the administration of President Lincoln as 
anyone who lives. Judge Cartter was a type of the kind 
of Republicans represented by such men as Zach 
Chandler, Ben. Wade and Thad Stevens. He was not 
aman of the finest culture, but was fullof common 
sense coupled withan aggressive disposition which 
made him a power in the troublesome early days of 
the Republican party. He was born in Rochester in 
1812, and was left fatherless at the age of ten years to 
make his way in the world. His sister became the 
wife of the late Dennis McCarthy of Syracuse, who for 
many years represented that district in the State Sen- 
ate. When amere boy young Cartter learned the 
printing trade in the Albany Journal office under 
Thurlow Weed. Hereturned to Rochester, where he 
was admitted to the bar and soon after removed to 
Ohio to practice his profession. The purchase of a 
tract of land in Cleveland which afterward became 
very valuable was the nucleus of the large fortune he 
left. Hewasa Democrat, but opposed the extension 
of slavery when a member of Congress from 1848 to 
1853. During the Fremont campaign in 1856 he joined 
the Free Soilers and was one of the strongest stump 
speakers of that party. In the Chicago convention of 
1860 he was chairman of the Ohio delegation, and 
when Mr. Lincoln lacked three votes of a majority, 
Mr. Cartter with some of his associates from Obio, who 
had been instructed for Chase, joined the Lincoln 
forces and the nomination of Mr. Lincoln resulted. 





After the inauguration of the presideut, Mr. Cartter 
was offered his choice of anumber of excellent posi- 
tions. He accepted the mission to Bolivia, remaining 
but a year and returning in the dark days of the rebel- 
lion. He was at once appointed Chief Justice of the 
District Court and became with Mr. Chase, Mr. Sum- 
ner, Mr. Stanton and others the daily companion and 
adviser of the president. Judge Cartter’s career at 
Washington was notable, uot so much for his legal at- 
tainments as for the common sense he displayed in his 
ruling ou the bench. He had never been a careful 
student of the law, but his mind had an intuitive grasp 
of the equities of a case, and with him reason and 
common sense were always prevailing arguments. His 
mind was ofa judicial mould, and he penetrated the 
intricacies of a legal question almost by intuition. He 
was from the time of Fremont a sterling, outspoken 
active Republican, and did great and good service for 
his party.— Albany Evening Journal. 


——>—. 


CORRESPONDENCE. 
WILuiAM H. SEWARD. 
Editor of the Albany Law Journal: 

An article in the Law JOURNAL of the 9th instant, 
over the signature of L. B. Proctor, states that “in 
1828 he "’ (Mr. Seward) ‘‘ was elected to the State Sen- 
ate from the seventh district;’’ and that ‘‘ he was 
then only twenty-seven years of age.” 

That statement isa mistake. Hiram F. Mather was 
elected tothe Senate from the seventh district in 
1828, and William H. Seward was elected in 1830, when 
he was almost thirty years old. 

Respectfully yours, 


Henry A. Foster. 
Rome, April 15, 1887. 


NEW BOOKS AND NEW EDITIONS. 


GOULD ON PLEADING. 

This standard treatise, written by Judge James 
Gould, the founder of the celebrated Litchfield\(Conn.) 
law school, and furnished in the fourth edition, with 
notes adapted to the New York Code of Procedure, by 
Judge George Gould, his sou, is now issued in a fifth 
edition, prepared by Mr. Franklin Fiske Heard, a very 
competent editor. There is nothing better on the 
common law system of pleading, probably nothing so 
good proceeding from this country. The legal learn- 
ing of the author and his son was very remarkable, 
and the treatise has always been celebrated. Mr. 
Heard has now prefixed interesting memoirs of the 
author and Chief Justice Reeve, from Hollister’s His- 
tory of Connecticut. Published by Wm. Gould, Jr., 
& Co., Albany. 


BIRDSEYE's TABLE OF STATUTES. 

A Table, chronologically arranged, of the Statutes of the 
State of New York, amended, repealed, continued, or 
otherwise modified or affected, covering the laws passed 
from the session of 1877 to the close of the session of 1886. 
By Clarence F. Birdseye. New York. L. K. Strouse & 
Co., 1887. 2 vols. 

The title sufficiently describes this work, and it is 
evident that the work is one of vast labor and very 
great value to the practitioner. The possession of it 
must convey a sense of relief and security to any one 
who has before him the task of ascertaining whether a 
statute has been in any way affected by subsequent 
legislation. The editor says he has worked on this 
table for eight years, and collated it with the volumes 
four times. This ought to secure accuracy. We have 
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no doubt that Mr. Birdseye’s book ought to be in the 
hands of every lawyer. 


BARNARD’S PENNSYLVANIA SUPREME CouRrT DIGEST. 
This volume contains abstracts of the decisions, 
motions and orders in the Supreme Court of Pennsyl- 
vania for the year 1886. The abstracts give the point 
decided, the reasons of the decision, and a concise 
statement of the facts. There isa very full index and 
a table of the cases. The work seems well done. Pub- 
lished by T. & J. W. Johnson & Co., Philadelphia. 


———_>____—_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, April 26, 1887: 

Order affirmed with costs— Abner Buckland, ad- 
miristrator, etc., appellant, v. William Gallup, respond- 
ent.—Judgment affirmed with costs—Caroline M. 
Mettuacht, appellant, v. John Kellerman and others, 
respoudents.—Judgment reversed and judgment or- 
dered for plaintiff with costs—John M. Helck, admini- 
strator, etc., appellant, v. Henry Reinhamer and 
others, respondents. ——Order of General Term re- 
versed and that of Special Term affirmed with costs— 
J. D’ Hertz Crook, respondent, v. Leopold Rindskopf 
and others, appellants. ——Motion for reargument de- 
nied with costs—Tozer v. New York Central and Hud- 
son River Railroad company.—Motion for reargu- 
ment denied with costs—Mutual Life Insurance com- 
pany v. Anthony and another.—Motion for reargu- 
ment denied with costs—Conklin v. Snider.—Motiou 
to correct order. Ordered that the order of this court 
dated February 11, 1887, be vacated, and that the case 
be reargued at atime to be agreed on by parties or 
named by the court; conditions that respondent pay 
appellant $70 costs—Erastus S. Prosser v. First Na- 
tional Bank of Buffalo.——Motion to amend remittitur 
denied without costs—Symonson vy. Selheimer.— 
Motion to compel plaintiff to receive costs granted, 
without costs—Day v. Town of New Lots.—Motion 
to modify decision denied, with costs—Alexander v. 
Alexander.——Motion for leave to file return granted, 
without costs—McClure v. New York Central and 
Hudson River Railroad company.—Motion to dis- 
miss people’s appeal from reversal of Kurtz’s convic- 
tion and sentence, granted without costs—People v. 
Michael Kurtz.—Motion to strike from motion cal- 
endar, denied without costs—In re petition of Wadley 
v. Davis.—Motion to settle judgment. Order remit- 
ted to Supreme Court, with instructions for settlement 
of judgment—Bostwick v. Beach. —First, the appeal 
of Annie!R. Platt and Edwin N. Martin, from the Gen- 
eral Term order dated December 31, 1886, is dismissed, 
with costs against Martin to Catherine W. Cooke, 
Nathan C. Platt and Susan F. Platt severally. Second, 
the orders of the General and Special Terms, so far as 
they change any part of the DeGrann judgment upon 
the shares in this fund of Annie R. Platt and Susan F. 
Platt are reversed. Third, the orders of the General 
and Special Terms, so far as they bring into considera- 
tion in the distribution of this fund the four sums re- 
ceived respectively by Catherine W. Cooke William 
H. Platt, Spencer C. Platt and Nathan C. Platt, as 
determined by the judgment of Mrs. Cooke against 
her brothers, are reversed. Fourth, in all other re- 
spects the order of the General Term is affirmed with- 
out costs, except as above provided, to any of the par- 
ties, and the case is remitted to the Special Term for 
a further hearing as to the distribution of the fund, or 
forany further proceeding in accordancé with the 
opinion handed down herein—Susan F. Platt, respond- 
ent, v. Annie R. Platt, appellant, and others, respond- 
ents. 





NOTES. 

The latest statistics, based upon a period of five 
years, show that 150 thefts aday are committed on 
an average in the thirty principal dry goods stores of 
Paris. The temptation is so strong and women are go 
weak. Furthermore, experience has shown that not 
one-quarter of the thieves are caught. In order to 
avoid mistakes, no arrest is made until after a second 
theft by the same person. The municipal police watch 
only outside the shops; inside the watching is done 
by private policemen. Any person caught thieving 
outside the shop is taken at once to the police sta- 
tion; a person caught in the act inside the shop is 
taken immediately before the council of administra- 
tion, which is convoked instantaneously by electric 
bells, whose tinkling may be invariably heard by af- 
ternoon visitors to the Bon Marche. The guilty per- 
son is searched, and if she—forit is always she—con- 
fesses and proves her identity, the council allows her 
to make a written engagement to pay for what she 
has stolen, and to authorize a search in her house 
without the intervention of the authorities. In this 
domiciliary visit the representative of the Louvre or 
Bon Marché only takes back goods that have not been 
used. According to her rank, her position, ber for- 
tune, the incriminated lady pays a sum varying be- 
tween $400 and $2,000, which sum is supposed to go to 
the poor, though it is the opinion of M. Macé that a 
large part remains in the pockets of the council of ad- 
ministration thus self-elected into a tribunal. In the 
great Parisian dry goods stores none but professional 
thieves and pickpockets are prosecuted before the tri- 
bunal; kleptomaniacs, real or supposed, and society 
ladies who yield to temptation, are simply brought 
before the tribunal of the council of administration. 
M. Macé says that in Paris alone there are upward of 
100,000 persons of all ranks and classes who are af- 
flicted with the monomania of thieving in shops. 
—Sun. 


Judge Speer, in Re Hover, 30 Fed. Rep. 51, contrasts 
bar rooms with laundries, to the disadvantage of the 
former. He says: ‘* There is but little in common be- 
tween the barroom and the laundry. The laundry 
is pronounced by the Supreme Court in the case cited 
to bea ‘harmless and useful occupation.’ Unques- 
tionably it is not without its influence upon the ad- 
vancement of civilization. The necessities of sanita- 
tion, of decency, of adornment, and many other re- 
quisites of civilized society, if not expressly, certainly 
by implication, compel us to accord to the laundry a 
large degree of usefulness, and indeed of indispensa- 
bleness. Whocan ‘view with alarm’ the multiplica- 
tion of laundries? Their very implements are innocu- 
ous. I can recall no instance in history or literature 
where they have been used contru bonos mores. True, 
the amorous and vleaginous Falstaff by his merry and 
fair tormentors was secreted in a buck-basket, but 
this seems to have mortified his evil disposition. 
* Have I lived,’ cried Sir John, ‘ to be carried in a bas- 
ket like a barrow of butcher’s offal, and be thrown in 
the Thames? A man of my kidney, think of that, 
that am as subject to heat as butter, a man of contin- 
ual thaw and dissolution. It was a miracle to ’scape 
suffocation.’ The more modern breaker of bearts, the 
wicked but irresistible Mantalini, when he was de- 
graded to turn the mangle in the laundry, looked 
upon life as a ‘demned horrid grind.’ Surely the 
maxim that ‘cleanliness is next to godliness’ is the 
ample title of the laundry to the equal protection of 
the laws. Itis painfully true that the occupation of 
the petitioner is not regarded by the courts as a 
‘harmless and useful occupation.’ To cite cases upov 
this proposition isa waste of time.”’ 
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CURRENT TOPICS. 


HE bill pending in our Legislature for the relief 
of our Court of Appeals calendar is objection- 

able for several reasons. The proposal is to import 
temporarily seven Supreme Court judges into the 
court in order to despatch the accumulated busi- 
ness. In the first place the Supreme Court judges 
have enough to do in their own court. The people 
have just found it necessary to elect twelve new 
ones to transact the business of that court. If seven 
of these are removed for a year or two the Supreme 
Court business will accumulate to an inconvenient 
degree. It is just as important to keep that busi- 
ness down as it is to keep up with the Court of Ap- 
peals calendar — more important, indeed, for most 
of it never goes to the Court of Appeals. The 
present force of Supreme Court judges, if fairly dis- 
tributed through the State, is only sufficient to do 
justice to the litigation in that court, to work off 
the arrears and to keep up with the new cases. In 
the second place, a court constituted as proposed is 
not the kind of court to which these delayed suit- 
ors have appealed. The Supreme Court judges, 
while they are undoubtedly men of ability and 
learning, have not been accustomed to dealing with 
the questions habitually presented to the ultimate 
court. No suitor ought to be compelled to submit 
his cause to a court of whose composition he is ig- 
norant. But the most serious objection to the 
scheme is that it is a mere temporary make-shift. 
In two years the calendar would be just as much in 
arrear as ever. It is a fact, we suppose, that the 
present judges of that court dislike the idea of any 
permanent addition to their number. As it is they 
form a very pleasant and harmonious family party, 
and naturally they resent the intrusion of new mem- 
bers. But they should yield their preferences to 
the public necessity. This court should have a suf- 
ficient number of judges to sit all the time, say ten 
or twelve, with five or seven for a quorum, and 
thus they could easily keep up with the business. 
This is the only way except to have a court sitting 
in two parts, which we deem much less desirable. 
Some such expedient is the only way to afford per- 
manent relief to the calendar, and permanent relief 
is what should at once be provided. In several of 
the largest States of the Union the judges of the 
ultimate court apparently take turns in sitting. 
This seems to be so in Maine, Massachusetts, Penn- 
sylvania, Maryland, California. It is by no means 
necessary to have so many as seven judges con- 
stantly sitting in the court. Five probably would 
do just as well. But twelve would certainly be 
able to do all the work for many years. The pres- 
ent block ought to be removed, but it ought not to 
be done hastily or intemperately, as if it were a 
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nuisance to be abated, for these cases are entitled 
to just as much and as learned consideration as any 
others. It may be said that it would be well to 
pass the proposed bill and then provide for perma- 
nent relief. The danger is that the temporary re- 
lief will content every body, and that no permanent 
relief will be granted. There seems to be an in- 
superable aversion to looking beyond the present 
day and its necessity, but when it is considered that 
our legal business has grown into these great dimen- 
sions in seventeen years, it may easily be imagined 
to what it may grow in seventeen more. We recol- 
Isct that in the old Court of Appeals, before 1870, 
the accumulation of causes was only some four or 
five hundred, and now it is nearly twice that. 
The smaller accumulation led to the constituting of 
the Commission of appeals, and the amendment of 
the Constitution in the present form. A provision 
for more and permanent judges ought to have been 
made two or three years ago, and there should not 
be a moment’s delay about it now. While our Leg- 
islature is quarreling over party matters, and over 
such petty and undignified business as a scheme for 
legalizing betting on horse races, it is neglecting 
the weightier matters of the world — justice and 
temperance. The two important problems before 
the people of this State now are, how to suppress 
intemperance, the parent of crime, poverty, misery 
and death, and how to render justice prompt, cer- 
tain and cheap. Our morals and our laws are in a 
shocking condition, and our legislators pass the 
time in trifling business, drifting down the current 
with no apparent appreciation of the seriousness of 
life and its duties. 


The Central Law Journal says of the ente-mortem 
probate bill pending in our Legislature: ‘‘We 
think the effect of a law like this would be to in- 
crease very considerably the well-known evils at- 
tendant upon contested successions. Whenever 
there existed any reasonable ground for such alle- 
gations, charges of fraud, of undue influence, of 
imbecility, of lunacy, would at once be preferred, 
family quarrels would be prematurely precipitated, 
and all the dirty linen would be brought into open 
court to be washed before the multitude. These 
evils certainly exist to a scandalous extent under 
the present system. Under that proposed they 
would be greatly multiplied. There would be no 
finality. The testator would assuredly discover 
from the developments of the trials that he had 
made one, two, three, or more mistakes, and that 
he must execute a new will. Pending its incuba- 
tion, lying, and slander, and back-biting would 
flourish like a green bay tree. Legatees, who under 
the first will would receive little, would maneuver 
to get more under the new dispensation, and those 
who stand to receive large gifts would exhaust the 
arts of cajolery and chicanery to preserve the exist- 
ing status. And then the question would be re- 
opened, and the battle fought over again with 
vastly increased virulence and acrimony. We have 
always been of opinion that the devils in the scrip- 
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ture were wise in their generation when they ob- 
jected to being tormented before the time, and so 
we think that if a family is to be rent wish dissen- 
sion, and tormented with the strife and anxiety in- 
cident to a ‘ will suit,’ it should be at the last possi- 
ble moment, and after the principal figure in the 
tragedy is safely ensconced under the daisies. We 
would not have believed upon any less respectable 
authority than the ALBANY Law Journat that any 
legislative body would entertain such a proposition, 
but it seems that sure enough there is nothing new 
under the sun, that the gentleman who introduced 
the bill into the New York general Assembly is not 
without a prototype, and that a similar bill was not 
only introduced into the Michigan Legislature but 
actually passed. It is just however to the State to 
add that the Supreme Court, with admirable ‘ horse 
sense,’ held that the statute was inoperative, and 
that the courts could not be called upon to admin- 
ister it. * * * In the following sentence the 
court effectually disposes of the question: ‘The 
broadest definition ever given to the judicial power 
confines it to controversies between conflicting par- 
ties in interest, and such can never be the condi-* 
tion of a living man and his possible heirs.’ ” 


In an address before the Yale Kent Club at New 
Haven on the 19th ult., Mr. David Dudley Field 
gave the following forcible statement of the sources 
of the common law: ‘‘ Our law is a heterogeneous 
mass, made up of incongruous materials, indiffer- 


ently put together by different hands at different 


times, and without a comprehensive plan. We have 
first what is called the common law, that is, a law 
of ancient English usages and of precedents made 
by judges; then we have the Constitutions of gov- 
ernment, provisional, State and National, which, 
during two hundred and fifty years, we have been 
receiving from England, or constructing and chang- 
ing for ourselves, and besides these we have the 
statutes enacted by our own legislative bodies for 
eight generations. As these different laws had dif- 
ferent origins, so their records are different; some 
are recorded in the archives of government, but 
more in the reports of courts, and these courts are 
not of one State only but of all the States, and of 
the Federal government, and also of the courts of 
the mother country, and I may add of the colonies 
of the mother country, wherever the English tongue 
is spoken. How difficult, then, how tedious, must 
be the task of dealing with this immense conglom- 
eration. Yet dealt with it must be.” 


As to the proper construction of a general code 
Mr. Field said: ‘‘There are two aspects of a code; 
one as a scientific treatise, the other as a work use- 
ful and convenient for daily use. In the one view 
the code should be arranged and expressed accord- 
ing to the most scientific theory of legal rights and 
duties, and the dependence of the different parts 
one upon another; in the other view it should be 





——. 


arranged and expressed in the way easiest for refer. 
ence and easiest to understand. Here again I will 
take the dictionary for illustration. Nothing can 
be more unscientific than alphabetical arrangement, 
yet nothing is so easy. To the verbal analyst other 
methods would appear more logical. For instance, 
he might say, we should arrange the words accord- 
ing {to the subject, or perhaps according to their 
roots; he would never think that an arrangement 
according to their first letters was philosophical, 
And yet who would buy for ordinary use a diction- 
ary in which the words were arranged according to 
subjects, as for example, all relating to minerals put 
in one place, and all relating to animals in another, 
or all derived from the Greek in one part of the 
book, all derived from the Latin in another, and all 

from the Aryan in still another.” 

inact 

NOTES OF CASES. 

N Beckwith v. Oatman, 48 Hun, 265, it was held 
that a druggist is not liable for the mistake of 
his clerk in putting up a prescription unless negli- 
gence or want of skill isshown. The court, Childs, 
J., said: ‘‘The question of the want of skill or 
negligence of the defendant’s clerk, upon which 
the plaintiff's right to recover wholly depended, 
was taken from the jury by the court, and they 
were, in effect, instructed that it was immaterial, if 
a mistake was made, whether it occurred by reason 
of the want of skill or negligence of defendant's 
clerk, or otherwise. Brown v. Marshall, 47 Mich. 
576; 8. C.,41 Am. Rep. 728, isin point. In that 
case the trial judge charged as follows: ‘It is the 
duty of druggists to know the properties of the 
medicines which they sell, and to employ such per- 
sons as are capable of discriminating and dealing 
out according to prescription; and if the defend- 
ant’s clerk in this case sold and delivered to plaint- 
iff a poison instead of a harmless drug, and the 
plaintiff took it, supposing it to be harmless, and 
was thereby caused a suffering and a serious injury, 
the defendant is liable for the damages so caused 
in this suit.’ Cooley, J., giving the opinion of the 
court (p. 582), remarks upon this instruction as fol- 
lows: ‘In this instruction there is no hint of negli- 
gence as a necessary element in the right of action. 
The duty is correctly stated, and it is assumed that 
aright of action will arise from a failure to per- 
form it, irrespective of the reasons. If the judge is 
wrong in this the judgment cannot stand, for 
though there are other instructions which seem to 
be inconsistent with this, we cannot know that the 
jury did not shape their action by this rather than 
by any other. The question then is whether the 
delivery at a drug store of a deleterious drug to one 
who calls for one that is harmless, and a damage 
resulting therefrom, will not merely tend to make 
out a right of action, but of themselves give a right 
of action, even though there may have been no in- 
tentional wrong, and the jury may believe there is 
no negligence. That such an error might occur, 
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without fault on the part of the druggist or his 
clerks, is readily supposable. He might have 
bought his drugs from a reputable dealer, in whose 
warehouse they have been tampered with for 
the purpose of mischief. It is easy to suggest acci- 
dent after they come to his own possession, or 
wrongs by others of which he would be ignorant, 
and against which a high degree of care would not 
give perfect protection. But how the misfortune 
occurs is unimportant, if under all circumstances, 
the fact of occurrence is attributable to him as a le- 
gal fault. The case, it must be conceded, is one in 
which a high degree of care may be justly required. 
People trust not merely their health but their lives 
to the knowledge, care and prudence of druggists, 
and in many cases a slight want of care is liable to 
prove fatal to some one. It is therefore proper and 
reasonable that the care required shall be propor- 
tionate to the danger involved. But we do not 
find that the authorities have gone so far as to dis- 
pense with actual negligence as a necessary element 
in the liability when mistake has occurred.’ And 
upon this ground alone the judgment upon the ver- 
dict in favor of the plaintiff was, in that case, re- 
versed. In Carpenter v. Blake, 50 N. Y. 696, which 
was an action against a surgeon for malpractice, it 
was claimed by the plaintiff that the dislocation 
was never reduced, and by the defendant that the 
dislocation was properly reduced, and the joint re- 
mained in its place until the defendant was dis- 
charged from the case. Evidence was given tend- 
ing to show that defendant was reputed to be and 
was a skillful surgeon. The court charged, in sub- 
stance, that it was immaterial to the inquiry 
whether defendant, at the time he undertook the 
reduction of the dislocation, was or was not re- 
puted to be, or was or was not a skillful surgeon. 
This was held to be error, for which the judgment 
was reversed. In the case at bar the defendant 
gave testimony tending to show that no mistake 
was made by his clerk in putting up the prescrip- 
tion, and insisted upon that fact in his defense. 
Testimony was also given as to the qualification 
and length of service in the drug business of Pen- 
fold, his clerk; also detailing all the acts of Pen- 
fold in preparing and delivering the medicine; the 
length of time the preparation used by him had 
been in the store; from whom the same was pro- 
cured. We are of the opinion, that under the 
proofs, the defendant was entitled to have the ques- 
tion as to the competency of his clerk, and the ex- 
ercise of due and proper care on his part, submit- 
ted to the jury.” 


In Hartwig v. Bay State Shoe and Leather Co., 43 
Hun, 425, ‘‘the plaintiff was a convict in the Kings 
county penitentiary. The defendant is a corpora- 
tion. The county authorities ‘let and farmed out’ 
to the defendant a large number of convicts to be 
employed in making boots and shoes. The defend- 
ant hired the labor and service of the convict. The 
plaintiff was one of the men included in the con- 
tract. The prison authorities, by its terms, were 





to enforce the performance of the day’s work, and 
the defendant was to furnish ‘all the tools, machin- 
ery and stock necessary’ for the employment. The 
plaintiff, while using one of the machines designed 
to mould the soles of shoes, was injured. The ac- 
tion is based upon an allegation that the machine 
by which the convict was injured was out of repair 
and dangerous. While the usual relation of master 
and servant did not exist, because the labor fur- 
nished was compulsory, the defendant must be 
held to have owed a duty to the convict in respect 
to the machinery to be furnished for the purpose of 
the work. This follows from the covenant itself. 
A contract for machinery carries with it an obliga- 
tion to furnish machinery fitted to and sufficient for 
the work, and that it shall be kept in constant re- 
pair. The contract, it is true, was with the county 
of Kings, but the convict was essentially a servant 
of the defendant. By his crime he lost the power 
over his own freedom to contract and labor, and 
his services were let out to defendant as minors and 
apprentices are let out, by the authority of a tempo- 
rary superior. He was defendant’s workman, though 
his wages went to the county of Kings.” <A recov- 
ery was sustained. 


In People v. Monteverde, 43 Hun, 447, the defend- 
ant was tried upon an indictment charging that he 
on Sunday, May 9, 1886, and on divers other Sun- 
days, was the owner, occupant, proprietor or lessee 
of a certain park and premises in Queens county, at 
which time and place he willfully, wrongfully and 
unlawfully did permit and allow a large number of 
people to assemble to play and witness a game of 
base ball, and then and there allowed and permit- 
ted obscene, vulgar and profane language to be 
used, and did permit and allow great noise, confus- 
ion and uproar then and there upon the said prem- 
ises. Held, bad. The court said: ‘‘There is no 
charge that he was present at the game, or was 
aware of the assemblage of spectators, or that he 
induced the people to play or witness the game, or 
derived any benefit therefrom. Every allegation in 
the indictment may be true, and yet the defendant 
be perfectly innocent of any crime. If the people 
invaded the premises of the defendant and played the 
game, and he found it beyond his power to prevent 
them and walked away, he permitted and allowed 
the transaction by not preventing the same, and yet 
such conduct on his part would not constitute the 
crime of nuisance. He owed no duty which he 
omitted to perform, and he did no unlawful act. 
There must be something more than mere negative 
tacit permission or allowance to constitute the 
crime of nuisance. There must be some unlawful 
action or participation of the accused, and that ele- 
ment is entirely wanting in this indictment.” Bar- 
nard, J., dissented. 


In Baldwin v. Morgan, 48 Hun, 355, the plaintiff, 
asa tenant, occupied the first story and basement of 
a portion of a building owned by the defendants, 
which formed part of the south-west corner of 
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Broadway and Twenty-seventh street. For the 
more successful prosecution of his business the 
plaintiff caused to be painted on the Twenty- 
seventh street wall of the first story of the build- 
ing, which was embraced in the premises demised, 
certain pictures, signs and devices, which he re- 
garded as suitable and appropriate for the advertis- 
ing of his wares. The pictures were somewhat or- 
iginal in their application, striking and impressive, 
and seemed to be well drawn, and to have been ex- 
ecuted by a decorative painter of ability. The de- 
fendants having threatened to erase the pictures 
the plaintiff procured an order restraining them 
from so doing, from which this appeal was taken. 
Held, that as it was shown that the paintings did 
not extend beyond the premises leased to the plaint- 
iff, and the lease contained no restriction as to 
signs, the order should be affirmed. The court 
said: ‘‘ The contention of the defendants seems to 
be that that portion of the outer wall inclosing the 
plaintiff's premises is not leased, and that the paint- 
ings or signs have decreased the rental value of the 
premises. The wall, as it exists, is certainly a por- 
tion of the premises which were demised to the 
plaintiff, and he succeeded during his term to the 
use of that wall under his lease, subject only to the 
right of the landlord to prevent waste, as con- 
tended by the respondent’s counsel. It is said, in 
Taylor on Landlord and Tenant (p. 172), that a ten- 
ant, by the right of exclusive occupation, becomes 
entitled to the premises in the same manner as the 
owner, except that he must do no act to the injury 
of the inheritance. In Wood on Landlord and 
Tenant, section 581, it is said that unless special 
reservation in certain particulars is made, the ten- 
ant succeeds to all the rights of the landlord; that 
they are annexed to the estate, so far as the posses- 
sion and enjoyment of the premises are concerned, 
immediately upon the commencement of his term, 
and it seems that an injury to the inheritance or 
heirs must be some permanent or material altera- 
tion, rendering it difficult, if not impossible for the 
tenant, when his term expires, to surrender the 
premises in their original condition. Winship v. 
Pitts, 3 Paige, 260. The precise question which 
may be regarded as presented for consideration in 
this case, namely, the right of the tenant to use the 
outside wall of the premises demised to him for ad- 
vertising purposes, has not been decided in this 
State. It has been however in a very well consid- 
ered case in New Hampshire, which is reported in 
53 N. H. 503; S. C., 16 Am. Rep. 388, under the 
title of Riddle v. Littlefield. There it appeared that 
the defendant had leased the outer side of the wall 
to three persons for advertising purposes. The 
plaintiff claimed the amount of rent received by 
him for the use of the outside wall, and the ques- 
tion was as to his right to recover. The court held 
that the tenant had acquired, by his lease, the right 
to the use and occupation, outside the walls of the 
building, to that portion of the tenement which in- 
cluded the store. The outside wall of the build- 
ing leased passed by the leased as much as the in- 





side of the wall. The outside of the wall, said the 
court, is but one side of the same wall that has q 
near side, and the removal of the wall removes both 
sides, and it was further said of the tenant: ‘He 
may suspend his wares upon the building if nobody 
is incommoded thereby, and he may cover the outer 

yalls with his advertisements of the merchandise 
which he keeps for sale within, if he does not in- 
jure the building or obstruct the public passage, 
nor offend the public eye and taste by unseemly ex- 
hibitions, or otherwise violate the laws.’ This dee- 
trine is stated in Sloan on Landlord and Tenant, at 
page 48. The scenes or pictures being germain to 
the plaintiff’s business, and not being unseemly or 
calculated to offend the public eye, and being, in- 
deed, rather attractive and amusing, it would seem 
that the defendant must submit to the inconveni- 
ence, if there be any, of the continuance of these 
signs or pictures.” In Willoughby v. Lawrence, 116 
Ill. 11; S. C., 56 Am. Rep. 758, it was held that a 
license by the lessee of a trotting-park to use the 
fences and buildings for advertising, confers the 
right to use the inside as well as the outside. 


—_——_»____—__ 


INSURANCE — FORFEITURE —— a IVER BY 
ACCEPTANCE OF PREMIUM--ESTOPPEL. 
SUPREME COURT OF ILLINOIS, JAN, 25, 1887 
NORTHWESTERN Mot. Lire Ins. Co. v. AMERMAN.* 
The mere act of receiving or collecting the premiums ona 
policy by a life insurance company, with knowledge of an 
existing right of forfeiture, will not estop the company 
from setting up such forfeiture unless the insured, when 
he paid the premium, had reason fairly to conclude, from 
the acts and the declarations of the company, or its 
agents, that the forfeiture had been or would be waived, 
or unless the payment was made in a reliance upon the 
validity of the policy, induced by the acts, declarations or 

silence of the company. 

— from the Appellate Court, Second District. 
i Action to recover the amount of a policy of life 
insurance. 

Cratty Bros., Fuller & Gallup and Miles A. 
for appellant. 


Fuller, 


S. S. Page, for appellee. 


Snope, J. On the 11th day of February, A. D. 1882, 
the Northwestern Mutual Life Insurance Company 
issued a policy upon the life of David A. Amerman in 
the sum of $1,000, payable at death to appellee, his 
wife. The policy provided for the payment of semi- 
annual premiums by the assured on or before noon of 
the 11th day of the months of February and August of 
each year; and contained the conditions, among 
others, that if the premiums should not be promptly 
paid when stipulated, and ‘if the said person [the as- 
sured] shall be personally engaged * * * as engi- 
neer or fireman of any locomotive engine, or in switch- 
ing or coupling or uncoupling cars, or be employed in 
any capacity on the trains of a railroad except as pas- 
senger or sleeping- car conductor, mail agent, express 
messenger or baggage master, * * * without, in 
each or either of the foregoing cases, having first ob- 
tained the written consent of the company, * * * 
then and in every such case this policy shall be null 
and void.” 





*10 N. E. Rep. 22. 
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The assured, at the time of issuing the policy. was a 
clerk in the office of the Wabash Railway Company, 
but shortly afterward went upou the railroad in the 
capacity of brakeman, and was subsequently promoted 
to the position of conductor of a freight train. It ap- 
pears from the evidence that part of his duty as such 
conductor was to couple and uncouple cars of his 
train; and while thus engaged, on the morning of the 
llth day of February, 1883, he was caught between the 
ends of projecting timbers with which the cars were 
laden, and so injured that he died at 8 o’clock A. M. of 
that day. The consent of the company to his entering 
upon the prohibited employment had not been ob- 
tained. After engaging in the employment of brak- 
ing, the assured wrote to the State agent of appellant, 
advising them that he was so engaged temporarily, 
while expecting something better, and asking them 
what change would be necessary in his policy, if any. 
This was on the 20th day of April, 1882, and on the Ist 
day of May these agents replied as follows: 

Cuicaao, Inu., May 1, 1882. 

“PD. A, Amerman, Esq., 309 Maple Street, Peoria, I. 
—DeAR Sir: Your favor at hand. I am sorry the 
company will not issue permit for your present busi- 
ness. Let metell you what todo. Take out an acci- 
dent policy for six months or a year. In the mean- 
time you may quit braking, when our policy would 
be good. The accident policy pays you in case of 
death by or resulting from accident, and pays you a 
weekly compensation why you are laid up. You can- 
not probably get a life policy in any first-class com- 
pany for your present business. The accident policy 
will not cost you a large amount, and when you quit 
braking you will have our policy, which is as good as 
Mead & Dexter, of this city, have a good 
accident company. I will have them write you. 

* Yours, DEAN & PAYNE.”’ 

It is obvious that the assured, by entering into this 
employment, committed a breach of the condition of 
the policy; and it isnot claimed that the company is 
liable unless it has waived the condition or has done 
some act that willestop it from interposing the breach 
of the condition as a defense. 

The acts and declarations of the company relied 
upon as estopping the company from setting up a 
breach of the condition mentioned as a defense to this 
action, oceurred after the receipt by the assured of 
said letter from Dean & Payne, and are, in substance, 
that on the first day of July, 1882, the company sent a 
notice to the assured that a semi-annual premium on 
his policy would be due on the 11th day of August foi- 
lowing, at noon, and unless the same was paid the pol- 
icy would be subject to forfeiture therefor, etc., and 
containing the statement, among others, that ‘‘mem- 
bers neglecting to pay are carrying their own risk. 
Agents have no right to waive forfeitures. * * * 
Prompt payment is necessary to keep the policy in 
foree.’ That before noon of August 11 the assured 
paid the premium, and received from the company’s 
agent the following instrument: 


you can get. 


NORTHWESTERN Mutua Lire INSURANCE COMPANY, 
Home Orrice, MILWAUKEE, WIs. 
Premium, - - - - - - a 


Loan, ~ - - - - - 


$12 47 
3 11 


Premium forsix months, - - - = = $9 36 


Premium, as above, received this 1lth day of Au- 


gust, 1882. I. N. FeGer, Agent. 

For terms of mutual agreement, see policy. 

Policy No. 112006, insuring the life of David A. Am- 
merman, is hereby made binding for six months from 
the 1lth day of August, 1882, provided payment as per 
margin is made in due time, and the receipt is coun- 
tersigned by I. N. Feger, Agt., Peoria. 





This payment and receipt shall not have force or 
effect to continue the policy beyond the period above 
stated. J. W. SKINNER, Secretary, Ilis. 

And that afterward, and on the 1st day of January, 
A. D. 1883, a like notice in all respects as that of July 
2 was sent to assured, notifying him of the semi-an- 
nual premium falling due February 11, 1883. ‘These 
facts are properly replied to the plea of the company 
setting up the breach of the condition in the respect 
named as a defense. 

In the court below appellant company contended 
that the assured paid the premium witb full kuowl- 
edge that the company would not carry a policy on his 
life during his continuance in employment inthe ca- 
pacity of brakeman, etc.,and he made the payment, 
in accordance with the suggestion of the letter of the 
State agents, for the purpose of preventing the laps- 
ing of his policy, and for no other purpose, and that 
the company was not therefore estopped by the ac- 
ceptance of the premium. 

At the trial, to maintain this contention, it put its 
local agent, Fagar, upon the stand, who, amoung other 
things, testified: ‘‘Am agent for defendants. Knew 
Mr. and Mrs. Amermanu. Became acquainted with 
them about the date of this policy. David A. Amer- 
man paid all the premiums that were paid upon such 
policy. The date on the policy was the first one, and 
the second on August 11 following. Question. State 
what explanation, ifany, you gave Mr. Amerman at 
the time of delivering this last receipt to him in ref- 
erence to it. [Objected to. Objection overruled.] 
Answer. Well lL told him that if he got hurt while 
braking ou the train his policy would not amount to 
any thing, but if he should die in any other way he 
could collect his policy; and I guess he got the same 
from the company. He had written to the company 
before hecame to me. @. What reply did Mr. Amer- 
man make to that, if any? [Objection by plaintiff. 
Objection overruled.] A. Well he said he would pay 
it that way—with that understanding—which he did. 
Q. Was there any thing else said at that time, that 
you recollect of, as explanatory of your question or 
his answer? A. I don’t know as there was.’’ On mo- 
tion of appellee the court excluded from the jury the 
three foregoing questions to and answers of the wit- 
ness, and the defendant by its counsel excepted. It 
also appeared that the assured at the time of his 
death had an accident policy of $1,000 upon his life, 
but when the same was taken out does not clearly ap- 
pear. 

It is contended by appellee that the company, hav- 
ing received the premium with full knowledge of the 
breach of the condition of the policy, is estopped from 
insisting upon such breach as adefense. It has been 
repeatedly held in this State and elsewhere that the 
receipt of the premium by the assurer, after knowl- 
edge that the condition of the policy bad been broken, 
would amount to a waiver of the condition. Commer- 
cial Ins. Co. v. Spankneble, 52 Ill. 53; S.C.,4 Am. Rep. 
582; Reaper City Ins. Co. v. Jones, 62 Ill. 458; Lycom- 
ing Ins. Co. v- Barringer, 73 Ill. 230. An examination 
of the cases so holding however will, it is believed, 
show that the assured in each case, in paying the pre- 
mium, was induced to do so, relying on the validity 
of his policy, and that the act of the company there- 
fore in receiving the premium would estop it from 
setting up the forfeiture. 

In Commercial Ins. Co. v. Spankneble, supra, the 
company sought to interpose as a defense facts consti- 
tuting a breach of a condition of the policy which 
were known to the agents to exist when the policy 
issued, and the court says: ‘‘ To permit the company, 
when the omission was by their own agent, to now 
avoid the payment of the loss, * * * would amount 
toafraud, * * * It would be a fraud to permit 
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the company to receive the premiums when they 
knew that the policy was not binding, and which they 
never intended to pay.” 

Conditions like those under consideration are in- 
serted in the policy for the benefit and protection of 
the insurer, and may be waived either before or after 
breach thereof; and when the agent of the company, 
through whom it must act in dealing with the public, 
knowing of the right of forfeiture, permits the as- 
sured to pay the premium to the company, he relying 
ou his policy as valid and subsisting, the company 
will be held to have waived the condition. It would 
be grossly inequitable to permit the company to re- 
ceive the premium from an assured, who was induced 
thereby to rely upon his policy for indemnity, and 
then insist upon a forfeiture from facts known by it 
to exist when the premium was paid. This we under- 
stand to be the rule laid down by text-writers, and 
supported by the adjudicated cases. 

May, in his work on Insurance, 507, thus states the 
rule: “‘Au estoppel arises when the insurer, having 
knowledge of the facts to which he has the right to 
take exceptions, or which constitute a defense against 
any claim under the policy, if he chooses to avail him- 
self of them, so bears himself thereafter in relation to 
the coutract as fairly to lead the insured to believe 
that the insurer still recognizes the policy to be in full 
force.’ It is to be observed that itis the effect upon 
the assured that gives vitality to the estoppel, rather 
than the purpose and intent of the insurer; and unless 
the conduct of the insurer has in some way misled the 
assured, or induced him to do some act, or neglect to 
do something, to his prejudice, in relying upon the 
acts or declarations of the insurer, there can be no es- 
toppel. May Ins., supra. 

It is said by this court “ that the doctrine of estop- 
pelin pais is based upon a fraudulent purpose or 
fraudulent result. If therefore the element of fraud 
is wanting there is no estoppel, asif both parties were 
equally cognizant of the facts, and the declarations or 
silence of the one party produced no change in the 
conduct of the other, he acting solely upon his own 
judgment. There must be deception and change of 
conduct in consequence.” Davidson v. Young, 38 Ill. 
152. 

Again it is said: ‘‘There must be achange of con- 
duct induced by the act of the party estopped, to the 
injury of another, iv order to prevent him from show- 
ing the truth. Ifthe element of fraud or injury is 
wanting, there is no estoppel. Flower v. Elwood, 66 
Ill. 447; Powell v. Rogers, 105 id. 318. 

There can be no fraud if the parties to the transac- 
tion are equally informed of all the facts, and act in- 
dependently upon such knowledge equally possessed 
by both parties. Nor can it be said that one party 
has been misled or induced to do an act by the con- 
duct or declarations of another, when there has been 
no suggestion of falsehood, or suppression of the 
truth, by silence or otherwise, and the party acts, 
after full knowledge, upon his own judgment, or ac- 
cording to his own inclination. If as before substan- 
tially stated, the assured paid the premium under the 
belief, fairly induced by the acts and declarations of 
the agents of the defendant company, that the policy 
was to be in force while he continued in the prohib- 
ited occupation, the acceptance of the money by the 
company would estop it from insisting upon the con- 
dition of the policy as a defense. The mere act how- 
ever of receiving or collecting the premium by the in- 
surance company, with knowledge of an existing 
right of forfeiture, has, so faras we know, never beeu 
held to estop the company from setting up such for- 
teiture, if the assured had no reason fairly to conclude 
from the acts and declarations of the company, or its 





agents, that the forfeiture had not been or would be 
waived when he made the payment of the premium, 
or unless the payment was made in reliance upon the 
validity of his policy, induced by the acts, declara- 
tions or silence of the company. If the assured knew 
or understood that the company intended to insist 
upon the forfeiture for breach of the condition of the 
policy under consideration if he came to his death by 
reason of or while in an employment in violation of 
such condition, and with such knowledge, for the pur- 
pose of keeping his policy from lapsing for non-pay- 
ment of premium, so that it might be in force after he 
should quit such employment, as suggested by the 
company’s State agents, or for any other reason he 
might deem to his advantage, paid the premium, the 
company might rightfully accept it for the purpose for 
which it was paid, without being guilty of fraud in 
setting up the breach of such condition, which it never 
consented to waive, and which the assured knew it 
intended to insist upon. 

Manifestly then it was material to the inquiry to 
know whether the payment of the premium by the 
assured, August 11, was made, relying on the validity 
of his policy, induced by the acts or declarations of 
appellant company, or whether he knew that the com- 
pany intended to insist upon the condition of the pol- 
icy if death ensued in consequence of his employment. 
It might be greatly tohis advantage to suspend the 
force of his policy temporarily while so engaged, and 
revive it when the necessity for such employment 
ceased. It not unfrequently happens, we presume, 
that it is necessary or desirable for persons having life 
insurance to engage temporarily in some occupation, 
or travel for business or pleasure in latitudes prohib- 
ited by their policy. In this case the assured wrote to 
the State agents that he had entered the employment 
on the train temporarily, while waiting for something 
better, and was promptly informed by the company, 
through these agents, that the company would not 
carry the risk while he was so engaged. 

If the position contended for by appellee is correct, 
then it follows that the insurance company, though 
acting in the utmost good faith, could not receive the 
premium at the request of the assured, and for his 
benefit, with full knowledge on his part that the com- 
pany would not carry a policy on his life, or waive its 
right of forfeiture while the prohibited occupation 
continued, without being estopped from asserting its 
right of forfeiture if death ensued from such employ- 
ment. It would follow that if the assured, from ne- 
cessity, or because he might find it profitable or desir- 
able, engaged temporarily in an occupation, or trav- 
elled in a latitude not permitted by his policy, there is 
no alternative. Hemay not pay his premium to pre- 
vent his policy from lapsing for non-payment of pre- 
mium,and thereby keep his policy in condition to 
revive when be resumes an insurable occupation, or 
returns to a locality in which by the terms of his pol- 
iey he is permitted to reside; but he must permit the 
policy to lapse, and reinsure when the temporary pro- 
hibited occupation or residence has ceased, if he de- 
sires 80 to do, and remains insurable at such increased 
rate of premium as his increased age may demand. 
We are not prepared to so hold. 

It follows therefore that the evidence of the witness 
Fagar, as it tended in some degree to show for what 
purpose the premium was paid, and whether or not 
the insured relied upon his policy as for valid and sub- 
sisting insurance while he was engaged in braking on 
the trains of arailroad, was improperly excluded by 
the trial court. All of the facts and circumstances 
attending the payment of the premium, and illustra- 
tive of the acts of the parties in respect thereto, 
were, we think, pertinent to the issue made by the 
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pleadings, and under proper instructions, should have 
been submitted to the jury. 

{Minor points omitted.] 

For the errors indicated, the judgment of the Appel- 
late and Circuit Court will be reversed, and the cause 
remanded to the Circuit Court of Peoria county for 
further proceedings. 


WITNESS — CHILD UNDER SEVEN — APPRE- 
CIATION OF OATH. 


SUPREME COURT OF MICHIGAN, JAN, 10, 1887. 
HuGuHEs v. Derrort, G. H. & M. Ry. Co.* 

It is necessary to the admissibility of the testimony of a 
child under seven that the court should be satisfied, by an 
examination of the child, that he is capable of apprecia- 
ting the obligation of his oath; and to admit the testi- 
mony of such a child without an examination which will 
satisfy the court upon this point is reversible error. 


gg )R to Superior Court of Detroit. Action against 
4 a railroad company to recover for personal in- 
juries. Judgment for plaintiff. Defendant appeals. 


Seth B. Engle, for plaintiff. 
E. W. Meddaugh, for defendant and appellant. 


CAMPBELL, C.J. Plaintiff, alittle colored boy, who 
is now between six and seven years old, and was, when 
injured, five years old and under, recovered judgment 
in the Superior Court of Detroit for personal injuries 
causing the loss ofa leg and some other damage. In 
July, 1884, toward the close of the day, but during day- 
light, according to the claim of his declaration, he was 
on the front of a switching locomotive which was 
making up and distributing freight trains, and stand- 
ing upon a plank step used forswitchmen and brake- 
men to stand upon in their yard-work, and as he as- 
serts, was thrown off by a sudden start ora sudden 
stop, and run over. The negligence alleged was the 
failure of the train-men to put him off before moving, 
and the rapid action in starting and stopping. Other 
facts were set up concerning the condition of the yard 
in which the accident happened, which ran from 
Hastings street across a block, and the use of itasa 
place of pastime by children, and some similar matters, 
allof which, although gone into on the trial, were 
finally ruled to be improper by the judge in his charge. 
The final ruling was in accordance with the decision 
of this court in Chicago & N. W. R. Co. v. Smith, 46 
Mich. 504, 9 N. W. Rep. 830, concerning such premises, 
where it was held, in a very similar case in all its 
circumstances, that the company could not be held, 
under such circumstances, for any thing less than 
wanton and gross negligence involving reckless mis- 
conduct. 

Under the charge, as already given, the jury were 
directed not to find for plaintiff unless the engineer 
actually saw the plaintiff on the foot-board. If so, 
the court held he should not have started the train 
while the boy was on it, but should have ordered him 
off; and in giving this charge, the court said it was 
conceded that the boy was on the foot-board, and as- 
sumed the boy said the engineer saw him before start- 
ing. It was not disputed, but admitted on the argu- 
ment in this court, that if the engineer actually saw 
the boy on the foot-board before moving, be would be 
bound to use sufficient care to prevent injury to him; 
but it is denied that he was on the foot-board, or if 
80, was seen by the engineer, or any one else, in that 
position. The fact that the boy himself is the only 
witness who says the engineer saw him renders another 
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question important, which is how far his testimony 
was admissible. 

Upon examining the testimony, we find, that while 
there are witnesses for plaintiff who swear to his being 
on the foot- board, they do not agree as to the circum - 
stances or cause of his being thrown from the board. 
On the part of the defense there is testimony which is 
not consistent with his being there, as well as positive 
testimony that he was not seen if there. The declara- 
tion does not aver that he was seen, but merely that 
he might have been seen with proper diligence, but 
it does aver he was on the board and thrown off. 
There was conflicting testimony as to the likelihood or 
possibility of seeing him on the board. He himself 
says he ran back and forth over it while the engine 
was not moving, and finally got on it just before start- 
ing, and then stayed on till he fell off. He also says he 
faced the engine, while the other testimony would not 
so indicate. All of this shows the great importance of 
this particular fact, and the danger of assuming it 
when the testimony conflicted. So it was equally im- 
portant to know, whether if seen at all, he was seen 
before starting, as the duty to keep offa child entirely 
could not be quite the same as the duty which would 
arise from seeing him already on a moving train. 
Most of the testimony indicates that there was noth- 
ing unusualin the running or stopping of the train 
after it started. This theory was not laid before the 
jury so as to call their attention to its significance. 

The boy’s own testimony as to how he fell off is not 
quite the same in the direct as on the cross-examina- 
tion. On the direct, the impression he gives is that 
he was thrown off by a sudden starting and jerk. On 
the cross-examination he says he was carried forward, 
and in no other direction, with the engine, until near 
the switch, and then fell off close by theswitch. Rosa 
Bushey, one of his witnesses, on the other hand, says 
the engine went back with him toward Hasting street 
before taking him east to the switch. Tean, another 
of his witnesses, swore his back was toward the engi- 
neer while he was standing on the board, and that his 
hands were under the hand-rail. The testimony was 
by no means uniform upon the important matters on 
which this charge bore. 

The charge seemed to go upon the idea that the 
plaintiff's account was the one to be chiefly acted on 
by the jury, in connection with his testimony concern- 
ing the engineer, and there was no other testimony 
which covered that matter directly. He does not swear 
positively that the engineer saw him, but his testi- 
mony undoubtedly tends that way, but when all com- 
pared, leaves the time and circumstances of such 
seeing in doubt. Without it, a3 the court substantially 
charged, there was no case for the jury. In connection 
with this there was testimony of the plaintiff himself 
that the engineer, when he saw him, told the fireman 
not to ring the bell until the little fellow got off, and 
there is no testimony that after this warning the boy 
showed himself, if he did at all, tothe engineer. The 
court committed error in treating controverted facts 
as undisputed, as well as in saying the plaintiff should 
recover if the engineer saw him, without reference to 
the time and circumstances of seeing him. 

Passing by minor points, this makes it necessary to 
determine concerning the admissibility of this proof. 
It has been held by this court, as well as courts gener- 
ally, that the fact that achild is under seven years 
does not create an absolute disability to testifv. This 
was held in McGuire v. People, 44 Mich. 286; 6 N. W. 
Rep. 669, and is the doctrine of the text-books. But 
the authorities all agree that a child cannot testify un- 
less capable of appreciating the obligation of his oath, 
if he takes an oath, or of bis affirmation if that is sub- 
stituted. And this is upon the ground that a witness 
must be under some pressure, arising out of the sol- 
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emnity of the occasion, beyond the ordinary obligation 
of truth-telling. 1 Greenl. Ev., § 367; 1 Phil. Ev., ch. 2, 
(C. & H.) and notes. One or the other of these methods 
of attestation is required of all witnesses, children or 
adults, and persons unsworn cannot testify unless they 
prefer the other form, which in this State is under the 
pains and penalties of perjury. 

The fact that the child was to be put under oath or 
affirmation was not brought to his attention at all, so 
as to show whether he did or did not understand the 
bearing or effect of it. He merely said he must tell 
the truth, or he would go to hell; but when asked 
about any other consequences, he showed entire igno- 
rance, and only said that his mother told him the day 
before that he would go to hell if he did not speak the 
truth. This is all that he said bearing on his veracity. 
He was examined by counsel, and not particularly 
tested by the court, and the court, without making any 
personal examination, certifying or in any way giving 
anopinion that the boy understood the nature or 
obligation of an oath or affirmation, left it all to the 
jury,to be tested by the ordinary questioning and 
cross-questioning by counsel. This is what might, no 
doubt, be safe with many other persons besides child- 
ren who usually tell the truth, and may have their 
truth substantially tested, whether sworn or not. But 
the law entitles parties to insist that all witnesses shall 
be put under some solemn obligation before testifyiny, 
and excludes witnesses who are incapable of under- 
standing its sanction. As Mr. Starkie very well ex. 
plains it, this is not done because the law imputes 
guilt or blame to those who do not appreciate it, but 
because it requires the highest attainable sanction for 
testimony. 1 Starkie Ev. 22. It is not left to courts 
to let in everything which in their general opinion, or 
in the case of the particular witness, might be safe. 
Neither does it rest on any particular belief. Any one 
may take the oath or obligation that accords with his 
own opinion, but he must do the one or the other. 
And he must be able to comprehend it. Upon this 
there is no conflict in the cases. It is necessary to be 
left very much to the discretion of the trial judge if 
he undertakes to exercise that discretion, and acts 
upon such examination as satisfies hisown mind. He 
should conduct this examination asin his judgment 
will be effectual. It cannot safely be left to counsel 
to make the examination. In McGuire's case, before 
referred to, the judge gave a careful personal examina- 
tion to the child, and formed a distinct opinion of his 
own, founded on that examination. As the prelimi- 
nary inquiry cannot be and is not under oath, there 
is the strongest reason for very careful action by the 
judge himself on his official responsibility. The case 
and text-books recognize this distinctly. See 1 Greenl. 
Ev., 8§ 367, 368, and notes; 1 Edw. Phil. Ev. 11, and 
notes. In England it has been held that recent teach- 
ing for the occasion is not in itself sufficient, because 
the knowledge thus received may not be comprehen- 
ded. 1 Edw. Phil. Ev. 11; Rex. v. Williams, 7 Car. & 
P. 320. A careful judicial examination is much more 
satisfactory than answers which may or may not be 
really intelligent. The child’s capacity and disposition 
to answer correctly and cordially such questioning as 
may be given is of the utmost consequence, because 
even among mature witnesses it is not always easy to 
discriminate between actual knowledge, and what is 
accepted on hearsay and influence. It is obviously 
necessary for the court to be satisfied that the child 
will be disposed to tell the truth under some sense of 
obligation. 

In children of tender age no reasonable person would 
expect a complete power of discriminating between 
his means and sources of knowledge; and more or less 
undesigned coloring and miscoloration is almost inevi- 
table. There can be no criminal responsibility in a 








young child, and the care used must therefore be 
rather in ascertaining his capacity and disposition than 
in impressing the terrors of the law. We are com. 
pelled to apply the law as we find it, until changed by 
legislation. But we are greatly impressed with the 
practical imperfection of the present rules. In France, 
and probably elsewhere, the courts refuse to adminis- 
ter an oath to children of tender years, and allow them 
to be examined without any thing more than suitable 
cautions, leaving their statement on direct and crogs- 
examination to be taken for what they are worth. This 
seems to be a sensible proceeding, and is probably 
quite as efficacious as our own system, and less likely 
to abuse. There is a proper desire in courts to receive 
such testimony as will throw light on the case, and 
there is no doubt that in practice children are often 
allowed to testify whose legal capacity to do so is very 
liberally construed. It would be better, we think, to 
put their testimony on the more rational ground that 
it is calculated to be of some value, and capable, under 
a proper examination, of being reasonably well weighed 
for what it is worth. 

The other points do not require much consideration. 
It is possible the instructions concerning damages 
were open to some criticism, but the judge appears to 
have desired to prevent any wild estimates, and it is 
not very easy to be precise concerning all the elements 
to be considered insuch acase. The charge was in- 
tended to keep out improper considerations so far as 
possible, and to undo some rulings made earlier in the 
case which were found improper. In cases like this 
however it is not possible, after argument, to undo 
the effect of important testimony once in, and im- 
pressed on the jury by counsel. 

For the reasons given, the judgment should be re- 
versed, and a new trial granted. 

Champlin and Sherwood, JJ., concurred. 

Morse, J., (dissenting.) In order to prevent a re- 
covery in this case itis necessary to get rid of the 
boy’s testimony; and un earnest argument was direc- 
ted to this court to establish the proposition that the 
age of the child, and his ignorance of the nature of an 
oath, as developed by his preliminary examination in 
the court below, should have led in that court to the 
rejection of his testimony. I, for one, take no stock 
in this proposition, and have but little patience to ex- 
amine such an argument. I cannot consent fora 
moment to any rule of law, however fortified by re- 
mote or later decisions of the courts, that will practi- 
cally excludethe testimony of children under seven 
years of age, and leave them, in many cases, without 
redress for wrongs committed upon them. Our crimi- 
nal anuals are full of cases where little girls under 
seven years of age are outraged and maltreated by 
fiends in human form. They are entitled, above all 
others, to the thorough and complete protection of the 
law; and I shall place no obstacles in the way of the 
punishment of the miserable and depraved beings who 
are capable of such crimes against nature and the law. 
If an extraordinary intelligence is required in the 
child, if she must understand the nature of an oath or 
affirmation, and that without any recent teaching, as 
one English case seems to hold, Rex. v. Williams,7 
Car. & P. 320, before she can testify, then there is 
necessarily an absolute prohibition against her testi- 
mony; and any injury to her, unless some one is pres- 
ent to witness the act except the perpetrator, must go 
unpunished and unredressed. The most ignorant and 
depraved adult, under all the authorities, can testify 
under oath or by affirmation, and no preliminary ex- 
amination to test his intelligence is required or pro- 
vided for. There can be found but few, if any child- 
ren of the age of this colored boy that has any idea, 
without teachiug, of the nature of an oath. Though 
we may take pains to instruct our children from the 
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moment they can prattle that they must tell the truth, 
itis seldom, if ever, that we takethe trouble to in- 
struct our infants in the practice of the courts, or the 
nature of the obligations of oaths there taken. But if 
an injury should happen to one of them, which ought 
to find redress in the courts, we would be apt, and I 
think we would have the right, to then instruct the 
child, not only to tell the truth, but of the nature and 
obligation of the oath which it would be required to 
take. The object of all judicial inquiry is to ascertain 
and determine the truth, and an oath is but a means 
tothatend. It is not necessary now thatan adult 
should believe in hell, or any other punishment after 
death, in order to bea competent witness; and the 
catechism of a child upon that subject, as was done in 
this case, is not only ridiculous, but absurd. Children 
should have atleast equal rights with adults in this 
respect. There can be but little, if any, trouble in 
these cases, of determining the truth or falsity of the 
testimony ofachild. The danger of perjury comes 
from the examination of older and more experienced 
persons, who take the oath at once, without fear and 
without question. The proper way, in my judgment, 
is to examine the child upon the subject of its intelli- 
gence, and if found capable by the trial judge of 
understanding the nature and force of the oath or 
obligation to be taken, after proper instruction by the 
court as to the duty of telling the truth, and the con- 
sequences attending falsehood, the oath should be ad- 
ministered, and the testimony received by the court, 
to be tested and weighed by the jury according to the 
usual standard. 

In the present case, the boy evidently understood 
that he must tell the truth, and that he would be 
punished here for a falsehood, though he did not 
know what the punishment would be, and thought 
that God would inflict it. Who will say that he was 
not right even in this, or deny that Deity does notin 
this world tind means to punish the evil-doer with the 
pangs of conscience, if not otherwise. 

After the preliminary examination, the court per- 
mitted the boy to be sworn, and said: ‘I don’t know, 
gentlemen; I think I will have to receive the testi- 
mony for what itis worth. The jury can judge as to 
the competency of the statement. My experience and 
observation has been—and it has been quite exten- 
sive — that where children have to tell a complicated 
story, if they make mistakes, the mistakes are very 
apparent to the jury. You have the power of cross- 
examination, and such cross-examination, if conducted 
kindly and fairly, as I know it would be in this case, 
will lay before the jury quite accurately the intelli- 
gence of the boy, and the degree of creditthat he 
ought to receive.”’ 

I think the court did not err inthis action, and that 
his remarks were sound, in common sense and in law. 
The boy was clearly and keenly cross-examined by 
competent and shrewd counsel, and displayed an in- 
telligence upon such examination not surpassed by any 
witness, and not equaled by some. And his evidence 
impresses me with its truth. His story of the transac- 
tion is candid and straightforward throughout,and un- 
usually intelligent in its detail. The jury believed it, 
and there is, in my opinion, absolutely no reason for 
shutting it out of the case. If we are to discard the sim- 
ple,unaffected narration of this child because he is not 
of an age to be punished criminally for telling a lie, 
and yet to receive in all cases, as we do, the evidence 
of suspected and condemned felons, subject only to 
the credence thata jury may give them, then the 
law is not, as I ‘understand it, a safeguard and a pro- 
tection to the innocent, and a terror to the evil-doer. 

I find no error in the proceedings, and believe that 
the judgment is right as it now stands. 

[See Com. v. Lynes, 34 Alb. L. J. 422. Ep.] 





MARRIAGE—DIVORCE—FRAUD OF WOMAN 
REPRESENTING PREGNANCY. 


SUPREME COURT OF MICHIGAN, FEBRUARY 15, 1887. 


SissunG v. Sissune. 


A marriage procured by the fraud of the woman in repre- 
senting to a man with whom she hashad illicit intercourse 
that she is pregnant by him, when she knows that she is 
pregnant by another, will be set aside at the suit of the 
party defrauded. 


i from Monroe. In chancery. 


George M. Landon, for complainant. 
George Gartner, for defendant and appellant. 


Morsg, J. This isan appeal from the Monroe Cir- 
cuit Court, in chancery, from an order overruling the 
general demurrer of the defendant to the bill of com- 
plaint filed in this cause. Weare therefore to deter- 
mine from the bill, taken as true, whether it alleges a 
cause of action. 

The complainant shows that he intermarried with 
the defendant, February 10, 1886; that he resides in 
Frenchtown, in the county of Monroe, and has lived 
in this State the requisite statutory time, and upward, 
previous to the filing of his bill. While he lived with 
the defendant she gave birth to a male child, born 
April 20, 1886, whose father is one Joseph Shoemaker, 
as he is informed by the defendant, and verily be- 
lieves; that his acquaintance with said Gertrude be- 
gan in the month of June, 1884, at which time she vis- 
ited friends in the neighborhood of your orator’s home 
for about one week; that she again came to visit said 
friends on or about the month of January, 1885, and 
remained for about one month, and then left for her 
father’s home, in said county of Wayne, as he is in- 
formed and believes; that after her said return your 
orator neither saw nor heard from her again until the 
latter part of November or the first part of December, 
1885, at which time she again visited her friends for 
about one week, and returned home; that about six 
weeks after said last visit, said Gertrude requested 
your orator to come and see her, because she was sick 
since her Jast visit; that he went to visit her, and she 
informed your orator that she was pregnant by him, 
and insisted upon being married to him. Your orator 
further represents, that being without experience, and 
relying wholly on the truthfulness of said representa- 
tion, and being willing to repair so far as in his power 
any wrong he may have done, and to save the reputa- 
tion and character of said Gertrude as well as his own, 
and intending to do as nearly right as he could in the 
circumstances, he married said Gertrude as aforesaid ; 
that he took said Gertrude to his home in French- 
town, in said county of Monroe, and that they took 
and occupied a house together, and lived together as 
husband and wife, until the birth of said child, as 
aforesaid, up to which time your orator had, in good 
faith, believed said child to be his own. He alleges 
that he never had sexual intercourse with the de- 
fendant before her last visit, in the latter part of No- 
vember or the first part of December, 3885; that the 
said child was full grown, and that the defendant had 
carried the same for the full period of gestation; that 
said child is not his, as falsely and fraudulently 
claimed by said defendant when she persuaded him to 
marry her; that defendant knew all the time that he 
was not, and could not be, the father of said child, but 
falsely pretended she was pregnant by him, and by so 
pretending induced him to marry her. He was de- 
ceived and defrauded into said marriage, and ought 
not to be held as the father of said child. He re- 
mained in the house with said defendant four days 
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after her confinement, under the advice of a physi- 
cian, and attended to her wants for the sole purpose 
of seeing that she did not suffer; that as soon as suit- 
able help could be procured he left, and went to his 
father’s house, since which time he has had no com- 
munication or intercourse with the defendant. He 
avers the absence of any collusion or agreement in con- 
formity to the rule, and prays for a divorce; and that 
the child may be declared to be the child and heir of 
the defendant, but not of himself; and for general re- 
lief. 

It seems to be well settled that a fraudulent conceal- 
ment by the female of her pregnancy by another per- 
sou will avoid her marriage to one ignorant of this 
fact, and believing her chaste at the time of the mar- 
riage. If a woman is with child by a stranger at the 
time of the marriage, and her intended husband is ig- 
norant of the fact, he may have the marriage declared 
null for fraud. Baker v. Buker, 13 Cal. 87-102; Rey- 
nolds v. Reynolds, 3 Allen, 605; Morris v. Morris, 
Wright, 630; Ritter v. Ritter, 5 Blackf. 81; Scott v. 
Shufeldt, 5 Paige, 43; Carris v. Carris, 24. N. J. Eq. 
516. 

A woman to be marriageable, it is said, must at the 
time be able to bear children to her husband, as the 
first purpose of matrimony, by the laws of nature and 
society, is procreation. A woman who is pregnant at 
the time of marriage by astranger is not in a condi- 
tion to bear children to her husband, and the conceal- 
ment of that fact, or a misrepresentation, is a gross 
fraud upon the husband, and sufficient to avoid the 
marriage, if he was ignorant of her situation, and be- 
lieved her chaste and virtuous. But most of the re- 
ported cases upon the subject hold that when the hus- 
band has had intercourse with the wife before mar- 
riage, and knows that she is pregnant, but is falsely 
led to believe that the child is his, and its birth proves 
it not to be his, yet nevertheless be must submit to 
the bonds of matrimony, and the presumed paternity 
of the child. Foss v. Foss, 2 Allen, 26; Crehore v. 
Crehore, 97 Mass. 330; Caurris v. Carris, 24 N. J. Eq. 
517. 

In 97 Mass. the court say that the husband had full 
knowledge that the woman was unchaste before he 
entered into the marriage contract, and was thereby 
put on his guard, so that he cannot allege that he was 
induced to contract the marriage by such fraud and 
deceit of the defendant as will enable him to avoid his 
contract. 

In Scroggins v. Scroggins, 3 Dev. 535, the petitioner 
was married on the 18th of December, 1828, and a 
mulatto child was born to his wife, May 1, 1829. The 
opinion states that he did not venture to swear that 
he believed her chaste at the time of his marriage, and 
for that reason denied his petition. 

But in a later case, Burden v. Barden, reported in 
the same volume, at page 548, where the petitioner al- 
leged that he knew at the time of the marriage that 
the defendant had a child, but that he thought it was 
his, and that she, by her artful conduct before mar- 
riage, induced him to believe that she had been mod- 
est aud virtuous, except in the one instance, which 
she pretended was the result of her attachment for 
him, and that soon after marriage he discovered that 
the child was a mulatto, upon which he had instantly 
parted from her, the court, composed of the same 
judges who united in the opinion in the case of Scrog- 
gins v. Scroggins, held the petition good. 

In Long v. Long, 77 N. C. 304, the majority of the 
court followed the decision in Scroggins v. Scroggins. 

In Scott v. Shufeldt, 5 Paige, 43, the complainant al- 
leged in his bill that he had occasionally visited the 
defendant, and that she afterward made oath before 
a magistrate that she had been delivered of a bastard 





child, and that the complainant was the father of 
such child; that he was arrested upon the charge of 
bastardy, and required to give bail as the putatiyg 
father of the child; believing it to be a white child, 
and being unable to procure bail, he consented to 
marry defendant, anddid marry her; that he subse. 
quently ascertained that the child was a negro child, 
the complainant and defendant being both white per. 
sons; and that he had not cohabited with defendant 
subsequent to such marriage. It was held by the 
chancellor that the defendant intentionally defrauded 
the complainant in such manner as to authorize the 
court to declare the marriage contract a nullity. The 
court remarks that “ifthe child had not been born at 
the time of the marriage, the complainant would have 
had some difficulty in showing that he had been in- 
tentionally deceived and defrauded by the defendant, 
as she might possibly have supposed the child to be 
his, although she had also had connectiou with a negro 
about the same time.” 

This case sustains the bill of the complainant in this 
case. It authorizes the nullifying of a marriage pro- 
cured by the fraud of the woman in representing to 
the man that she is pregnant by him, when at the 
time of such representation she knows that she is 
pregnavt by a stranger, and not by him. And it 
seems to me to be consonant with equity and justice. 
Each case is governed more or less by its own circum- 
stances, and in the cases holding the contrary doc- 
trine a belief seems to have pervaded the courts that 
the complainant bad been guilty of such moral wrong 
or statutory crime by his intercourse with the defend- 
ant before marriage as to preclude him from equitable 
relief, or that he had not shown with sufficient cer- 
tainty that the child could not be his, and that the 
defendant knew at the time of the representations 
that the child was the fruit of intercourse with an- 
other. 

In the case before us, as it stands upon the record, 
the defendant was unchaste, and pregnant by another 
man, when the complainant had intercourse with her. 
Taking advantage of this intercourse to hide her com- 
ing shame, she sends for complainant, who is young 
and inexperienced in the ways of the world and 
women, and pretends to be sick and pregnant from 
the result of the connection with him. She insists 
upon marriage. He, believing the child to be his, and 
the girl to have been virtuous before he met her, with 
the laudable desire of repairing the wrong that he 
supposed he had done, and to save her character and 
reputation, marries her. The law looks with favor 
upon such action, and prosecutions for bastardy and 
seduction are frequently settled by marriage. If the 
story of complainant is true, he followed the dictates 
of conscience, and entered into the marriage relation 
with defendant from worthy motives. The betrayer 
of the innocent cannot be condemned for marrying 
his victim. The seduction is the crime to be exe- 
crated, but marriage afterward is to some extenta 
reparation of the wrong; at least itis the best amend- 
ment he can make the injured one. The mere act of 
sexual intercourse between a single man and an un- 
married woman is not a crime at common law or un- 
der any statute of this State. The fault of the com- 
plainant in sinning against the moral law does not en- 
title him to be deceived and defrauded in this man- 
ner. Acting from the best of motives, as all must con- 
cede, to repair the wrong as best he could under the 
circumstances, he marries the defendant in the full 
belief that he has been the means of ruining an inno- 
cent and chaste woman, and that the child in her womb 
is his. This belief has been engendered by the false 
statements of the defendant, purposely made to procure 
such marriage. The birth of the child proves conclu- 
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sively that the woman was unchaste before he met her; 
that he was aware of her pregnancy by another; and 
that she led him to believe that he alone was the au- 
thor of her shame. for the express purpose of accom- 
plishing her marriage with him. In my opinion, he 
is entitled to relief. The same reasons that apply in 
cases where the pregnancy is unknown apply here. 
Aman should not be compelled to assume the burden 
of supporting a child not his own, or its paternity, 
against his will, or when his consent is procured by 
fraud. 

The essence of the marriage contract is wanting 
when the woman, at the timé of its consummation, is 
bearing in her womb knowingly the fruit of her illicit 
intercourse with a stranger; and the result is the same 
whether the husband is ignorant of her pregnancy, 
and believes her chaste, or is cognizant of her condi- 
tion, but has been led to believe the child is his. ‘‘A 
husband has a right torequire that his wife shall not 
bear aliens to his blood and lineage. This is implied 
in the very nature of the contract of marriage. There- 
forea woman who is incapable of bearing a child to her 
husband at the time of her marriage by reason of her 
pregnancy by another man, is unable to perform an 
important part of the contract into which she enters; 
and any representation which leads tothe belief that 
she is in a marriageable condition isafalse statement 
of a fact materia] to this contract, and on well-settled 
principles affords good ground for setting it aside and 
declaring the marriage void.’’ Reynolds v. Reynolds, 
$ Allen, 610, per Bigelow, C. J. 

And it seems to me the fraud in this case is a more 
potent reason for the nullification of the marriage 
ceremony than it would be in acase where the man 
was ignoraut of the pregnancy. In such a case the 
woman makes no representation, except as the con- 
cealment of her condition may tend in that direction ; 
but here a false statement is made, and an appeal 
based thereon, to the better and kindlier nature of the 
map, who moved thereby, undertakes to make restitu- 
tion for his supposed wrong, and in so doing falls 
easily into the trap laid for him by a wanton and de- 
signing woman. He is certainly entitled to a release. 
The order of the court below overruling the demurrer 
is affirmed. The record will be remanded, and the us- 
ual time allowed for defendant to answer, if she de- 
sires. 

CAMPBELL, C. J., concurred. 

SHERWOOD, J., dissenting, said: ‘‘ It will not fail to 
be noticed, that by the averments contained in the 
bill, no conversation appears to have occurred from 
the time of their first acquaintance to the time of 
their marriage, except that of lewd and lascivious 
character, or relating to lewd and lascivious subjects. 
It nowhere appears in the bill that Gertrude ever told 
complainant that she was pure or virtuous, but it does 
appear expressly that he knew to the contrary before 
he married her, for she had already yielded to his 
licentious approaches, and indulged him in the sensual 
ways of the harlot. Complairnant nowhere in his bill 
claims this girl inveigled him into the act of defiling 
himself, and debauching her, but does say she per- 
suaded him to marry her. Nowhere in the bill does 
complainant state or aver that he did 1fot know at the 
time he married the defendant she was then pregnant 
by another person; neither is it anywhere stated that 
he would not have married the defendant had he 

nown such to be the fact; nor is the time stated 
when Gertrude informed him that another was the 
father of the child. 

In this case the complaint comes into a court of 
equity, and shows by his bill that he is a debaucher 
and fornicator; that he has chosen his companion, 
and married the woman of his lusts, and subject of 
his lascivious acts; and because time has disclosed 





more acts of immorality against her than it has yet 


against him, he claims he has been defrauded, and 
now prays that the marriage between them may be 
dissolved. Courts of equity cannot follow parties be- 
low the plane of good morals for the purpose of taking 
cognizance of the faults and vices of dissolute and 
profligate husbands and wives, with a view of giving a 
decree of divorce against the party guilty of the great- 
est delinquencies and immoralities. This, in the view 
I take of this case, is precisely what we are asked to 
do, and I can never give my assent to the proposi- 
tion. 

Marriage in all Christian countries has always been 
regarded peculiar in its nature, and subject to many 
considerations of public policy. It has ever been 
looked upon as sacred in its nature, and as sur- 
rounded by much of religious sanctity. In England 
it was long under the control of the ecclesiastic courts. 
In this country, though regarded as a civil contract in 
law, still it is sui generis, and should not be invali- 
dated,’’ even if fraudulent, when against good policy 
and sound morality, and the peculiar nature of the re- 
lation; and to be free from that restriction the fraud 
must be of an extreme kind, and in an essential of the 
contract.’’ The parties cannot cancel or dissolve the 
marriage contract. They cannot change, alter or 
modify it in any particular, and in this State the Leg- 
islature cannot dissolve it. A court only can do these 
things. Public policy requires this. This is essential 
to the maintenance of virtue and stability in society. 
The marriage relation is of divine origin. The civil 
law does’no more than make statutes recognizing the 
relation, and providing for its protection, and inflict- 
ing penalties for its violation. In construing the law 
courts should never fail to recognize its origin, and 
the objects and purposes of its creation; and in deal- 
ing with all questions relating thereto, or depending 
thereon, the object and purpose of the relation is 
given a controlling influence by the court in disposing 
of the questions raised. * * * 

It is the well-settled doctrine that antenuptial in- 
continence is not ground for divorce. If a woman, 
being with child, falsely tells a man with whom she 
had previously illicit intercourse, that the child is his, 
and he believing her statement to be true, marries her, 
this will give him no ground for divorce, unless such 
facts are constituted sufficient cause by statute. Moss 
v. Moss, 2 Tred. 55; Frith v. Frith, 18 Ga. 273; Scott v. 
Shufeldt, 5 Paige, 43. * * * 

The following cases will be found directly in point 
upon the facts stated in complainant’s bill, and fully 
support the position taken by defendant: Scroggins 
v. Scroggins, 3 Dev. 535; Foss v. Foss, 94 Mass. 26; 
Crehore v. Crehore, 97 id. 330; Long v. Long, 77 N. C. 
304. 

In this case the complainant, at the time he mar- 
ried the defendant, knew that she was not virtuous. 
He had had illicit intercourse with her himself. She 
told him she was then pregnant. It is true she told 
him it was by him, but it nowhere appears she did 
not tell him she had had intercourse with other men, 
nor that he ever asked her if such was the fact. It 
does not appear by the bill that she was engaged to be 
married to him until she told him she was in a family 
way; neither does it appear that he ever had any love 
or affection for her, but so faras any thing is shown 
upon the subject, he never called upon her before 
marriage except to gratify his licentious desires, and 
that when he married herit was only to avoid the con- 
sequences of bastardy. [n what little research I have 
been able to give to the subject, I have found no case 
supporting the charge of fraud which will avoid the 
marriage contract under such circumstances, and I 
feel that justice, morality and public policy all alike 
require that the demurrer in this case should be sus- 
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tained. It nowhere appears that this man was young 
and unsophisticated. He says he was inexperienced, 
but the first act of his disclosed to us in the record 
wus his carnal intercourse with this lewd and lasciv- 
jous woman, and after marriage he cohabited with her 
until the child was born. If what he says in his bill 
is true upon this subject, the conclusion is irresistible 
that he knew of her advanced stage of pregnancy, and 
after such knowledge remained and cohabited with 
her as long as she could yield to his embraces, and 
then left her, and filed this bill. I have found no an- 
thority in this or any other country which would au- 
thorize the nullifying of the marriage contract pro- 
cured by the woman in representing to the man that 
she was pregnant by him, when she knew she was 
pregnant by another, when she had previously had 
carnal intercourse with the complaining party. 
Neither equity nor good morals can, in my judgment, 
tolerate such a doctrine. * * * 

CHAMPLIN, J., concurred in the dissent. 

Judgment affirmed by equal division. 

[See note, 44 Am. Rep. 112.—Ep.] 


——__+__—_— 


NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW—BLACKMAILING—EVIDENCE OF IN- 
TENT.—An indictment charged that the defendant, 
well knowing the contents, and with intent to extort 
money, did feloniously send and cause to be for- 
warded to and received by the proseeutor a letter, 
which after stating that the writer had been informed 
by A. that there had been sexual intercourse between 
her and the prosecutor, concluded as follows: ‘‘Isup- 
pose you are aware that under those conditions you 
are liable for the support of the child and the mother’s 
expenses during her sickness? Are you willing to 
make suitable provisions for said liability, and 
thereby avoid publicity, or will it be necessary to 
take legal steps in the matter?’’ Held, that evidence 
proving the sending of the letter justified a conviction 
of blackmailing. It is doubtless true that a demand 
for indemnity for a wrong made in good faith, accom- 
panied by a suggestion that legal proceedings will be 
resorted to unless satisfaction is voluntarily made, is 
not a threat within the statute, although the wrong is 
one the disclosure of which would bring disgrace upon 
the guilty party. But if the party making the de- 
mand knows that he has suffered no wrong, a threat 
to prosecute unless settlement is made, might, we 
conceive, bring the case within the statute, although 
on the face of the letter the party writing it might 
seem to be asserting only his legal rights. In other 
words, a false accusation in writing of an act involy- 
ing moral turpitude, known by the party making it to 
be false, accompanied with a suggestion that legal pro- 
ceedings will be taken unless the person against 
whom it is made purchases silence, may be a threat 
within the statute, although in form the accused is 
simply called upon to render satisfaction for that 
which, if the charge was true, would entitle the accuser 
to pecuniary compensation. The mere form in which 
the threat is made is not decisive. The letter in this 
case distinetly intimated that legal proceedings would 
be taken to enforce the liability, unless the prosecu- 
tor made voluntary provision for the mother and 
child, and he is asked whether he 1s_ willing 
to do this to avoid publicity. The averment in 
the indictment that the defendant, for the pur- 
pose of extorting money from the prosecutor, 
threatened to expose him to disgrace by falsely 
charging him with the criminal acts stated, fairly im- 
plies that thedefendant knew the charge contained 
in the letter was faJse, and the admission in the rec- 








ord that evidence was given tending to prove the 
acts charged in the indictment must have been ip. 
tended to cover not merely the bare act of sending 
the letter, but the circumstances averred in connec. 
tion with the act, that is, that it wasa scheme to ex. 
tort money by making a false charge. We think the 
indictment was good in substance, and that the con- 
viction should be affirmed. See People v. Thompson, 
97 N. Y. 313; Reg. v. Hendy, 4 Cox Cr. C. 243; Rex y, 
Tucker, 1 Moody, 134. March 1, 1887. People y. 
Wightman. Opinion by Andrews, J. 


EVIDENCE—EXPERT OPINION—AS TO POSSIBLE CON- 
SEQUENCES OF INJURY.—In an action for damages for 
personal injuries, by negligence, causing an affection 
of the brain, physicians were asked as to possible re- 
lapse after recovery: ‘*‘ Does such a thing ever follow 
an apparently complete recovery?” ‘* You may state 
whether there may be an apparent complete recovery 
when there is not an absolute recovery.”’ ‘‘ May they 
(symptoms) be redeveloped after years?’’ Held, in- 
competent. Strohmv. N. Y., L. E., etc., R. Co., 96 
N. Y. 305. Tazerv. N. Y. Cent., etc., R. Co. March 
8, 1887. Opinion per Curiam. 


EXCISE COMMISSIONERS—IN NEW YORK—APPOINT- 
MENT.—Appointments by the mayor of excise com- 
missioners in thecity of New York, made May 1, 1886 
need not be submitted to the board of aldermen for 
confirmation. March 1, 1887. People v. Andrews. 
Opinion by Danforth, J. 


FRAUD—IN OBTAINING GOODS—GROUND OF ACTION. 
—In an action to recover the price of goods sold plain- 
tiff obtained an attachment upon an affidavit, both 
stating that ‘“‘the defendant has removed and dis- 
posed of his property, with intent to defraud his cred- 
itors.’’ On notice the action was discontinued, and 
an action commenced to recover the goods on the 
ground that they had been fraudulently obtained, and 
with the preconceived intent not to pay therefor. 
Held, that as it did not appear in the attachment suit 
that the defendant had contracted the debt fraudu- 
lently, a verdict for the plaintiff in the second action 
should stand. Unless it is necessarily and as a matter 
of law to be inferred that one who is guilty of fraudu- 
lently disposing of property, was also guilty of fraud 
in its acquisition, knowledge of the fact cannot be im- 
puted to a person who has no other means of infor- 
mation. It would be different if it appeared that one 
buying on credit did at the time of purchase intend 
to make a fraudulent assignment, or other fraudulent 
disposition of the goods bought, and a vendor who, 
with knowledge of that fact, sued for the price, might 
with some reason be deemed to affirm the contract, 
and thereafter to be held to his election. Such is not 
this case. Nor did any advantage accrue by reason 
of the attachment. It was a remedy given for an- 
other fraud, and was incident to the action upon con- 
tract, and fell with its discontinuance. The judg- 
ment appealed from is so directly within our decision 
in Equitable Co-operative Foundry Co. v. Hersee, 103 
N. Y. 25. March 1, 1887. Hays v. Midas. Opinion by 
Danforth, J. 


JUDGMENT—REVERSAL—EEFECT OF MESNE PROCESS. 
—Plaintiffs recovered judgment and issued an attach- 
ment and execution against the property of defend- 
ant therein. Thereafter an action was instituted to 
set aside as fraudulent a conveyance of real estate 
made by the judgment debtor, and for other relief. 
In that action judgment was entered directing a sale 
of the real estate for the satisfaction of the amount 
remaining unpaid upon the judgment in the first ac- 
tion. The sale was made and the property bought in 
for the benefit of the plaintiffs and other judgment 
creditors for a sum sufficient to satisfy the judgments. 
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This court reversed the judgment in the second 
action, and the land sold was restored. Held, that 
the original attachment and execution was revived, 
and an order of General Term affirming an order of 
the Special Term, requiring the county clerk to take 
from the files in his office the attachment and execu- 
tion in the first action, and returns thereto, and de- 
liver them to the sheriff of the county, and to cancel 
the record of the satisfaction of the judgment was 
proper. March 8, 1887. Wallace v. Berdell. Opinion 
by Rapallo, J. 

WILL—PRECATORY TRUST—CARE OF CHILD.—A will 
provided: (6) ‘‘The residue of my estate, both real 
and personal, of whatever name and kind, I give, de- 
vise and bequeath to my daughter, Sara L. Cooke, to 
have and hold the same unto her, her heirs and as- 
signs forever.” (7) “‘I commit my granddaughter, 
Annie C. Lawrence, the child of my daughter Annie, 
now deceased, to the charge and guardianship of my 
daughter, Sara L. Cooke, in whose honesty, good-will 
aud integrity [ repose the utmost confidence. I en- 
join upon her to make such provision for said grand- 
child out of my residuary estate now in her hands, in 
such manner, at such times and in such amounts as 
she may judge to beexpedient and conducive to the 
welfare of my said grandchild and her own sense of 
justice and Christian duty shall dictate.” Held, that 
the daughter took an absolute title to the residuary 
estate, and that it was discretionary with her as to 
what provision should be made for the granddaughter. 
She might, under the broad discretion thus conferred 
upon her, deem it best for the grandchild to wait un- 
til she should become of age, and then give her a por- 
tion of the estate, or otherwise provide for her. There 
was nothing in the will which required her to provide 
for the support of the grandchild during her minority. 
She was living with her father, out of the State. No 
obligation was imposed upon the defendant by her 
father’s will to indemnify the father of the plaintiff 
for her support, or to furnish him with means there- 
for. The provision in the will was not intended for 
the benefit of the father of the plaintiff, nor to relieve 
him from his legal obligation to support bis own child. 
All these matters were left wholly to the discretion of 
the defendant, uncontrolled by any consideration ex- 
cept, to use the language of the testator, “what her 
own sense of justice and Christian duty shall dictate.” 
It was the will of the testator that the defendant 
should be the sole judge of the manner in which pro- 
vision for the plaintiff should be made, at what time 
it should be made, and to what amount. It was be- 
yond the power of any court to substitute its discre- 
tion for hers, and no trust was created which a court 
of equity could execute contrary to her judgment. 
The moral obligation imposed on the defendant is 
very strong. The plaintiff is the representative of the 
deceased sister of the defendant, and if the testator 
had died intestate, the plaintiff would have been enti- 
tled to one-third of his estate. For reasons of his 
own however the testator preferred not to permit any 
part of his estate to vest in this grandchild, but to 
leave entirely to the discretion of the defendant what 
portion she would take, in what manner, and at what 
time. He therefore vested the absolute title to his 
residuary estate in the defendant, enjoining upon her 
only the duty of exercising this discretion, and ex- 
pressing his conviction that she would do so honestly 
and fairly. She recognizes this moral obligation, and 
avers her intention of performing it. It is not for the 
courts to repudiate the confidence which the testator 
chose to repose in the defendant, and to assume a 
power which was not intended to be exercised by 
them by determining in what manner, at what time, 
and to what amount the provision shall be made. 





March, 8, 1887. Lawrence v. Cooke. Opinion by Ra- 
pallo, J. 


—»—_——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


APPEAL—PRACTICE—ARGUMENT—MARRIAGE—DEED 
OF WIFE'S REAL ESTATE—ACKNOWLEDGMENT—CER- 
TIFICATE.—(1) To make statements, in a printed argu- 
ment, of facts outside of the record, especially after 
stipulating in the court below that the case 
shall be heard upon a single question, is an inex- 
cusable breach of professional propriety, and the court 
will not be influenced by such statements. (2) Under 
the Illinois act of February 22, 1847, requiring for the 
conveyance of the real estate of a non-resident mar- 
ried woman, that she shall “join with her husband in 
the execution ”’ of the deed, it is sufficient that both 
sign and properly acknowledge it, although only the 
wife’s name appears in the body of the deed. (3) A 
recital in a certificate of acknowledgment of a deed 
that ‘‘ personally came ”’ the grantors, naming them, 
“known to me to be the persons who executed the 
foregoing instrument,” satisfies the requirements of 
Rev. St. Ill., 1845, p. 107, § 20, that the certificate shall 
state that the person making the acknowledgment 
was personally known to the officer to be the real per- 
son executing the deed. (4) The statement, ina cer- 
tificate of a married woman’s acknowledgment, that 
she executed the deed freely, and without compulsion 
from any one, “ fully understanding the contents” of 
it, is equivalent toa statement that she was informed 
of its contents, or at least she ‘“‘ knew the contents,” 
within Illinois act of February 11, 1853, §1. March 7, 
1887. Schley v. Pullman Palace Car Co. Opinion by 
Harlan, J. 


CONSTITUTIONAL LAW—MUNICIPAL CORPORATION— 
TAXATION—MANDAMUS.—(1) A constitutional obliga- 
tion of acity to provide for the collection of a tax 
sufficient to pay indebtedness incurred is not fulfilled 
by the enactment of an ordinance providing for the 
necessary taxation, but extends to the actual levy and 
collection of the tax, and such levy and collection may 
be compelled by mandamus. (2) The provision ot 
Const. Ill., 1870, art. 9, § 12, that any municipal corpo- 
ration incurring indebtedness ‘“‘shall * * * pro- 
vide for the collection of a direct annual tax sufficient 
to pay ” the interest as it fallsdue, and the principal 
in twenty years, has the effect to authorize the levy 
of such taxes by a municipal corporation to pay in- 
debtedness incurred since the Constitution went into 
effect, although thereby a provision of the municipal 
charter, granted previous to 1870, limiting the rate of 
taxation for certain purposes, is necessarily violated. 
(8) Under that provision of the Constitution, if a suffi- 
cient tax is not levied annually to pay accruing inter- 
est, the court may, in its discretion, order the levy of 
a single tax to pay an entire judgment obtained for 
arrears of interest and a balance of the principal. 
March 14, 1887. City of East St. Louis v. United 
States. Opinion by Waite, C. J. 


MUNICIPAL CORPORATIONS—VALIDITY OF ACTS—LEG- 
ISLATIVE RATIFICATION—DECISIONS OF STATE COURTS. 
—(1) Subsequent legislative ratification of the acts 
of a municipal corporation, which might lawfully have 
been performed under legislative sanction in the first 
instance, is equivalent to original authority. (2) An 
issue of municipal bonds not originally authorized, 
but which the Legislature might have authorized, and 
did in fact subsequently ratify, will be held valid in 
the Federal courts, upon the well-settled doctrine of 
the United States Supreme Court of the power of a 
Legislature, in the absence of any constitutional pro- 
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vision to the contrary, to ratify acts of a municipal 
corporation which it might originally have authorized, 
notwithstanding decisions of the State Supreme Court 
adverse to such doctrine, made after the issue of the 
bonds, and the passage of the curative act; following 
Anderson vy. Santa Anna, 6 Sup. Ct. 413. March 7, 
1887. Bolles v. Town of Brimfield. Opinion by Har- 
lan, J. 


RAILROADS—MORTGAGE — CONSTRUCTION CLAIMS— 
PRIORITY.—(1) A railroad company issued negotiable 
bonds, secured by mortgage, to be used in construct- 
ing and extending the road. They were delivered to 
A., Who then owned a majority of the stock, and af- 
terward practically all of it, and who both before and 
afterward advanced large sums of money from his pri- 
vate means for the use of the road. A. pledged the 
bonds to B., to secure the price of a connecting road 
bought by him of B. for the company. Afterward he 
negotiated a large loan from C., to be secured by the 
bonds and stock of the company. Part of this loan 
was paid by C. directly to B.in satisfaction of B.’s 
claim, and B. thereupon transferred the bonds to C. 
The balance of the money raised by the loan was used 
in the construction of the road. Afterward D., repre- 
senting a syndicate formed for the purpose of buying 
up the road, and reorganizing it, bought the interest 
of C. in the bonds, paying him the full amount of his 
claim. In a contest between D. and persons holding 
certain unsecured construction claims against the com- 
pany which accrued after the issue of the bonds, and 
the pledging of them to B., held, that the evidence 
showed no fraud on the part of A. in relation to the 
issue of the bonds or otherwise; that D. was a bona 
fide holder for value, and that the bonds in his hands 
were a first lien upon the road for the amount of C.’s 
loan. (2) If adecree foreclosing a railroad mortgage 
declares construction claims in general to be liens supe- 
rior to that of the mortgage, but does not find who ar® 
the holders of such claims, and what the amounts are, 
and after sale and a reference to determine those mat- 
ters, another decree is entered accordingly, the holder 
of the mortgage can raise the question or priority by 
appeal from the latter decree alone, without appealing 
from the former. March 21, 1887. Porter v. Pitts- 
burgh Bessemer Steel Co. Opinion by Blatchford, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—ARSON—OF WIFE’S HOUSE—“‘AN- 
OTHER.’’—It was averred in the indictment that the 
dwelling-house burned by the appellant, as charged, 
was “ the property of another person, to-wit, Hannah 
Garrett.’’ On the trial it was shown that said Han- 
nah Garrett was the wife of the appellant, and that 
he and his wife Hannah occupied, used and dwelt in 
such house as their habitation and dwelling-house. 
Under our statute, was the appellant guilty of arson 
in setting fire to and burning ashe did the dwelling- 
house as charged in the indictment? At common law 
arson is an offense against the possession, and under 
that law appellant could not be guilty of arson in set- 
ting fire to and burning the dwelling-house while he 
wasin the lawful possession thereof, without refer- 
ence or regard to the ownership of such property. 
McNeal v. Woods, 3 Blackf. 485; State v. Wolfenber- 
ger, 20 Ind. 242; 3 Greenl. Ev., §§ 53, 54, and notes. In 
Suyder v. People, 26 Mich. 106, a case similar in many 
respects to the case we are now construing, it was 
held by the Supreme Court of Michigan that arson is 
an offense against the babitation, and regards the pos- 
session rather than the property; and that a husband 
living with his wife, and having a rightful possession 





jointly with her of a dwelling-house, which she owns, 
and they both occupy, is not guilty of arson in burp. 
ing such dwelling-house. It was further held by the 
same learned court in the same case, that the statutes 
of the State of Michigan for the protection of the 
rights of married women had not changed the mari- 
tal unity of husband and wife, nor had ther changed 
the common-law rule as to arson, where the burning 
is by the husband of the house of the wife, occupied by 
both asa dwelling or residence; that such burning 
would not be arson at common law, nor was it the 
burning of the dwelling-house of another contem- 
plated by the statute of Michigan defining the offense 
of arson. Appellant’s counsel chiefly rely upon the 
doctrine of the case last cited for the reversal of the 
judgment inthe case under consideration. We are of 
opinion however that it cannot be correctly said that 
our statutes for the protection of the rights of married 
women have made no change in the marital unity of 
husband and wife, as at common law, in so far at least 
as the separate property of the wife isconcerned. Un- 
der these statutory provisions, declaring that the prop. 
erty of a married woman “shall be and remain her 
own separate property, and under her own control, 
the same as if she was unmarried,”’ it must be held, we 
think, as we now hold, that the dwelling-house of 
Hannah Garrett, mentioned in the indictment, though 
occupied by herand her husband, the appellant, as a 
dwelling or residence, was the property of “ another 
person”’ than the appellant, within the contemplation 
of the statute defining the offense of arson. It will 
be readily seen, from the examination of section 1927, 
supra, that ‘‘arson,’’ as defined in our statute, is a 
different offense in many respects from arson at the 
common law. ‘‘Arson,’’ as defined in our statute, is 
an offense against the property as well as the posses- 
sion; and the question of occupancy or non-occu- 
pancy, habitation or non-habitation, of or in the prop- 
erty, as we have seen, becomes an immaterial ques- 
tion, in view of the statutory definition of the offense. 
It is the law of this State, we think, that if a man un- 
lawfully, feloniously, willfully and maliciously sets 
fire to and burns the dwelling house of his wife, 
wherein she permits him to live with her as her hus- 
band, he is guilty of the crime of “‘arson,”’ as such 
crime is defined in our statute. Ind. Sup. Ct., Feb. 
18, 1887. Garrett v. State. Opinion by Howk, J. 


MANSLAUGHTER—DRIVING WIFE FROM HOME 
—DEATH FROM EXPUOSURE.—A man and his wife hada 
fight, and on bis starting for his knife and threaten- 
ing to cut her throat, she fled from the house, and the 
next morning was found in the snow frozen to death. 
The husband being indicted for manslaughter, the 
jury were properly instructed to convict ‘if they be- 
lieved the accused used such force and violence as to 
cause the deceased to leave the house from fear of 
death or great bodily harm.”’ ‘‘ Forcing a person to 
do an act which causes his death renders the death 
the guilty deed of him who compelled the deceased 
to dothe act. And it is not material whether the 
force were applied to the body or to the mind; but if 
it were the latter, it must be shown that there was the 
apprehension of immediate violence. and well 
grounded from the circumstances by which the de- 
ceased was surrounded; and it need not appear that 
there was no other way of escape; but it must appear 
that the step was taken to avoid the threatened dan- 
ger, and was such as areasonable man might take.” 
8 Greenl. Ev., § 142; 1 Russ. Crimes, 489. In a case 
where the evidence was that the defendant, a hus- 
band, beat his wife, and threatened to throw her out 
of the window, and to murder her, and that by such 
threats she was so terrified, that through fear of his 
putting his threats into execution, she threw herself 
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out of the window, and of the beating and bruises re- 
ceived by the fall she died, it was held that if her 
death was occasioned partly by the blows and partly 
by the fall, yet if she was constrained by her hus- 
paud’s threats of further violence, and from a well- 
grounded apprehension of his doing such further vio- 
jevce as would endanger her life, he was amenable for 
the consequences of the fall as much as if he had 
thrown her out of the window himself.” And in an- 
other case, where the deeased, from a well-grounded 
ypprehension of further attack which would have en- 
dangered his life, endeavored to escape, and in 80 
doing was fatally injured from another cause, it was 
held murder. See Whart. Hom., § 374, where these 
and other cases are cited. The case of State v. Pres- 
lar, 3 Jones (N. C.), 421, was one where, after the hus- 
band had desisted from beating his wife, she went off 
alittle distance in the yard and sat down, and the 
husband, after about five minutes, went into the 
house and laid upon his bed with his clothes on, and 
about a half-hour afterward she started in company 
of her son for the house of her father about two miles 
off. But when she got within 200 yards of her father’s 
house she said she did not wish to go there until morn- 
ing, it being in the night-time, and lay down ona 
bed-quilt in the woods. Early next morning she gave 
notice to the inmates of the house of her presence, 
but was not able to walk there, and the next day died. 
In that case the court decided that as she had exposed 
herself thus without necessity, and there were be- 
sides circumstances showing deliberation in leaving 
her home; the husband could not be held responsible 
to the extent of forfeiting his life. But the court at 
the same time said, that ‘‘if to avoid the rage ofa 
brutal husband a wife is compelled to expose herself, 
by wading through a swamp or jumping into a 
river,the husband is responsible for the consequences.” 
But it appearing that the husband was a cripple, and 
the wife, from temper and physique, was well able to 
contend with him, it was error to refuse to permit the 
jury to inquire whether or not such fear was well 
grounded or reasonable. And they should also have 
been instructed that to convict, they must believe the 
death of the wife by freezing was the natural conse- 
quence of leaving the house at the time and under the 
circumstances. There is no evidence that the accused 
prevented her re-entrance into the house, as assumed 
in the instruction in regard to murder, and it was er- 
ror to make reference thereto. Ky. Ct. App., Feb. 26, 
1887. Hendrickson v. Commonwealth. Opinion by 
Lewis, J. 


DowER — IN MINES.— A widow is entitled to work 
mines on the dower tract, already opened, and may 
take out enough coal to furnish the farm with fuel, 
and sell enough besides to keep up fences; and being 
denied entrance to the mine by the regular opening on 
a neighbor's tract, she may make a new opening to the 
mine on the dower tract. It is alleged, and not denied, 
that there is no timber or wood upon the land to en- 
able her to build fences, and the principal value of the 
land is the coal beneath the surface. The fact that the 
mine had already been opened, and the coal taken 
from under the surface of the dower tract, gave to the 
widow the right to use so much of the coal as was 
necessary for fuel, and to sell so much as might be re- 
quired to keep the dower tract in repair, when not in- 
juring the inheritance. All the widow asks is to be 
allowed to operate the mine for this purpose, and no 
other. While the widow may not be entitled to dower 
in mines that have not been opened,—a question we 
do not decide,— it is well settled that as to mines that 
have been opened, she is entitled to dower. In this case 
the mine was not valued as a coal mine in allotting 


land under which was operated the coal mine with the 
entrance on the land of the appellee. It seems to us, 
under such circumstances, although she will not be 
allowed to go upon the land of the appellee to reach 
the entrance, that she may operate the mine by making 
an entrance on the dower tract, and take therefrom so 
much of the coal as may be necessary for the use of 
the farm as fuel, and sell so much as may be required 
to keep up the fencing on the dower tract. Mines held 
in fee are liable to dower. Bainb. Mines. A tenant for 
life will be entitled to take minerals on the land, for 
purposes of husbandry and repair. Id., ch. 3, § 2. 
While the entrance is not upon the land of the life- 
tenant, the mine is underneath its surface, and the 
coal extracted therefrom; and the owner of the land 
adjoining denying to the widow the right of entry on 
his land to reach the coal, it is but equitable that she 
should beallowed to make the entrance on her own 
land, or that of which she is possessed. Kier v. Peter- 
son, 41 Penn. St. 361, and cases cited, note; Bainb. 
Mines, 50. Ky. Ct. App., Feb. 3, 1887. Whittaker v. 
Lindley. Opinion by Pryor, C. J. 


FRAUD — SETTING ASIDE DEED — WORTHLESS PAT- 
ENT-RIGHT.— Where a man and his wife, both per- 
sons of weak understanding, and being at the timein 
financial distress, were persuaded by defendant's 
agents, who were men of experience in the sale of 
patent-rights, to exchange real estate owned by the 
wife for a patent-right which would be practically 
worthless in their hands, by exaggerated and false ac- 
counts of the profits that could be made from it, the 
agents actually urging them toa hasty decision, held, 
that the conveyance would be set aside. Stories were 
told of great profits which had been realized by per- 
sons who had engaged in the manufacture and sale of 
the articles. Other statements were made of large 
profits accruing to the owner of territory, as royalty on 
the manufacture of the article. Garland represented 
that he was the owner of two eastern States, and 
that he had received $2,500 as royalty for the 
manufacture of the articles in those States. There 
may have been a grain of truth in some of these 
statements. Others, we believe, were wholly’and pos- 
itively false. They were all made forthe purpose of 
kindling in the heart of plaintiff and that of her hus- 
band a hope of gain which the parties who made them 
must have known would never be realized, and of in- 
ducing them to part with their property for something 
which it must have been apparent would in their 
hands be without value. The patented article is 
doubtless not without merit; but on the market, it 
comes in competition with a great number of others of 
the same character, many of which are of equal merit, 
and some of which are now patented, so that the profits 
which accrue from the manufacture and sale of the 
article are too small to justify paying any thing for the 
privilege of manufacturing it. Something might be 
realized, perhaps, by a shrewd and enterprising specu- 
lator like Garland from the sale of the territory; but 
plaintiff's husband is not of that character. It was 
perfectly apparent that he did not possess the enter- 
prise nor skill that would enable him to realize any 
thing by selling it. He unfortunately belongs to the 
class of ‘‘weaklings’’ who are always found on the 
wrong side ofthe final deal in patent-right territory. 
Plaintiff and her husband readily fell into the scheme. 
They were led to believe, by the glowing picture that 
was held up before them, that the purchase of the 
right would afford them, not only speedy deliverance 
from their financial distress, but the means of acquir- 
ing great wealth. Their weak judgments were subju- 
gated by the strong natures with which they were 
dealing. They had neither the will to resist the spell 





dower, or in the division, but the widow given the 





that was about them, nor the judgment to see the 
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absurdity and folly of the act they were being led to 
commit. They were given no opportunity for delibera- 
tion or consultation with friends or between them- 
selves. The moment they consented to make the trade, 
an officer was sent for, and the conveyances were 
executed and delivered. Garland and Upham were 
careful to secure the entire consummation of the trade 
before giving them any opportunity for cool thought 
or consultation. It is clear that the case is one for 
equitable relief. Story Eq. Jur., § 238; Tracey v. 
Sacket, 1 Ohio St. 58; Freeland v. Eldridge, 19 Mo. 
325: Earl of Chesterfield v. Janssen, 2 Ves. Sr. 125; 
Dunnage v. White, 1 Swanst. 138. Iowa Sup. Ct., 
March 3, 1887. Clough v. Adams. Opinion by Reed, J. 


INNKEEPER — WHO IS A GUEST — PUTTING UP HORSE 
AT INN — EXTENT OF LIABILITY.—If a traveller puts 
his horse up at a stable attached to an inn, he is so far 
a guest, although he does not stop at the inn himself, 
that a liability as innkeeper for the safe-keeping of the 
horse attaches. An innkeeperis an insurer against in- 
jury happening to a guest’s horse, except such as is 
shown to have been caused by inevitable accident, the 
public enemy, or the guest or his servants. Chief Jus- 
tice Comegys (a full bench being present), said, in 
charging the jury: (1) ‘‘ The first question to be de- 
cided is, was the plaintiff a guest of the defendant at 
the time of the accident to the mare? If he was, then 
what liability to him on account of receiving the mare 
by defendant, and placing her in his stable to be served 
with hay, fell upon or was incurred by such defend- 
unt? If he became liable for her return to him in as 
good condition as she was when the defendant re- 
ceived her, is there any thing which will excuse such 
liability, and if so, did such excuse exist in this case, 
upon the testimony of the defendant and his wit- 
nesses? These are, under the circumstances, very in- 
teresting questions, none of which have before, in this 
State, been presented for consideration to a court and 
jury. They concern the whole travelling public, and 
that body of men, very numerous in this country, called 
‘innkeepers,’ or keepers of what are now called 
‘hotels.’ Itis said that inns exist for the benefit of 
the travelling community. In fact they are almost as 
much a necessity to travellers as the public means of 
locomotion are. There was a time when any one could 
keep an inn; but that is now long past, and none are 
allowed to maintain them but persons regularly licen- 
sed by public authority. In them wayfaring people of 
every kind, if they can afford the expense which the 
host charges for that service, can be accommodated 
with diet and lodging; in other words, can be enter- 
tained in their journeyings. The necessities of such 
people oblige them to solicit entertainment at the 
public or common inns, both for themselves and their 
beasts, where they travel with such; otherwise they 
would be without shelter and food. Because of this 
necessity, and that the host or entertainer is generally 
unknown to a party resorting to his house or inn, and 
that such party is compelled to trust himself and his 
property to his keeping, and that he is charged by the 
innkeeper for such entertainment of himself and his 
beasts, and the custody of his property, the law holds 
the innkeeper to a strict liability, not from any con- 
tract between the parties, but from the duty growing 
out of his public employment. Oneof the incidents of 
his business of common innkeeper is that he is bound 
to receive and entertain all such as apply to him for 
that purpose, and are in fit condition to be taken into 
a public inn as guest, provided there be room for that 
purpose. There are statutory exceptions to this rule, 
but [am not now concerned to speak of them. An- 
other of them is that he is bound for the safe-keeping 
and well-keeping of the beasts of the guest, and his 
goods,— that is, his luggage, apparel, money, etc., — 








ee 
so thatif any of them be stolen, or otherwise lost or 
damaged, in his inn, while the relation of host and 
guest continues, he must make good such loss or dam. 
age. Every one who is received into an inn, and has 
entertainment there for which the inukeeper has com. 
pensation by way of remuneration or reward for his 
service, is aguest. The relation of host and guest 
exists. This general definition however only includes 
those who in a legal sense are travellers or way farers; 
and boarders, or persons who reside in the same place, 
are not embraced by it. Itis only travellers or way. 
farers that the innkeeper is bound to accept as guests, 
and it is for them alone that he is under extraordinary 
responsibility for the safe-keeping of beasts and goods, 
Inns are for them, as the books teach us; that is, for 
their sustentation and nourishment, and protection of 
their goods from depredation by thieves and robbers 
at stages of repose in their journeying. The liability 
of innkeepers to others than those just mentioned are 
not so great, but they are very adequate. Taking the 
definition before given in its strict sense, it would 
seem that the term ‘guest’ only applies to those who 
lodge or obtain meat or drink at an inu for compensa- 
tion to the innkeeper. But this is not the case, as we 
think. Upon this subject the authorities are unfortu- 
nately not agreed; but aftera careful consideration 
of them, especially upon review of the older ones,— 
those nearest to the time when inns began to be ree- 
ognized and controlled by law,— we are satisfied that 
the law may be given to you by us, and we now declare 
it for your guidance, that if a person who comes within 
the meaning of the term ‘traveller’ or ‘ wayfarer’—that 
is, being upon a journey passing over the country from 
place to place, or from one place to another and return- 
ing, has occasion to seek entertainment for his beasts, 
and obtains it for them, upon a consideration of re- 
ward or pay charged him by the host or landlord, heis 
in legal sense a guest as much so as if he had himself 
received personal entertainment; and while such en- 
tertainment for his beasts continues, if any damage or 
injury happen to them, or they_be stolen, he is, subject 
to certain exceptions to be mentioned, absolutely 
liable for them to the same extent as if he had under- 
taken against the particular damage by a special agree- 
ment. The law makes the owner a guest because of 
the compensation charged by the innkeeper. The 
liability of the traveller for that (which attaches upon 
the reception of the beasts) constitutes this relation of 
host and guest. Itis his property that is nourished 
while upon his journey, and that in law is the same as 
if he had been in his own person the actual recipient of 
entertainment. It would be otherwise entirely of dead 
or inanimate things left at the inn by such traveller, as 
to which nothing would be paid to the innkeeper. The 
existence of an inn involves, in legal contemplation, a 
stable attached to it also, and travellers with horses 
and carriages are not to be presumed to put them up 
at the inn to be kept there otherwise than as in inn 
stables strictly; whereas those not travellers in the 
sense I have been employing, but merely putting up 
their teams at the inn stable as a livery (as is the case 
with persons residing near towns who use such stables 
as mere conveniences) are not to be considered in the 
light of guests, and entitled to the same degree of pro- 
tection as travellers are. They do not strictly come 
within the definition of ‘travellers,’ persons upona 
journey. Livery-stable keepers are under different 
and less weighty responsibility than innkeepers; and 
they are justly without one great benefit the latter 
possess. I have said that where the relation of guest 
in an inn exists, whether from personal entertainment 
or for that given to the traveller's beasts, the innkeeper 
is absolutely liable for all loss or damage to the prop- 
erty of the guest, subject to certain exceptions. They 
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are what is called the ‘act of God,’ —such as earth- 
quake, lightning, flood; the public enemy,—that is 
the forces of a nation engaged in a hostile war with 
that of the innkeeper; and the act or conduct of the 
guest, or his friends or servants. The first of these is 
aptly called inevitable accident without the interven- 
tion of man, 2 Kent Comm. 597; that is, some casualty 
which human foresight could not discern, and from 
the consequences of which therefore no protection 
could be provided. (2) Having instructed you that 
incontemplation of law the plaintiff was a guest of 
the inn at the time of the casualty to his mare which 
was entertained there, the question for you to decide 
is this, was the breaking of the mare's leg a pure ac- 
cident, that is, a casualty in no degree chargeable to 
any actor omission of the defendant or his groom? 
An innkeeper is like a common carrier, an insurer of 
the goods of’ his guest. When such liability is the sub- 
ject of an action, he is deemed in law to be prima facie 
responsible; so that if a plaintiff proves himself a 
guest, in legal sense, and sustains a loss while that re- 
lation exists, the innkeeper’s obligation to pay for it 
at once becomes perfect, unless he can show that the 
loss occurred by the act of God, the enemies of the 
country, or the fault or misconduct of the plaintiff or 
his servants, or friends or his company, as before 
stated. Nothing short of inevitable accident, casualty 
of war, or act of the plaintiff, his servant, or such 
friends, will excuse him. This is apparently hard law; 
but were it otherwise the property of guests at an inn 
would be in such insecurity from the practices of dis- 
honest landlords with corrupt servants that the neces- 
sity of travel would be encountered with dread and 
apprehension. Public policy demands that the neces- 
sities of intercourse by travel shall not involve danger 
or loss from innkeepers any more than from common 
carriers, who are liable to those employing them ex- 
actly as innkeepers arc to their guests; and they alike 
havea right to protect themselves by special contract 
not contravening such policy, and have also the im- 
portant privilege of retaining the property for which 
their liability exists until their charges, in the one 
case for the entertainment given, and in the other for 
the carriage of the goods are paid. Neither a livery- 
stable keeper, nor a private carrier, has by the com- 
mon law any such privilege. He may excuse himself 
by showing due diligence.’’ Del. Sup’r Ct., Nov. 29, 
1887. Russell v. Fagan. Opinion by Comegys, C. J. 


INSURANCE — SUICIDE— ACCIDENT. — A life insur- 
ance policy which is to become void if the insured *‘ die 
by his own hand, sane or insane,’’ is voidable by 
suicide which is the result of insanity, and which is 
itself an insane act, unless the act is involuntary, or 
the insured is at the time unconscious. The court be- 
low construed the language of the policy above quoted 
as covering all acts of self-destruction, whether felon- 
ious or not, and as meant to excuse the company 
from liability even when the suicide was the re- 
sult of insanity, and in itself an insane act; that the 
words ‘‘ sane or insane,” in this case, not only meant 
to qualify the meaning of ‘“‘die by his own hand,” as 
defined by law, but that they actually do so. Counsel 
for plaintiff contends that the phrase, ‘‘die by his own 
hand,”’ had a well-understood signification in the law of 
insurance; that when the defendant insurance company 
selected such expression, and inserted it in its policy, 
itshould be held to have used itin its legal sense, 
namely, as meaning, “shall voluntarily and inten- 
tionally take his own life;"’ that by adding the words 
“sane or insane,’ the defendant had not caused the 
expression, ‘‘die by his own hand,’’ to mean some- 
thing which it did not mean without such addition, but 
had used a combined expression, which was tanta- 
mount to saying, *‘ shall voluntarily and intentionally 





take his own life, sane or insane;"’ that if the expres- 
sion, ‘‘die by his own hand,” and ‘sane or insane,” 
were incongruous or inconsistent, the beneficiaries 
under the policy should not suffer by it; that in his 
opinion however they were not incongruous or in- 
consistent, but could legally and scientifically combine, 
and stand together without conflict, as both voluntary 
and involuntary self-killing were compatiable with in- 
sanity. We are unable to agree with the construction 
which the learned counsel for the plaintiff places upon 
the clause of the contract in question. The subject is 
not anew onein the courts. The precise question 
came before the United States Supreme Court in 
Bigelow v. Berkshire Life Ins. Co., 93 U. S. 284, when 
Mr. Justice Davis, in an able and exhaustive opinion, so 
fully reviews the subject, and the construction to be 
placed upon the term “ save or insane,”’ as to render a 
further discussion of the subject unnecessary. It has 
also received attention in the followihg cases. De 
Gogorza v. Knickerbocker Life Ins. Co., 65 N. Y. 282; 
Pierce v. Travellers’ Ins. Co., 34 Wis. 389; Salentine v. 
Mutual Ben. Life Ins. Co., 24 Fed. Rep. 159; Riley v. 
Hartford Life & Annuity Ins. Co., 25 id. 315. It was 
said by Mr. Justice Davis in Bigelow v. Insurance Co., 
supra, that ‘‘the policy was rendered void if the in- 
sured was conscious of the physical nature of the act, 
and intended by it to cause his death, although at the 
time he was incapable of judging between right and 
wrong, and of understanding the moral consequences 
of what he was doing.’’ Mich. Sup. Ct., Feb. 15, 1887. 
Streeter v. Western Union Mut. Life Accident Soc. of 
U.S. Opinion by Champlin, J. 





APPLICATION — WARRANTY OR REPRESEN- 

TATION.— Although a policy of life insurance con- 

tains a provision that the answers, etc., contained 

in the application are made warranties, and material 

parts of the policy, yet, where proof of their truth is 

impossible after the death of the policy-holder, and it 

was known to both parties, when contracting, that 

such proof would be impossible, and where other pro- 

visions of the policy show an intention to treat such 

answers as representations, they will be treated as 
representations, rather than warranties, and proof of 
their truth is not a condition precedent to recovery. 

It is generally truethat where the application is ex- 
pressly declared to be a part of the policy, and the 
statements therein contained are warranted to be true, 
as was the case here, such statements will be deemed 
material, whether they are so or not; and if shown to 
be false, there can be no recovery on the policy, how- 
ever innocently made, and notwithstanding the falsity 
may have no agency in causing the loss, or producing 
the death of the assured. Ripley v. 4tna Ins. Co., 30 
N. Y. 136; O’Neil v. Ruffalo Fire Ins. Co., 3 id. 122; 
Barteau v. Phoenix Mut. Life Ins. Co., 67 id. 595. 
While this is true as ageneral rule, still there are cases 
to be found in which the statements in the applica- 
tion have been held to be representations merely, not- 
withstanding they were expressly declared tu be war- 
ranties, as they are here. Thus, in Fitch v. American 
P. L. Ins. Co., 59 N. Y. 557; S. C.,17 Am. Rep. 372, 
which was an action on a life policy, and the defense 
an alleged breach of warranty by the assured in un- 
truly answering certain questions in the application, 
the policy, among other statements, contained the 
following: ‘ Fraud or intentional misrepresentations 
violate the policy; and the statements and declara- 
tions made in the written application for this policy, 
and on the faith of which it was issued, are warran- 
ties in all respects true, and do not suppress or omit 
any fact relative to the insured affecting the interest 
of the company, or which whether material or not, 
would tend to influence the company in taking the 





risk.” In the concluding part of the application occurs 
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the following: “I, the undersigned applicant, * * * 
do hereby declare that the preceding answers to the 
annexed questions, and written statements in the pre- 
ceding statement, declaration, or warranty, together 
with the statements made to the examining physician, 
are warranties correct and true, * * * and shall 
be the basis and form part of the contract or policy 
between the undersigned applicant and the said com- 
pany; and if not in all respects true and correct, the 
policy shall be void.”’ Itis also further saidin the 
policy that the same is issued and accepted ‘‘in entire, 
unconditional honesty and good faith, and what the 
just intent of scrupulously fulfilling all the conditions 
and engagements of the contract with absolute cer- 
tainty,’’ ete. Under this state of facts one of the ques- 
tions made in the case was whether the statements in 
the application were warranties or merely representa- 
tions, and it was held they were the latter. The con- 
clusion reached seems to have been placed mainly on 
two grounds, namely: (1) Because the good faith and 
honest intention of the contracting parties are so 
studiously and conspicuously kept in the fore-ground 
of the transaction; (2) it was thought that because of 
the frivolous character of many of the questions and 
answers, and the difficulty, if not impossibility, of 
proving many of them after the death of the assured, 
it could not have been intended to give them the force 
and effect of absolute warranties. Both of the ele- 
ments forming the basis of the decision in that case 
are clearly presented in this. Thus the statement in 
the policy that the answers, statements, etc., in the 
application, ete., ‘are warranted by the assured to be 
true in all respects,” is followed by the additional 
statement ‘that if this policy has been obtained by or 
through any fraud, misrepresentation, or concealment, 
said policy shall be absolutely null and void.’ It is 
clear the fraud, concealment, and misrepresentation 
here contemplated can have no application to any 
thing other than the answers to the questions in the 
application. If true and full answers, there could be 
neither fraud, concealment, nor misrepresentation; 
and if not full and true, upon the hypothesis they 
were warranties, the assured would incur a forfeiture 
of the policy, whether there was any intentional mis- 
representation or suppression of the truth or not. If 
the answers however are simply representations, as 
contradistinguished from warranties, in the technical 
sense of those terms, then such of the answers, not 
material to the risk, as were honestly made, in the be- 
lief that they were true, would not be binding upon 
the assured, or present any obstacle toa recovery. It 
is clear therefore the only way in which to give that 
provision of the policy relating to fraud, concealment, 
and misrepresentation any effect at all, is by treating 
the answers in the policy as mere representations, and 
not warranties. Ifso treated, any defense founded 
upon an alleged misrepresentation of fraudulent con- 
cealment, it is clear, would have to be set up and 
proved by the company. And is this not more in con- 
sonance with the presumed intentions of the parties 
than the opposite view? Turning our eyes to the pol- 
icy, we find the assured is exhaustively examined with 
respect to his afflictions through life in the way of 
diseases. Each disease is specifically pointed out and 
called to his attention in a separate interrogatory. 
Question follows question, until the number of dis- 
eases brought in review amounts altogether to twenty- 
four, which is followed by just that number of cate- 
gorical answers. Some of the diseases in this imposing 
list are of such a character that most persons afflicted 
with them would naturally shrink from giving pub. 
licity to the fact, and consequently no proof could be 
made after the death one way or the other. Again he 
is asked the condition of his father’s mother’s health 
previous to her death, and he answers he does not 





know. Now suppose this answer is to be regarded as 
a warranty, and that the plaintiff is bound to prove, ag 
is claimed, the truth of it as a condition precedent to 
a recovery, is it not clear no recovery could be had at 
all, for from the very nature of the answer no proof 
could be made about it after his death? Moreover, 
this fact was just as well known to the parties at the 
time as it was after the assured’s death. The question 
then arises, ought a construction to be accepted as the 
true one which willlead to such consequences, when 
another reasonable construction can be adopted which 
will not lend to such results, and will moreover give 
effect to all the provisions of the policy, which the 
opposite construction clearly would not? We think 
not. But leaving this all out of the question, whatever 
may be the holding of other courts on the subject, the 
rule seems to be well settled in this State that it is not 
necessary for the plaintiff in an action on a_ policy to 
either allege or provesuch matters as appear in the 
application only. To be availed of as a defense, with- 
out regard to whether they are warranties or represen- 
tations merely, their falsity or breach by the assured 
must be set upand proved by the defendant as matter 
of defense. Herron v. Peoria M. & F. Ins. Co., 28 HI. 
235; Illinois Fire Ins. Co. v. Stanton, 57 id. 354; 
Mutual Ben. Life Ins. Co. v. Robertson, 59 id. 123; 
Guardian Mut. Life Ins. Co. v. Hogan, 80 id. 35. The 
same viewis taken by the United States Supreme 
Court in Piedmont Ins. Co. v. Ewing, 92 U.S. 377. It 
is there said: ‘‘ The number of questions now asked of 
the assured in every application for a policy, and the 
variety of subjects and length of time which they cover, 
are such that it may be safely said no sane man would 
ever take a policy, if proof to the satisfaction of a jury, 
of the truth of every answer were made known to him 
to be an indisputable prerequisite to payment of the 
sum secured; that proof to be made only after he was 
dead, and could render no assistance in furnishing it. 
On the other hand, it is no hardship that if the in- 
surer knows or believes any of the statements to be 
false, he shall furnish the evidence on which that 
knowledge or belief rests. He can thus single out the 
answers whose truth he proposes to contest; and if he 
has any reasonable grounds to make such an issue, he 
can show the facts on which itis founded. The judge 
of the Circuit Court was therefore right in refusing to 
instruct the jury that the burden of proving the truth 
of these answers rested with the plaintiff below.”’ The 
view taken in that case has our hearty concurrence, 
and it is believed to be supported by the later and 
better authorities. It is certainly founded on con- 
venience, and is promotive of justice. Nor does the 
rule and practice here sanctioned at all conflict with 
the general and well-recognized doctrine that the 
plaintiff must averin his declaration, and prove on 
the trial, performance, on his part, of the agreemeut, 
or at least an offer to perform; otherwise he will not 
be entitled to recover, unless he is prepared to show 
there has been a waiver of such performance by the 
defendant. Such promissory conditions in the con- 
tract as he has undertaken to perform are known to 
the law as conditions precedent; andif they have not 
been waived or dispensed with by the defendant, the 
plaintiff is bound at his peril to aver and prove them 
on the trial. This elementary rule of law applies as 
fully to actions on policies of insurance as to any other 
class of cases. So in this case, the plaintiff was bound 
to aver and show in her declaration the making of the 
policy, its terms, the payment of the premium, the 
death of the assured. and the giving of notice and 
making proof thereof tothe company. When these 
averments had all been proven, in so far as their proof 
had not been waived or dispensed with, a prima facie 
right of recovery was made out against defendant, 
which the latter was bound to meet by some affirma- 
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tive action; otherwise the plaintiff was entitled to 
judgment. Ill. Sup. Ct., Jan. 25, 1887. Continental 
Life Ins. Co. v. Rogers. Opinion by Mulkey, J. 


MUNICIPAL CORPORATIONS — LEASE OF PUBLIC COM- 
MON — RESERVING HIGHWAY — OBSTRUCTION.— The 
city of Des Moines, by ordinance, leased to a railroad 
company a public common within the city, reservinga 
right of way over tae common to a bridge abutting on 
said common, and providing for the repair of the said 
road leading over the common to said bridge. A side- 
walk was built by the city from the end of the bridge 
over the said common to one of the streets of the city. 
In an action brought against the railroad company by 
owners of property upon another street abutting upon 
the common for obstructing the travel from the end of 
the bridge in astraight Jine to plaintiffs property, 
held, that there was no obligation upon the city to fur- 
nish more than one road or approach from the end of 
the bridge over the common, even though another 
might be an advantage and benefit to the property 
owners over other streets in the city. The vital ques- 
tion in the case is: Did the city have the power to 
provide for but one approach to the bridge? In our 
opinion, the plaintiffs have no right to demand more 
than this. The city had the undoubted right to inclose 
the landin question fora public park or other public 
purpose; and as no streets were laid out through it, 
there was no obligation upon the city to establish such 
streets. The plaintiffs must be held to have known, 
when they erected their buildings and commenced 
business, that travel in a direct line from the bridge to 
Front street was merely a matter of sufferance on the 
part of the city. Of course, the city would not build 
a public bridge, and invite travel thereon, without 
furnishing a highway to it over the public ground. But 
there was no obligation to furnish more than one high- 
way or approach, even though another might be an 
advantage and benefit to property owners on other 
streets in the city. It is contended by counsel for ap- 
pellee that it must have been intended by the commis- 
sioners who laid out the town that all of the streets 
leading to this public ground should be extended 
through it, because if not so extended, there would be 
no outlet from the ends of the streets upon which the 
public grounds abutted. We think it is not the prov- 
ince of courts to determine that there must be public 
streets or highways kept open where the town plat 
shows that no streets are located. This is an argument 
proper to be presented to the city council, which has 
full control over the opening and vacation of streets 
and highways within the city. It appears from the 
record that the city has built another bridge across 
Coon river further up that stream. This no doubt 
diverts travel from the lower bridge, and perhaps in- 
juriously affects property owners on both Second and 
Front streets; and there are many acts which the 
authorities of atown may lawfully do which may in- 
juriously affect the values of property. Public parks 
and public buildings and improvements may be so 
located as to enhance the value of property of certain 
streets, and diminish it on .others, and the property 
owner cannot be heard to complain; and it is the mis- 
fortune of some that trade and traffic are drawn away 
from them by reason of the growth of the town. But 
that is no ground for the interference of the courts to 
compel the city to maintain public commons as public 
highways. Iowa Sup. Ct., March 2, 1887. Platt v. 
Chicago, B. & Q. R. Co. Opinion by Rothrock, J. 


LOT-OWNER BLASTING ROCK CAUSING IN- 
JURY TO PASSER-BY.— Where the owner of a town-lot 
engaged in blasting stone thereon in such manner that 
a piece of stone was thrown over into the street, and 
injured a passer, held, the person injured could not 





ted the owner to carry on his blasting operations. The 
legislative power of the town may have authorized the 
abatement of nuisances, and the imposition of penal- 
ties by the authorities on those who create a nuisance 
on their own lots, and yet we are aware of no rule that 
would make the town liable in a civil action for a fail- 
ure to pass ordinances for the snppression of such 


nuisances, or to enforce those laws through the proper 
officer when enacted. The public streets of the town, 
under the immediate control of the trustees or the 
municipal authorities, must be kept unobstructed; 
and when an injury results to the citizen by reason of 
a neglect of duty in this regard by the proper author- 
ities, a civil action may be maintained ; and so of other 
property within the corporate limits, and belonging to 
the corporation. Here an action is attempted to be 
maintained by a private citizen against the town be- 
cause of the negligent conduct of the owner on his own 
lot, in making an excavation by the use of powder, 
that has become dangerous to the adjoining property, 
or to persons passing on the street adjacent. The town 
might have uotified the owner to cease blasting, but 
the failure of the owner to comply with the request 
would not make the town liable for failing to take such 
action as was necessary to abate the nuisance. The 
town may have had no ordinance on the subject, and 
the remedy, if adopted, not adequate to suppress the 
wrong, and stil], for the failure of either the legislative 
or judicial department of the town to perform its duty 
in this regard, no action would lie. The owner would 
be liable to an indictment at the instance of the public, 
and also toan action by the party receiving a private 
injury by reason of the wrong, but as to the town, no 
liability would exist. The power of a town or city to 
suppress or abate a nuisance, like all other powers, is 
derived solely from the Legislature, and that a town is 
responsible for not abating a nuisance, both to the 
public and the private citizen who has received a 
special injury, may as a general rule, well be conceded ; 
but in all such cases the injury complained of must 
arise either from the neglect of the town in the attempt 
to discharge a public duty for the benefit of the pub- 
lic, such as improving its streets, digging its public 
wells, or erecting other public works, orin omitting 
to keep such improvements in acondition that pro- 
tects the public or the private citizen from danger. In 
all such cases the town, if a nuisance is caused by the 
neglect of its officers, or by others on its public grounds, 
is answerable in damages, either to the State or the 
citizen or both, when a special injury occurs to the 
latter. The erection of improvements within a city 
being ministerial, the work must be done in an ordi- 
narily skillful manner, aud if not, and an injury re- 
sults to the citizen, the town will be responsible, but 
for neglecting, through its officers, to discharge certain 
official acts, — that is, to abate a nuisance on private 
property, caused by the act of the owner alone, — no 
responsibility exists for a special injury. In Davis v. 
City Council of Montgomery, 51 Ala. 139, the house of 
the plaintiff was burned down by sparks from a steam- 
engine used by the proprietor of an adjoining lot. 
Although the engine might have been abated as a 
nuisance under the city charter, and the authorities 
had been notifled of the danger, it was held that no 
recovery could be had. The doctrine contended for in 
this case is that the town is bound to abate all nui- 
sances within its limits, or be responsible in damages 
to those who may be injured thereby. This rule can- 
not apply to a municipal corporation. The power to 
abate a nuisance may be expressly given, but the fail- 
ure to provide the means of removing the nuisance, or 
the omission of its officers to remove it when the means 
are provided, gives no cause of action to those who are 
injured by this neglect of duty. The party creating 
the nuisance is liable in a civil action, and may be in- 





recover of the city on the ground that it had permit- 
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dicted for the offense. Thecharter of a town or city 
usually gives it the power to open streets, alleys, etc., 
and to take control of and the custody of those streets, 
as well as the public buildings and public squares, and 
therefore it becomes the duty of the authorities to re- 
move nuisances, and prevent all obstructions in its 
public thoroughfares calculated to endanger the lives 
of those who are upon them. Parker v. Mayor, etc., 
of Macon, 39 Ga. 725, distinguished. Ky. Ct. App., 
Feb. 14, 1887. James’ Adm’x v. Trustees of Harrods- 
burg. Opinion by Pryor, J. 

ULTRA VIRES — ESTOPPEL.— In an action by a 
municipal corporation on the bond of a public weigher, 
conditioned for the payment of money by him for the 
exclusive privilege of weighing cotton on the public 
scales, the plea of ultra vires is not available to the 
sureties; the contract being executed, and the weigher 
having got the benefit he contracted for. Nothing re- 
mained to be done except for him to pay the last 
installment of the price he had agreed to pay for the 
privilege. He had reaped all the benefits he had pro- 
posed to himself in making the contract; and the 
doctrine of ultra vires has no just application. Na- 
tional Bank v. Matthews, 98 U. S. 621; Parish v. 
Wheeler, 22 N. Y. 494; Whitney Arms Co. v. Barlow, 63 
id. 62; Poock v. Lafayette Building Ass’n, 71 Ind. 357; 
Weber v. Agricultural Soc., 44 Iowa, 239; Helena v. 
Turner, 36 Ark. 577, furnishes an illustration of the 
principle. In that casea city had assumed to let pub- 
lic grounds for private uses, and it was held that the 
lessee and his sureties could not, after full enjoyment 
of the lease, deny the right of the corporation to make 
it. Ark. Sup. Ct., Jan. 29, 1887. Town of Monticello 
v. Cohn. Opinion by Smith, J. 

PARTNERSHIP — RIGHTS OF PARTNERS — RENEWAL 
OF LEASE.— Where one partner, after the dissolution 
of the firm, and prior to the expiration of the lease held 
by it, which contains no provision for renewal, ob- 
tained a renewal of the same without the consent of 
his copartner, he must account to the latter for the 
value of the expectancy of renewal which pertained to 
the old lease. When the lease is held by a partnership, 
this chance or opportunity of renewal is in itself a dis- 
tinct asset of the partnership in which all the partners 
have an interest. Asa consequence of this doctrine, 
one partner in a firm cannot take a new lease, in re- 
newal of an existing one of the firm, in his own name, 
or for hisown benefit, without being liable to account 
for it to the partnership. In Lindley on Partnership 
ivolume 2, p, *574), the rule is thus stated: ‘‘It has 
been decided more than once that if one partner ob- 
tains in his own name, either during the partnership 
or before its assets have been sold, a renewal of the 
lease of the partnership property, he may not be al- 
lowed to treat the renewed lease as his own, and as 
one in which his copartners have no interest.’”’ In 
Lacy v. Hall, 37 Penn. St. 360, this court said (Strong, 
J.): ‘“*A partner ina firm who takes a renewal of a 
lease to the firm in his own name holds it for the firm, 
and that even though the lessor has refused to renew 
the lease with the old lessees. Featherstonaugh v. 
Fenwick, 17 Ves. 298. See also note to Moody v. Mat- 
thews (Sumn. ed.)7 Ves. 186. Yet the consideration 
for the new lease is the covenant of the partner who 
obtained it. But his relation to his copartner forbids 
his treating for it for his own individual benefit; and 
if he does so treat, and obtains a lease in his own 
name, he holds in trust for the partnership.”’ In Clegg 
v. Edmondson, 8 De Gex. M. & G. 787, it is said: 
“ Although it cannot be laid down that in no case can 
a partner, during the partnership, contract for a new 
lease to himself exclusively, of property let to a part- 
nership, it is very difficult (and especially as regards a 
managing partner) to make out such a case; and the 
mere announcement to his partners of his intention to 








apply for such a lease after the dissolution is not 
sufficient to exclude their interest, although the part- 
nership is at will.””, Nor does the fact that the re. 
newal was obtained after the dissolution change the 
rule. Thus in Spiess v. Rosswog, 96 N. Y. 651, the 
court of Appeals of New Yord affirmed an opinion of 
the Supreme Court, in which Sedgwick, C.J., said: 
‘The fact in this case which the learned counsel for 
the respondents argues distinguishes it from those 
cases ir which the partner taking a renewal of the 
partnership leases has been held a trustee of the firm, 
is that the defendant, Constantine Rosswog, obtained 
them after the firm was dissolved. This dissvlution 
did not annul or change those relations between the 
parties which are the basis of the obligation in such 
cases. Afterthe dissolution the original leases re- 
mained ’partnership property, for the purpose of 
liquidation. The obligation of each partner to deal 
with them, not for his individual benefit, but for the 
common or joint interest, remained. The trust as to 
the use of the partnership property remained attached 
to these leases. As part of their value, was the so- 
called expectation of renewal. This is deemed so 
actual and vital that when a new lease is had it is con- 
sidered to be a graft upon the old.’ 16 Jones &S8. 135. 
This reasoning is in consonance with our views, and 
appears to be a necessary consequence of the partner- 
ship relation, applied to what is clearly a partnership 
asset. The circumstance that there was no provision 
for a renewal contained in the old lease is immaterial. 
It is not the absolute right to a renewal, but the ex- 
pectancy or opportunity of renewal, which pertains to 
a greater or less extent to all leases, that constitutes 
the property or asset in question. And this expectancy 
grows out of and belongs to the old lease, which being 
firm property, draws to it the expectancy, and clothes 
it with the same quality. Penn. Sup. Ct., Jan. 31, 1887. 
Johnson’s Appeal. Opinion by Green, J. 


——_e—_—_—- 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, May 3, 1887: 

Judgment affirmed with costs--Ann Colrick, re- 
spondent, v. Sarah A. Swinburne and others, appel- 
lants.——Judgment reversed, new trial granted, costs 
to abide event. This gives a new turn to a case 
brought to enforce a judgment of a California District 
Court, to which the main defense was a discharge in 
bankruptcy in the United States District Court— 
Mark L. McDonald, respondent, v. Erwin Davis, ap- 
pellant.——Judgment affirmed with costs—Wm. But- 
ler, appellant, v. James McGovern, respondent.— 
Judgment reversed, new trial granted, costs to abide 
event—Eliza B. Anderson, respondent, v. Continental 
Lifo Insurance Cempany, appellant.——Order of Gen- 
eral Term affirmed with costs—In re Estate of Robert 
Souther, deceased; appeal of Duchess D. Auxy, lega- 
tee.——Appeal dismissed with costs—Anastasia Britt, 
respondent, v. Francis Alexander and others.——Or- 
der affirmed with costs—In re Joseph Morris, applica- 
tion for mandamus against Edward V. Loew, etc., re- 
spondent.— Appeal dismissed with costs—Benjamin 
Foster, appellant, v. Indianapolis, Cincinnati and La 
Fayette Railroad Company and others, respondents. 
——Order reversed and motion denied with costs in 
both actions—Isaac Untermeyer and others, respond- 
ents, v. Alfred J. Beinhault, appellant.——Order af- 
firmed with costs—Thomas R. A. Hall and others v. 
John J. McDonald and another, appellants, and Mau- 
rice Fitzgerald and others, respondents.——Orders af- 
firmed with costs—In re Petition of James Deering, 
appellant, to vacate assessment; and In re Brown, ap- 
pellant, to vacate assessment. 
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CURRENT TOPICS. 

N speaking of our remarks on Governor Hill’s 
| veto of the high-license bill the Central Law 
Journal discloses that it is in favor of prohibition. 
It says: ‘‘The most serious objection to prohibi- 
tion, especially as viewed from a professional stand- 
point, is that it does not prohibit, or more properly, 
that the law is not fully enforced nor generally 
obeyed, and whenever that is the case the great 
body of the law loses its sanctity in the eyes of the 
people. It is always a misfortune if any law sleeps 
—a dead letter—on the statute book; especially 
is this the case if the law is one to the enforcement 
of which there is an active, wide-spread and viru- 
lent opposition. At the worst however, if these 
laws are imperfectly enforced, the evil is but for a 
day, the great reform of which prohibition is the 
entering wedge is for all time. The question how- 
ever remains, does prohibition prohibit? Much of 
the clamor against it is, in Lord Beaconsfield’s 
phrase, the ‘harebrained chatter of irresponsible 
frivolity.’ The newspapers teem with jests about 
jugs and drug-stores, but the people really inter- 
ested in the traffic, from the millionaire distiller or 
brewer to the keeper of the cross-roads dram-shop, 
are by no means jocose, they take the matter with 
great seriousness, and are as earnest and violent as 
the mob of Ephesus was in its denunciations of 
those whose strange doctrines tended to destroy 
the trade of the city in graven images. We are 
strongly inclined to the opinion that the operation 
of these laws is more efficient than their adversa- 
ries represent. Men do not scream unless they are 
hurt, nor do they agitate vehemently against a pol- 
icy that has fallen into ‘innocuous desuetude.’” 
The practical objection to prohibition in this State 
is that the measure probably could not be carried. 


The Central also says on the exercise of the veto 
power: ‘‘What is the proper function of the veto 
power in a republican form of government? Should 
it have any place whatever in such a government? 
It is the only monarchical feature which our ances- 
tors copied from the English system, and from that 
system it has been long since eliminated. At the 
best it is an instrument of extra-hazardous ¢ iali- 
ties, an edge-tool of the ice brook’s temper, to be 
handled with the utmost care, and only to be ap- 
plied in cases of great emergency. The three de- 
partments of our government — executive, legisla- 
tive and judicial — should be kept distinct, and any 
intermingling of one with another of them not only 
mars the theoretical symmetry of our government, 
but often causes serious practical evil. The veto 
power enables and invites the executive to inter- 
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meddle with the duties of both the other branches; 
of the legislative, by withholding his assent from 
measures which it deems expedient; the judicial, 
by assuming its functions and deciding in advance 
upon questions of constitutional law, a duty which 
in every point of view manifestly appertains to the 
judiciary. The only proper occasion for the exer- 
cise of this abnormal and extraordinary power is, 
in our judgment, when the Legislature, acting in 
haste, or stimulated by the angry passions engen- 
dered by political strife, takes such action as tends 
to the manifest detriment of public interest, or 
gross injustice to private parties. Nor should the 
executive so far assume judicial powers as to veto 
any bill on the score of its supposed repugnance to 
the Constitution, unless its operation will be such 
that the question of its constitutionality cannot in 
any reasonable time, or any appropriate manner, be 
brought before the courts. This, we think, was 
the view of those who framed the Constitution of 
the United States, which all the State Constitutions 
in this respect follow; and a president or governor 
who vetoes a bill upon any other grounds than 
these, in our judgment, oversteps the line of his 
duty.” We think so, too, and we believe that no 
governor has any right to veto a bill simply because 
he thinks it unwise or impolitic. 


The Albany Zvening Journal recently contained a 
long account of the personal peculiarities, and char- 
acteristics, and appearance of the venerable judges 
of our Court of Appeals. From this it would ap- 
pear that they pass the time mainly in riding, driv- 
ing, playing whist and writing poetry. It is true 
that some of them have these accomplishments and 
habits, but they consume a good deal of time in 
hearing, deciding, and writing upon legal questions, 
It seems that the famous centaurs of the court get 
up before breakfast now-a-days to do their riding, 
and no longer ‘‘ witch the world with noble horse- 
manship*” on the high road to Saratoga Spa. We 
do not believe however that the said judges have 
had any hand in promoting Assemblyman Ives’ 
abominable bill to legalize pool-selling. The Jour- 
nal makes one astounding and misleading state- 
ment, namely, that the most venerable-looking of 
these judges ‘‘has a charming wife and two sons, 
now at school,” We had supposed that the esti- 
mable person in question was a ‘‘ finished lady.” 
The Journal was a little off in its rhetoric, we think, 
for in the same issue it told about another lady, 
who wears ‘‘neither false hair nor teeth”—as if 
that were a beauty. And why, we should like to 
know, does the Journal try to stir up feminine ri- 
valry and jealousy by singling out this lady for com- 
plaint? We know, and are not afraid to say, that 
some of the other judges have ‘‘ charming wives,” 
who are also pretty good lawyers. The Journal 
might well have stated, what we believe to bea 
fact, that the best lawyer on the bench is also the 
best whist player. But we are not going to excite 
any jealousies in the court by telling who we think 
is the best whist player. 
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Our humorous case this week comes from Canada. 
In Tansey v. Graham, in the Montreal Superior 
Court, an action of libel, the libel complained of 
was contained in a letter written by the defendant 
during an epidemic of small-pox, representing that 
the plaintiff was a cipher on the board of health of 
Montreal. The judge charged the jury: ‘‘As to 
the expression ‘cipher ’ used, it is perhaps exagger- 
ated; but I see nothing indecent or insulting. It 
is true that the expression reduces the estimate of 
the plaintiff to the lowest point, but even if not 
true, it is not necessarily punishable. If the motive 
were pure, and the letter written for the public 
good, the defendant was within his right; and to 
say otherwise, would be to make us a nation en- 
dowed with the forms of freedom but deprived of 
the means of using it.” Verdict for defendant. 


Governor Hill has appointed a commission, con- 
sisting of Mr. David Dudley Field and Justices 
Follett and Rumsey of the Supreme Court, to ex- 
amine Mr. Baker’s proposed Code of Evidence, and 
report on it to the next Legislature. There is prob- 
ably very little objection among the legal profes- 
sion to such acode. The subject is easy of codifi- 
cation, and liable to comparatively little fluctuation. 
The commissioners ought to be able to agree on 
recommending the Code substantially as it now 
stands, with perhaps a few modifications suggested 
by the criticisms to which it has been subjected. 


The Ohio Legislature have passed a very radical 
act concerning husband and wife, of which the 
American Law Record says: ‘‘The present act re- 
moves the last vestige of the old, fanciful doctrine 
of the common law, that husband and wife are but 
one person in the eye of the law, together with all 
the consequences deduced from that proposition by 


the inexorable logic of the feudal lawyers. It goes 
to the full extent that could be desired by the most 
radical advocates of ‘women’s rights,’ being based 
upon the theory that women are the entire equals of 
men in capacity to manage their own affairs. * * * 
Many persons, doubtless, of conservative tendencies, 
will look with alarm for the results of so radical 
an enlargement of the powers of the wife. But the 
whole tendency of public opinion, not only in Ohio, 
but in every State in the Union, is urging Legisla- 
tures in this direction. And since the position is 
one which was bound to be reached in the near fu- 
ture, we are inclined to be pleased that it has been 
reached now, and that the law is finally fixed upon 
a firm and lasting basis.” The new law empowers 
the wife to make personal contracts as if unmar- 
ried, and husband and wife may contract together, 
subject to the doctrine of confidential relations. 
The husband has dower in the wife’s lands. This 
was the law of this State for a short time, but it 
was repealed, and we doubt its justice or policy. 
The Ohio law also dispenses with the wife’s separ- 
ate acknowledgment of conveyances. It also im- 





poses on the wife the duty of assisting the husband 
in supporting the minor children, if he is unable to 
do it wholly. The Ohio Law Journal says the new 
law ‘‘ does not seem to be received with favor by 
a large proportion of the bar,” and publishes a sin. 
gular communication*from a lawyer, who insists that 
under it the husband or wife is bound to support 
the minor children in idleness, if they do not 
choose to work! This remarkable lawyer has prob- 
ably never heard that the parent is entitled to the 
child’s services as a consideration for the obliga- 
tion to support him. Another correspondent very 
correctly says: ‘‘The great body of lawyers are al- 
most necessarily conservative of old usages, laws 
and practices, and it should not be assumed ina 
republican government that the laws affecting the 
people of the State should only undergo modifica- 
tions at the will of the members of the bar exclu- 
sively; and the great body of the bar are too wise 
to coincide with your correspondent’s demand. 
Few changes are permanently made which do not 
win the assent of eminent members of the bar in 
every State where enacted.”’ c 


—_>__—_—. 


NOTES OF CASES, 


N Adams v. Beall, Maryland Court of Appeals, 
March 16, 1887, it was held that where money 
has been paid by a minor, in consideration of being 
admitted as a partner in a business, and he does be- 
come and remain a partner for a given time, al- 
though such business may not have proved profit- 
able, he cannot recover back the money thus paid, 
unless he was induced to enter into the partnership 
by fraudulent representions. The court said: ‘His 
right to disaffirm the partnership contract, and to 
avoid all liabilities under it, including the partner- 
ship debts, is not denied. Being an infant when 
the contract was made, this is a privilege to which 
for his protection he is entitled. But when he 
seeks to recover money paid for a consideration 
which he has enjoyed, or has had the benefit of, 
this presents quite another question. * * * 
We are dealing with a contract between an infant 
and adult, executed on both sides, and upon the 
faith of which money was paid by the infant fora 
consideration which he has enjoyed. The privilege 
of infancy, says Lord Mansfield, in Zouch v. Parsons, 
3 Burr. 1804, was intended as a shield or protec- 
tion to the infant, and not to be used as the instru- 
ment of fraud and injustice to others; and to hold 
that an infant has the right not only to withdraw 
from a partnership at his own pleasure, and to sub- 
ject the adult partner to the payment of all the 
partnership debts, but has the right also to recover 
money paid by him as a consideration for being ad- 
mitted into the partnership, would be, it seems to 
us, to extend the privilege beyond any just princi- 
ples upon which it is founded. So long ago as 
Brawner v. Franklin, 4 Gill, 463, it was held that 
where an infant advances money upon a contract 
he cannot disaffirm the contract and recover the 
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money advanced, if he has enjoyed the considera- 
tion for which the money was paid. Holmes v. 
Blogg, 8 Taunt. 508, is to the same effect. There 
the infant paid a sum of money as his share of the 
consideration for a lease of premises in which he 
and his partner carried on the business of shoemak- 
ing. They occupied the premises from March till 
June, when the infant dissolved the partnership, 
and brought an action to recover back the money 
he had paid the lessor for his lease. Gibbs, C. J., 
said: ‘He may, it is true, avoid the lease; he may 
escape the burden of the rent, and avoid the cove- 
nant, but that is all he can do. He cannot, by put- 
ting an end to the lease, recover back any consid- 
eration which he has paid for it. The law does not 
enable him to do that.’ It is a mistake to suppose 
that the principle on which this case was decided 
was either overruled, or even questioned, in Corpe 
y. Overton, 10 Bing. 252. In the latter case the 
plaintiff, while an infant, signed an agreement to 
enter into partnership with the defendant, and to 
pay him £1,000 for a share in the business, and to 
execute on the first day of January a partnership 
deed, with the usual covenant. He also paid £100 
asa deposit for the fulfillment of his part of the 
contract. The plaintiff afterward disaffirmed the 
partnership contract, and never did in fact become 
a partner. The suit was brought to recover of the 
defendant the £100 paid by the infant as a deposit. 
Tindal, C. J., said: ‘The case was distinguishable 
from Llolmes v. Blogg. In that case the plaintiff and 
partner occupied the premises from March till June, 
and the money was paid for something available, 
that is, for three months’ enjoyment of the premises. 
In the present case the plaintiff paid to Overton 
£100, for which he has not received the slightest 
consideration. The money was paid either with a 
view to a present or a future partnership. I under- 
stand it as having been paid with a view to a future 
partnership. Now, the partnership was not to be 
entered into till January, 1833, and in the mean- 
while the infant has derived no advantage whatever 
from the contract.’ Bosanquet, J.: ‘We are far 
from impeaching Holmes v. Blogg, as applicable to 
the facts of that case. Here the infant has de- 
rived no benefit whatever from the contract, the 
consideration of which has wholly failed. The 
£100 paid here was in the nature of a deposit. 
Money paid on a deposit may generally be recov- 
ered back where the contract goes off, and here the 
contract was defeated before the infant derived any 
benefit from it.’ Alderson and Gaselee, JJ., were 
of the same opinion. The plaintiff was allowed to 
recover the deposit money paid by him while an in- 
fant, because the partnership contract was disaf- 
firmed by Corpe before the time agreed upon for it 
to begin. As was said by Alderson, J.: ‘ Before 
the contract is performed one of the parties revokes 
it, and remits the other to the same situation as if 
the contract had never been made.’ The distinc- 
tion between Holmes v. Blogg and Corpe v. Overton 
is this: In the former the plaintiff was not allowed 





to recover the money paid by him while an infant, 
because it was paid on a consideration which he 
had in part enjoyed, while in the latter the plaint- 
iff was allowed to recover as upon an entire failure 
of consideration. Passing, then, these cases, we 
come to Hx parte Taylor, 8 De Gex, M. & G. 254, 
which is a case directly in point. There an infant 
paid a premium on entering into a partnership, and 
before he came of age disaffirmed the contract, and 
upon the bankruptcy of the firm attempted to prove 
for the premium thus paid. Lord Justice Knight 
Bruce said: ‘In my opinion, a case of fraud has not 
been established. That being so, the matter re- 
mains one of a contract fairly made, or as fairly 
made as a contract with an infant could be made, 
a contract upon which the infant acted during his 
minority, and which during his minority has been 
in part performed on each side. In such a state of 
things, I conceive that if the bankrupts had con- 
tinued solvent, and an action had been brought 
against them by the minor, either before or after 
majority, for the purpose of recovering the money 
in question, there must have been either a nonsuit 
or a verdict against him.’ Lord Justice Turner 
said: ‘It is clear an infant cannot be absolutely 
bound by acontract entered into during his mi- 
nority. He must have the right upon his attaining 
his majority to elect whether he will adopt the con- 
tract or not. It is however a different question, 
whether, if an infant pays money on the footing of 
a contract, he can afterward recover it back. If an 
infant buys an article which is not a necessary he 
cannot be compelled to pay for it; but if he does 
pay for it during his minority he cannot, on attain- 
ing his majority, recover the ‘money back.’ We 
have quoted at length from the preceding cases, 
because the question at issue is an important one, 
and comes before us for the first time for decision. 
* * * Whether an infant can avoid a contract 
and sue thereon during his minority, or must wait 
until he arrives at age, is a question about which 
the decisions are conflicting. To hold that he can- 
not disaffirm a voidable contract until he attains 
his majority would in many cases work the greatest 
injustice to an infant. And where the contract is 
of a personal nature, or relating to personal prop- 
erty, we see no good reason why such a contract 
may not be avoided, either before or after his ma- 
jority. Stafford v. Roof, 9 Cow. 626; Shipman v. 
Horton, 17 Conn. 481; Willis v. Twambly, 13 Mass. 
204.” 


In Finger v. Hahn, New Jersey Court of Chancery, 
April 4, 1887, H. sold his butcher business to F., 
covenanting in the agreement not to ‘‘ carry on the 
retail business on his own account, or operate any 
butcher business except a wholesale butcher busi- 
ness, within the corporate limits of the city. H. 
opened a grocery, which proved a failure, and he 
had an offer to sell out, provided a butcher business 
could be carried on in connection with the grocery. 
He sold out, and was employed by the purchaser 
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to buy for the store, including meats, and to cut 
and sell the meats. He also took orders in the 
store, and influenced trade thereto, and it appeared 
that F., after the sale, lost customers and business. 
Held, that H. had violated his covenant, and should 
be restrained from carrying on such business. Bird, 
V. C., said: ‘*Let us see if Hahn has engaged in 
any business which seems reasonably to be a viola- 
tion of the covenant. He engaged with Horst to 
cut meats for him, as well as to assist in the gro- 
cery business. It may be said that this is not proof 
of his ‘carrying on the retail butcher business on 
his own account,’ but it cannot be claimed that it 
does not bring him within the other phrase, ‘or 
operating any butcher business,’ I cannot perceive 
that the mere fact of his being employed at a salary 
protects him against this covenant. In my judg- 
ment, the letter and spirit of the covenant are just 
as certainly violated as though he were in partner- 
ship with Horst, or had the entire ownership and 
control of the business himself. In common sense 
or reason, the object of every such covenant is to 
get rid of the competition which endangers the 
business of the purchasing party; to remove beyond 
reach the influence of the vendor’s popularity, busi- 
ness integrity, knowledge or skill; and to make it 
impossible for personal influences and friendly con- 
siderations, arising from long-continued business 
acquaintance, exerting themselves to the prejudice 
of such purchaser, Without these considerations, 
such contracts are quite meaningless. But not one 
of these influences is there which will not be felt or 
brought to bear, to a greater or less extent, if the 
vendor engage in business even as a clerk. This 
reasoning is established beyond controversy in this 
very case, for persons who had been employed by 
Hahn before he sold to Finger continued to buy 
meats of Finger until a short time after Horst pur- 
chased the grocery business of Hahn, and opened, 
in connection therewith, the butcher business, when 
they left Finger, and made their purchases of Horst. 
So many did this that it certainly was very damag- 
ing to Finger. Now, there is nothing whatever to 
show that these customers left Finger and went to 
Horst, on account of Horst, or because of his skill 
in the business. Indeed, I think that Horst was a 
stranger to them, absolutely, and was a comparative 
stranger in the city of Newark, and to the butcher 
business, although he had formerly been engaged 
in business in Decatur, Illinois. How then can 
the mind escape the conclusion that Hahn, engag- 
ing with Horst as clerk, and assisting in the butcher- 
shop as well as in the grocery, did violate his cove- 
nant not to operate any butcher business except the 
wholesale?” Citing Richardson v. Peacock, 26 N. J- 
Eq. 40; 28 id, 151; 33 id. 597; Levy v. Walker, 10 
Ch. Div. 486; Labouchere v. Dawson, L. R., 13 Eq. 
823; Crutwell v. Lye, 17 Ves. 335. In Bowers v. 
Whittle, 68 N. H. 147; 8. C., 56 Am. Rep. 499, it 
was held that a contract not to practice dentistry, 
in person or by agents, is not violated by working 
for another. 





CHARITIES — RULE AGAINST PERPETUI. 
TIES—DECLINATION OF TRUST— 
CERTAINTY. 

CONNECTICUT SUPREME COURT OF ERRORS. 

JANUARY 26, 1887. 
TRUSTEES OF STORRS AGRICULTURAL SCHOOL Vv. 
WHITNEY. 


In case of the limitation of one charity upon another, the rule 
against perpetuities does not apply. 

A charitable trust of which the selectmen of a certain town 
are made trustees cannot be affected by the declination 
of the trust by the town itself or the selectmen. 

A charitable gift ‘* to aid indigent young men” of a certain 
town or State ‘‘in fitting themselves for the evangelical 
ministry,’ is not void for uncertainty. The words “ indi- 
gent" and “ evangelical”’ are sufficiently definite. 


ROM Superior Court, Tolland county. 
served. * 


£. H. Hyde, Jr., presented the case in bebalf of the 
plaintiffs. 


No argument was made on the other side. 


PARDEE, J. The Connecticut Soldiers’ Orphan 
Home was incorporated in 1864 for the charitable pur- 
pose of providing a home, support and education of 
orphans or destitute children of soldiers and other 
citizens of this State. In 1866 Edwin Whitney con- 
veyed to the incorporators thereof and their succes- 
sors two pieces of land in the town of Mansfield, to be 
by them used for the purposes specified in their act of 
incorporation, with this proviso, viz.: ‘Always pro- 
vided that if at any time said grantees, or their suc- 
cessors in office, shall abandon the use of said prem- 
ises for the purpose intended and specified in their 
said act of incorporation, then said grantees and their 
successors shall pay the market value of said prop- 
erty derived from the grantor to the selectmen of said 
town of Mansfield, and the same shall constitute a 
fund, of which said selectmen and their successors in 
office shall be trustees, the interest of which shall be 
applied by said selectmen to aid indigent young men 
of the said town of Mansfield in fitting themselves for 
the evangelical ministry. But no more than one hun- 
dred dollars shall be furnished to any one person dur- 
ing his whole course of study. And provided further 
that in case the interest of said fund shall not be ab- 
sorbed by education to indigent young men of said 
Mansfield as aforesaid, then the surplus shall be ap- 
plied by said selectmen in aid of other indigent young 
men in this State fitting for the evangelical ministry.” 
The corporators accepted the gift, and administered 
the trust to the specified use until 1875, when they 
ceased to do so. No part of the value of the property 
donated by Mr. Whitney has been paid by them, or 
any one else, to the selectmen of the town of Mans- 
field, as required by the proviso in Mr, Whitney’s 
deed. The town of Mansfield subsequently directed 
its selectmen to decline the trust, and quitclaim all of 
the interest of the town in the property to the widow 
of Mr. Whitney, the donor. They did so in 1876. In 
1878 the Connecticut Soldiers’ Orphan Home quit- 
claimed its interest in the property to Mrs. Whitney, 
and she subsequently conveyed it to Augustus Storrs. 
In 1881 the Legislature established the Storrs Agricul- 
tural School, and appointed trustees for the manage- 
ment thereof, with power to take donations of land 
or other property in behalf of the State for the use of 
the school. The plaintiffs are such trustees. In 1881 
Augustus Storrs conveyed the premises to them as 
such trustees for the establishment of said school. 
They have instituted this proceeding for the purpose 


Case re- 
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of obtaining a judicial determination of the question 
whether the State has an unincumbered title to the 
property. ‘The case is reserved for the advice of this 
urt. 

ur. Whitney by deed conveyed the premises in ques- 
tion to the Connecticut Soldiers’ Orphan Home, to it 
and its successors, upon a charitable use, ‘in considera- 
tion of the benevolent ends embraced in the act of 
incorporation, and from a desire to aid in carrying 
out the same.’’ Desiring to make it certain that 
either this identical property, or the value thereof in 
money, should perpetually serve a charitable use, and 
not being certain that the first-named use would be 
long continued, he inserted the proviso in his deed. 
The legal effect of his conveyance, taken as a whole, 
is the gift of property in fee to one corporation for a 
charitable use—the right to perpetual retention and 
use if its chooses to exercise it, with a conditional 
limitation annexed upon its determination not to use. 
Upon such determination the donor provided for the 
continued use of his gift for charity, by requiring the 
first board of trustees to pay the value of it in money 
to a second for a different but equally charitable use. 
He foresaw and provided for the probability that the 
orphans’ home corporation would expend money in 
the erection of additional buildings upon the land do- 
nated by him. Upon abandonment he only required 
itto pay to the trustees for the second charitable use 
such sum of money as would represent his gift. He 
parted with his entire interest in and right or title to 
the land, reserving nothing—no right of re-entry for 
forfeiture either to himself or his heirs or assigns. 
Every thing went from him by deed irrevocable; but 
in parting with the land he put an_inefface- 
able perpetual charitable stamp upon it. ,This 
stamp went upon the record, and therefore be- 
came known to all men. Any person there- 
after taking a conveyunce of that land before a 
sum of money equal to the market value of that which 
Mr. Whitney gave had been paid to the trustees for 
the second charitable use, did so with knowledge that 
there was in legal effect an incumbrance thereon, un- 
discharged, equal to that sum; that upon the happen- 
ing of a possible event, the trustees for a specified 
charity would come into possession of the right and 
power to compel the holder of the title to the land 
either to yield it up to them, or pay the value of the 
original gift. 

The formal rejection of the gift by the town of 
Mansfield is of no consequence. There is no gift to 
the town, and therefore no opportunity for rejection. 
If the persons who should at any time hold office as se- 
lectmen of that town should decline the trust, such 
declination would not affect it; the trust remains, and 
the court would supply trustees upon proper applica- 
tion in behalf of any member of the specified class of 
beneficiaries. A charitable use will not be permitted 
to fail because the named trustee declines, or because 
of delay upon the part of beneficiaries in asking for 
theirrights. If the donor had provided, that upon 
the cessation of use by the corporation, the land, or 
its representative value in money, should be paid to 
his descendants, this latter provision would have of- 
fended the statute against perpetuities, for the reason 
that a century might elapse before such cessation. 
Being void, there would have remained to the orphans’ 
home an absolute fee free from all limitations or in- 
cumbrances. The gift of property first to one chari- 
table use, and then to another,upon the determination 
of the first trustee no longer to use, as was done in 
this case, does not offend the statute of perpetuities. 
The law favors charitable uses. It does so with 
knowledge that in most cases they are intended to be 
practically perpetual; and it is willing to permit what 





of evil results from the devotion of property to such 
length of use in consideration of the beneficent results 
flowing therefrom. As one charitable use may be per- 
petual,the gift of two in succession can be of no longer 
duration nor of greater evil. The property is taken 
out of commerce, but it instantly goes into perpetual 
servitude to charity. The effect is practically the same 
as if the gift had been to a specified charitable use 
during the pleasure of the trustees, then to another 
charitable use, both by the ministration of the same 
trustees or their successors. Moreover the orphans’ 
home corporation has power at any time to make an 
absolute unincumbered title in fee simple to a pur- 
chaser at his pleasure by abandoning the specified use 
and paying the incumbrance to the trustees for the 
second charitable use. Practically therefore this par- 
ticular piece of land is no more inalienable than is that 
which is subjected to a mortgage by an individual for 
private uses—no more removed from channels of com- 
merce. 

In Jocelun v. Nott, 44 Conn. 55, it is said that ail de- 
vises or grants, whether for charitable uses or other- 
wise, must vest,if they vest at all, within the time 
limited by the statute of perpetuities. In that case 
there was a devise of land to trustees to hold until a 
society should be formed and erect achurch. It was 
held that as there was no limitation as to time, and 
no certainty that the event would ever occur, and the 
property was inalienable until then, the devise was 
void as tending to create a perpetuity. But in the 
case before us the property instantly vested, and a 
charitable use sprang into being at once. In each of 
the following cases, namely, Brattle Square Church v. 
Grant, 3 Gray, 142; Wells v. Heath, 10 id. 17, and So- 
ciety for Promoting Theological Education v. Attorney- 
General, 135 Mass, 285, there was a devise to a charita- 
ble use, with a proviso that in case of a misapplica- 
tion the gift should go to the kindred of the donor. 
Each proviso was held to be void as offending the 
statute against perpetuities. But in each case thegift 
over was for a commercial, not a charitable, use; and 
the law will not, in behalf of such, forgive the offense 
against the statute. 

In Odell v. Odell, 10 Allen, 7, the court says: ‘* But 
a gift may be made in trust for acharity not existing 
at the date of the gift, and the beginning of whose ex- 
istence is uncertain, or which is totake effect upon a 
contingency which may possibly not happen within a 
life or lives in. being and twenty-one years there- 
after.” 

In Ould v. Washington Hospital, 95 U. S. 303, and in 
Inglis v. Sailor's Snug Harbor, 3 Pet. 142, there were 
devises to trustees to hold until charters should be 
given to corporations, then to convey title to them 
upon charitable uses. In the last case the court said: 
‘* Here is clearly contemplated a future vesting, to de- 
pend upon a capacity to take, to be created by a legis- 
lative act. If the passing of the legislative act had 
been restricted by the will, in point of time, to the 
lives of the individuals filling these officesjat the death 
of the testator, on what possible ground could the de- 
vise be impeached? Does then the law invalidate the 
devise for want of such restriction or some equivalent 
toit? Itisperfectly clear that the law of England 
does not, and never did, as relates to charities.’"” And 
in each case the devise was upheld. See also Coit v. 
Comstock, 51 Conn. 352. 

In Jones v. Habershum, 107 U. 8S. 174, the testator 
devised property to several corporations upon charita- 
ble uses, providing that ifany one of them should at- 
tempt to sell, alienate or otherwise dispose of the 
property contrary to the conditions imposed, the tes- 
tator’s legal representatives should enter, and in that 
event he devised ‘‘the said property so entered upon 
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and repossessed, unto the Savannah Female Orphan 
Asylum. The court says: ‘‘There is nothing in this 
clause by which the heirs at law or next of kin can 
be benefited in any possible view. If the conditions 
against voluntary alienation and levy of execution are 
invalid, the previous devises stand good. If these con- 
ditions are valid, the devise over to the Savannah Fe- 
male Orphan Asylum, an undoubted charity, will take 
effect; for as the estate is no more perpetual in two 
successive charities than in one charity, and as the 
rule against perpetuities does not apply to charities, 
it follows that if a gift is made to one charity in the 
first instance, and then over to another charity upon 
the happening of acontingency which may or may not 
take place within the limit of that rule, the limitation 
over to the second charity is good. Christ’s Hospital 
v. Grainger, 16 Sim. 83; 1 Macw. & G. 460; 1 Hall & T. 
533; Executors of McDonogh v. Murdoch, 15 How. 
367, 412, 415; Russell v. Allen, 107 U. S. 163.” 

In Russell v. Allen, supra, the court said: ‘The ob- 
jection tothe validity of the gift before us, as tending 
to create a perpetuity, is fully met by the cases of In- 
glis v. Sailor’s Snug Harbor, Executors of McDonogh 
v. Murdoch, and Ould v. Washington Hospital, above 
cited, which clearly show that a gift in trust fora 
charity not existing at the date of the gift, and the be- 
ginning of whose existence is uncertain, or which isto 
take effect upon a contingency that possibly may not 
happen within a life or lives in being and twenty-one 
years afterward, is valid, provided there is no gift of 
the property meanwhile to or for the benefit of any 
private corporation or person.”’ 

In Ould v. Washington Hospital, 95 U. 8. 313, the 
court says: ‘‘ Charitable uses are favorable with courts 
of equity. The construction of all instruments where 
they are concerned is liberal in their behalf. Mills v. 
Farmer, 19 Ves. 487; Perry Trusts, § 709. Even the 
stern rule against perpetuities is relaxed for their bene. 
fit.” 

Dr. Franklin left legacies to the cities of Philadel- 

phia and Boston to be lent to young married artificers, 
with sureties, to be repaid by yearly installments of 
one-tenth, with interest, and directed that this should 
go on for one century, and with a part of the fund for 
another century, at the expiration of which he gave 
the principal to the city and Commonwealth. In 1827 
Lord Chief Justice Gibson spoke approvingly of this 
disposition of property. Witman v. Lex, 17 Serg. & 
R. 91. 
In Executors of McDonogh v. Murdoch, 15 How. 367, 
there was a bequest to the cities of New Orleans and 
Baltimore in fee for the education of the poorin those 
cities; in case of willful violation of any condition 
imposed by the testator, the property to go to the 
States of Louisiana and Maryland for the education 
of the poor in those States. Held, in cases of failure 
of the devise to the cities, the limitation over to the 
States would have been operative. 

In Christ’s Hospital v. Granger, 1 Macn. & G. 460, 
there was a bequest to the corporation of Reading on 
certain trusts for the benefit of the poor of the town, 
with a proviso that if the corporation should for one 
whole year neglect to observe the direction of the will, 
the gift should be utterly void, and the property be 
transferred to the corporation of London in trust for 
a hospitalin the town of London. After the corpora- 
tion of Reading had acted in disregard of the direction 
of the will, to the knowledge of the corporation of 
London and the hospital, for more than twenty years, 
a suit was instituted on bebalf of the hospital claiming 
the property under the proviso. Held, (1) that a con- 
tingent limitation over of property from one charity 
to another is not within the principle of the rule 
against perpetuities, and therefore that the limitation 





in question was no infringement of that rule; (2) that 
the limitation might well take effect notwithstanding 
the rule that a charitable purpose shal] not be disap- 
pointed by the neglect of the trustee, the testator in 
the case having expressly made agift over to depend 
upon the conduct of the trustee. The lord chancellor 
said: “It was then argued that it was void as con- 
trary to the rule against perpetuities. These rules are 
to prevent, in the cases to which they apply, property 
from being alienable for certain periods. Is this effect 
produced, and are these rules invaded, by the transfer 
in a certain event of property from one charity to an- 
other? If the corporation of Reading might hold the 
property for certain charities in Reading, why may 
not the corporation of London hold it for the charity 
of Christ’s Hospital in London? The property jis 
neither more nor less alienable on that account.” 

In 1 Jarm. Wills, 505, in a note to the American edi- 
tion, it is said, as follows: ‘‘ Buta gift may be made 
in trust for a charity not existing at the date of the 
gift, and the beginning of whose existence is uncer- 
tain, or which is to take effect upon a contingency 
which may possibly not happen within a life or lives 
in being and twenty-one years afterward, provided 
there is no gift of the property meanwhile to or for 
the benefit of any individual or any private corpora- 
tion. In the case of Downiny College, a gift to trustees 
to buy ground, obtain a royal charter, and found a col- 
lege, was established twenty years after the testator’s 
death by Lord Northington and Lord Camden, after 
taking the opinion of Lord Chief Justice Wilmot and 
Sir Thomas Seward, M. R., followed up by decrees of 
Lord Loughborough thirty years later, after five un- 
successful applications to the crown for a charter; 
and a charter was not in fact obtained until more than 
fifty years after the death of the testator, after which 
further directions in the cause were made by Lord 
Eldon. Attorney-General v. Downing, Wilm. 1; Dick. 
414; Amb. 550, 571; Attorney-General v. Bowyer, 3 
Ves. 714; 5 id. 300; 8 id. 256. So Lord Thurlow held 
that alegacy for the purpose of establishing a bishop 
in America was good, although none had yet been ap- 
pointed. Attorney-General v. Bishop of Chester, 1 
Brown Ch. 444. In Inglis v. Sailor's Snug Harbor, 3 
Pet. 99, a devise and bequest in trust out of the rents 
and profits to build a sailor’s hospital as soon as the 
trustees could judge that the proceeds of the estate 
would support fifty or more sailors (first obtaining an 
act of incorporation, if necessary), and to use the in- 
come of the property forever for supporting the hospi- 
tal and maintaining the sailors therein, was sustained 
by the Supreme Court of the United States; and 
although there was some difference of opinion among 
the judges upon other points, none of them expressed 
any doubt of tbe validity of the disposition upon the 
ground of remoteness. And in Sanderson v. White, 18 
Pick. 336, Chief Justice Shaw said: ‘Where a gift is 
made with a view to found a hospital or college not 
in being, and which requires a future act of incorpo- 
ration, the gift is nevertheless valid, and the law will 
sustain it and carry it into effect.’ Upon this princi- 
ple it has been held in England that if a gift is made 
to onc charity in the first instance, and then over to 
anoti -r charity upon the happening of a contingency 
which may not take place within the limit of the rule 
against perpetuities, the limitation over to the second 
chari \: is good, because no individual is concerned 
and no private use involved. The estate is no more 
perpetual in two successive charities than in one char- 
ity; and so the law against perpetuities and remote- 
ness has no application, and there is nothing to re- 
strain the donor from applying such limitations and 
contingencies in point of time to his charitable gift a8 
he pleases. Society for the Propagation of the Gospel 
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y. Attorney-General, 3 Russ. 142; Christ's Hospital v. 
Grainger, 16 Sim. 100; 1 Macn. & G. 464; 1 Hall & T. 
539. A similar decision has been made by the Supreme 
Court of the United States under the civil law as es- 
tablished in Louisiana. Ewecutors of McDonogh v. 
Murdoch, 15 How. 367.” 

In Gray upon Perpetuities, section 592, it is said, as 
follows: “The question of remoteness may present 
itself in connection with charitable trusts in three 
shapes. A gift toa charity may be followed by a re- 
mote gift to an individual; a gift to an individual 
may be followed by a remote gift to a charity; and a 
gift to a charity may be followed by a remote gift to 
another charity. Andin each of these cases there 
may or may not be a change of trustee. So that we 
have six typical forms: (1) To A. on a charitable 
trust; on a remote contingency to B. for his own use. 
(2) To A. on a charitable trust; on a remote contin- 
gency in trust for B. (3) To A. for his own use; ona 
remote contingency to B. on a charitable trust. (4) 
To A. in Trust for B.; on aremote contingency to a 
charitable trust. (5) To A. on acharitable trust; on 
a remote contingency to B. on another charitable 
trust. (6) To A.,onacharitable trust; on a remote 
contingency on another charitable trust.”’ 

‘*Sec. 597. The first four cases therefore form no ex- 
ception to the rule against perpetuities. But in the 
last two cases, where the change is from one charity 
to another, it seems to be settled that there is an ex- 
ception to the rule. Where there is no change of 
trustee, it might indeed be urged, on the grounds 
stated above, that no question of remoteness arises, 
but the reasons of the decision given above seem to 
forbid this; and in Christ's Hospital v. Grainger it 
was distinctly ruled that a direction in a will that on 
a contingency, which might be in the indefinite future, 
alegacy, giving to the town of Reading a charitable 
trust, should be transferred to the city of London on 
another charitable trust, was good. The law of this 
case has been spoken of with approval in Odell v. Odell, 
10 Allen, 1, and Jones v. Habersham, 107 U. 8. 174, and 
so are the text-books generally. 

“Sec. 598. Although the case of Christ’s Hospital v. 
Grainger is the only decision in which the gift of a le- 
gal interest to be held on a charitable trust coming 
after a prior gift of the legal interest to another trus- 
tee on another charitable trust has been held valid, 
and although the case where there is no chang. of 
trustee might possibly be distinguished, yet the decis- 
ion has stood so long unquestioned that it is likely to 
be followed.”’ 

In section 602 the author says: ‘‘ That if a remote 
gift to a charity after a gift toanother charity is good, 
because they are by nature inalienable, then a gift to 
charity after a gift to an individual should be good; 
the individual can alienate the whole of his present in- 
terest, and the remote interest is no{more and no less 
inalienable than when limited after a gift to another 
charity. Yet after a gift toan individual, a gift to 
charity may be unquestionably bad for remoteness.” 
The gift over to the second charitable use is not void 
for uncertainty. It isto ‘‘aid indigent young men of 
said town of Mansfield in fitting themselves for the 
evangelical ministry."" These supplied, and a surplus 
existing, that is to go *‘in aid of other indigent young 
men in this State"’ fitting for the same ministry. 
Neither of the words ‘indigent ” or “ evangelical” is 

of rare use or hidden meaning They are quite within 
ordinary intelligence, and point with a sufficient de- 
gree of certainty to the individual to enable the stat- 
ute of charitable uses to distinguish him from all 
others. It is a sufficiently accurate statement in this 
connection to say that they describe a man who is 
without sufficient means of his own, and whom no 





person is bound and able to supply, to enable him to 
prepare himself for preaching the gospel. The trus- 
tees are the persons who for the time being hold office 
as selectmen of a town—an office of continuous dura- 
tion. To them the donor has given power, and upon 
them imposed the duty of determining the persons 
who meet the specified requirements and who are to 
become beneficiaries. There are persons to determine 
and a rule for their guidance. These constitute a 
valid foundation for a charitable use. 

The Superior Court is advised that the State of Con- 
necticut took the title to the land mentioned in the 
complaint subject to a prior incumbrance in favor of 
the persons who for the time being hold office as se- 
lectmen of the town of Mansfield, as trustees of Mr. 
Whitney’s gift toa charitable use in aid of indigent 
young men of said town who are fitting themselves for 
the evangelical ministry; said incumbrance being the 
value of the property deeded by said Whitney to the 
orphans’ home corporation at the time when the last- 
named corporation abandoned the charitable use for 
which it was given, independently of the value of the 
improvements by the corporation. Also that by an 
appropriate amendment to the complai.t the State of 
Connecticut can obtain a judicial determination as to 
the value of the property donated by Mr. Whitney to 
the orphans’ home, computed as of the date of aband- 
onment, leaving out of view the improvements made 
thereon by the corporations; interest to be computed 
from the date of the abandonment. 

PARKER, C. J., and Loomis, J., concurred. 

CARPENTER andGRANGER, JJ., dissenting, on the 
ground that the deed did not convey the fee, and that 
the donor's heirs could confer title. 

[See Fontaine's Adm'r v. Thompson's Adm'r, 80 Va. 
229; S.C., 56 Am. Rep. 588; Webster v. Morris, 66 Wis. 
366; S. C., 57 Am. Rep. 278.—Eb.] 
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STATUTE OF LIMITATIONS — FRAUD— 
DISCOVERY. 
SUPREME COURT OF NEBRASKA, MARCH 16, 1887. 


PARKER V. KUHN.* 


An action for relief, on the ground of fraud, may be com- 
menced at any time within four years after a discovery of 
the facts constituting the fraud, or of facts sufficient to 
put a person of ordinary intelligence and prudence on 
an inquiry, which, if pursued, would lead to such dis- 
covery. 


' ‘mn from District Court, Douglas county. 


H. D. Estabrook(E. W. Simeral and Howard B. 
Smith, of counsel,) for appellant. 


George W. Doane, for appellees. 


Coss, J. This isan action in the nature of quia 
timet, brought by the appellee against the appellants, 
in the District Court of Douglas county, for the pur- 
pose of quieting his title inand tothe real property 
described in the petition. 

[Omitting a long statement of the pleadings.] 

The plaintiff, in and by his reply to the answer of 
the principal defendant, pleads and invokes the pro 
tection of the statute of limitations. The language of 
the statute of limitations, taken in its literal sense, 
limits the time in which actions may be commenced 
after the accruing of the cause of action, or the right 
to enforce which the action is brought only; but it 
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applies equally to the same facts or rights, when they 
are pleaded asa defense or counter-ciaim, or in the 
nature of a cross-action. That part of the Code of 
Civil Procedure from section 5 to section 22, both in- 
clusive, is usually referred to and known as “ the stat- 
ute of limitations.”’ This statute prescribes the time 
within which actions may be brought for the redress 
of every class of wrongs, and the enforcement of every 
species of rights, provided for inthe Civil Code; and 
it is worthy of notice that the longest time prescribed 
within which any action can be commenced “after 
the cause of action shall have accrued” isten years. 
The sections of the above statute especially applicable 
to the case in which it is here invoked are sections 6 
and12. Section 6 provides that “an action for the re- 
covery of the title or possession of lands, tenements, 
or hereditaments, can only be brought within ten 
years after the cause of action shall have accrued.” 
etc. Section 12 places within the class of cases which, 
by the previous section, are required to be brought 
within four years ‘‘ after the cause of action shall have 
accrued,” the following: ‘* Anaction for relief on the 
ground of fraud; but the cause of action in such case 
shall not be deemed to have accrued until the discovery 
of the fraud.” 

I do not deem it necessary or expedient to follow 
counsel to the discussion of the question as to whether 
the above statute applies to equity cases. The lan- 
guage of the clause last above quoted seems to me to 
be conclusive that it was intended to apply to cases 
where relief is sought in equity, even if it can be con- 
ceived that its application is not confined to such cases. 
The defendant Kuhn, being sued in a court of equity, 
seeks relief, not only against the case alleged against 
him by the plaintiff, but also prays both specific and 
general relief against the plaintiff, ‘‘on the ground of 
fraud." In this State all courts of general jurisdiction 
are courts of equity. The system of procedure under 
the Code is patterned after that formerly prevailing 
in courts of equity, rathcr than that prevailing in 
courts of law. The statute, in its terms, applies gen- 
erally to suits in such courts “* for relief on the ground 
of fraud.’' It must therefore be held to be applicable 
to the case at bar. 

There is an apparent conflict in authorities as to 
when the statute, in cases like the one which we are 
now considering commences to run. This question 
has been twice presented to this court, and to some ex- 
tent considered. The case of Blake v. Chambers, 4 Neb. 
90. was an action for the fraudulent misapplication of 
trust funds by an executor, and to subject certain real 
property, into which such trust funds had been con- 
verted, to the payment of the plaintiff's claim against 
the testator. Among other defenses, the defendant 
invoked the statute of limitations. In delivering the 
opinion of the court, the then Chief Justice Lake said : 
‘As to the statute of limitations, on which some reli- 
ance seemsto bave been placed, it is well settled in 
courts of equity, in cases like the one under considera- 
tion, that the statute will not commence to run until 
the discovery of the fraud. And in this State such is 
the statutory rule. Gen. St. 525, § 12. In this case it 
is expressly alleged that this fraudulent misapplication 
of the assets of the estate was not discovered until 
after the first day of Jaunary, 1874, so that, in any 
event, the statute did not begin to run until after that 
time, which was but a few days prior to commencing 
the action.” The other case was that of Welton v. Mer- 
rick Co., 16 Neb. 83. This action was brought to re- 
cover back money paid to the county for taxes alleged 
to have been unlawfully demanded and received by 
the county in the year 1876 on certain unpatented rail- 
road lands. The plaintiff alleged that he had no 
knowledge of the illegality of such taxes prior to the 
first day of December, 1881. The defendant’s demurrer 





invoking the statute of limitations was sustained, 
which was assigned for error in this court. The pres- 
ent ch’ f justice, in delivering the opinion of the court, 
said: ‘It is very clear that there is no error in the 
ruling of the court below. Even if a cause of action 
had existed in favor of the plaintiff upon the payment 
of the taxes in controversy, it was barred by the stat- 
ute of limitations. Ifa party with ordinary care and 
attention could have detected even fraud, he will be 
charged with actual knowledge of it; that is, the mere 
fact that a party is not aware of the existence of cer- 
tain matters where there is no concealment will not 
prevent the running of the statute of limitations. Ang. 
Lim., § 137. But in this case, there is no pretense of 
fraud.”” The point of divergence in those cases ig 
readily seen to be where, in the latter case, the statute 
is declared to have commenced to run when the party, 
with ordinary care and attention, could have detected 
the fraud, rather than when it was discovered. 

None of the English cases can be relied upon as 
authority upon this point, as to the true construction 
of the meaning of our statute. Their statutes of limi- 
tations, from that of 32 Hen. VIII, to3and 4 Wm. 
IV, exclusive of the latter, are silent on the subject of 
fraud or other matters of equitable jurisdiction; and 
the clause of the twenty-sixth section of the latter 
statute, applicable to the point now being examined, 
is in the following language: ** (24) That in every case 
of a concealed fraud, the right of any person to bring 
a suit in equity for the recovery of any land or rent of 
which he or any person through whom he claims, may 
have been deprived by such fraud, shall be deemed to 
have first accrued at and not before the time at which 
such fraud shall, or with reasonable diligence might 
have been first known or discovered,” etc. 

This statute is, 1 think, stillin force. At all events, 
it was under it that Vane v. Vane, L. R. 8 Ch. 383, and 
Chetham v. Hoare, L. R., 9 Eq. Cas. 571, cases cited in 
the note to 2 Story Eq. Jur. (13th ed.), § 1521, as “the 
more exact rule,’”’ were decided. That the more exact 
rule under that statute is that the statute commences 
to run at ‘‘ the time at which such fraud shall, or with 
reasonable diligence might, have been first known or 
discovered,’’ cannot be doubted; but does it follow 
that it is the rule under a statute like ours, which lacks 
the words to which that statute doubtless owes such 
construction ? 

Of the States of the'Union, so far as my limited time 
enables me to examine, only Michigan, Wisconsin, 
lowa, California, Minnesota, Kansas, and New York, 
have or had at the date of Mr. Angell'’s Compilations, 
provisions in their statutes of limitations like our own. 
I do not find that such provision has been construed 
by the Supreme Courts of either of three first-men- 
tioned States. The provision of the statute of Califor- 
nia, corresponding to that of our own which we are 
now considering was considered and construed by the 
Supreme Court of that State in the case of Boyd v. 
Blankman, 29 Cal. 19. The case is long and much invol- 
ved. I quote that part of the syllabus which is in point: 
“ An action for relief on the ground of fraud may be 
commenced at any time within three years after a dis- 
covery of the facts constituting the fraud, or of facts 
sufficient to put a person of ordinary intelligence and 
prudence on inquiry.”’ 

In the State of Minnesota, the case of Commissioners 
Mowers Co. v. Smith, 22 Minn. 97, an action brought by 
the county commissioners against a defaulting county 
treasurer, and in which the bar of the statute was 
pleaded, came before the Supreme Court by appeal. 
In the opinion, the court say: “If the defendant, oc- 
cupying as he did a fiduciary relation to the county, 
converted the money, it was a fraud. within the rule 
in Cook v. Van Etten, 12 Minn. 522 (Gil. 431), and the 
time limited for the commencement of the action 
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began to run upon the discovery by the plaintiff of the 
fraud, or notice to it of such facts and circumstances 
as if investigated, would lead to such discovery.”’ But, 
strange enough, we find in the syllabus of the case, 
written by the chief justice, who wrote the opinion, 
the following: ‘‘ Where there has been a fraudulent 
conversion, the time limited for the commencement of 
the action is to be counted from the discovery of the 
fraud.” 

The corresponding section of the statute of Kansas 
was in @ manner before the Supreme Court of that 
State in the case of Murbourg v. McCormick, 23 Kan. 
$8. The plaintiff in error, an agent of the McCormicks, 
in settling with them, had passed to them as genuine, 
and by false representations, induced them to receive 
in payment of a balance due them on such settlement, 
acertain note of hand, which proved to have been 
signed by him with the name of a fictitious person, and 
to be worthless. Upon suit by the McCormicks for 
such fraud Marbourg pleaded the statute of limitations, 
Upon the trial, the court gave the following instruc- 
tion tothe jury: ‘‘The time when the statute of 
limitations would commence to run would not be when 
mere suspicions were aroused, as that would not be in 
itself regarded asa discovery, but asa circumstance 
leading to further investigation. So that in this case, 
if you find from the evidence, as adduced, any fraud, 
on the part of defendant, the discovery of such fraud 
would be when the plaintiff had knowledge thereof, 
aud not when they had mere suspicions only.’ The 
giving of this instruction was assigned for error in the 
Supreme Court. In the opinion of the cqurt, Judge 
Brewer, after fquoting said instruction, said: ‘ The 
testimony upon which such instruction was founded 
was that of plaintiff's agent, that when he made settle- 
ment with defendant, and received the note, his 
suspicions were aroused by noticing that it was all in 
the handwriting of the defendant, the maker not sign. 
ing, but making his mark; that thereupon he inquired 
of defendant concerning the maker, and received in 
reply the statements and representations heretofore 
noticed; that these suspicions were afterward strength- 
ened by the return of a letter uncalled for, which he 
had directed to Patrick Flynn, at Kennekuk. Now, 
in view of these facts, we think the instruction correct. 
‘ Discovery of the fraud’ is the language of the stat- 
ute. That implies knowledge, and it is not satisfied 
by mere suspicion of wrong. The suspicion may be 
such as to call for further investigation, but is not 
itself a discovery. A party, even though his suspicions 
have been aroused, may well be lulled into confidence, 
and take no action by such representations as were 
made. And it would be strange if a party who had 
disarmed suspicions by his representations could there- 
after plead those suspicions as ground for immediate 
inquiry and action,” ete. 

Strange as it may seem, the precise point before us 
does not appear to have been directly considered by 
the courts of New York. The statute is cited how- 
ever and to some extent considered by the Superior 
Court of New York city in the case of Mayne v. Gris- 
wold, 9 N. Y. Leg. Obs. 25. I quote from the syllabus: 
“ A bill filed for relief, on the ground of fraud, which 
shows on its face that the fraud was committed more 
than six years before the filing of the bill, should not 
merely state, in anticipation of the defense of the stat- 
ute of limitations, that the fraud was discovered within 
six years, but show that itcould not, with reason- 
able diligence, have been discovered sooner.” To the 
same effect is the case of Bertine v. Varian,1 Edw. 
Ch. 343. 

From these cases it would seem that none of the 
courts have been content to leave to the statute the 
plain import of its words. This may arise from the 
use of the word “discovery.” This word, when used 





in reference to past transactions or omissions, cannot 
have the same literal meaning as when applied to the 
discovery of a new continent, or of a principle in 
physics. Fraud ina past and consummated trans- 
action cannot be the subject of direct ocular or auricu- 
lar discovery of knowledge. The discovery then of 
which the statute speaks is of evidence or evidential 
facts leading to a belief in the fraud, and by which its 
existence or perpetration may be established, aud not 
of the fraud itself, as an existing entity. If I am cor- 
rect in the above, the infereuce follows thatit is im- 
possible to lay down any general rule as to the amounts 
of evidence or number or nature of evidential facts 
which must be discovered before the statute will com- 
mence to run. Therefore the rule supplied by the 
clause of section 26, ch. 27,3 and 4 Wm. IV, above 
quoted, and which seems to be followed more or less 
closely by the cases above cited, is after all ‘‘ the more 
exact rule.” 
(Omitting other matter.] 
Decree affirmed. 
———_——__~————————- 


STATUTE OF LIMITATIONS — CERTIFICATE 
OF DEPOSIT. 


SUPREME COURT OF WISCONSIN, JANUARY 11, 1887 


CURRAN V.- WITTER. 


A certificate of deposit issued by a banker in the ordinary 
form of such instruments is in substance and legal effect a 
negotiable promissory note. 

The statute of limitations commences to run against a certifi- 
cate of deposit from the date of its issue, without the 
necessity of any demand of payment.* 


PPEAL from Circuit Court. Wood county. Iu the 
year 1869, the defendant carried on the business 
of banking at Grand Rapids, in this State. In October 
of that year, James Curran, plaintiff's intestate, de- 
posited with him $540, and received therefor the fol- 
lowing certificate. written and sigued by one Moody, 
the defendant’s clerk - 
“J. D. Wirrer, BANKER, GRAND RAPIDS WISCONSIN. 
** $540. OcTOBER 6, 1869. 
‘“*Mr. James Curran has deposited in this bank $540, 
payable to his order on the return of this certificate 
properly indorsed. 
“J. D. WITTER. 
“Per Moopy.” 
James Curran died in 1872, intestate, and in 1885 the 
plaintiff was appointed and duly qualified as adminis- 
trator of his estate. In August, 1885, he brought this 
action upon such certificate of deposit. The defendant 
auswered payment, and the six and twelve years stat- 
utes of limitation contained in Rev. Stat., §§ 4222, 4251. 
He also interposed a counter-claim for $540, and alleged 
therein that the amount so deposited with him by 
James Curran, and for which the certificate was issued, 
was by his clerk entered to the credit of Curran in the 
general account-book of the plaintiff, and between 
October 6 (the date of the transaction) and the tenth 
of the same month, was paid to Curran, togetber with 
other sums deposited by him, and his account was 
thereupon balanced and closed, and that through the 
negligence and mistake of Moody, the certificate of 
deposit in suit was not taken up or canceled, or any 
evidence that it was paid indorsed thereon. 
On the trial the defendant offered in evidence the 
deposition of E. N. Moody, the defendant’s clerk be- 
fore mentioned, in whieh he gave testimony tending 


*See Long v. Straus, 344 Alb. L. J. 71; Tripp v. Curtenius, 
36 Mich. 610; 8. C., 24 Am. Rep. 610, note; Klauber v. Big- 
gerstaf’, 47 Wis. 551; 8. C., 32 Am, Rep. 773. 
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to show that he kept the defendant's banking books iu 
1869, that the entries therein in the account of James 
Curran were made by him asthe transactions occur- 
red; and that the same were correct. He also stated 
that the $540 placed to the credit uf Curran was the 
same deposit for which the certificate was given, and 
that Curran checked out all of the money he deposited 
in the defendant’ s bank in 1869, and that the reason 
he did uot require a surrender of the certificate for 
the $540 was that he supposed it to be merely a receipt 
for the money. He also said that he had uo independ- 
ent recollection of these transactions other than the 
deposit of the $540, which he did remember. The court 
sustained objections made, when the deposition was 
taken, to all the above testimony, and toall testimony 
of a like character, and excluded the same. 

The entries in defendant's books showing the ac- 
count of James Curran with the bank was also offered 
in evidence, and rejected. Thisaccount shows credits 
to Curran to the amount of $758.80; the first item being 
for 3340 under date of October 6, 1869, and that it was 
alldrawn by him on checks between October 8, and 
October 12, 1869. This is the account which Moody 
testified was in his handwriting and was correct. 

The defendant having thus failed to get in any proof 
that the money for which the certificate was given had 
been paid, the court overruled the defense of the stat- 
utes of limitations, and directed a verdict for the 
plaintiff for $540, and interest thereon from the com- 
mencement of the action. A motion fora new trial 
was denied. The defendant appeals from the judg- 
ment entered pursuant to the verdict. 


Gardner & Gaynor, for Witter, defendant and ap- 
pellant. 


Raymond & Haseltine, for Curran, plaintiff and re- 
spondent. 


Lyon, J. In Klauder v. Biggerstaff, 47 Wis. 551; 3 
N. W. Rep. 357, the late chief justice, after giving the 
elementary definition of a promissory note, proceeded 
to say that “‘theordinary form of acertificate of deposit 
of money falls precisely within the definition, and it 
seems strange that there was ever a doubt that it was 
in law a negotiable promissory note. O' Neil v. Brad- 
ford, 1 Pin. 390, and cases there cited. Such doubt 
however may now be considered as at rest. Kilgore 
v. Bulkley, 14 Conn. 362; Bank of Orleans vy. Merrill, 2 
Hill, 295; Miller v. Austen, 13 How. 218." After this 
authoritative statement of the rule, it is uselessto cite 
any more of the numerous cases elsewhere which hold 
the same doctrine. Several of them will be found in 
the brief of counsel for the defendant. The certificate 
of deposit in suit isin the ordinary form of such in- 
struments, and is therefore in substance and legal 
effect, a negotiable promissory note. 

The next question is, when did the statute of limita- 
tions commence to run against the certificate? The 
plaintiff maintains that it commenced to run only 
upon the demand of payment, which was first made in 
1885; while the defendant claims that it commenced to 
run as soon as the certificate was issued. There are 
plenty of adjudications by courts of great authority 
sustaining both of these propositions. The question is 
now presented to this court for the first time; and we 
must choose between these conflicting lines of author- 
ity, and adopt the rule which seems to us to rest on the 
soundest principles, and which best accords with the 
analogies of the law. 

What would be the equivalent of this certificate were 
it put in the usual form of a promissory note? Un- 
doubtedly it would be for the same amount, payable 
on demand to the same payee, or order, perhaps at the 
office of the maker, and probably without interest 
until actual presentation and demand of payment. It 





would be substansially in this form: ‘ For value re. 
ceived, on demand, [ promise to pay James Curran, or 
order, at my bank in Grand Rapids, Wisconsin, $540, 
without interest until after demand.” That such a 
note is due presently, and the statute of limitations 
commences to run against it from its date, is well set. 
tled. What valid reason can be given why the same 
results should not follow the giving of a certificate of 
deposit which contains the same contract, and is the 
exact equivalent of sucha note? If any such reason 
exists, we have failed to comprehend it. In Brum- 
magimv. Tallant, 29 Cal. 503, it was held that the stat- 
ute of limitations begins to run against a banker's 
certificate of deposit payable on demand from the date 
of the same, and that no special demand is necessary 
to put the statute in motion We entirely agree with 
the Supreme Court of Michigan, which in Tripp vy, 
Curtenius, 36 Mich. 496, after the rule of the California 
case, proceeds to say of a certificate of deposit in the 
usual form: ** To hold such instruments to be in legal 
effect promissory notes payable on demand, and yet 
not apply the principles applicable to demand promis- 
sory notes, either because of the peculiar form of the 
instrument, or because issued by a firm engaged in the 
ordinary business of banking, would be to create a 
distinction unsound in principle, and one not warran- 
ted by any necessity that we can discover.” See also 
Cate v. Patterson, 25 Mich. 191; Poorman v. Millis, 35 
Cal. 118. 

The cases which hold that sucha certificate is not 
due until presented for payment, and hence that the 
statute of limitations does not commence to run 
against it until such presentation, seem to go upon the 
ground that the transaction is not alone of money, 
creating a debt against the drawer of the certificate, 
but rather that itis in the nature of a bailment, upon 
which no cause of action accrues until demand; in 
others words, it is said the transaction is in contempla- 
tion of law a deposit, and not aloan, This doctrine is 
held or intimated in Payne v. Gardiner, 29 N. Y. 146; 
Munger v. Albany City Nat. Bank, 85 id. 589; National 
Bank of Fort Edward v. Washinglon Co. Nat. Bank, 5 
Hun, 605; Fells Point Sav. Inst. v. Weedon, 18 
Md. 320; and Bellows Falls Bank v. Rutland Co. Bank, 
40 Vt. 377. With alldue deference to the very able 
courts which have adopted this view, we cannot give 
our approval to the doctrine thus enunciated by them. 
Wethink that when a person deposits money in a 
bank ‘un the usual course of business, he loans it to the 
bank, and the bauk thereby becomes his debtor to the 
amount of the deposit,— not his bailee of the money. 
By the deposit the title to the money passes to the 
bank, and it is thereafter its money, subject to its 
absolute control and disposition. The depositor can- 
not reclaim the specific money. He cannot maintain 
replevin in trover for it (as be might were the deposit 
a bailmeat) but only assumpsit for theamount depos- 
ited. In short, the transaction has no element of a 
loan of money. That was the view of Judge Bronson 
in Downsv. Phenix Bank, 6 Hill, 297, which was an 
action for the amount of a deposit, the evidence of 
which was the entry made by the proper officer of the 
bank in plaintiff's bank-book. The judge said, speak- 
ing of the transaction: ‘It is not strictly a deposit, 
nor a bailment of any kind; for the something is not 
to be returned, but another of the same kind and of 
equal value. In the civil law it is called a mutuum or 
loan for consumption. Except where the deposit is 
special, the property in the money deposited passes to 
the bank, and here the relation of debtor and creditor 
is created between the parties.”’ 

It is unnecessary to prolong this discussion. We 
must hold, with the Michigan and Caiifornia courts, 
that the money claimed in this action was due and 
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payable at the date of the certificate in suit,— October 
6, 1869,— and hence the claim was barred by the stat- 
ute (Rev. St. 1016, § 4222) on and after October 7, 1875. 
(Omitting discussion of statutes.) 
The judgment of the Circuit Court is reversed, and 
the cause will be remanded for a new trial. 


EE 


NEW YORK COURT OF APPEALS ABSTRACT, 

ABATEMENT — SURVIVAL — CODE CIv. Pro., §§ 764, 
1910.— The plaintiff, in an action brought to recovera 
penalty for failure to file a report and for filing a false 
report under the provisions of the manufacturing act 
of 1848, died after judgment and during the pendency 
of an appeal to this court, upon which appeal the judg- 
ment was affirmed. Held, that as the cause of action 
after judgment was merged therein and the judgment 
itself was capable of assignment and would pass as 
assets to the representative of the deceased party, a 
motion for substitution of plaintiff's administrator 
and for judgment of affirmance should be granted. 
The defendant claims that these changes have taken 
away all provisions for saving from abatement, even 
after judgment, an action like the present (§ 764) and 
the plaintiff, that all causes of action are made assign- 
able, and therefore survive, except those specifically 
named. § 1910. While it is true that at common law 
and aaa general rule the qualities of assignability and 
survival are tests each of the other and convertible 
terms, and we have so declared (Hegerich v. Keddie, 
99 N. Y. 258; Brackett v. Griswold, 103 id. 425), it does 
no’ follow that the Legislature may not break that 
connection, and furnish a new and statutory rule of 
assignability, leaving the law as to the survival of 
causes of action unchanged. Possibly so much has 
been accomplished, but certainly nothing more. While 
section 1910 makes an apparent extension of the rule 
of assignability, and section 1909 allows what can be 
transferred to be enforced, the last provision is ex- 
pressly declared to be not applicable to a case ‘“‘ where 
the rights or liabilities of a party toaclaim or demand 
which is transferred are regulated by special provision 
of law.”” The ‘rights and liabillties ’ of parties under 
the penal provisions of the manufacturing act are not 
only “ regulated ’’ by special provisions of law, but are 
wholly created by such special provisions, and have no 
existence outside of the exceptional and peculiar 
authority and regulation of the statute. So that in 
the present case, asalso in Brackett v. Griswold, the 
right of transfer given by the Code does not, under the 
same Code, give aright of enforcement of the trans- 
feree, but leaves the question of that right to the ex- 
isting law. § 755. The test remains whether the 
cause of action survives or continues. When there- 
fore we said in Hegerich v. Keddie, supra, and followed 
the doctrine in Brackett v. Griswold, both of which 
were purely statutory actions, created and regulated 
by special enactments, that the rule of survival con- 
tained in the Revised Statutes must govern, we not 
only had the assent of counsel who argued their cases 
upon that basis, but the authority of section 1909 of 
the Code itself. If the Legislature desires to adopt 
some different and simpler rule and bring together 
what, perhaps, it would be wiser not to try to separate, 
it may do so in the future, but has not as yet accom- 
plished the work. We grant this motion therefore, 
not upon the ground asserted, but in accord with the 
settled rule that the cause of action atter judgment is 
merged in the judgment which itself may be assigned 
and passes as assets to the representatives of a deceased 
party. March 1, 1887. Blake v. Griswold. Opinion per 
Curium. 





APPEAL — ASTO PRELIMINARY EXAMINATION AS TO 
ADMISSIBILITY OF DYING DECLARATIONS.— The pre- 
liminary examination which the trial court may per- 
mit in order to enable it to determine as to the admis- 
sibility of a dying declaration rests in judicial discre- 
tion. Since there could be no valid exception to the 
admission of evidence which was never admitted, the 
only possible inquiry becomes whether the action of 
the court, in acquiring the needful information on 
which to rule, is itself the subject of our review. We 
do not see how it can be. It restsin the judicial 
discretion. It never goes to the jury except so far as 
admitted. Some means of information the court must 
have. The suggestion made is ‘‘that it should have 
confined the preliminary examination of the facts re- 
lating to the declarant’s condition of body and mind 
at the time.’’ That proposition, stated as a general 
rule for the guidance of trial judges in exercising their 
discretion, need not be doubted; but the inquiry will 
remain in each case, under its own peculiar circum- 
stances, how farthe examination should extend in 
order to ascertain with accuracy and reasonable cer- 
tainty the mental condition and belief of the declarant. 
The exercise of that discretion was reviewable by the 
General Term, but is beyond our jurisdiction unless 
we can see that such discretion was abused, and the 
action of the court arbitrary, and without reason. 
March 1, 1887. People v. Smith. Opinion by Finch, J. 
Ruger, C. J., Earl and Danforth, JJ., concur; An- 
drews and Peckham, JJ., dissent; Rapallo, J., absent. 

ASSIGNMENT FOR CREDITORS — TIME WHEN AS- 
SIGNEE’S TITLE VESTS.— Since the passage of the act 
of 1877, chapter 466, as to general assignments for the 
benefit of creditors, the title of the assignee vests from 
the time of the acknowledgment and delivery of the 
assignment, and not from the time of its record in the 
proper county. Warner v. Jaffray, 96 N. Y. 248; S. C., 
48 Am. Rep. 616. March 8, 1887. Nicoll v. Spowers. 
Opinion by Peckham, J. 

——— AUTHORITY TO ASSIGNEE TO COMPLETE UN- 
FINISHED WORK.— A provision that ‘‘should it be 
necessary and to the better performance of the trust. 
the party of the second part shall have full power and 
authority to finish such work as is unfinished, to com- 
plete such buildings as are incompleted, and to pay all 
necessary charges and expenses for such completion 
prior to the payment of all debts and liabilities here- 
inbefore mentioned and provided,’ does not render a 
general assignment void. Dunham v. Waterman, 17 
N. Y. 9; Jessup v. Hulse, 21 id. 170. In the latter case 
the language was to sell, etc., ‘at such time or times 
and in such mauner asshall be most conducive to the 
interests of the creditors, and convert the same into 
money as svon as may be consistent with the interests 
of such creditors.”’ The court asked who was to judge 
as to when or how the sale would be most beneficial, 
and answered, not the assiguee, for no power to deter- 
mine was vested in him. It remained in the courts, 
and their supervision and control was not superseded 
or destroyed. That is true as we read it of the instru- 
ment before us. It confers no discretion to complete 
unfinished articles. It gives simply the power to do so 
when necessity or a better performance of the trust as 
adjudged by the discretion of the court shall require. 
Weare of the opinion that this assignee could not with 
safety spend money or employ time in completing uu- 
finished articles except under the order of the court, 
and acting without that order acts at his peril, and 
may be restrained at any moment since his sole 
authority is conditioned upon a necessity of which not 
he but the court is the sole and ultimate judge. This 
was the view which must have been taken by the Gen- 
eral Term and we give it our assent. March 1, 1887. 
Robbins v. Butcher. Opinion by Finch, J. 
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PREFERENCE OF EMPLOYEES WAGES — OMIS- 
SION TO STATE.— The statute making the wages or 
salaries owing to employees preferred claims, they need 
not be inserted in the written assigument made in 
pursuance of the general act of 1877, as amended in 
1884, nor is the assignment void because of its omis- 
sion. Here it is not directed that the assignor shall so 
provide, but that the assets ** shall be applied '’ tosuch 
payment. It seems to dictate not what the uassignor 
shall acquire, but what the assiguee shall do, and 
speaks of the “claims preferred pursuant to this sec- 
tion * instead of the claims for wages preferred by the 
instrument of assignment. These considerations in- 
cline our opinions toward the construction of the re- 
spondent, and they are strengthened by reflection 
upon the purpose of the provision and the consequences 
of a different view. The object was the protection of 
employees. That purpose in the present case may be 
defeated if we are simply to declare the assignment 
yoid. Suppose, too, as the General Term suggest, that 
an assignment is made without any preference but 
gives up the whole estate te creditors equally. * Equal- 
ity is equity,’ but does it become fraudulent because 
a preference is not given, or rather is not the statutory 
preference impressed upon the trust fund in the hands 
of the trustee? We are warned that this construction 
may lead to unconstitutional results. It is argued that 
an assignment is a private contract creating a private 
trust fund and the assignee derives all his powers from 
the instrument, that where the assignor does not 
prefer employees, if the statute does it and compels 
the assignee to pay, the Legislature stands in the atti- 
tude of appropriating the assignor’s property against 
his will and in violation of his expressed intentions. 
But the difficulty is imaginary. No one doubts the 
power of the Legislature to regulate and control gen- 
eral assignments for the benefit of creditors. It may 
permit them to be made, as it has already done, only 
upon expressed conditions, and when it does so, he 
who makes an assignment by the act accepts and con- 
sents to the conditions. Availing himself of the per- 
mission he cannot be supposed also to repudiate its 
terms. That answer frees the Federal law from the 
accusation of confiscating the property of a debtor 
against his will. That law gives to the United States 
priority of payment even in a case of a voluntary as- 
signment, and it seems to be conceded that such 
priority is wholly irrespective of the terms of the as- 
signment. The learned counsel for the appellant 
points out distinctions peculiar to the Federal law and 
to governmental functions. There is great force in 
his suggestions, and yet the illustration shows that a 
statutory preference super-imposed upon a voluntary 
assignment is not a novelty, or incapable of enforce- 
ment, or necessarily inconsistent with the rights of 
the citizen. March 1, 1887. Richardson v. Thurber. 
Opinion by Finch, J. 


GUARANTY — RETROACTIVE—ESTOPPEL.— The guar- 
anty in question provided that the bank should “ well 
aud faithfully account for and pay over all moneys de- 
posited with itor for which it shallin any way be- 
come liable in and by said contract according to the 
terms and provisions thereof,” and “that said bank 
shall account for and pay over all money now on de- 
posit in said bank’ to the people of the State of New 
York. Held, that the guaranty was retroactive in its 
operation; that it recognized an existing liability 
on the part of the bank to the State, and that the 
sureties were bound for the continuing security of 
the existing deposit. It cannot be disputed that there 
is much authority tending to support the position 
contended for by the appellants, but the cases cited by 
them are generally cases where the language of the 
condition was doubtful and uncertain, and a considera- 








tances 
surrounding the situation of the parties created an 
ambiguity requiring the application of rules of cup- 
struction to determine the real interest of the parties, 
The rule contended for is however one of construction, 
and obtains only for the purpose of determining the rea] 
intention of the parties in making their contract, 
Burr v. American Spiral Spriug Butt Co., 81 N. y. 
178; Brant Suretyship, $138. It cannot prevail where 
the language of the condition clearly and unmistakably 
shows an intention to incur a liability not in terms re- 
ferred to in the recital. Guaranties are subject to the 
same rules of interpretation as other contracts, and 
especially to that fundamental rule requiring them to 
be enforced according to the meaning and intent, and 
in the manner designed by the parties at the time of 
their execution. Roehester City Bank v. Elwoods, 21 
N. Y. 90; Burr v. Am. Spiral Spring Butt Co., 81 id. 
178. While the liability of guarantors is strictissimi 
juris, and cannot be extended by construction beyond 
the plain and explicit language of their contract, they 
are still subject to the rule that effect must be given 
to all of the language of the contract, anda meaning 
and effect ascribed to each word and phrase used 
therein, if it can be done without violating its plain 
meaning and intent. The general rule is, undoubtedly, 
that a contract cannot be construed to have aretroac- 
tive operation, and that such an effect can be given to 
it only where by express words or by necessary im- 
plication it clearly appears to be the intention of the 
parties to embrace past transactions, but when this 
does appear it is undisputably competent for parties to 
bind themselves for such liabilities. We are clearly 
of the opinion in this case that the contract itself 
recognizes an existing liability on the part of the bank 
to the State, and provides for its extension, and the 
surety thereof by the guarantors. More explicit lan- 
guage could not be used, and it is impossible to assign 
any other meaning to the language used than that the 
sureties intended to be bound for the continuing secu- 
rity of the existing deposit. (2) It is not competent 
for parties to such an undertaking to allege that they 
were ignorant of the existence of a debt expressly pro- 
vided for, or that they have been misled by the omis- 
sion of their principals to notify them of its existence. 
Western N. Y. L. Ins. Co. v. Clinton, 66 N. Y. 330; 
Brant Suretyship, § 138. March 1, 1887. People v. 
Lee. Opinion by Ruger, C. J. 


CONSIDERATION — SURRENDER OF FORMER 
GUARANTY — NATIONAL BANKS— (1) The principal 
obligation recites that it was executed by the First 
National Bank of Buffalo, in consideration of deposits 
with said bank by the plaintiff, and the recital is fol- 
lowed by an undertaking on the part of the obligor to 
repay to the savings bank on demand al) deposits 
which it has made, or niay make with the First Na- 
tional Bank on call, as required, with interest at four 
per cent perannum. The undertaking of the guaran- 
tors, indorsed on the bond, isas follows: ‘‘In con- 
sideration of the making of the deposits mentioned in 
the foregoing agreement, we each and severally guar- 
antee the performance of the foregoing contract by 
the First National Bank of Buffalo". The bond and 
guaranty were delivered by the First Nationa! Bank 
to the savings bank, on the 8th day of March, 1882, in 
compliance with a request theretofore made by the 
treasurer of the savings bank to the president of the 
First National Bank, to furnish a new bond, with 
sureties, to secure deposits of moneys of the savings 
bank in the First National Bank. The latter bank 
failed April 14, 1882, owing the plaintiff the sum of 
$30,000 for deposits on and prior to January 17, 1882. 
Upon these facts we are of opinion that the surrender 
of the bond of 1865 was a good consideration for the 
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guaranty. It is needless to cite authorities to show 
that the surrender of an existing security isa good 
consideration for a new undertaking between the par- 
ties to the surrendered obligation. There being a good 
consideration for the bond between the obligor and 
obligee, it follows, we think, that the same considera- 
tion supports the guaranty, and that it is immaterial 
whether the guarantors knew ordid not know that 
the surrender of the old bond was in the contempla- 
tion of the parties when they became guarantors. 
Where a contract of guaranty is entered into concur- 
rently with the principal obligation, a consideration 
which supports the principal contract supports the 
subsidiary one also. McNaught v. McClaughry, 42 N. 
Y. 22; Simons v. Steele, 36 N.H.73; Brandt Sure- 
tyship, §$§ 6, 7. And the consideration need not 
be expressed in the guaranty, but may be 
shown by parol. Evansville Bank v. Kaufmann, 
9 N. Y. 273. (2) The other principal question 
relates to the validity of the agreement evidenced by 
the bond. It is claimed that the arrangement between 
the savings bank and the First National Bank was in 
substance an agreement by the former to loan money 
to the latter, contrary to the statute prescribing the 
securities in which investments by savings banks may 
be made. Wethinkit isa conclusive answer to this 
objection that the general act regulating the dealings 
and operations of savings banks (Laws of 1875, chap. 
871, §$ 27, 28) expressly authorizes savings banks to 
keep ten per cent of their deposits on deposit in any 
incorporated bank in this State, and that it does not 
appear that the deposits made with the First Na 
tional Bank of Buffalo were in excess of this limit. 
The fact that the savings bank secured from the First 
National Bank an agreement to pay interest on the 
deposit does not convert the deposit into an unauthor- 
ized loan. It would seem strange to make an act of 
provident administration a cause of forfeiture upon a 
strained construction of the transaction. The deposits 
were at all times subject to call by the plaintiff. 
March 1, 1887. Erie County Savings Bank v. Coit. 
Opinion by Andrews, J. 


HIGHWAY — LIABILITY OF TOWN FOR ACTION OF 
COMMISSIONERS.—(1) Where highway commissioners 
have not been provided with sufficient funds to repair 
all the defective places injthe highways the town is not 
responsible for any error of judgment on the part of 
the commissioners in deciding upon what portion of 
the highway the moneys in their hands should be ex- 
pended. Garglinghouse v. Jacobs, 29 N. Y. 297; Hover 
v. Barkoof, 44 id. 118. Where commissioners under a 
special! act of the Legislature are authorized to lay out 
and construct a highway, the town charged with the 
duty of maintaining the same when completed, is not 
liable for an injury caused by a defect in the plan of 
its construction, as for the absence of guard rails at 
the side. Urquhart v. Ogdensburg, 91 N. Y. 67; 8. C., 
9 id. 238. March 1, 1887. Monk v. Town of New 
Utrecht. Opinion by Ruger, C. J. 


———___———. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CORPORATIONS — LIABILITY OF STOCKHOLDERS — 
FORM OF REMEDY — COURTS — CONSTITUTIONAL LAW 
— RETROSPECTIVE LAWS — EVIDENCE — JUDICIAL 
NOTICE — APPEAL — GROUNDS OF REVIEW—JUDICIAL 
KNOWLEDGE.— (1) In enforcing the individual liabil- 
ity of stockholders for debts of the corporation, only 
the remedy given by the statute creating the liability, 
if the statute gives aremedy, is available, whether the 
proceedings are taken in the State creating the cor- 





poration or elsewhere, and whether in the State or 
Federal Courts. Underthe Rhode Island corporation 
act of 1847, providing for the enforcement of the indi- 
vidual liability of stockholders of manufacturing cor- 
porations for debts of the corporation, by bill in 
equity or by proceedings on an attachment or execu- 
tion against the corporation, or under the act of 1877, 
limiting the remedy to a bill in equity or an action at 
law on a judgment obtained against the corporation, 
such liability cannot be enforced by action at law 
against a stockholder or his executor, without previ- 
ously recovering judgment against the corporation, al- 
though the corporation is in bankruptcy. (2) A stat- 
ute modifying the form of remedy for enforcing the 
individual liability of stockholders for debts of the 
corporation, but not annulling the liability, is consti- 
tutional, even as to debts contracted by the corpora- 
tion before its enactment. (3) The Circuit Court of 
the United States, and the Supreme Court on appeal 
or error from the Circuit Court, take judicial notice 
of the laws of every State of the Union. (4) The gen- 
eral rule, that a judgment will not be reviewed ona 
ground not presented in the court below, should not 
be applied, when the effect would be to make the rights 
of the parties depend upon astatute which the court 
judicially knows is not the statute which governs the 
case. March 21, 1887. Fourth Nat. Bank of City of 
New York v. Francklyn. Opinion by Gray, J. 


REMOVAL OF CAUSES — FEDERAL QUESTION — NA- 
TIONAL BANK.— The act of Congress of July 12, 1882, 
repealing all acts or parts of acts inconsistent with 
itself, and providing that the jurisdiction of all suits 
in which a national bank should be a party should be 
the same as if it were a State bank at the same place, 
forbids the removal of a cause in which a national 
bank is a party from a State to a Federal Court on the 
mere ground of its being a national bank, and conse- 
quently the suit is not one arising under thelaws of 
the United States. March 21, 1887. Leather Manufac- 
turers’ Nat. Bank v. Cooper. Opinion by Wuite, C. J. 


—_—__»_____—__ 


ABSTRACTS OF VAR/OUS RECENT 
DECISIONS. 

BANK—DRAFT INDORSED FOR COLLECTION—LIABIL- 
ITY OF COLLECTING BANK.— Where a bank indorses a 
draft for collection to another bank, which bank, in 
turn, indorses it also for collection to a third bank, 
and that bank collects it, held, it cannot apply the pro- 
ceeds to a debt due it by the second or intermediate 
bank, that bank having become insolvent, but the pro- 
ceeds belong to the bank first making the indorsement, 
the restrictive indorsements giving notice of such 
ownership to the collecting bank. 1t is not a question 
of agency asto which bank the collecting bank'is agent 
of, but the rights of the parties are determined by the 
fact that the collecting bank knowing, from the in- 
dorsements, to which bank it belonged, is liable asa 
trustee to such owner, for the proceeds. He has re- 
ceived the owner’s money, knowing, by the indorse- 
ment upon the draft, that it ie his, and will not be per- 
mitted to withhold it from him. The authorities in 
support of this proposition are overwhelming. The 
following cases from courts of high authority are 
directly in point. Sweeny v. Easter, 1 Wall. 166; Cecil 
Bank v. Farmers’ Bank of Maryland, 22 Md. 148; 
Sigourney v. Lloyd, 8 Barn. & C. 622; 5 Bing. 525; 
Treultel v. Barandon, 8 Taunt. 100; Blaine v. Bourne, 
11; R. 1.119. See also White v. National Bank, 102 U. 
S. 658; Hook v. Pratt, 78 N. Y. 371; 1 Daniel Neg. 
Inst., §§ 336, 698, et seq. ; Story Prom. Notes, § 143. The 
only case holding the contrary doctrine is Hyde v. 
Fifst Nat. Bank, 7 Biss. 156. The court seemed to 
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cousider that it was constrained to its decision by the 
principle decided in Hoover v. Wise, 91 U. S. 308, and 
claimed that that opinion was in conflict with the for- 
mer decisions of the same court in Sweeny v. Easter, 
before cited. An examination of the two cases will 
show that there is no conflict between them, and the 
opinion in Hoover v. Wise, recognizes none; and al- 
though it contains an elaborate discussion of the 
authorities, it does not name the case of Sweeny v. 
Easter, for the obvious reason, as we think that the 
two decisions are dependent upon wholly different 
principles. Tex. Sup. Ct., Feb. 8, 1887. City Bank of 
Shermam v. Weiss. Opinion by Gaines, J. 


CONFLICT OF LAW — BILL OF EXCHANGE — ACCEP- 
TANCE FOR ACCOMMODATION — HOLDER FOR VALUE.— 
(1) In an action upon an acceptance in New York ofa 
bill of exchange drawn iu England upon a corporation 
having its place of business in New York, and made 
payable in New York, the law of New York governs. 
(2) A private manufacturing corporation has no power 
to accept drafts for the accommodation of its stock- 
holders or others. The consent of the stockholders or 
directors cannot confer such power; and a previous 
course of dealing of the corporation will not enable the 
holder of such a draft to recover on it against the cor- 
poration, if he is not a holder for value, as well as in 
good faith, without notice that the acceptance was an 
accommodation acceptance. (3) If an accommodation 
acceptance is given in behalf of a corporation by its 
treasurer without any right to do so, a holder who has 
received it upon w pre-existing debt, without an ex- 
press agreement to release the debt, is not, under the 
New York law a holder for value, so as to enable him 
to recover against the corporation. Conn. Sup. Ct. 
Errors. Dec. 17, 1886. Webster v. Howe Machine Co. 
Opinion by Pardee, J.. Carpenter and Granger, JJ., 
dissenting. 


CRIMINAL LAW — FORMER JEOPARDY — LARCENY 
FROM SAME ROOM—PROPERTY OF DIFFERENT PERSONS. 
— Two indictments were brought against adefendant, 
one for burglariously entering a house, and committing 
a larceny by taking and carrying away clothing, the 
property of one person; and the other charging the 
simple larceny of clothing belonging to another per- 
son. The articles were taken from the same room but 
not at the same instant. Held, that anacquittal upon 
the first indictment was no bar to the trial under the 
second indictment, upon the ground of ‘former jeop- 
ardy,’’ there being two separate and distinct larcenies, 
The goods of the two ladies, though in the same room, 
were in different parts of that room, and so far apart 
that the thief could not have taken those belonging to 
the mother and those belonging to the daughter at the 
same moment of time,and by the same act. The taking 
into his possession of the goods on one side of the room, 
and the removal of them from their place, without the 
consent of the owner, and with the intent of appropria- 
ting them to his own use, and depriving the owner 
thereof, constitutes a complete larceny; andif the 
thief had been apprehended in the middle of the room, 
as he passed from one side to the other with the goods 
already taken in his possession, the crime would have 
been perfect, —the trespass as to the owner of those 
particular goods and the asportation would have been 
finished. The thief was then guilty of the larceny of 
the clothing he had then taken under his dominion, 
aud what he did afterward was another crime. It was 
the taking and carrying away of the goods of another 
person, in a subsequent moment of time, and by dif- 
ferent movements of his hands and body, with the 
necessary felonious intent. The taking of this other 
person's goods was without her consent, and was there- 
fore a trespass against her; and all the goods sere 


actually carried entirely off the premises, and dropped 





some distance away. The taking of the goods of the 
mother was a trespass against her, and not against the 
daughter, and the taking of the goods of the daughter 
was a trespass against her, and not against her mother, 
Then were there not necessarily two trespasses,— 
the one as tothe mother, and the other as to the 
daughter? Most certainly so; and the one was com- 
pleted before the other was commenced. Then with 
reference to the asportation, the goods first taken into 
the dominion and possession of the thief were by him 
carried across the room, to the place of those belonging 
to the other person, or those last taken were carried to 
the place where the thief deposited those first taken 
for the time being. In either event the carrying away 
was complete in legal contemplation; there was an ag. 
portation of each lot of goods. Neither of the ladies 
bad the possession of the goods of the other, or any 
property rights therein; hence the trespass and ag. 
poration as tothe one was no kind of legal offense 
against the other. The wrong to one of them was no 
wrong to theother; and if the wrong as to each was 
not a complete crime within itself, there was no crime 
at all, because two acts involving the distinct property 
and rights of different individuals cannot be coupled 
in order to constitute one offense against the law. The 
trespass, as against Mr. Moore, the owner of the house 
invaded, was continuous so long as the thief remained 
upon his premises, his presence there being without 
the consent of such owner; but the trespasses against 
the ladies were entirely different things. The offenses 
against them would have been the same if the thief had 
been rightfully upon the premises. In South Carolina 
the defendant was indicted in three cases for taking 
the cotton of three persons atthe same time. It was 
held that aconviction in one case was no bar to a 
conviction in the other two, the court being of the 
opinion that the larceny of the different parcels of cot- 
ton constituted three distinct offenses. State v. Thurs. 
ton, 2 McMul. 382. The Supreme Court of Massachu- 
setts went still further, in Com. v. Andrews, 2 Mass. 
409. Andrews had received stolen goods belonging to 
A. and B., from the same person, at the same time, 
andin the same package. He was convicted upon an 
indictment for receiving the goods of B., and pleaded 
that conviction in bar to an indictment for receiving 
the goods of A. The pleawas adjudged to be insuf- 
ficient, upon the ground that there were two offenses. 
In Ohio it was held that the larceny of goods of two 
different persons at the same time was one transaction, 
and therefore but one offense. State v. Hennessey, 23 
Ohio St. 339; 138 Am. Rep. 253. Wilson was indicted 
and convicted for stealing a horse. Subsequently he 
was put upon trial for stealing other property belong- 
ing toadifferent person. Plea of former conviction 
was sustained, it appearing that the act in each case 
was the same, the goods charged in the second indict. 
ment to have been stolen being upon the horse when 
he was taken. Wilson v. State, 45 Tex. 76; 23 Am. 
Rep. 602. In section 931 of the ninth edition of his 
work on Criminal Law, Wharton mentions several in- 
stances in which the taking of different things by one 
continuous act has been held to be a single larceny; 
and in doing so he refers to some of the cases cited in 
notes to the case of .The King v. Ellis, 2 Heard Lead. 
Crim. Cas. At the conclusion of this section, treat- 
ing of the singleness of the transaction, the author 
says: ‘“ Butif broken up, as is stated, by extrinsic 
action, then separate indictments are necessary. This 
perhaps occurs when articles of different owners are 
taken by a continuous act.” Tenn. Sup. Ct., March 8, 
1887. Phillips v. State. Opinion by Caldwell, J. Suod- 
grass, J., dissents. 


: CONFESSION.— Where a prisoner was comi- 
mitted to jail for murder, and the committing magis- 
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trate went to see the prisoner for the purpose of ob- 
taining a confession as to his guilt, and told him that 
it “ would be better for him to tell the truth, aud have 
no more trouble about it,’’ the confession thereupon 
made by the prisoner is inadmissible in evidence. The 
prisoner was in the custody of the law, and although 
pressed time and again to make aconfession, and pres- 
sed too, by one in authority, he persisted in denying 
his guilt; and it was not until he was told that it 
would be better for him to tell the truth, and have no 
more trouble about it, that the confession was made. 
Here then was an inducement, and one too of the 
strongest kind, held out tohim. The witness, it is 
true, says he told the prisoner he could make no prom- 
ises. But what does this amount to when, in the next 
breath, we find him saying to the prisoner that it would 
be better for him to tell the truth, and thereby have 
no more trouble about the matter. It was in fact say- 
ing to the prisoner: “If you will tell me the truth, it 
will not only be better for you, but you shall have no 
more trouble about the matter."’ In Garner's case, 2 
Car. & K. 920, the witness told the prisoner ‘“ that it 
would be better for him to tell the truth." Patterson, 
J., before whom the case was tried, after conferring 
with Lord Denman, C. J., held the confession to be 
admissible, and upon the conviction of the prisoners, 
the question was reserved for the consideration of all 
the judges. After full argument of the case, Pollock, 
C. B., said: ‘‘Whena person has been told that he 
had better tell the truth, and these expressions are 
used by or in the presence of a person in authority, | 
always reject the evidence.’’ Maule, J.: ‘* That the 
expression, ‘ You had better tell the truth,’ coming 
from a person in competent authority, excludes what 
is said by the prisoner afterward, has been decided in 
more than a hundred instances.’ Erle, J., was of the 
same opinion; and Patterson, J., before whom the 
case was tried, was of opinion that he had erred in ad- 
mitting the confession, and as there was no other evi- 
dence, he said ‘‘ he ought to have directed an acquit- 
tal.” In Kingston's case, 4 Car. & P. 387, the prisoner 
was indicted for administering arsenic to one Eliza 
Bates, with intentto murder. The surgeon who was 
called in saw the prisoner, andsaidtohim: ‘* Youare 
under suspicion of this, and you had better tell all you 
know.”” Mr. Justice Parke, having conferred with 
Mr. Justice Littledale, held the confession made by 
the prisoner to be inadmissible. So again in Rex. v. 
Partridge, 7 Car. & P. 557, the prisoner being in the 
custody of the constable, the latter said to Mr. Mor- 
ling, the prosecutor: ‘‘ You must not use any threat 
or promise to the prisoner;” and immediately after- 
ward Morling said to the prisoner: ‘‘I should be obli- 
ged to you if you would tell me what you know about 
it. If you will not, we, of course, can do nothing. I 
shall be glad if you will.’’ Mr. Justice Patterson held 
this to be a promise. ‘‘What could the prosecutor 
mean,”’ say the court, “‘ by saying that if the prisoner 
would not tell they could do nothing, but that if the 
prisoner would tell they would do something for him ?”’ 
The whole question was fully considered in the later 
case of Baldry, 2 Denison. Cr. Cas. 430, by Lord Cam- 
bell, C. J., Pollock, C. B., Parke, B., and Erle and 
Williams, JJ. Pollock, C. B., said: ‘‘ A single caution 
to the accused to tell the truth if he says any thing, it 
has been decided not to be sufficient to prevent the 
statement made being given in evidence: but where 
the admonition to speak the truth has been coupled 
with any expression importing that it would be better 
for him to do so, it has been held that the confession 
was not receivable, the objectionable words being that 
it would be better to speak the truth, because they im- 
port that it would be better for him to say something.” 
Now Morgan, the magistrate, having told the prisoner 





that it ‘‘ would be better for him to tell the truth, and 
have no more trouble about it,’”’ the confession there- 
upon made by the prisoner is according to all the 
decisions inadmissible, and the court ought to have 
excluded it from the jury. Md. Ct. of App., March 
15, 1887. Biscoe v. State. Opinion by Robinson, J. 


SEPARATION OF JURY — MURDER.— On a trial 
for murder a separation of the jury, by which some of 
them remain in the dining-room of a hotel, while 
others go out of their sight into a saloon, with the 
sheriff, during the progress of the trial, and after the 
jury were put in charge of the sheriff, is ground for 
reversal. Mr. Bishop states that the rule in this coun- 
try prohibiting the separation of the jury in capital 
cases is nearly universal. 1 Bish. Crim. Law, § 995. 
The earliest case in this State in relation to the enforce- 
ment of this rule arose in a capital case, that of McLean 
v. State, 8 Mo. 153, where the judgment was reversed 
upon the sole ground that the jury, after being sworn, 
were permitted to separate. This was the unanimous 
opinion of the court. At the same term of the court, 
the case of Whitney v. State, was decided. Id. 165. It 
was not a capital case, and the judgment was affirmed. 
There however the jury had brought into court an in- 
formal verdict whereby the defendant was found 
guilty; but inasmuch as the verdict was informal, the 
jury was sent back to put their verdict in shape. 
During this interval une of the jurors abseuted him- 
self from the others for the space of half an hour, but 
on his return tohis fellows the verdict of guilty was 
put into proper shape, and returned into court, and the 
absence of the juror was held no ground fora reversal, 
and very properly was it so held. This also was an 
unanimous opinion and nointimation is given that the 
rule established in McLean's case is disturbed. Yet 
strange to say, the latter case is ignored, and Whitney's 
case constantly cited as upholding the rule of the im- 
materiality of the mereseparation of the jury, even in 
acriminal case of the highest grade. The law being 
thus established, the Legislature at the revising ses- 
sion, in 1879, enacted several new sections in relation 
to jurors in criminal prosecutions. Section 1909 pro- 
vides: ‘‘ With the consent of the prosecuting attorney 
and the defendant, the court may permit the jury to 
separate at an adjournment or recess of the court dur- 
ing the trial, in cases of felony, except in capital cases; 
and in misdemeanors the court may permit such separa- 
tion of its own motion.”’ It will thus readily be seen 
that the Legislature saw fit to establish a rule dividing 
criminal prosecutions into three classes: (1) To per- 
mit the trial court to exercise its own discretion of 
allowing the jury to separate in cases of misdemeanor; 
(2) to permit such separation, *‘ with the consent of 
the prosecuting attorney and of the defendant, in all 
cases of felony except in capital cases; *’ (3) to cut off 
all power in the trial court, either with or without the 
consent of the prosecuting attorney and the defend- 
ant, or permitting the jury to separate in the class of 
cases last mentioned. This view is emphasized by the 
provisions of section 1910, a new section, which re- 
quires that in cases of a felony, when a jury retires to 
deliberate on the verdict, they shall do soin charge of 
an officer, *‘ who shall be sworn to keep them together,”’ 
etc. This view finds further emphasis inthe provis- 
ions of section 1966, another new section, making it a 
cause for anew trial that the jury has ‘* been separated 
without leave of the court,”’ etc.; and this too in cases 
where the court could have permitted their separation, 
in the first instance, by consent of parties, and though 
no proof be offered of prejudice by reason of such 
separation. In view of this recent legislation, so zeal- 
ously guarding against the separation of juries in 
‘capital cases,"’ there would seem to be but one con- 
clusion to be drawn from this action of the Legislature, 
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and that was to overthrow the rule then prevailing of re- 
garding the mere separation of the jury in capital cases 
as immaterial. If this is not the correct view to take 
of the matter, then it must be confessed that such 
stringent legislation has failed of its purpose in estab- 
lishing a rule of procedure in criminal cases; for if the 
legislative behest can be violated with impunity unless 
something in additiou to such violation be shown, it 
cannot be said to possess any of those sanctions which 
ordinarily pertain to legislative enactments. Within 
reasonable bounds, I[ regard this legislation as manda- 
tory. Mo. Sup. Ct., Feb. 14, 1887. State v. Murray. 
Opinion by Sherwood, J.; Norton, C. J., and Ray, J., 
dissenting. 


NEGLIGENCE—RAILWAY CROSSING—CONTRIBUTORY 
—ONUS OF PROOF.-— A railway line crossed a pub- 
lic footpath on a level, the approaches to the cross- 
ing being guarded by hand gates. A watchman who 
was employed by the railway company to take charge 
of the gates and crossing during the day was with- 
drawn at night. Thedead body of aman was found 
ou the line near the level crossing at night, the man 
having been killed by a train which carried the usual 
head lights but did not whistle or otherwise give warn- 
ing of its approach. No evidence was given of the 
circumstances under which the deceased got on to the 
line. An action on the ground of negligence having 
been brought by the administratrix of the deceased, 
the jury found a verdict for the plaintiff. Held, affirm- 
ing the decision of the Court of Appeal, that even as- 
suming (but without deciding) that there was evidence 
of negiigence on the part of the company, yet there 
was no evidence to connect such negligence with the 
accident; that there was therefore no case to go to the 
jury and that the railway company was not liable. 
Observations as to the onus of proof with regard to 
contributory negligence. Wakelin v. London and 
South Western Railway Company, 12 App. Cas. (H. L). 


LICENSE — INFANT.-— When a railroad com- 
pany has for years, without objection, permitted 
the public to cross its tracks at a certain point, 
not in itself a public crosaing, it owes the duty 
of reasonable care toward those using the crossing; 
and whether, in a given case, such reasonable care has 
been exercised or not, is ordinarily a question for the 
jury, under all the evidence. Plaintiff's contention is 
that the jury would have been warranted in finding 
negligence of the company defendant from which the 
injury complained of resulted; that the testimony 
tended to prove such facts and circumstances as bring 
the case within the general principle recognized and 
approved by this court in Philadelphia & R. Co. v. 
Troutman, 11 Wkly. Notes Cas. 453, in which it is 
ruled that where a person crosses a railroad track by a 
common and well-known footpath, used by the public 
for many years without let or hinderance on the part 
of the railroad company and its employees, he cannot 
be regarded as a trespasser; and where it is shown, as 
was done in this case, that the footpath across the 
compauy’s land had been habitually used by the pub- 
lic for many years without objection, it is for the jury 
to say whether the company has not acquiesced in such 
use. While such user does not convert the company’s 
right of way into a public highway, it certainly does 
relieve persons passing over the same from being 
treated as trespassers on the company’s premises; and 
there is a manifest distinction between the degree of 
care which a railroad company is bound to exercise 
toward mere trespassers and those who may be using 
the right of way by tacit consent orimplied permission 
of the company. In the case of such long-continued 
user by the public, the company and its employees are 
charged with notice of the fact, and therefore cannot 
with impunity neglect precaution to prevent danger 





to persons thus using the same. In Barry v. Railroad 
Co., 92 N. Y. 289; S. C., 44 Am. Rep. 377, it is said: 
‘The acquiescence of defendant for so long a time, in 
the crossing of the tracks by pedestrians, amounted to 
a license and permission by defendauts to all persong 
to cross the tracks at this point. These circumstances 
imposed a duty on the defendant, in respects of per- 
sons using the crossing, to exercise reasonable care in 
the movement of its trains. The company had a law- 
ful right to use the tracks for its busiuess, and could 
have withdrawn its permission to the public to use its 
premises asa public way, assuming that no public 
right therein exists, but so long as it permitted the 
public use, it was chargeable with knowledge of the 
danger to human life from operating its trains at that 
point, and was bound to such reasonable precaution in 
their management as ordinary prudence dictated to 
protect wayfarers from injury. * * * The company, 
in such cases, is an actor at the time in creating the 
circumstances which imperil human life, and it would 
be an alarming doctrine that it was under no duty to 
exercise any care in the movement of its trains.’ The 
principle settled by the foregoing ana many other cases 
that might be cited is, that when a railroad company 
has for years, without objection, permitted the public 
to cross its tracks ata certain point not in itself a 
public crossing, it owes the duty of reasonable care 
toward those using the crossing, and whether, in a 
given case, such reasonable care has been exercised or 
not, is ordinarily a question for the jury, under all the 
evidence. Penn. Sup. Ct.. Oct., 4, 1886. Taylor v. 
President, etc., of Del. & H. Canal Co. Opinion by 
Sterrett, J. 


PATENTS — INVENTIONS BY EMPLOYEE — IMPLIED 
LICENSE TO EMPLOYER.— Where a person, while in the 
employ of a manufacturing corporation, invents a 
machine. and under its directions, aided by its em- 
ployees, with its material, and at its expense, volun- 
tarily goes to work to perfect and construct such ma- 
chines, and to aidin putting them on the market for 
the corporation, the law will imply an agreement fora 
license from the inventor to such employer to manufac- 
ture perpetually, at its then present works, machines 
embodying the invention in question, and to sell the 
same wherever it can find a market, but will not im- 
ply an agreement to assign the patent absolutely to 
the employer. McClurg v. Kingsland, 1 How. 202. 
Such presumption of license found in McClurg v. 
Kingsland, supra, has frequently been sanctioned in 
other cases. Whiting v. Graves, 3 Ban. & A. 222; 
Chabot v. American Button-hole & O. Co.. 6 Fish. 71; 
Hapgood v. Hewitt, 7 Sup. Ct. 193; 119 U. 8.; 
affirming S. C., 11 Fed. Rep. 422; 11 Biss. 184. But the 
facts do not clearly and definitely point to the inhibi- 
tion of such manufacture and sale by some one else, in 
some distant State, as Maine, Texas, or Oregon. A 
patent not only gives the right to manufacture and 
sell, but secures to the inventor, and those having 
rights under him, the exclusive monopoly in the in- 
vention. Such monopoly extends to each and every 
portion of our common country. It excludes all per- 
sons from such right, unless they first acquire it from 
the inventor. While the facts disclosed are sufficient 
to support such affirmative rights in the plaintiff, they 
are barren of any thing to negative all the rights of the 
defendant as the inventor The mere fact that in 
making the invention, an employee uses the materials 
of his employer, and is aided by the services and sug- 
gestions of his co-employees and employer in perfect. 
ing and bringing the same into successful use, 18 In- 
sufficient to preclude him from all right thereto as an 
inventor. The same is true of an invention conceived 
wholly by an employer, and then perfected under his 
supervision, by aid ofthe mechanical skill and sugges- 
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tions of his employees. These propositions are sano- 
tioned by numerous adjudications. Agawam Co. v. 
Jordon, 7 Wall. 602, 603; Collar Co. v. Van Dusen, 23 
id. 463, 564; Blandy v. Griffith, 3 Fish. 615, 616; King 
y. Gedney, 1 MacArthur (D. C.) 444. The difficulty 
with the contrary assumption arises from confound- 
ing the machine with the invention it embodies. Of 
course, there must be a machine which will operate be- 
fore it can be patented. That implies material, work- 
manship, and skill combined. But such combination 
of itself is not enough to secure a patent. It must also 
embody an original conception of anew and useful 
method of doing a specific thing. It is this conception 
so embodied, evolved from the inventive faculties of 
the defendant, which constituted the invention in 
question. The law gave to him the exclusive property 
init. He still retains it, except in so farashe has 
parted or agreed to part withit. The material, work- 
manship, and skill which embodied that conception 
remained the property of the plaintiff. But workman- 
ship and skill are both the result of instruction, ex- 
perience, and knowledge. They are acquired by being 
learned. They may aidand stimulate invention, but 
are no part to it. Wis. Sup. Ct., Feb. 1, 1887. Fuller & 
Johnson Manuf’g Co., Limited, v. Bartlett. Opinion 
by Cassoday, J. 

RECEIPTS—‘‘ IN FULL OF ALL DEMANDS’’ — WHEN 
CONCLUSIVE.—A receipt ‘‘in full of all demands" or 
“all accounts’’ may, like any other receipt, be con- 
tradicted by parol evidence that the payment was not 
made as acknowledged; but where it contains an 
agreement or stipulation upon a compromise or settle- 
ment of disputed claims or unliquidated damages, 
that the one party isto receive or accept a certain 
sum in full acquittance and discharge of such claim, it 
is conclusive in the absence of fraud or mistake. A 
“receipt ’’ may be a mere acknowledgment of pay- 
ment of a certain sum of money, or it may also con- 
tain a contract; and of course the rule is very famil- 
iar, that so far as it goes only to acknowledge pay- 
ment, it may be contradicted by parol evidence that 
the payment was not made, but in so far as it con- 
tains a contract, it stands upon the footing of other 
written contracts, and cannot be varied or contra- 
dicted by parol. Sencerbox v. McGrade, 6 Minn. 484 
(Gil. 334); Wykoff v. Irvine, id. 496 (Gil. 344); Morris 
v. St. Paul & Ry. Co., 21 Minn. 91. Some of the au- 
thorities would seem to leave it a little in doubt just 
what force they would give to receipts acknowledging 
payment ‘‘in full” of a specified debt, or ‘in full of 
all accounts,”’ or ‘“‘all demands.’’ See 1 Phil. Ev. 474, 
and notes; Bouv. Law Dict., tit, ‘* Receipts.’’ Of 
course, like any other receipt, it may be contradicted 
by parol evidence that the payment was not made as 
acknowledged in the receipt. Morris v. St. Paul & C. 
Ry. Co., swpra. But where it contains any thing in 
the nature of an agreement or stipulation, upon a 
compromise or settlement of disputed claims or un- 
liquidated damages, that the one party shall receive 
and accept from the other a certain sum in acquit- 
tance and discharge of such claims, it is in the nature 
of a contract, and cannot be varied or contradicted 
by parol, but is conclusive upon the parties, in the 
absence of fraud or mistake. Morris v. St. Paul & C. 
Ry. Co., supra; Kellogg v. Richards, 14 Wend. 116; 
Coon v. Knap, 8 N. Y. 402. Minn. Sup. Ct., Jan. 31, 
1887. Cummings v. Baars. Opinion by Mitchell, J. 


STATUTE — MALICIOUS MISCHIEF.—Under the stat- 
ute punishing the destruction or injury of ‘“ growing 
fruit, corn, grain, or other agricultural product or 
property, real or personal "’ an injury to a locomotive 
engine caunot be punished. The leading and control- 
lingrule in the construction of statutes, in fact the 
primary and fundamental one, is to interpret them ac- 








cording to their true meaning and intent. To ascer- 
tain this intent it is the duty of the court to find, by 
other established rules, what was the fair, natural and 
probable intent of the Legislature. For this purpose 
the language employed in the act is first to be resorted 
to. If the words employed are free from ambiguity 
and doubt, and express plainly, clearly, and distinctly 
the intent, according to the most natural import of the 
language, there is no occasion to look elsewhere. People 
vy. Schoonmaker, 63 Barb. 47, citing McCluskey v. 
Cromwell, 11 N. Y. 601. Another good rule of con- 
struction is that, ‘‘whena particular class is spoken 
of, and general words follow, the class first mentioned 
is tobe taken as the most comprehensive, and the 
general words treated as referring to matters ejusdem 
generis with such class.’"" In re Hermance, 71 N. Y. 
487; citing Archbishop of Canterbury’s case, 2 Coke, 
46a; Lyndon v. Standbridge, 2 Hurl. & N. 51; Reg. v. 
Edmundson, 2 El. & El. 83; Gibbs v. Lawrence, 30 
Law J. Ch. 170; Broom Leg. Max. 625. Mr. Bishop 
says: ‘As stated by Hawkins, the doctrine is: ‘No 
parallel case which comes within the same mischief 
shall be construed to be within the purview of it (the 
statute) unless itcan be brought within the meaning 
of the words.’ In slightly different language, though a 
case of this sort is fully within the mischief to be 
remedied, and even of the same class, and within the 
same reason as other cases enumerated in the statute, 
construction will not be permitted to bring it within 
the statute unless it is also within the statutory words.”’ 
Bish. St. Crimes, (2d ed.), § 220. We are aware that the 
rule of the common law which requires that penal 
statutes should be strictly construed is abrogated in 
this State, and that there is no distinction recognized 
with us in construing statutes between those that are 
criminal or penal and those that are civil, but all are 
required to be construed alike liberally, with a view 
to carry out the intention of the Legislature. The 
language used is plain, simple, and unambiguous, and 
shows in itself, what was the evident intent and object 
of the Legislature in the passage of the provision, and 
that it admits of but one interpretation, which is that 
the Legislature intended to protect from injury, where 
not otherwise provided for by the Code, ‘* any grow- 
ing fruit, corn, grain, or other agricultural product or 
property, real or personal, of any description what- 
ever.” The subject-matter of legislation was to pro- 
vide the punishment for destroying agricultural pro- 
ducts or property, realor personal. This and nothing 
more. To make it embrace other than agricultural 
products or property, real or personal, is to go outside 
of the plain and legitimate terms of the language 
used. No fair construction of its words will make it 
embrace any other kind of property, either in the 
spirit or letter of the statute. *‘Where astatute is 
drafted in clear and unambiguous language, and the 
literal meaning of the language leads to no absurd re- 
sult, and is not repugnant to other parts of the statute, 
or to the other acts in pari materia, such literal mean- 
ing should be accorded to the act in its exposition." 
Water Com’rs v. Brewster, 42 N. J. Law. 125. Tex. 
Ct. App., June 23, 1886. Murray v. State. Opinion by 
White, P. J., Hurt, J., dissenting. 


SUBROGATION — PAYMENT OF MORTGAGE — GIFT — 
BROTHER AND SISTER—LACHES.—(1) A sister paid a 
large sum of money on account of a mortgage due on 
the farm of her brother, who was in bad health and 
embarrassed circumstances. She made the payment 
with his knowledge and acquiescence, and upon the 
understanding that when she paid the balance of the 
debt she should have the mortgage assigned to her, 
but before paying the balance she died. Held, that 
she could not be regarded as a mere stranger or volun- 
teer, intermeddling between the mortgagor and mort- 
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gagee, but she is entitled to be substituted to the 


mortgagee’s rights to the extent of the payment made 
by her, especially as there were no intervening incum- 
brances or rights of creditors to be interfered with, 
or conflicting equities to be displaced. (2) It appear- 
ing that the sister intended her brother should have 
the farm free of expense during his life, and his widow 
should have a home there after his death, it was not 
laches on the part of her executor and trustee to post- 
pone the enforcement of the mortgage for more than 
four years after her death, and more than three years 
after the death of the brother, and for three months 
after the death of his widow, the facts having come to 
his knowledge only ashort time before suit brought for 
subrogation. Md. Ct. App., Feb. 4, 1887. Robertson 
v. Mowell. Opinion by Miller, J. 

SUNDAY LAWS REQUIRING CLOSING OF SHOPS.—A 
statute whose object is to require the closing of all 
places of business, with exceptions of certain desig- 
nated classes, from 12 o’clock on Saturday night until 
12 o'clock on Sunday night of each week, and to pun- 
ish violations thereof by criminal penalties, is valid. 
(1) We take occasion promptly to say that if the ob- 
ject of this law were to compel the observance of Sun- 
day as a religious institution, because it is a Christian 
Sabbath, to be kept holy under the ordinances of the 
Christian religion, we should not hesitate to declare it 
to be violative of the above constitutional prohibi- 
tion. It would violate equally the religious liberty of 
the Christian, the Jew, and the infidel, none of whom 
can be compelled by law to comply with any merely 
religious observance, whether it accords witb his faith 
and conscience or not. With rare exceptions, the 
American authorities concur inthis view. The law in 
question makes no reference to Sunday as a legal holi- 
day, and indeed the exceptions expressly made to the 
general prohibition conclusively show that the statute 
is not designed to enforce the Christian idea of the Sab- 
bath, or to apply the rules of any religious sect to its 
observance. The statute is to be judged precisely as if 
it had selected for the day of rest any day of the week 
other than Sunday, and its validity is not to be ques- 
tioned, because in the exercise of a wise discretion it 
has chosen that day which a majority of the inhabit- 
ants of this State, under the sanction of their religious 
faith, already voluntarily observe as a day of rest. 
For these reasons we consider that the constitutional 
provision now under consideration bas no application. 
(2) It is claimed that the law conflicts with that clause 
of the fourteenth amendment to the Constitution of 
the United States which forbids any State ‘‘ to make 
or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States.” No 
one who has read the decision of the Supreme Court of 
the United States in the celebrated Slaughter House 
Cases can for amoment doubt that the clause is entire- 
ly without application. Fortunately for the preserva- 
tion of State autonomy and the inestimable right of lo- 
cal self-government, that high tribunal has wisely dis- 
tinguished the ** privileges and immunities ”’ of citizens 
of the United States from those which appertain to 
citizens of the State. To the latter class belong, as it 
holds, all those fundamental civil rights for the secur- 
ity and establishment of which organized society is 
instituted, and these remain, with certain exceptions 
expressly established by the Federal Constitution, 
subject to the exclusive control and authority of the 
States free from all Federal restraint. On the other 
hand. the “ privileges and immunities of citizens of 
the United States’’ are those which arise out of the 
nature and essential character of the national gov- 
ernment, the provisions of its Constitution, and the 
laws and treaties made in pursuance thereof; and 
these alone are placed under Federal protection by the 








clause quoted. It declares that a different construc. 
tion *‘ would transfer the security and protection of 
all the civil rights from the State to the Federal goy- 
ernment,’’ would ‘‘ authorize Congress’’ to pass laws 
in advance, limiting and restricting the legislative 
power by the States in their most ordinary and usual 
functions, and would constitute the Supreme Court 
of the United States ‘‘ a perpetual censor upon all leg- 
islation of the States on the civil rights of their own 
citizens, with autnority to nullify such as it did not 
approve as consistent with those rights." Wherefore 
the court said: ‘‘ We are convinced that no such re- 
sults were intended by the Congress which proposed 
these amendments, nor by the Legislatures of the 
States which ratified them.” Slaughter House Cases, 
16 Wall. 36. It is needless to say that the privileges 
and immunities involved under this statute belong to 
that class which the court characterizes as those of 
citizens of the State, and therefore are not referred 
to by this clause of the fourteenth amendment. (3) 
The other constitutional inhibitions invoked may be 
grouped and considered together. They are: First, 
the remaining clauses of the fourteenth amendment, 
viz.: ‘‘ Nor shall any State deprive any person of life, 
liberty or property without due process of law, nor 
deny to any person within its jurisdiction the equal 
projection of its laws;”’ second, the clause of article 6 
of the State Constitution declaring that no person 
shall be ‘‘ deprived of life, liberty or property without 
due process of law;"’ and thirdly, the declaration in 
article 1 of the State Constitution that government’s 
‘‘only legitimate end is to protect citizens in the en- 
joyment of life, liberty and property. When it as- 
sumes other functions it is usurpation and oppres- 
sion.’’ All these provisions simply express fundamen- 
tal principles of American constitutional government, 
which are embodied or necessarily implied in the 
Constitution of all the States, and are everywhere rec- 
ognized and enforced. Itis not essential to discuss 
them severally, or with too great nicety; for it is uni- 
versally admitted, that however broadly these princi- 
ples may be expressed, there exists, ex necessilate rei, 
inevery government, the power to impose certain re- 
strictions upon the individual rights of ‘life, liberty 
and property,’”’ which it is not within the meaning and 
intent of such provisions to prohibit or restrain. 
Without such power society and government could 
not exist, or would subserve no useful purpose; the 
main object of government being to prevent individ- 
uals, in the exercise of their own rights, from trans- 
gressing the rights of others, and to impose that de- 
gree of restraint upon the conduct of each which is 
necessary to the conservation and promotion of the 
right of all. This is what is known as the police power 
of government, and it is founded in and properly lim- 
ited by a just and reasonable application of the princi- 
ple, ‘‘ sic utere tuo ut alienwm non ledas.’’ As has 
been said by an eminent judge, ‘‘It is much easier to 
perceive and realize the existence and sources of this 
power than to mark its boundaries or prescribe limits 
to its exercise.”’ Definitions of it have been given by 
Blackstone, by Judge Cooley, by Chief Justice Shaw, 
of Massachusetts, by Chief Justice Redfield, of Ver- 
mont, and by Judge Christiancy, of Michigan, and by 
many other jurists and judges. Vide 4 Bl. Comm. 
162; Cooley Const. Lim. 572; Com. v. Alger, 7 Cush. 
84; Thorpe v. Rutland, etc., R. Co., 27 Vt. 140; People 
v. Jackson, etc., Co..9 Mich. 285. There exists a re- 
markable consensus of authority that the establish- 
ment of a compulsory day of rest in each week is a le- 
gitimate exercise of police power. Such laws have 
been passed in nearly every State of the Union, and 
their constitutionality has never been successfully 
questioned in but a single case within our knowledge, 
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that of Ex parte Newman, 9 Cal. 502, and it was subse- 
quently overruled in the same court in Ex parte An- 
drews, 18 Cal. 678. The grounds upon which such leg- 
islation has been sustained are various, but those 
which commend themselves to our judgment as most 
conformable to the principle of police power are best 
stated by the Supreme Court of California. ‘‘The 
duty of government comprehends the moral as well as 
the physical welfare of the State; and in this instance 
it is asserted on behalf of this law that the passage of 
it is essential to the welfare of the people, both moral 
and physical. It is claimed that from physical causes 
meu require respite from intellectual and physical la- 
bor in the proportion of one day’s rest in seven, and 
that a law which enjoins this is not only for the aggre- 
gate good of the society, but for the benefit of all the 
members. Itis said that the labor of six days, with 
this relaxation, is more productive in the long run 
than the uninterrupted labor of the week. It is 
said besides that this law affords indirectly protection 
against oppression to employees, women, apprentices 
and servants, and that but for the law men would 
keep open stores aud shops because their neighbors 
did so, and that by competition a sort of compulsion 
exists to violate the laws of health.” Ex parte An- 
drews, 18 Cal. 678. Mr. Tiedeman develops the same 
idea as follows: ‘‘ Whatever the metaphysicians or 
theologians may tell us about free will, in the complex 
society of the present age the individual is a free 
agent to but a limited degree. He isin the main but 
acreature of circumstances. Those who most need 
the cessation from labor are unable to take the neces- 
sary rest 1f the demands of trade should require their 
uninterrupted attention to business; and if the law 
did not interfere, the feverish, intense desire to ac- 
quire wealth, inciting a relentless rivalry and compe- 
tition, would ultimately prevent, not only the wage- 
earners, but likewise the capitalists and employers 
themselves, from yielding to the warnings of nature, 
and obeying the instinct of self-preservation, by rest- 
ing periodically from labor. Remove the prohibition 
of law, and this wholesome sanitary regulation would 
cease to be observed.” Tied. Lim. Police Power, 181. 
We have considered the objections urged against the 
law, that it operates unjustly against our fellow-citi- 
zens of the Jewish faith, who, in obedience to the 
mandates of their religion, observe Saturday as a day 
of rest. This objection has been often considered and 
overruled. Frolickstein v. Mayor of Mobile, 40 Ala. 
725; Ex parte Andrews, 18 Cal. 678; Ex parte Bird, 19 
id. 130; Com. v. Hyneman, 101 Mass. 30; Com. v. Has, 
122 id. 40; Com. v. Wolf, 3 Serg. & R. 48; Specht v. 
Com., 8 Penn. St. 312! Charleston v. Benjamin, 2 Strob. 
508; State v. Railroad Co., 15 W. Va. 362. The law 
leaves the Jew at entire liberty to observe his own re- 
ligious Sabbath, but it is not bound to take cogni- 
zance of individual religions as a ground of redemption 
from the operation of the general laws. Uniformity in 
the day fixed is essential to the successful execution of 
the law, which would be rendered much more difficult if 
a different day of rest was assigned to various classes, 
besides the inconvenience to the business interests of 
the community which would result from the partial 
suspension of trade on several different days. It only re- 
mains to consider the objection urged against the law 
on the ground of inequality, because of the numerous 
exceptions contained in the act. The objection has 
not the slightest force. The law is not unequal in any 
constitutional sense. No person in the State is per- 
mitted to pursue any of the prohibitited callings on 
Sunday. Every person is at liberty to pursue those 
which are excepted. The same discretion which 
authorizes the Legislature to determine that the pub- 
lic health, welfare, and convenience required the 
adoption of the general rule equally authorized it to 





exempt from its operation certain specified callings, 
on the ground that the public welfare and convenience 
would be more hindered than advanced by the suspen- 
sions of such callings. It is not for us to control the 
law-making power in such a case, or to require it to 
fit its laws to a Procrusteav bed of our own construc- 
tion. La. Sup. Ct., Feb. 7, 1887. State v. Judge of 
Section A. Opinion by Fenner, J. 


CORRESPONDENCE. 


WILiiaAM H. SEWARD AT THE BAR. 
Editor of the Albany Law Journal: 


Mr. Proctor’s paper, entitled ‘‘ William H. Sew- 
ard at the Bar,’’ published in a preceding num- 
ber of the Law JourNAL, is the only work within my 
knowledge which describes the career of Seward 
merely as a lawyer, separate and apart from his life 
as a politician, statesman and diplomat. 7 

Passing some slight inaccuracies, in regard to dates, 
and immaterial circumstances, which some painstaking 
critic corrected in the last? Law JOURNAL, and making 
due allowance for the writer's great admiration of the 
subject of his sketch, the paper is one of extraordinary 
interest, presenting with much strength and research, 
the short but eminent legal career of William H. | 
Seward. As Mr. Proctor in his student days, asI learn 
from his paper, saw much of Mr. Seward, when at the 
bar, he undoubtedly wrote largely from personal; 
knowledge of him in that sphere of his life. Accord- 
ing to his description, Mr. Seward is made so much of 
a jury or nisi prius lawyer that the reader fails to re- 
cognize inhimthe higher abilities of jurists, whose 
learning and eloquence enlightened judges of Appel- 
late Courts and the courts of last resort. But it must 
be remembered that his career as a lawyer ended as 
he was entering with apparent success the career of a 
counsellor in those courts. It is also quite natural to 
infer from what the writer says of the celebrated 
Freeman case, that that was the one which largely 
gave Seward his reputation as a lawyer, though he 
conducted as counsel many other celebrated causes. 
“The Freeman”’ case, says Mr. Proctor, ‘‘did more for 
Mr. Seward than the conduct of any case in this State 
ever did or ever could do for any other lawyer, in giv- 
ing him fame and perpetuating his name. 

One of the criticisms on Mr. Seward’s connection 
with the Freeman trial, was that he became the defen- 
der of the negro for the popularity he expected to de- 
rive from his defense. Certainly his expectations were 
abundantly realized. The happy manner in which the 
writer introduces other great legal lights tothe reader 
adds largely to the interest of his paper. Among these 
are William H. Maynard, Benjamin F. Butler, David 
Lord, Chief Justice Samuel Beardsley, that ‘great 
judicial triumvirate’’ as the writer terms Judges 
Nelson, Cowen and Bronson, and John Van Buren. . 

But it is not my purpose to enter into any extended 
review of Mr. Proctor’s article. It has been extensively 
read and its faults and merits speak for themselves. 
I cannot however refrain from referring to an incident 
connected with the statement in Mr. Proctor’s article 
that ‘‘ at the bar, in the popularassembly, Mr. Seward 
was not distinguished for showy oratorical graces.”’ 
The circumstance was related to me by a venerable 
and highly distinguished jurist, long ago retired to pri- 
vate life, who, in early years,was intimately acquainted 
with Mr. Seward. ‘ When I first knew William H. 
Seward,” said the gentleman to whom I have referred, 
he was one of the most brilliant, graceful and effective 
speakers to whom I ever listened, indeed it was his 
attractions as public speaker that laid the foundation 
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of his future greatness. But after the lapse of a few 
yearshe acquired the habit of taking snuff to such 
excess, that it greatly injured the tones of a very fine 
sonorous voice, rendering it husky, and at times almost 
inaudable. Probably this was the case when Mr. 
Proctor knew him. Seward made many efforts to rid 
himself of a habit so detrimental to him, and the snuff 
box, after a time, wassent into banishment. In those 
days, Dr. Peres, a polite and very affable little French- 
man, was crier of the Cayuga County Court; he too, 
was an inveterate snuff taker. Often when Seward 
was engaged in the trial of causes, he had access to the 
snuff box of the crier, who held Mr. Seward in the 
highest admiration. This officialknew exactly when 
aturn inatrial rendered the snuff box necessary to 
his friend, and it was immediately tendered, as both 
parties believed, unobserved, by the bar and the audi- 
ence. On one occasion, as Peres wasin the act of 
handing Seward his snuff box, by some meansit fell to 
the floor with such violence that the finely powdered 
Maccaboy, aided by the breeze from the open windows 
went floating through the court-room, entering the 
nostrils of judges, lawyers, jurors and litigating parties. 
Volley after volley of sneezes rang through the court- 
room, for ashort time entirely suspending the pro- 
ceedings of court. The case on trial, Eaton v. Dixon, 
was known foralong time as the celebrated sneez- 
ing case. ‘Mr. Seward,’ Dr. Peres was in the habit of 
saying, ‘Mr. Seward is a great lawyer, he takes snuff 
with the air of a prince. But he would have been 
beaten in many a lawsuit,if I hadn’t strengthened 
him at the right time, with a pinch of snuff.’ But 
whatever was the strengthening effect of the crier’s 
snuff upon Mr. Seward, it greatly injured him as an 


orator.” 
J.N. W. 
Brook yn, N. Y. April 30, 1887. 
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COURT OF APPEALS DECISIONS. 


TN HE following decisions were handed down Tues- 
day, May 10, 1887: 

Order of General and Special Terms reversed, and 
motion to discharge defendaut and cancel bond given 
by him for liberties of the jail denied with costs in all 
courts—David Levy and others, appellants, v. Robert 
Salmon, respondent..——Judgment affirmed with costs 
—Theodore Breckon, respoudent,v. Buffalo, New York 
& Western Railway Company, appellant.——Judgment 
affirmed with costs—Melissa L. Cloyes, respondent, v. 
Norman S. Cloyes, appellant. ——Judgment affirmed 
with costs—Barnhardt Muller, appellant, v. City of 
Newburgh, respondent.——Judgment affirmed with 
costs—People ex rel. Supervisors of Chenango county, 
appellant, v. State assessors, respondent.——Judgment 
reversed, new trial granted, costs to abide event— 
Paul Greville, respondent, v. Manhattan Railway 
company, appellant.—Judgment affirmed with costs 
—Moses May, appellant, v. Joseph M. Olmeis and 
others, respondents. — Judgment reversed and new 
trial granted, costs to abide event—Frank L. Warren, 
appellant, v. Francis B. Baldwin, as treasurer of 
Queens county, respondent.—Judgment reversed, 
and new trial granted, costs to abide event—Kittie M. 
Perkins, respondent, v. George Hall and others, appel- 
lants. —Judgment reversed, new trial granted, costs 
to abide event—Chapman W. Avery, respondent, v. 
James H. Blair, appellant.——Judgment of dismissal 
of the complaint affirmed with costs—Elias Stone, ap- 
pellant, v. The Franklin Fire Insurance Company of 
Boston, respondent. Judgment recovering modified 
by deducting difference between seven and ten per 
cent up to year 1880, and since then the difference be- 
tween six and ten per cent; and, as so modified, 
affirmed, but without costs to either party—Wells, 





Fargo & Co., respondent, v. Erwin Davis, appellant. 
— Judgment affirmed with costs—Samuel Coy, re- 
spondent, v. John J. Hart, appellant.——Judgments 
of Special and General Terms reversed, new trial 
granted, costs to abide event—The Flour City Na- 
tional Bank of Rochester, appellant, v. The Traders’ 
National Bank of Rochester, respondent,—Judg- 
ment affirmed with costs—Bernard Reilly, late sheriff, 
respondent, v. John Moffat and another, impleaded, 
etc., appellants.—Judgment affirmed with costs— 
Augustus W. Kingsbury, as assignee in bankruptcy, 
etc., appellant, v. William W. Thomas and others, re- 
spondents.—— Motion to reviveand continue granted, 
costs to abide event—People ex rel. Fairchild v. Com- 
missioners, etc., of Brooklyn.—Motion to prefer 
granted without costs—People ex rel. Nash v. Faulk- 
ner, 
——__>___—_ 


NOTES. 


CunIosITIESs OF PAnIs Law.— A little book has been 
published recently which gives the public some insight 
into the functions and power of the prefect of Paris. 
No one is allowed to stick a note on door or window 
asking for an employee, or posta bill on a boarding un- 
less it be stamped and taxed. Advertisers may adopt 
any color they please except white, which signifies 
purity, and is exclusively reserved for official announ- 
cement. Special permission is required to give an 
assauilt-at-arms, but nothing is said about permission 
to fight a duel. If any one comes to Paris with the 
idea that he can start business right off as a rag-picker 
he is mistaken. He will be run inif found gathering 
rags without alicense. No reunion or meeting for 
political or religious objects can meet without the con- 
sent of the prefect and under whatever conditions he 
pleases. In order to hold a meeting on a non-political 
subject seven persons connected with it must make a 
declaration at the prefecture three clear days before 
the day of meeting. Special permission is required to 
give balls and concerts and to perform feats of agility 
in music halls. Owing to the exigencies or the octroi, 
cattle and live stock are only allowed to enter Paris at 
certain hours of the day and by certain routes. Mer- 
chants of bric-a-brac must be supplied with brass 
medals and licensed. Dogs are made the subject of a 
series of regulations. Frenchmen seem to have a ter- 
ror of the bulldog, forit is decreed that ‘‘no dog of 
the race boule dogue or a crossed boule dogue must be 
allowed to go at large in the street, in warehouses, 
workshops or other public places. Inside houses these 
dogs must always be kept ina suring or muzzle.” 
Commissionaires must make a declaration and geta 
medal and livret before starting business. Commis- 
sionaries are shoeblacks. No organ grinder, street 
tousician or itinerant merchant can exercise his pro- 
fession without permission from the prefect. No per- 
mission is granted unless the applicant has resided at 
least a year within the jurisdiction of the prefect and 
is French. The street musicians, however, sometimes 
play without permission. Should a concierge be ina 
particularly amiable turn he will allow an Italian 
to play within his gates, where he is as absolute as the 
prefect. The prefect supplies workmen with /ivrets, 
without which they are not worth any thing. Porters 
at the public markets must havea certificate of good 
conduct from the police. Any one who saves adrown- 
ing person from any river, either by calling attention 
or rescuing him, gets 25f.; whoever discovers a corpse 
or part of acorpse in the river receives 15f. For 
rescuing a horse 6f. is allowed. Republican guards em- 
ployed at theatres or balls are paid If. per night; if on 
horseback, 14,f. For a private soiree they get 5f— 
Pall Mall Gazette. 
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CURRENT TOPICS. 





HE most important and astounding event in re- 
cent legislation is the enactment of the ‘‘ pool ” 
pill by our Legislature. This isa bill legalizing 
gambling, @. ¢., betting on horse races, for five 
mouths in the year. We now look for bills legaliz- 
ing poker playing during the winter months at the 
capitol; also legalizing the keeping of bawdy- 
houses at certain times and places. Such bills 
would be just as lawful and only a little more inde- 
cent. The plea on which this detestable measure 
has succeeded is that people cannot be restrained 
from buying pools, and therefore it is better to 
make it lawful at certain times and places. The 
same reasoning would justify the enactment of sim- 
ilar bills concerning poker playing and keeping 
bawdy-houses, and selling rum on Sunday. When 
acrime becomes so popular that it is impossible to 
suppress it, then it is wise policy to put the sanc- 
tion of the law on it, forsooth! But the greatest 
absurdity of the bill is yet to be disclosed. We had 
some hope that it would not prevail when we ob- 
served that that accomplished equestrian, General 
and Senator Parker, was hostile to it, but that gal- 
lant gentleman’s horse finally capered away with 
him into the enemy’s camp. The senator proposed 
anamendment declaring it felony, subject to im- 
prisonment for from one year to five years, to sell 
pools except as permitted by the bill, and thus 
amended he voted for it, and it was carried. So 
the Legislature of the Empire State has legalized a 
felony for five months in the year! Can the force 
of folly further go? ‘*Improvement of the breed 
of horses” is the pretext. If we could devise some 
mode to improve the breed of legislators we should 
be glad. Now what is the Senate, which passed 
this bill by seventeen to fourteen, going to do about 
the proposal to give our State a body of laws which 
people can find and understand? If they defeat the 
Civil Code, it will be some consolation that it was 
defeated by a body which has avowedly legalized a 
felony, and that is the only consolation which we 
can extract from it. We hope the governor will get 
out his veto machine. 


Several years ago a lawyer in Kentucky, br the 
name of Cornelison, brutally assaulted and beat 
Judge Reid on account of a decision which he had 
rendered against him. The judge, being a decent 
man and a Christian, would not challenge the ruf- 
fian to a duel, and consequently fell into dishonor 
among the chivalry of the Bourbon State. So 
much did he feel his disgrace however that he 
took his own life. The better part of the commu- 
nity, being somewhat aroused by the previous mur- 
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der of Judge Elliott by Colonel Pryor, insisted on a 
prosecution of the judge-beater, Cornelison, and he 
was convicted, and his punishment was assessed by 
the jury at one cent fine, costs, and imprisonment 
in the county jail for three years. The opinion of 
the Court of Appeals has just been promulgated, 
holding that the conviction and mode of declaring 
the punishment were valid at the common law and 
under the Kentucky statutes, which treat the of- 
fense only as a misdemeanor, and that the punish- 
ment was not excessive. On the latter part the 
court say: ‘‘ Neither the court nor the jurors could 
have closed their eyes to the cruelty and enormity 
of the offense committed. None more humiliating 
or degrading could have been inflicted upon the 
person of the injured man, and nothing more calcu- 
lated to render the life of the wrong-doer more in- 
secure. Such an injury strikes at the very exist- 
ence of society, and the punishment imposed is 
only commensurate with the injury done. To have 
taken the life of the assaulting party would have 
made Reid guilty of a still greater crime, and the 
submission by him, without resistance, to the cruel 
blows, whether from his peculiar, mental and physi- 
cal condition, or his respect and reverence for the 
law, makes the necessity the greater for vindicating 
the wrong.” But the last act in this tragic affair 
partakes of the character of a farce. Hardly had 
he offender been lodged in jail when a justice of 
the peace, named Stoper, granted a habeas corpus, on 
the ground that the common law of England, in his 
opinion, had never been incorporated into the Ken- 
tucky statutes, and the jailer let his prisoner go! 
Thus a country Dogberry overruled the highest 
court of the State! At last accounts the jailer was 
looking for his man. But probably this is the last 
of it. He will probably resume the practice of the 
law, perhaps be elected to office, and certainly 
drink himself to death in peace and comfort. There 
is only one party to the transaction who deserves 
congratulation, and that is the victim —on having 
got out of Kentucky. Since writing the above we 
have learned that there is an effort to indict Dog- 
berry for aiding and abetting an escape. 


Gibson’s Law Notes keeps on insisting that ‘‘all 
the amusing actions arise in America.” It says: 
‘*Are we Britishers too stolid and good-tempered 
to bring an action about a smashed opera hat? Do 
we possess too keen a sense of the ridiculous to fig- 
ure as plaintiff in an action for a smashed hat? A 
gentleman in New York went to the Dockstader 
Theatre. He placed his hat under his seat and sat 
down. The seat was one of those which lift; the 
catch was not properly adjusted and gave way, de- 
positing the gentleman on his hat. He claimed a 
new hat from the lessee of the theatre. The latter 
refuses to give it, on the ground that under the 
seat was not the proper place for a hat, which 
should, he considers, be held on the knees. The 
hat owner has consequently commenced an action 
for the value of the hat.” Then in the very next 
paragraph it says: ‘‘ Never, probably, has a more 
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barefaced, impudent defense been heard in court 
than that raised by a young farmer as an excuse for 
evading an order for maintenance of his illegitimate 
child. An illegitimate child is not a ‘necessary,’ 
and hence an infant father cannot be compelled to 
pay for its support! The judge of the Norwich 
County Court felt compelled, he said, to decide in 
his favor; but his honor expressed a hope that the 
case will be appealed.” 


The New York Shakespeare Society have pub- 
lished a ‘‘ Digest Shakespeareane, being a topical in- 
dex of printed matter (other than literary or esthetic 
commentary or criticism) relating to William Shakes- 
peare, or the Shakespearean plays and poems, printed 
in the English language to the year 1886.” It is 
compiled by Mr. Appleton Morgan, who is a lawyer 
and a legal scholar and author as well as a devoted 
Shakespearean student, and is the president of the 
society. The publication forms numbers four and 
seven of the society’s papers. It is a very commend- 
able enterprise, and in its 224 pages sets forth an 
immense amount of bibliographical matter relating 
to the Swan of Avon, or of St. Albans, as we sup- 
pose Mr. Morgan would have it. It will doubtless 
be valuable to those specially interested in these 
studies. By the way, when is Mr. Ignatius Don- 
nelly going to perfect his ‘‘ cypher,” demonstrating 
that Bacon, chancellor, philosopher, historian and 
courtier, was also the greatest dramatic poet of all 
time? We guess that cypher will turn out nothing. 


A very interesting and important case was ar- 
gued in the Court of Appeals of this State last 
week, involving the right of the city of New York 
to regulate the charges for carriage of persons and 
freight on steamboats plying between the city and 
Staten Island. The question is one of the meaning 
of the word “ferry.” If this route is a ferry, the 
city has the power of regulation; otherwise not. 
What is a “ferry?” Ordinarily the passage across 
a river or other narrow water. But must it go clear 
across, or may it go only to an island? And must 
it go straight across?) Must the landings be sub- 
stantially opposite each other? Or need it go across 
at all, or may the landings both be on the same 
side? The last question was answered in Broadnax 
v. Baker, 94 N.C. 675; S. C., 55 Am. Rep. 633, 
which says ‘‘the essential idea of passing from one 
shore to an opposite shore” must exist. But the 
other questions seem novel. Great legal talent and 
research were exhibited on the argument. 


In speaking of Thorogood v. Bryan, recently over- 
ruled by the Court of Appeal in England, the Jour- 
nal of Jurisprudence says: ‘‘The consideration of 
cases such as Thorogood v. Bryan, Duncan v. Find- 
later, and others referred to in this article, leads to 
the conclusion, in the first place, that they would 
not have been so apt to occur if a code defining the 
grounds and limits of liability for wrongful acts had 





existed; and in the second place, that even if the 
erroneous judgments which have been discussed 
had been pronounced, it would have been compara- 
tively easy to amend any ambiguous phrase in 
code, upon which the ingenuity of the court might 
have fastened, and so at once to have removed, as 
was done in Hindlaugh’s case, a dangerous and mis- 
leading precedent from the list of authoritative 
statements of the law. Where no code exists, the 
dicta of judges will always tend to attain a greater 
authority than that to which their intrinsic merit 
entitles them. This is strikingly shown in Thovo- 
good’s case, where a precedent which disappeared 
before a searching inquiry into its grounds remained 
undisturbed for so long a period. It must also be 
remarked, that whether under a code or not, the de- 
cisions of courts of law require to be watched by 
some competent authority, such as exists in many 
foreign countries. Where class interests are in- 
volved, or great sums of money are at stake, an ap- 
peal to higher courts or a resort to Parliament may 
prevent the mistake of a court of first instance be- 
coming firmly fixed in the law of the country; but 
in the more numerous cases, where the interest of 
the public is concerned, it is necessary that some 
precaution should be taken to prevent a repetition 
of the miscarriage of justice. Whether that can best 
be affected by the creation of a ministry of justice, 
or by some simpler method, opens a wide field for 
discussion. At present it is sufficient to point out 
that under the existing system grave dangers may 
arise for the remedy of which no adequate provis- 
ion is made, and that these dangers and inconveni- 
ences cannot be guarded against by private enter- 
prise.” 


A word of praise is over-due to Mr. Abbott’s An- 
nual Digest of New York Reports for 1886, which 
was published with remarkable promptness several 
weeks ago, and which approaches very near to perfec- 
tion initskind. As it.stands, it seems to us the best 
digest accessible in any State, and barring some pe- 
culiarities of classification it is impossible to find 
the slightest fault with it. We still do not see why 
Mr. Abbott separates the specific crimes from 
‘*Criminal Law,’ and ‘‘ Curtesy,” ‘‘ Divorce” and 
‘*Dower” from ‘‘ Marriage,” of which they are 
mere incidents, and ‘‘ Savings Banks” from *‘ Bank- 
ing,” or rather why he does not make a comprehen- 
sive head of ‘‘ Banks.” ‘‘ Bills, Notes and Checks,” 
we think, should be discarded for ‘‘ Negotiable In- 
struments.” Nobody would think of looking for 
** Sentence ” under that heading, and ‘ Services” 
is an anomalous title. ‘Legacy ” and ‘ Devise” 
ought to go under ‘‘ Will.” ‘‘ Limitation ” (of ac- 
tion) would generally be expected under ‘‘ Statute 
of Limitations.” Very few, we suspect, would think 
of looking for the great subject of ‘‘ Statute of 
Frauds” under ‘‘Contracts.” As to this last sub- 
ject, certainly we do not see how Mr. Abbott can 
justify the collocation, when he does not group cur- 
tesy, divorce and dower with marriage. But these 
are matters of mere difference of opinion, and there 
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can be none as to the general and superior merits of 
all of Mr. Abbott’s work. The Digest is published 


by Diossy & Company of New York, 


———_»>——— 


NOTES OF CASES. 

N Nichols v. State, Wisconsin Supreme Court, 
| March 22, 1887, an indictment for burglary, 
the accused concealed himself in a chest and had 
himself shipped in an express car, and in that way 
eained admission to the car, with intent to assault 
and rob the express messenger while the train was 
en route. Ifeld, a breaking and entering the car, 
within the meaning of the statute. The court said: 
“The question recurs whether the proofs show that 
there was a breaking in fact, within the meaning 
of the statute. Certainly not in the sense of pick- 
ing a lock, or opening it with a key, or lifting a 
latch, or severing or mutilating the door, or doing 
violence to any portion of the car. On the con- 
trary, the box was placed in the express car with 
the knowledge, and even by the assistance of those 
in charge of the car. But it was not a passenger 
ear, and the plaintiff in error was in no sense a pas- 
senger. The railroad company was a common car- 
rier of passengers as well as freight. But the ex- 
press company was exclusively a common carrier of 
freight, that is to say, goods, wares and merchan- 
dise. As such carrier, it may have at times trans- 
ported animals, birds, etc., but it may be safely as- 
sumed that it never knowingly undertook to trans- 
port men in packages or boxes for special delivery. 
True, the plaintiff in error contracted with the local 
express agent for the carriage and delivery of such 
box, but neither he, nor any one connected with 
the express car or the train, had any knowledge or 
expectation of a man being concealed within it. On 
the contrary, they each and all had the right to as- 
sume that the box contained nothing but inanimate 
substance -- goods, wares, or merchandise of some 
description. The plaintiff in error knew that he 
had no right to enter the express car at all without 
the consent of those in charge. The evidence was 
sufficient to justify the conclusion that he unlaw- 
fully gained an entrance without the knowledge or 
consent of those in charge of the car by false pre- 
tenses, fraud, gross imposition and circumvention, 
with intent to commit the crime of robbery or lar- 
ceny, and in doing so, if necessary, the crime of 
murder. This would seem to have been sufficient 
to constitute a constructive breaking at common 
law, as defined by Blackstone, thus: ‘To come 
down a chimney is held a burglarious entry, for 
that is as much closed as the nature of things will 
permit. So also to knock at the door, and upon 
Opening it to rush in with a felonious intent; or 
under pretense of taking lodgings, to fall upon the 
landlord and rob him; or to procure a constable to 
gain admittance in order to search for traitors, and 
then to bind the constable and rob the house, All 
these entries have been adjudged burglarious, 








though there was no actual breaking, for the law 
will not suffer itself to be trifled with by such eva- 
sions, especially under the cloak of legal process. 
And so, if a servant opens and enters his own mas- 
ter’s chamber door with a felonious design; or if 
any other person, lodging in the same house, or in 
a public inn, opens and enters another’s door with 
such evil intent, it is burglary. Nay, if the servant 
conspires with a robber, and lets him into the 
house by night, this is burglary in both, for the 
servant is doing an unlawful act, and the opportu- 
nity afforded him of doing it with greater ease 
rather aggravates than extenuates the guilt.’ 4 Bl. 
Com, 226, 227. So it has frequently been held in 
this country that ‘to obtain admission to a dwel- 
ling-house at night, with the intent to commit a 
felony by means of artifice or fraud, or upon a pre- 
tense of business or social intercourse, is a construc- 
tive breaking, and will sustain an indictment charg- 
ing a burglary by breaking and entering.’ Johnson 
Commonwealth, 85 Penn. St. 54; 82 id. 306; State 
v. Wilson, 1 N. J. Law, 489; 1 Am. Dec. 216; State 
v. MeCall, 4 Ala. 643; 39 Am. Dec. 314; Bish. St. 
Crimes, § 312, and cases there cited. The same 
was held in Ohio under a statute against ‘ forcible’ 
breaking and entering. Ducher v. State, 18 Ohio 
St. 308. But it is claimed that in this State the 
common-law doctrine of constructive breaking has 
no application to a case of this kind, and in fact is 
superseded by statute, except in so far as it is re- 
affirmed. Thus: ‘Any unlawful entry of a dwel- 
ling-house or other building, with intent to com- 
mit a felony, shall be deemed a breaking and en- 
tering of such dwelling-house or other building, 
within the meaning of the last four sections.’ Sec. 
4411 Rev. Stat. This section merely establishes a 
rule of evidence whereby the scope of constructive 
breaking is enlarged so as to take in ‘any unlawful 
entry of a dwelling-house or other building with 
intent to commit a felony.’ See State v. Kane, 68 
Wis, 262. It in no way narrows the scope of con- 
structive breaking, as understood at common law, 
but merely enlarges it in the particulars named. 
In all other respects such constructive breaking 
signifies the same as at common law. It necessarily 
follows that as the word ‘break,’ used in section 
4410, had obtained a fixed and definite meaning at 
common law when applied to a dwelling-house 
proper, or other buildings within the curtilage, the 
Legislature must be presumed to have used it in 
the same sense when therein applied to other statu- 
tory breakings. x parte Vincent, 26 Ala. 145; 62 
Am. Dec. 714; Bish. St. Crimes, $$ 7, 88; Ducher v. 
State, supra. That is to say, they must be deemed 
to have used the word as understood at common 
law in relation to the same or a like subject-matter. 
We must hold the evidence sufficient to support the 
charge of breaking.” 


In Little Rock & Ft. S. R. Co. v. Eubanks, Arkan- 
sas Supreme Court, March 12, 1887, it was held 
that an agreement entered into by one with a rail- 
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road company upon being employed as brakeman, 
to take upon himself all risks incident to his posi- 
tion on the road, and not to hold the railroad com- 
pany liable for any injury he may sustain by acci- 
dent or collision on the trains of the road, or by de- 
fective machinery, or carelessness, or misconduct of 
himself or any other employee of the company, is 
not binding on him. The court said: ‘*In 1880 
the English Parliament passed the ‘ employers’ lia- 
bility act,’ the object of which was to make em- 
ployers liable for injuries to workmen caused by 
the negligence of those having the supervision and 
control of them. In Griffiths v. Earl of Dudley, 9 
Q. B. Div. 357, it was held that a workman might 
contract himself and his representatives out of the 
benefits of this act. An opposite conclusion has 
been reached by the Supreme Courts of Ohio and 
Kansas. They hold that it is not competent fora 
railroad company to stipulate with its employees at 
the time of hiring them, and as part of the con- 
tract, that it shall not be liable for injuries caused 
by the carelessness of other employees. Lake Shore 
& M.S. R. Co. v. Spangler, Sup, Ct. Ohio, 1886; 34 
Aus. Law Jour. 423; Kansas Pac. R. Co. v. Peavey, 
29 Kan. 169; 44 Am. Rep. 680; 11 Am. & Eng, 
R. Cas. 260. In the notes to the last-mentioned 
case, as reported in the two series of reports last 
cited, the substance of Grifiths v. Earl of Dudley is 
set out. This however is not precisely the same 
question we have to deal with, for the negligence 
of a fellow-servant is not in fact and in morals the 
negligence of the master, although by virtue of a 
statute it may be imputed to the master. It is im- 
possible for the master always to be present and 
control the actions of his servants, Hence a stipu- 
lation not to be answerable for their negligence be- 
yond the selection of competent servants in the first 
instance, and the discharge of such as prove to be 
reckless or incompetent, might be upheld as reason- 
able, notwithstanding a statute might abolish the 
old rule of non-liability for the acts and omissions 
of aco-servant. But the Supreme Court of Georgia 
have in several cases sustained contracts like the 
one before us as legal and binding upon the em- 
ployee, so far as it does not waive any criminal neg- 
lect of the employer. The effect of these decisions 
is that the servant of the railroad company, for in- 
stance, not only takes upon himself the incidental 
risks of the service, but he may by previous con- 
tract release the company from its duty to furnish 
him a safe track, safe cars, machinery and materi- 
als, and suitable tools to work with. Western & 
A, R. Co. v. Bishop, 50 Ga. 465; Western & A. R. 
Co. v. Strong, 52 id. 461; Galloway v. Western & 
A. R. Co., 57 id. 512. Onthe other hand, in Roesner 
v. Hermann, 10 Biss, 486; 8 Fed. Rep. 782, a con- 
tract by a master against his own negligence was 
declared to be void as against public policy, 
Gresham, J., saying: ‘If there was no negligence 
the defendant needed no contract to exempt him 
from liability; if he was negligent the contract set 
out in his answer will be of no avail.’ Compare 
Memphis & C. R. Co, v, Jones, 2 Head, 517, where 








it was decided that such a contract would not pro- 
tect the master against gross negligence. It is an 
elementary principle in the law of contracts that 
‘modus et conventio vincunt legum’—the form of 
agreement and the convention of parties override 
the law. But the maxim is not of universal appli- 
cation. Parties are permitted by contract to make 
a law for themselves only in cases where their 
agreements do not violate the express provisions of 
any law, nor injuriously affect the interests of the 
public. Broom Leg. Max. *543; Aneetle v. Newcomb, 
22 N. Y. 249. Our Constitution and laws provide 
that all railroads operated in this State shall be re- 
sponsible for all damages to persons and property 
done by the running of trains, Const. 1874, art. 17, 
§ 12; Mansf. Dig., § 5537. This means that they 
shall be responsible. only in cases where they have 
been guilty of some negligence; and it may be 
questionable whether it is in their power to denude 
themselves of such responsibility by a stipulation in 
advance. But we prefer to rest our decision upon 
the broader ground of considerations of public pol- 
icy. The law requires the master to furnish his 
servant with a reasonably safe place to work in, 
and with sound and suitable tools and appliances 
todo his work. If he can supply an unsafe ma- 
chine or defective instruments, and then excuse 
himself against the consequences of his own negli- 
gence by the terms of his contract with his servant, 
he is enabled to evade a most salutary rule. In the 
English case above cited it is said this is not against 
public policy, because it does not affect all society, 
but only the interest of the employed. But surely 
the State has an interest in the lives and limbs of 
all its citizens. Laborers for hire constitute a nu- 
merous and meritorious class in every community; 
and it is for the welfare of society that their em- 
ployers shall not be permitted, under the guise of 
enforcing contract rights, to abdicate their duties 
to them. The consequence would be that every 
railroad company, and every owner of a factory, 
mill or mine, would make it a condition precedent 
to the employment of labor that the laborer should 
release all right of action for injuries sustained in 
the course of the service, whether by the employer's 
negligence or otherwise. The natural tendency of 
this would be to relax the employer’s carefulness in 
those matters of which he has the ordering and con- 
trol, such as the supplying of machinery and mate- 
rials, and thus increase the perils of occupations 
which are hazardous even when well managed; and 
the final outcome would be to fill the country with 
disabled men and paupers, whose support would 
become a charge upon the counties or upon public 


charity.” 
cinerneeesipccoaeceian 
INNKEEPER— LIABILITY FOR GUEST’S 
MERCHANDISE FOR SALE—STATUTE 
—NOTICE. 


UNITED STATES SUPREME COURT, APRIL 11, 1887. 


FISHER v. KELSEY. 
A statute provides that no innkeeper shall ‘ be liable for 
the loss of any merchandise for sale or sample belonging 
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to a guest, unless the guest shall have given written notice 
of having such merchandise for sale or sample in his pos- 
session after entering the inn.’ Held, that the inn- 
keeper's knowledge that a guest had brought such articles 
into the inn to be there exhibited forsale did not supply 
the omission to give the statutory notice, and the inn- 
keeper was not liable for their loss, not shown to be by his 
negligence or fault. 


N error to the Circuit Court of the United States 
l for the Eastern District of Missouri. The opinion 
states the case. The defendant had judgment below. 

HaRLAN, J. By the general statutes of Missouri, of 
1865,'ch. 99, approved, it was provided that: 

Sec. 1. ** No innkeeper in this State, who shall con- 
stantly have in his inn an iron safe, in good order, and 
suitable for the safe custody of money, jewelry, and 
articles of gold and silver manufacture‘and of the like, 
and who shall keep a copy of this chapter printed by 
itself, in large, plain English type, and framed, con- 
stantly and conspicuously suspended in the office, 
bar-room, saloon, reading, sitting, and parlor room of 
his inn, and also a copy printed by itself in ordinary 
size plain English type posted upon the inside of the 
entrance door of every public sleeping-room of hisinn, 
shall be liable for the loss of any such articles afore- 
said suffered by any guest, unless such guest shall have 
first offered to deliver such property lost by him to 
such innkeeper for custody in such iron safe, and such 
innkeeper shall have refused or omitted to take it and 
deposit it in such safe forits custody, and to give such 
guest a receipt therefor. 

Sec. 2. No innkeeper in this State shall be liable 
for the loss of any baggage or other property of a guest 
caused by fire not intentionally produced by the inn- 
keeper or his servants; but innkeepers shall be liable 
forthe losses of their guests caused by the theft or 
negligence of the innkeeper, or of his servants, any 
thing herein to the contrary notwithstanding.”’ 

The last section was amended by an act approved 
April 1, 1872, so as to read: ‘‘No innkeeper in this 
State shall be liable for the loss of any baggage or other 
property of a guest caused by fire not intentionally 
produced by the innkeeper or his servants; nor shall 
he be liable for the loss of any merchandise for sale or 
sample belonging toa guest, unless the guest shall have 
given written notice of having such merchandise for 
sale or sample in his possession after entering the inn, 
nor shall the innkeeper be compelled to receive such 
guest with merchandise forsale or sample. But inn- 
keepers shall be liable for the losses of their guests 
caused by the theft of such innkeeper, or his servants, 
any thing herein to the contrary notwithstanding.” 

William M. Fisher, having in his possession, asa 
travelling salesman for the firm of which he was a 
member, certain goods, consisting mainly of gold 
chains, chain trimmings, and necklaces, was received, 
with his goods, into the Planters’ House, in St. Louis 
(a public inn kept by the defendants in error) and was 
supplied, at his own request, with a roomin which 
such articles could be exhibited to customers. During 
his occupancy of the room for that purpose, $12,626.32 
in value of the articles were, without his knowledge, 
taken and carried away, so that they could not be re- 
covered. It does not appear that the loss was attribu- 
table to the neglect either of Fisher or of,the innkeepers. 
Although the nature of his business was well known 
to the defendants, and they were aware that the arti- 
cles in question were brought into the hotel to be ex- 
hibited for sale, in a room to be occupied for that pur- 
pose, written notice was not served upon them that 
Fisher had ‘‘ such merchandise for sale or sample in 
his possession after entering the inn.” In this action, 
brought to recover the value of the goods stolen or lost, 
the court held that such a notice was required, by the 





statutes of Missouri, in order to fiix liability upon the 
innkeeper. The jury having been so instructed, there 
was a verdict and judgment for the defendants. 

Although Fisher was received by the defendants 
into their hotel, asa guest, with knowledge that his 
trunks contained articles having no connection with 
his comfort or convenience as a mere traveller or way- 
farer, but which, at his request, were tobe placed on 
exhibition or for sale, in a room assigned to him for 
that purpose, they would not, under the doctrines of 
the common law, be held to the same degree of care 
and responsibility, in respect to the safety of such 
articles, as is required in reference to baggage or other 
personal property carried by travellers. He was enti- 
tled, as a traveller, to a room for lodging, but he could 
not, of right, demand to be supplied with apartments 
in which to conduct his business as a salesman or 
merchant. The defendants being the owners or mana- 
gers of the hotel, were at liberty to permit the use by 
Fisher of one of their rooms for such business pur- 
poses, but they would not, for that reason and without 
other circumstances, be held to have had his goods in 
their custody, or to have undertaken to well and safely 
keep them as constituting part of the property which 
he had with him in his capacity as guest. Kent says 
that ‘‘if a guest applies for a room in an inn, fora 
purpose of business distinct from his accommodation 
asa guest, the particular responsibility does not extend 
to goods lost or stolen from that room.”’ 2 Kent Com. 
596. See also Myers v. Cottrell, 5 Biss. 470, Drummond, 
J.; Story Bailm., § 476; Burgess v.Clements, 4 Maule & 
S. 306; Redfield Carriers and Bailees, 443; Addison 
Law of Contract (6th ed.), 360. 

Such, we think, was the state of the law in Missouri 
prior to the passage of the act of 1872. That act pre- 
scribes the conditions upon which an innkeeper in 
that State may be made liable for the loss of merchan- 
dise belonging to a guest, and brought into the hotel 
ouly to be exhibited or sold. In view of the large and 
constantly increasing business transacted by travelling 
salesmen, the Legislature of Missouri deemed it just 
to all concerned, that their relations with innkeepers, 
in respect to goods carried by them, should be clearly 
defined and not left to depend upon mere inference or 
usage. The statute makes the innkeeper responsible, 
in every event, for the loss of baggage or other prop- 
erty of the guest by fire intentionally produced by the 
innkeeper or his servants, or by the theft of himself 
or servants. But since the innkeeper is not ordinarily 
bound to the same care for the safety of goods, in the 
possession of a guest for the purpose merely of being 
exhibited or sold, as for articles carried by the latter 
for his comfort or convenience as a traveller, the stat- 
ute changed the rule so as to make his responsibility 
the same in both cases; provided, in the former case, 
the person received asa guest gives written notice that 
he has merchandie for sale or sample in his possession 
iu the hotel; leaving the innkeeper, upon such notice, 
to elect whether he will permit the guest’to remain in 
the hotel with such merchandise for sale or sample. 
Notice in this form, when the guest is permitted to re- 
main in the hotel with merchandise in his possession 
‘for sale or sample,’’ is made by the statute evidence 
that the innkeeper has assumed responsibility for the 
safety of such merchandise, to the full extent that he is 
bound by the settled principles of law for the safety of 
the buggage or other articles brought by guests into 
the hotels. 

It is suggested that the purpose of the act of 1872 was 
to protect innkeepers, and therefore actual knowledge 
that a guest has in his possession merchandise for sale, 
or at least the consent of the innkeeper to the guest’s 
use of a room ina hotel for such purpose, should be 
deemed sufficient to fasten upon the innkeeper respon- 
sibility for the safety of such merchandise. It seems 





406 


THE ALBANY LAW JOURNAL. 








to us that the statute is equally for the benefit of 
travelling salesmen. Be this as it may, as the law in 
regard to the liability of an innkeeper is one of extreme 
rigor, he should not be held to any responsibility be- 
yond that arising from the relation of innkeeper and 
guest, unless at least the circumstances show that he 
distinctly agreed to assume such additional respon- 
sibility. There is no pretense in this case that the de- 
fendants made an express agreement of that character. 
Nor can such an agreement be implied merely from 
the knowledge on the part of the innkeeper that a 
guest has in his possession in the hotel, for exhibition 
or sale, merchandise for the safe custody of which he 
is not ordinarily responsible. Such knowledge implies 
nothing more upon the part of the innkeeper than his 
assent to the use of his rooms for purposes of that kind. 

If, as to such merchandise, it is intended to hold the 
innkeeper to the strict liability imposed, at the com- 
mon law, in respect to the baggzege or other personal 
property of a guest, the statute indicates the mode in 
which that intention must be manifested. The guest 
must give notice of such intention. And asthe notice 
is expressly required to be in writing, no other form 
of notice can be deemed a compliance with the statute. 
Porter v. Gilkey, 57 Mo. 237. With the reasons which 
induced the Legislature to prescribe a written notice 
in order to fix upon the innkeeper responsibility for 
the safety of merchandise carried by travelling sales- 
meu for sale or sample, we have nothing todo. The 
law of Missouri is so written, and it isourduty to give 
it effect according to the fair meaningof the words 
employed. 

It results that the court below did not err in refusing 
the instruction asked by the plaintiffs, but correctly 
held that the absence of the written notice required by 
the act of 1872 was fatal to their right to recover. 

The judgmeut is affirmed. 


———__ + ———. 


SALE — WARRANTY — BREACH—PLEADING 
—DAMAGES— EVIDENCE. 


UNITED STATES SUPREME COURT, MARCH IJ, 1887. 


DUSHANE V. BENEDICT.* 


A defendant in an action forthe price of goods sold may 
show, by way of recoupment or equitable defense, not 
only the diminished value of the goods, but also positive 
damage suffered by him by reason of breach of warranty 
or fraudulent representations. But matter availed of by 
way of recoupment only goes in reduction of damages, or 
asa defense o the action, and cannot be made the ground 
for an affirmative judgment for damages in defendant's 
favor. A defendant can only avail himself, under a 
counter-claim, of a claim sounding in contract. 

Evidence that a contract for the purchase of rags was for 
clean rags, and that the rags delivered were filthy, and 
infected with the small-pox, and that they caused the 
breaking out of decease in the purchaser’s mill, is evi- 
dence of a warranty and breach thereof. 

In an action for the price of rags sold as clean rags, but which 
defendant's evidence tended to show were infected with 
small-pox, and caused the small-pox to break out among 
his workmen, the plaintiff admitted that the rags were 
collected in a region where the small-pox was raging, and 
that he bought from all dealers indiscriminately. He 
testified that the rags had lain in his warehouse for a year, 
and that no disinfectants were used onthem. A letter of 
plaintiff sent with the first invoice stated that he did not 
then have all the rags on hand, and workmen in defend- 
ant’s mill testified that the rags, when opened, smelt 
strongly of disinfectants. Held, that there was sufficient 


*7 Sup. Ct. Rep'r. 696. 








evidence to go to the jury that plaintiff knew the rags to 
be infected. 

Upon the question of damage caused by rags sold to pur- 
chaser being infected with small-pox, evidence that the 
rags caused the small-pox to break out among the 
purchaser’s workmen; that he paid sums of money to 
support workmen thus disabled; and that in consequence 
of the epidemic he had to run his mill short-handed, and 
lost a considerable part of a profitable trade, held to be 
competent, and sufficiently definite to go to the jury 

In such case a witness who has not testified toitems of dama 
ges cannot give his estimate of the whole amount. 

The testimony of workmen, not shown tobe experts, that 
infected rags in a paper-mill where they worked were the 
cause of small-pox which they or their children took, is 
incompetent. 


[* error to the Circuit Court of the United States 
for the Western District of Pennsylvania. 


Wm. Macrum and A. H. Clark, for plaintiff in error. 
W. F. Mattingly and S. Wolf, for defendant in error. 


Gray, J. This was an action of asswmpsit by a rag- 
dealer against paper- makers to recover $813.03 for rags 
sold and delivered by him to them. The plea was in 
the peculiar form used in Pennsylvania, with acounter- 
claim. The plaintiff had a verdict and judgment, and 
the case comes before us on a writ of error sued out by 
the defendants. 

(Omitting minor points. ] 

Before proceeding to consider the rulings and in- 
structions at the trialas applied to the facts of the 
case, it will be convenient to refer to the general rules 
of law, and to the statute and decisions in Pennsyl- 
vania, which bear upon the subject. When a dealer 
contracts to sell goods which he deals in, to be applied 
to a particular purpose, and the buyer has no oppor- 
tunity to inspect them before delivery, there is an im- 
plied warranty that they shall be reasonably fit for 
that purpose. Jones v. Just, L. R., 3 Q. B. 197, 208: 9 
Best & S. 141, 150; Kellogg Bridge Co. v. Hamilton, 
110 U. S. 108, 537. In such a case, in Pennsylvania, as 
at common law, the action upon the warranty may be 
either in contract or in tort. Vandleer v. Earle, 26 
Penn. St. 277; Schuchardt v. Allens, 1 Wall. 359, 368. 
If the seller falsely represents tothe buyer that the 
goods are of a certain quality, or fit for a certain pur- 
pose, he is liable to an actiou for the fraudulent rep- 
resentations, although they are not ina form to con- 
stitute a warranty: and in sucha case the action must 
bein tort, in the nature of an action of deceit, and 
must be supported by proof that he knew the rep- 
resentations to be false when he made them. Kimmel 
v. Lichty, 3 Yeates, 262; McFarland v. Newmam, 9 
Watts, 55; King v. Eugle Mills, 10 Allen, 548. 

The damages recoverable fur a breach of warranty, 
or for a false representation, include all damages 
whichj in the contemplation of the parties, or accord- 
ing to the natural or usual course of things, may result 
from the wrongful act. For instance, a man sells hay 
or grain for the purpose of being fed to cattle, or such 
as is ordinarily used to feed cattle, and it contains a 
substance which poisons the buyer's cattle, the seller 
is responsible for the injury. French v. Vining, 102 
Mass. 132; Wilson v. Dunville, L. R., 4 Ir. 249, and L. 
R. 6 Ir. 210. Soif one sells an animal warranting or 
representing it to be sound, which is in fact infected 
with disease, he is responsible for the damages result- 
ing from a communication of the disease to the buyer's 
other animals, either in an action of tort for the false 
representation,—- Mullett v. Mason, L. R., 1 C. P. 559; 
Jeffrey v. Bigelow, 13 Wend. 518; Faris v. Lewis, 2 B. 
Mon. 375; Sherrod v. Langdon, 21 Iowa, 518; Marsh v. 
Webber, 16 Minn. 418, (Gil. 375)—or in an action on 
the warranty, either in tort (Packard v. Sluck, 32 Vt. 
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9; Smith v. Green, 1 C. P. Div. 92), or even in contract, 
(Black v. Elliot, 1 Fost. & F. 595.) See also Randall v. 
Newson, 2 Q. B. Div. 102. 

In an action for the price of goods sold or of work 
done, the defendant may set up a breach of warranty, 
orafalse representation as to the goods, or a defective 
performance of the work, by way of recoupment of 
the sum that the plaintiff may recover. In England 
this is only allowable so far as it affects the value of 
the goods sold, or the work done. Davis v. Hedges, L. 
R., 6Q. B. 687, and cases there citea. But in this coun- 
try the courts, in order to avoid circuity of action, 
have gone further, and have allowed the defendant to 
recoup damages suffered by him from any fraud, 
breach or warranty, or negligence of the plaintiff, 
growing out of and relating to the transaction in ques- 
tion. It will be enough to cite a few cases in which 
the extent and the reason of the ductrine have been 
clearly brought out. 

In a leading Massachusetts case, in which fraudulent 
representations as to the soundness of a horse sold 
were allowed to be set up in defense of an action ona 
promissory note given for the price, although the horse 
had not been returned to the seller, Mr. Justice 
Dewey, after reviewing the previous decisions in 
England and in New York, said: ‘The strong argu- 
ment for the admission of such evideiuce in ‘eduction 
of damages in cases like the present is that it will 
avoid circuity of action. It is always desirable to pre- 
vent a cross-action where full and complete justice 
can be done to the parties in asingle suit, and it is 
upon this ground that the courts have of late been dis- 
posed to extend to the greatest length compatiblefwith 
the legal rights of the parties, the principle allowing 
evidence in defense or in reduction of damages to be 
introduced, rather than to compel the defendant to 
resort to his cross-action.’’ Harrington v. Stratton, 22 
Pick. 510, 517. And in a later case in that State, Chief 
Justice Bigelow observed that the essential elements 
on whichthe application of the principle of recoup- 
ment depended, were two only: ‘The first is that 
the damages which the defendant seeks to set off shall 
have arisen from the same subject-matter, or sprung 
out of the same contract or transaction, as that on 
which the plaintiff relies to maintain his action. The 
other is that the claim for damages shall be against 
the plaintiff, so that their allowance by way of set-off 
or defense to the contract declared on shall operate to 
avoid circuity of action, and as a substitute for a dis- 
tinct action against the plaintiff tu recover the same 
damages as those relied on to defeat the action.’”’? Saw- 
yer v. Wiswell, 9 Allen, 39, 42. In Bradley v. Rea, 14 
Allen, 20, in an action to recover the price of a num- 
ber of pigs sold in one lot, it was held that the defend- 
ant might set up in defense that the pigs sold were 
warranted or fraudulently represented by the plaintiff 
to be sound, and free from infectious or contagious 
diseases, and prove the existence of such a disease in 
some of the pigs at the time of the sale, which after- 
ward spread to the others, and of which they died. 
Mr. Justice Hoar, delivering judgment, after referring 
to Mullett v. Mason, L. R., 1 C. P. 559, above cited, in 
which it was held that in an actionfor fraudulently 
misrepresenting that acow sold was free from infec- 
tious disease, the buyer, if he placed the cow with others 
which thereby caught the disease and died, could re- 
cover as damages the value of all the cows, said: 
“The nature of the subject-matter of the warranty or 
deceit is such that when animals are sold in one lot 
together the warranty or representation as to the 
whole being single, we can have no doubt that the 
same principle should apply to the extent of a recoup- 
ment; and that the right to recoup in damages should 
not be confined to the diminished value of those which 





are proved to have the disease at the time of the sale.”’ 
14 Allen, 23. A similar decision was made in Rose v. 
Waliace, 11 Ind. 112. 

The later decisions of this court, modifying the 
earlier decision in Thornton v. Wynn, 12 Wheat. 183, 
affirm the same doctrine. Withers v. Greene, 9 How. 
213; Van Buren v. Digges, 11 id. 461; Winder v. Cad- 
well, 14 id. 434; Lyon v. Bertram, 20 id. 149, 154; Rail- 
road Co. v. Smith, 21 Wall. 255; Marsh v. MePherson, 
105 U. S. 709, 717. In Winder v. Caldwell, Mr. Justice 
Grier, who was equally familiar with the common law 
and with the Pennsylvania practice, said: “ Although 
it is true, as a general rule, that anliquidated damages 
cannot be the subject of set-off, yet it is well settled 
that a total or partial failure of vonsideration, acts of 
non-feasance or misfeasance immediately connected 
with the cause of action, or any equitable defense 
arising out of the same transaction, may be given in 
evidence in mitigation of damages or recouped, not 
strictly by way of defalcation or set-off, but for the pur- 
pose of defeating the plaintiffs action in whole or in 
part, and to avoid circuity of action.’’ 14 How. 445. 
In Railroad Co. v. Smith, which was an action against 
a railroad corporation by a contractor to recover the 
price of adraw-bridge, it was held that the defendant 
might show that the construction of the bridge was 
so defective as to make it unfit for its purpose, and 
the draw worked soimperfeotly as to hinder and delay 
the running of cars over it, and might provethe num- 
ber of hands required to work the bridge as it was 
built, and the number that would be unecessary if it 
had been properly constructed. Mr. Justice Field, 
delivering judgment, said: ‘‘ All damages directly 
arising from the imperfect character of the structure, 
which would have been avoided had the structure 
been made pursuant to the contract, and for which the 
defendant might have instituted a separate action 
against the contractors, were provable against their 
demand inthe present action. The law does not re- 
quire a party to pay for imperfect and defective work 
the price stipulated for a perfect structure, and when 
the price is demanded, will allow him to deduct the 
difference between that price and the value of the in- 
ferior work, and also the amount of any direct dama- 
ges flowing from existing defects, not exceeding the 
demand of the plaintiffs. This is a rule of strict jus- 
tice, and the deduction is allowed in a suit upon the 
contract, to prevent circuity of action.’”’ 21 Wall. 261. 

(Omitting details of Pennsylvania statutes and prac- 
tice as to recoupment and counter-claim. ] 

The result of the Pennsylvania decisions may be 
summed up thus: First. Independently of the stat- 
ute, any matcer, either of contract or of tort, immedi- 
ately connected with the plaintiffs cause of action, 
(which would seem to include everything that, could 
be set up by way of recoupment under the law as 
generally understood and administered in the Ameri- 
can courts), may be set up by way of defense to the 
action, and in abatement of the plaintiff's damages 
only. Second. Any matter of contract may be set up 
by way of counter-claim, under the statute, not only 
to defeat the plaintiff's action, in whole or in part, but 
also if the defendant proves that the plaintiff owes him 
more than he owes the plaintiff, for the purpose of re- 
covering the excess against the plaintiff. Third. No 
mere matter of tort can be availed of by the’defendant 
under the statute. 

The defendants in the present case pleaded ‘ pay- 
ment with leave,” etc., and the special matter stated 
in the affidavits of defense previously filed with a 
counter-claim upon the cause of action stated in those 
affidavits. Their purpose in so pleading apparently 
was to give notice to the plaintiff both of the special 
matter to defeat his claim, and also of a defulcation or 
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set-off on which the defendants would ask for a certifi- 
cate and judgment against the plaintiff, under the 
statute, for any balance due from him. In the words 
of Chief Justice Black: ‘‘A notice of special matter 
must state the facts upon which the defendant relies, 
and not either the evidence by which they are to be 
established, or the inferences to be drawn from them.” 
Hartman v. Keystone Ins. Co., 21 Penn. St. 466, 475. 
The plaintiff might perhaps have objected to the admis- 
sion of any other evidence than of payment, for want 
of any notice to him, independently of the affidavits, 
of the matters intended to be relied on by way of de- 
fense and of counter-claim. Finlay v. Stewart, 56 Penn. 
St. 183. But no such objection having been made at 
the trial, it could not be taken forthe first time in 
this court. Calvin v. McClure, 17 Serg. & R. 385; 
Rearich v. Swinehart, 11 Penn. St. 233; Partridge v. 
Insurance Co., 15 Wall. 573, 580. Indeed, no objection 
to the sufficiency of the notice of special matter was 
taken in argument here. 

The special matter stated in the affidavits of defense 
was that the plaintiff came to the defendants’ mill, and 
there solicited and obtained an order for good mer- 
chantable rags, free from infection; that the defend- 
ant had no opportunity to inspect the rags before deliv- 
ery; that the rags sent were infected with the small- 
pox before the plaintiff shipped them; that when some 
of them were unpacked, and used at the defendant's 
mill, the infection in the rags caused the small-pox to 
break out in the mill, in consequence of which some of 
the workmen died, others were disabled from working, 
that it became impossible to hire new ones at the usual 
rates, and customers were deterred from buying the 
defendants’ paper; that by reason of the interruption 
and injury to the defendants’ business thereby occa- 
sioned, and the money paid by the defendants to those 
disabled by the disease, they were put to loss and ex- 
pense far exceeding the amount of the plaintiff's bill; 
that the plaintiff shipped the rags knowing them to be 
infected, and intending to deceive, cheat, and defraud 
the defendants; and that the defendants, as soon as 
they discovered the infection, informed the plaintiff of 
the fact, and held those which had not been consumed 
subject to his order, until their foreman, by mistake, 
used them up. The affidavits concluded by submitting 
that the defendants ought not to pay the prices charged, 
but such amount only as the rags were reasonably 
worth, if any thing; and by asking for a certificate for 
the amount of their damages in excess of what the 
plaintiff might be entitled to. In short, the matter 
stated in the affidavits of defense was asale of rags 
upon a warranty ora fraudulent representation that 
they were clean and free from infection, and a deliv- 
ery by the plaintiff, under that contract of sale, of 
rags infected with the small-pox, causing the breaking 
out of the disease in the defendants’ mill, and conse- 
quent injuries to their workmen and their business. 
The plaintiff, by counter-affidavit of claim, met all the 
issues so notified to him by the defendant’s plea and 
affidavits. 

At the trial, the defendants, as appears by the an- 
swer of their counsel to an inquiry of the court after 
the arguments to the jury, and by the statement 
thereupon made by the court in its charge, did not 
deny the sale and delivery of the rags at the prices 
sued for, but relied on their counter-claim for damages 
on the cause of action growing out of the infected con- 
dition of the rags, both by way of a full defense to the 
plaintiff's action, and also a ground for obtaining a 
certificate and judgment for the damages sustained 
by them in excess of his claim. The defendant of- 
fered evidence tending to show that the contract 
was for clean rags; that the rags delivered were filthy, 
and infected with the small-pox; and that their infec- 
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ted condition caused thebreaking out of the disease jy 
the defendants’ mill. This was of itself sufficient eyj. 
dence to be submitted to the jury of a warranty, and as 
breach of it. A warranty, express or implied, that rag 
sold are fit to be manufactured into paper, is broken, 
not only if they will not make good paper, but equally 
if they cannot be made into paper at all without kill- 
ing or sickening those employed in the manufacture, 

Upon the question whether the plaintiff, when he 
shipped the rags, knew them to be infected with the 
small-pox, and fraudulently represented to the defend- 
ants that they were clean and free from infection, the 
evidence wasas follows: The plaintiff, having been 
called asa witness in his own behalf, admitted on 
cross-examination that the rags were collected by him 
in Pittsburgh and Allegheny city, and the country 
round about, where he knew that the small-pox was 
then epidemic, and that he bought rags from any and 
all dealers, not knowing where they were collected; 
and further testified that the rags were assorted and 
bailed up under his instructions in his establishment, 
and had been bailed up and laid in his warehouse for 
a year or more before; that to the best of his knowl- 
edge and belief they were clean and free from infee- 
tion, and there was no sulphur, carbolic acid, or other 
disinfectant in the bales; and that he never used dis- 
infectants in his establishment. In contradiction of 
this testimony the defendants produced a letter sent 
to them by him with the first invoice of rags, showing 
that he did not then have all the rest on hand; and in- 
troduced the testimony of three work-women in the 
mill that the rags, when opened, smelt strongly of 
sulphur and carbolic acid. This evidence, taken in 
connection with that already mentioned, was, in our 
opinion, sufficient to be submitted to the jury as tend- 
ing to prove that the plaintiff knew that the rags 
which he sold and shipped as clean rags, fit to be used 
in the manufacture of paper, were in fact infected with 
the small-pox, and that he fraudulently represented 
them to be clean, intending to deceive and defraud the 
defendants. 

Upon the question of damages there was distinct 
proof, not only of the rags being so infected with the 
small-pox that they could not be made into paper 
without injury to the workmen, but also of sums paid 
by the defendants to support those workmen who had 
been disabled by the disease, besides evidence that 
the defendants, in consequence of the injury to their 
business by the small-pox introduced inthe rags, were 
obliged to run their mill short-handed, and lost a con- 
siderable part of a profitable country trade. This evi- 
dence was competent for the consideration of the 
jury; and the want of more full and definite proof of 
the amount of damages resulting to the defendants 
from the unfitness of the rags to be manufactured into 
paper, while it might lessen the sum which the jury 
could find in the defendants’ favor, did not justify 
the court in withdrawing the defendants’ claim from 
the jury. 

In the rulings excluding evidence offered by the de- 
fendants in the course of the trial, there was no error. 
The court might properly decline to permit one of the 
defendants to testify in general terms what he estima- 
ted the amount of their damages to be, when he had 
not testified to the items of damages, or to any facts 
upon which his opinion was based. The testimony of 
workmen, not shown to be experts, that the infected 
rags were the cause of small-pox, which they or their 
children had taken, was clearly incompetent. 

But for the reasons above stated, we are of opinion 
that the court erred in instructing the jury that the 
evidence admitted would not justify them in finding 
that the plaintiff knowingly and fraudulently shipped 
to the defendant rags infected with the small-pox, as 
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well as in instructing them that there was no evidence 
which would enable the jury to estimate the amouut 
of damage, if any, which the defendants had sustained, 
and in directing the jury to return a verdict for the 
plaintiff for the whole amount of his claim. The de- 
fendants’ exceptions of these instructions must there- 
fore be sustained, and a new trial had. 

For the guidance of the parties and their counsel, it 
may be well to restate exactly what will be open to the 
defendants upon another trial, By way of recoupment 
or equitable defense, which is limited to defeating the 
plaintiff's action, in whole or in part, the defendants 
may avail themselves of any evidence tending to show 
that by reason, either of a breach of warranty, or of a 
fraudulent representation, the goods were worth less 
than they would have been if they had been such as 
they were warranted or represented to be, as well as 
of any evidence tending to show that the defendants 
suffered damages which in the contemplation of the 
parties. or according to the natural or usual course of 
things, were the consequence of the breach of war- 
ranty, or the fraudulent representation. But under 
their counter-claim,seeking,as permitted by the statute 
of Pennsylvania,not only to defeat the plaintiff's action 
but also to recoveran affirmative judgment against 
him, they can avail themselves only of a claim sound- 
ing in contract in the nature of an action of assumpsit 
upon the supposed warranty. If they failto provea 
warranty, express or implied, the statute can have 
no application, because it extends to no claim sound- 
ing in tort only, whether in the nature of an action of 
deceit or of such an action as these defendants might 
maintain against a person with whom they never had 
any contract, who willfully or negligently introduced 
the small-pox into their mill. 

Judgment reversed, and case remanded to the Cir- 
cuit Court, with directions to set aside the verdict, 
and to order a new trial. 


——_.——_—_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

BOARD OF HEALTH—POWER TO RESTRAIN NUISANCE. 
—The board of health of a town may maintain an 
action against a city to enjoin it from maintaining 
open ditches through the town to conduct sewage from 
the city. subdiv. 9. It is un- 
doubtedly true that the authorities of Brighton could 
not go into the city of Rochester and interfere with its 
sewers. But the collection of foul substances in the 
sewers was not the immediate cause of the nuisance. 
The immediate cause was the discharge by the city of 
the sewage after it was collected in the sewers, into 
‘ open drains constructed by the city across lands in 
the town of Brighton. This discharge was prohibited 
by the order of August 1, 1884. The city, notwith- 
standing the order and in violation of it, continued 
the nuisance and permitted the sewers to continue to 
discharge their contents as before, and it continued 
also to use the ditches it had constructed in the town 
to carry the offensive matter to the creek. It seems 
to us that the order of the board of health related toa 
matter within the town and within the jurisdiction of 
the board. We agree with the Special Term that the 
board could not execute its order by going within the 
city to close the sewers, but the fact that it had no 
power to enforce 4 summary jurisdiction of this kind 
does not justify the conclusion that it could not in- 
‘oke the action of the court to enforce in an orderly 
way the abatement of the nuisance. It is not neces- 
sary to determinine whether the board of health of 
Brighton would have jurisdiction if the nuisance com- 
plained of was merely consequential, that is, if the 

lisance having been created and existing in the city, 


Laws 1882, ch. 351, § 3, 





affected injuriously, by corrupting the air or other- 
wise, the town of Brighton. But in this case the city 
of Rochester constructed and controlled the ditches 
in the town through which the sewage was carried, 
and used them forits purposes. We think the city 
was, within the act, the occupant of the premises in 
the town on which the uuisance existed, and was 
properly served with notice. The claim that the city 
did no new act after the order was made, if material, 
is not well founded in fact. It continued to discharge 
the sewage onto the town as before. If it had re- 
frained from using the sewers the nuisance would 
have abated without further action. March 8, 1887. 
Gould v. City of Rochester. Opinion by Andrews, J. 


EXECUTION — AGAINST PARTNERSHIP PROPERTY.— 
A mere general creditor of a firm, haying no execution 
or attachment, has. no lien whatever upon the per- 
sonal assets of the firm. But when a firm becomes in- 
solvent, and thus it becomes necessary to administer 
its affairs in insolvency, or in a court of equity, then 
the rule is well settled that firm property must be de- 
voted to firm debts, and individual property to the pay- 
ment of the individual debts of the members of the 
firm. If one member of a firm conveys to a person, 
not a member of the firm, all his interest in the firm 
property, the purchaser takes no part in the corpus of 
the firm property, but only such interest as remains 
after the equities between the partners have been ad- 
justed, and the firm debts have been paid and satisfied. 
So too it was decided by Menagh v. Whitwell, 52 N. 
Y. 147, that if all the members of a firm should sever- 
ally convey to different persons each his interest in the 
firm property, the persons so purchasing would not 
take any of the corpus of the firm property, but only 
the interest of each partner after the firm debts were 
paid and the equities between the partners adjusted. 
It is also settled that it would bea fraud upon firm 
creditors for a member of a firm to take firm property 
and apply it upon his individual debts, or for the firm 
to take firm property and apply it upon the individual 
debts of any member of the firm. Ransom v. Van 
Deventer, 41 Barb. 307; Wilson v. Robertson, 21 N. Y. 
587. But one of two partners may transfer all of his 
interests in the partnership property to his copartner, 
and the purchasing partner will be vested with the 
absolute title to the corpus of all the partnership 
property as if it had always belonged to him. Stanton 
v. Westover, 101 N. Y. 264. And allthe members ofa 
firm may sell the partnership property, even if wholly 
insolvent, to a purchaser in good faith, and thus con- 
vey free from the claim of firm creditors a good title 
to the firm property. Instead of selling for cash, they 
may transfer firm property to pay a firm debt. And 
they may transfer the firm property to pay a joint 
debt for which they are jointly liable outside of the 
business of the firm, and the joint creditor will obtain 
agood title to the firm property. Therefore, while 
firm property will not pass under successive sales upon 
executions issued against the individual partners, we 
can see no reason to doubt that such property will pass 
under sale upon a joint execution against allthe part- 
ners issued upon a judgment recovered for any joint 
debt whatever. March 8, 1887. Saunders v. Reilly. 
Opinion by Farl, J. 

JUDGMENT — AGAINST MORTGAGEE IN POSSESSION — 
ESTOPPEL OF MORTGAGOR — ASSESSMENT — MISTAKE 
IN OATH TO ROLL—SALE FOR SEVERAL YEARS’ TAXES. 
—(1) A judgment against a grantee in possession 
under a deed which is really only a mortgage, in an 
action involving the title to the premises, does not 
bind the grantor. (2) The insertion of the word 
“hereof ’’ instead of the words “ of proof,”’ in the oath 
prescribed by chapter 176, Laws of 1851, renders the 
assessment invalid. (3) When a tax sale is made for 
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the aggregate taxes of several years, including one 
year when they were illegally assessed, the entire sale 
will be invalid. March 1, 1887. Shattuck v. Bascom. 
Opinion by Earl, J. 


PLEADING — SUIT AS BY EXECUTOR CONSTRUED AS 
BY INDIVIDUAL — CONTRACT—PROMISES FOR BENEFIT 
OF THIRD.—(1) Where a note in suit contained a 
promise to pay E. B., “‘executor of theestate of H 
M., deceased,’ and in the title to the action, following 
the plaintiff's name, are the words ‘‘executor of the 
last will and testament of H. M. deceased,” but the 
complaint taken as a whole shows a cause of action in 
favor of E. B. individually, the words quoted may be 
treated as a mere descriptio persone, and the action 
may stand as oue in the plaintiff's individual capacity. 
Thompson v. Whitmarsh, 100 N. Y. 35. (2) A promise 
by one for the benefit of a third may give an action by 
the latter against the promisor, and a legal obligation 
of the promisee to the third party will so connect him 
with the transaction as to bea substitute for any 
privity with the promisor. Vroomanv. Turner, 69 N. 
Y. 280. March 1, 1887. Litchfield v. Flint. Opinion 
by Farl, J. 


SALE — DELIVERY — PASSING OF TITLE.— While the 
delivery of personal property to a vendee under an 
executory sale is for a special purpose, as where the 
property is put into the custody of the vendee to meet 
some term of the contract not inconsistent with the 
retention of title by the vendor, such a qualified deliv- 
ery will not pass the title contrary to the intention. 
And where any thing remains to be done to ascertain 
and identify the subject of the sale, the title does 
not pass. In looking at this contract it is apparent 
that it was not contemplated that the title to the ties 
should pass on the ties being deposited on the lands of 
the railroad company. The delivery provided for was 
for the purpose of inspection and selection. The pay- 
ment to be made at that time was an advance, and the 
advance was to be made when the ties were deposited 
at the points designated. The company, by the con- 
tract, were to pay forty-five cents each for first-class 
ties, and thirty-five cents each for what ‘ shall be ad- 
judged " second-class ties upon inspection, pursuant 
to the terms of the contract. The company was not 
bound to take all the ties which might be delivered by 
the vendor upon the lands of the company, upon 
which an advance might be made. It contracted to 
take only first and second-class ties, according to the 
inspection of the person designated,or to be designated, 
as provided by the contract, who in respect to this 
duty was constituted the agent of both parties. The 
power of rejection was involved in the power of selec- 
tion. The inspector might reject unmerchantable ties 
not coming within either of the class mentioned. It 
could not be known until the inspection had been had 
and a separation made,what part of the ties should be 
taken, or what number should be paid for, or what 
sum beyond the advance payment the company was 
bound to pay or the vendors entitled to receive. It 
was not contemplated that there should be an inspec- 
tion for the purpose of ascertaining the quality of the 
ties when the advance payment was made. The com- 
pany could safely advance the fifteen cents on the 
whole number of ties deposited, but the final payment 
wus to be made ‘** when the ties were taken and used,”’ 
and when the number and quality of the ties to be 
taken were ascertained by inspection, the ‘‘ remain- 
der" of the purchase-money would be known. The 
case is within the general principle that where any 
thing remains to be done to ascertain and identify the 
subject of the sale, the title does not pass. What was 
left to be done was not simply to determine by count 
or by a division of the whole number of ties into two 
classes, the amount remaining unpaid, but it involved 





identification and specification also. The case is unlike 
Burrows v. Whitaker, 41 N. Y. 291. In that case the 
vendee was to take all the lumber delivered, irrespeo. 
ive of selection. Nothing remained to be done except 
its separation into classes. In this case the company 
was bound to take only such parts of the ties as should 
be adjudged by theinspector to be first or second-class 
ties. The case is more nearly like the case of Stepheus 
v. Sautee, 49 N. Y. 35. See also Lingham v. Eggleston, 
27 Mich. 324; Bing. Sales, 227 et seq. March 1, 1887 

Cornell y. Clark. Opinion by Andrews, J. 

STATUTE — ACTs 1815, CHAP. 144, 1825, CHAP. 271 — 
WATER RIGHTS.— (1) By chap. 144, Laws of 1813, the 
Seneca Lock Navigation Company was incorporated 
for the purpose of improving navigation between 
Seneca and Cayuga lakes. The act provided: ** When- 
ever the navigation shall be completed, any owner or 
occupant of any land adjoining the said outlet may 
use the waters for mills, or other hydraulic works, but 
such use shall at no time impede the passage of boats, 
or other water crafts or articles, or injure or affect the 
navigation, or the canals, locks, or dams, or appur- 
tenances belonging to the said corporation: Provided 
that nothing in this act shall authorize the said cor- 
poration to use any of the waters of said outlet for any 
other purposes than for the navigation aforesaid.” 
Power was also given to the owners of mills to make 
cuts to conduct the water to their mills, but not so as 
to impede the navigation or “ prevent the company 
from the use of so much water as at all times shall be 
necessary for the purposes of said navigation.”’ Held, 
that is was intended by this statute that the company 
should not use any of the waters for any purpose other 
than for navigation, and only so much as should be 
necessary for that purpose. (2) By chap. 271, Laws of 
1825, the construction of the Cayugaand Seneca canal 
was authorized, and the State was authorized to in- 
vest itself with the right and title to the property and 
privileges of the Seneca Lock Navigation Company and 
the appurtenances thereto belonging and claimed by it 
for the purpose of navigation under its act of incor- 
poration. Pursuant to this act the State acquired the 
canal property. Held, thatthe rights of the State in 
the waters were no greater than those of the origiual 
company, and that a needless waste of the waters in 
the operation of the canal subjected the State to 
damages at the suit of a riparian owner, who had suf- 
fered injury by thus being deprived of water for mill 
purposes. March 1, 1887. Silsby Manufacturing Com- 
pany v. State. Opinion by Peckham, J. 


STOCK—LIFE-TENANT AND REMAINDERMAN—INTER- 
EsT.— (1) A part of the trust fund in question consis- 
ted of shares of stock which the testator owned at the 
time of his death in the Panama Railroad Compauy. 
Prior to the testator’s death a sinking fund had been 
accumulated by the company out of its earnings, in- 
tended for the redemption of its outstanding obliga- 
tions. Subsequent to his death the trustees in con- 
nection with other stockholders in the company sold 
their stock to anew company for $250 per share. By 
the terms of the sale the new company acquired the 
sinking fund, and in consideration therefor paid to the 
stockholders a sum equal to their ratable proportion 
of such fund. This made the price received for their 
stock about $265 per share. In a controversy between 
the life tenant and remaindermen as to the amount 
received on account of the sinking fund, held, that the 
whole amount received for the stock be credited to 
principal, and that the life tenant took no part thereof. 
(2) When by the terms of the will the life tenant isto 
receive the rents, interest and income of the estate, 
cash dividends declared from accumulated earnings 
go to the life tenant. It matters not that a portion of 
the dividend was earned before the testator’s death. 
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and no division as between the life tenant aud the re- 
mainderman can be made on that account; but the 
whole amount as declared goes to the life tenant. As 
soon as the profits in shares of stock are ascertained 
and declared, they cease to be the property of the com- 
pauy, and the owner of the shares becomes entitled to 
the dividend. It at once forms part of his estate. The 
fact that they are made payable at a future time is 
immaterial. (3) The executors classed as income cer- 
tain options of privileges given by various companies 
ju 1881 to subscribe for stocks and bonds. The privil- 
ege or option was to subscribe for and take at par one 
or more bonds or shares of stock for a certain number 
of shares of stock already held by the estate. The 
right to subscribe belonged to the trust estate and ac- 
crued upon condition the estate chose to pay for, or 
purchase the bond or stock. If the option was accepted, 
the purchase operated to increase the capital or change 
its manner of investment, and if not accepted the life 
tenant could neither complain of the choice of the 
trustees, nor in any way control their discretion. We 
think the value did not belong to her, and that the 
decisions of the referee and surrogate’in regard thereto 
were correct. (4) The guardian of Marie Marshall (a 
person of unsound mind) and the guardians for 
Kernochan (an infant) also appeal against allowance 
of compound interest on moneys found due to Mrs. 
Marshall from the testator; first, the testator had the 
principal moneys in hand for the purpose of invest- 
mentand reinvestment but mingled them with his 
own funds. It was not improper therefore under the 
circumstances of this case to charge him with inter- 
est upon interest, as if received in the usual manner, 
for he forebore investment and used the moneys for 
his own convenience. March 8, 1887. In re Final Ac- 
counting of Kernochan. Opinion by Danforth, J. 


TAXATION—DUTY OF SUPERVISORS TO ENTER TAX— 
DELEGATION.— (1) The duty of the board of supervi- 
sors to compute and enter the amount of the tax upon 
the assessment-roll, as required by 2 Rev. Stat. (7th 
ed.) 990, etc., may not be delegated to the individual 
members of the board after its adjournment without 
invalidating the tax and a sale of the premises made 
for non-payment. Bellinger v. Gray, 51 N. Y. 610; 
Thompson v. Barhans, 61 id. 52; Whitney v. Thomas, 
23 id. 281. (2) It is however claimed that the taxes for 
the respective years 1866 and 1867, having been iaw- 
fully imposed and there having been default made in 
the payment thereof, the comptroller acquired juris- 
diction to sell and convey such lands, although the 
sale was also made for an aggregate sum including the 
illegal taxes for other years. We do not think such a 
proposition can be supported. No such sale can be- 
come perfect so as to vest title in the purchaser until 
after an opportunity has been given tothe owner to 
redeem his land and reclaim his title. Westbrook v. 
Wiley. 47 N. Y. 459; Doughty v. Hope, 3 Den. 594. 
Under our scheme of taxation the tax for each year is 
separately levied and returned to the comptroller, and 
he is under no legal obligation, in making asale of 
lands, to join the taxes of different years, or to sell for 
the aggregate sum of all the taxes due for separate 
years upon such parcel of land. The necessary effect 
of such ajoinder of taxes is, therefore to make the 
payment of an illegal tax the condition of the owner's 
right to retain his property and subject him, contrary 
to the meaning and spirit of the statute, to the pay- 
ment of an unjust and illegal exaction as the price of 
his legal right to redeem his property. Upon the sale 
the purchaser is required to bid sufficient to cover al] 
of the taxes claimed against the land, and upon re- 
demption the owner is required to pay the same amount 
with interest. The sale being for an entire sum, it 
cannot be legal beyond the amount for which the 





comptroller was legally authorized to sell the land. 
There can be no division of the sum payabie,and no 
separation which can validate a part and reject the 
rest. It iseither wholly bad or absolutely good. The 
invaiidity of such a sale has been the subject of fre- 
quent discussion among text-writers avd in the cases, 
and the authorities seem to be quite uniform on the 
subject. Burr. Tax., § 113; Cool. Tax. 345. It has been 
repeatedly held that a sale of land for the taxes of 
several years, one of which is void, is an excess of 
jurisdiction in the officer making the sale and renders 
his proceedings void. Moulton v. Blondell, 24 Me. 283; 
Wallingford v. Fiske, id. 386; Hardenburgh v. Kidd, 
10 Cal. 402; Elwell v. Shaw, 1 Greenl. 335; Hall v. 
Kelling, 16 Mich. 135; Santa Clara Company v. 
Southern Pacific Railroad,18 Fed. Rep. 385; Rinde Co. 
v. Howell, 113 I11.250. Many other cases might be cited 
from these and other States, but sufficient have been 
referred to to show that the doctrine stated has the 
support not only of the Federal courts, but also those 
of every State in the Union, except where statutory 
regulations interfere. We therefore conclude that the 
comptroller’s deed, under which the plaintiffs sought 
to make claim to the lumber in question, was wholly 
void, and the plaintiffs’ claim must fail. March 1, 
1887. People v. Hagadorn. Opinion by Ruger, ©. J. 


——__>—__—__ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

BANKS — LIQUIDATION OF NATIONAL — FRAUD — 
BILL FOR RELIEF — AMENDMENT — PARTIES — LIMI- 
TATION — LIABILITY OF STOCKHOLDERS — LIQUIDA- 
TION — INTEREST — Costs.— (1) A bill filed against a 
national bank, and its president, H., alleged that the 
voluntary liquidation of the bank was fraudulent; 
that H. had fraudulently appropriated the funds of the 
bank; aud prayed, among other things, that all sales 
or transfers by the bank or its president be set aside. 
The evidence showed that certain of the stockholders 
had fraudulently conveyed their stock to H., receiving 
therefor property of the bank. The complainants 
amended their bill, bringing in all the stockholders, 
alleging a conspiracy between certain stockholders and 
H. to commit this fraud, and asking relief, and an 
accounting of the indebtedness of the bank, and the 
amounts due from the stockholders to the complain- 
ants under the national banking act. The amended 
bill was excepted to as stating an entirely different 
cause of action, it being alleged that it converteda 
creditors’ bill into a bill for the additional purpose of 
enforcing the statutory liability of the stockholders. 
Held, that the allowance of the amendment was within 
the discretion of the courts, since the allegations of 
the amended bill as to the conspiracy of certain stock- 
holders with H., todefraud the creditors, were germane 
to the original bill; and it was proper, having brought 
the stockholders into court to answer for the liability, 
to bring them in to answer for their complete liability, 
including their statutory liability; and as certain 
stockholders were made to answer for this liability, it 
was proper to bring all the stockholders into court to 
auswer forit. (2) The act of Congress of June 30, 1876, 
§2, provided that when any National bank went into 
voluntary liquidation, the statutory liability of the 
stockholders could be enforced by a bill in equity, in 
the nature of acreditors’ bill brought by a creditor on 
behalf of himself and all other creditors. The original 
bill antedated this section; but it wasin force at the 
time of the amendment of the bill. Held that the act, 
whether it was merely declaratory of the original 
bauking law or not, warranted the amendment. (3) 
All the creditors having been permitted to join com- 





412 


THE ALBANY LAW JOURNAL. 











plainant,and the bill having been subsequently amended 
80 as to allege expressly that it was made on behalf of 
complainant and all other creditors of the bank, it was 
objected that the original bill was thereby converted 
from a bill by him into a bill on behalf of himself and 
all other creditors. Held, that this amendment was 
not error, since ifthe bill had been prosecuted as 
originally framed, it would have appeared that there 
were other creditors, and the distribution would in 
any case have been the same; that is, to each creditor 
his proportionate share. (4) The bill having been filed 
on behalf of complainant and all other creditors, the 
statute of limitations ceased to run against all credi- 
tors who came in under the bill, no matter at what 
time they came in. (5) Under the national banking 
act, the individual liability of the stockholders is an 
essential element of the contract by which the stock- 
holders become members of the corporation; and 
therefore the obligation survives as against the per- 
sonal representatives of a deceased stockholder. (6) 
A stockholder sold certain stock several months be- 
fore the insolvency of the bank, but the transfer was 
not made on the books till the date of the bank’s fail- 
ure. Held, that the stockholder incurred his statutory 
liability; Rev. Stat. U. S., § 5139, declaring that they 
only have the rights and liabilities of stockholders who 
appear to be such, and registered on the books of the 
corporation, the stock being transferable only in that 
way. (7) Afterthe bank went into voluntary liquida- 
tion, several creditors took in payment of their claims 
paper belonging to the bank, with the bank’s guar- 
anty of payment, which paper was not paid. Held, 
that such creditors were not entitled to distribution 
of the assets obtained by enforcement of the statutory 
liability of the stockholders, since after the bank 
went into liquidation, its powers being limited to the 
collection of assets and the payment of debts, it could 
not guarantee payment. (8) As the liability of the 
stockholder is for the contracts, debts, and engage- 
ments of the bank, and as these would draw interest 
as against the bank, it is not error to allow interest 
thereon as against the stockholders. (9) The book-ac- 
counts of depositors draw interest from the date of 
suspension; the act of going into liquidation dispens- 
ing with demand. (10) The master allowed twenty 
per cent of the amount of the debts for expenses of 
receiver asa charge against the stockholders. Held 
error, since the receiver was not the statutory receiver 
appointed by the comptroller in a case of voluntary 
liquidation under his supervision, but was one appoin- 
ted under the original bill, when it sought only the 
collection of the assets of the bank, against which the 
expenses of the receivership were properly charge- 
able; and further, the receiver was not necessary to 
the enforcement of the stockholders’ liability, which 
was being enforced by the creditors themselves. (11) 
It was error also to charge the stockholders with 
claims of persons who failed to appear and prove their 
claims, since no one who so fails is entitled to recover. 
March 28, 1887. Richmond vy. Irons. Opinion by 
Matthews, J. 


INSURANCE — MARINE —‘‘ ATLANTIC TRADE ’’—CON- 
STRUCTION OF POLICY — OVER-INSURANCE — CARGO.— 
(1) A vessel, whose home port was known to the in- 
surer to be New Orleans, was insured “ to navigate the 
Atlantic ocean between Europe and America, and to 
be covered in port and at sea.” A clause of the policy 
was: ‘ Warranted by the assured not to use port or 
ports in eastern Mexico, Texas, or Yucatan, nor 
anchorage thereof, during the continuance of this in- 
surance, nor ports on the West India islands between 
July 15 and October 15, nor ports on the north-east 
coast of Great Britain beyond the Thames, nor ports 
on the continent of Europe north of Antwerp, between 





November 1 and March 1.’’ The vessel was lost on a 
voyage from New Orleans to Liverpool, in the Gulf of 
Mexico. Held, that the vessel was covered by the in- 
surance at the time of the loss; the language of the 
policy describing the trade which she was engaged, 
rather than confining the insurance to those portions 
of her voyages which were inthe Atlantic. (2) An 
over-insurance of the cargo is not a breach of warranty 
by the owner of the vessel not to insure his interest in 
the vessel beyond a certain amount. An over-insur- 
ance of cargo, growing out of insurance by a banking 
firm to protect them as acceptors of drafts drawn by 
the captain on them to meet disbursements in the pur- 
chase of timber, which composed the cargo, does not 
tend to establish that the loss of the vessel was fraudu- 
lent. March 28, 1887. Merchants’ Mut. Ins. Co. vy. 
Allen. Opinion by Waite, C. J. 


TAXATION — “‘MONEYED CAPITAL’? — NATIONAL 
BANK — TRUST COMPANIES — SAVINGS BANK — MUNIC- 
IPAL BONDS— STOCK OF FOREIGN CORPORATIONS.— 
Under the New York act of July 1, 1882, § 312, declar- 
ing that stockholders in banks organized under the 
authority of the State or of the United States shall be 
assessed for the value of their shares of stock, it was 
claimed that these taxes were void under Rev. Stat. 
U. S., § 5219, forbidding the taxes assessed on the 
stockholders to be ata greater rate than those as- 
sessed on other moneyed capital in the hands of in- 
dividual citizens of the State, since the assessment 
rolls showed that the securities of life insurance com- 
panies, the stock of corporations incorporated under 
the laws of New York, the deposits of savings banks, 
the stock of trust companies, the stock of companies 
created outside of the State, and owned in the State, 
virtually escaped taxation. Held,that this property, ex- 
cepting that of savings banks and trust companies, was 
not the ‘‘ moneyed capital in the hands of individuals” 
contemplated by section 5219; the purpose of that 
section being to prevent unjust discrimination against 
United States banks, and therefore ‘“‘moneyed capital’ 
meant capital engaged in the operations of banking; 
capital that is money, or is being used as a source of 
profit as money. Van Allen v. Assessors, 3 Wall. 573: 
Lionberger v. Rouse, 9 id. 468; Hepburn v. School 
Directors, 23 id. 48. The subject was further con- 
sidered in the cases of Adams v. Nashville, 95 U. 
S.19; People v. Weaver, 100 id. 539; Supervisors 
v. Stanley, 105 U.S. 305; Hills v. Exchange Bank, 
id. 319; Evansville Bank v. Britton, id. 322; and Cum- 
mings v. National Bank, 101 id. 153. (1) It follows, 
as a deduction from these decisions, that ‘‘ moneyed 
capital in the hands of individual citizens * does not 
necssarily embrace shares of stock held by them in all 
corporations whose capital is employed, according to 
their respective corporate powers and privileges, in 
business carried on for the pecuniary profit of share- 
holders, although shares in some corporations, accord- 
ing to the nature of their business, may be such 
moneyed capital. The rule and test of this difference 
is not to be found in that quality attached to shares 
of stock in corporate bodies generally, whereby the 
certificates of ownership havea certain appearance of 
negotiability, so as easily to be transferred by delivery 
under blank powers of attorney, and to be dealt in by 
sales at the stock exchange, or used as collaterals for 
loans, as though they were negotiable security for 
money. This quality, in a greater or less degree, per- 
tains to all stocks in corporate bodies, the facility of 
their use in this way being in proportion to the esti- 
mated wealth and credit, present or prospective, of 
the corporation itself. Neither is the difference to be 
determined by the character of the investment in 
which, either by law or in fact, the bulk of the capital 
and the accumulated surplus of the corporation is 
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from time to time invested. It does not follow, be- 
* pause these are invested in such a way as property to 
coustitute moneyed capital, that the shares of stock in 
the corporations themselves must necessarily be 
within the same description. Such is the case of in- 
surance companies, in respect to which it was held in 
People v. Commissioners, that shares of stock in them 
were not taxable as ** moneyed capital in the hands of 
individual citizens,’ and that the language of the act 
of Congress does not include moneyed capital in the 
hands of corporations. The true test of the distinction 
therefore can only be found in the nature of the busi- 
ness in which the corporation is engaged. The key to 
the proper interpretation of the act of Congress is its 
policy and purpose. The object of the law was to 
establish a system of national banking institutions, in 
order to provide a uniform and secure currency for the 
people, and to facilitate the operations of the treasury 
ot the United States. The capital of each of the banks 
in this system was to be furnished entirely by private 
individuals; but for the protection of the government 
and the people, it was required that this capital, so far 
as it was the security for its circulating notes, should 
be invested in the bonds of the United States. These 
bonds were not subjects of taxation; and neither the 
bonds themselves, nor their capital, however invested, 
nor the shares of stock therein held by individuals, 
could be taxed by the States in which they were loca- 
ted without the consent of Congress, being exempted 
from the power of the States in this respect, because 
these banks were means and agencies established by 
Congress in execution of the powers of the govern- 
ment of the United States. It was deemed consistent 
however with these national uses, and otherwise ex- 
pedient, to grant to the States the authority to tax 
them within the limits of a rule prescribed by the law. 
In fixing those Jimits it became necessary to prohibit 
the States from imposing such a burden as would pre- 
vent the capital of individuals from freely seeking in- 
vestment in institutions which it was the express ob- 
ject of the law to establish and promote. The busi- 
ness of banking, including all the operations which 
distinguished it, might be carried on under State laws, 
either by corporations or private persons, and capital 
in the form of money might be invested and employed 
by individual citizens in many single and separate 
operations, forming substantial parts of the business 
of banking. A tax upon the money of individuals, in- 
vested inthe form of shares of stock in national banks, 
would diminish their value as an investment, and 
drive the capital so invested from this employment, if 
at the same time similar investments and similar em- 
ployments, under the authority of State laws, were 
exempt from an equal burden. The main purpose 
therefore of Congress, in fixing limits to State taxation 
on investments in the shares of national banks, was to 
render it impossible for the State, in levying sucha 
tax, to create and foster an unequal and unfriendly 
competition, by favoring institutions or individuals 
carrying on a similar business and operations and in- 
vestments of alikecharacter. The language of the act 
of Congress is to be read in the lightof this policy. 
Applying this rule of construction, we are led, in the 
first place, to consider the meaning of the words 
“other moneyed capital,’ as used in the statute. Of 
course it includes shares in national banks; the use 
of the word ‘‘other”’’ requires that. If bank shares 
were not moneyed capital, the word “other” in this 
connection would be without significance. But 
“moneyed capital’? does not mean all capital the value 
of which is measured in terms of money. In this 
sense, all kinds of real and personal property would be 
embraced by it, for they all have an estimated value as 
the subjects of sale. Neither does it necessarily in- 





clude all forms of investment in which the interest of 
the owner is expressed in money. Shares of stock in 
railroad companies, mining companies, manufacturing 
companies, and other corporations are represented by 
certificates showing that the owner is entitled to an 
interest, expressed in mouey value, in the entire capi- 
tal and property of the corporation; but the property 
of the corporation which constitutes its invested capi- 
tal may consist mainly of real and personal property, 
which in the hands of individuals no one would think 
of calling moneyed capital, and its business may not 
consist in any kind of dealing in money, or commer- 
cial representatives of money. So far as the policy of 
the government in reference to national banks is con- 
cerned, it is indifferent how the States may choose to 
tax such corporations as those just mentioned, or the 
interest of individuals in them, or whether they should 
be taxed at all. Whether property interests in rail- 
roads, in manufacturing enterprises, in mining invest- 
ments, and others of that description, are taxed or ex- 
empt from taxation, in the contemplation of the law, 
would have no effect upon the success of national 
banks. There is no reason therefore to suppose that 
Congress intended, in respect to these matter, to inter- 
fere with the power and policy of the States. The 
business of banking, as defined by law and custom, 
consists in the issue of notes payable on demand, in- 
tended to circulate as money where the banks are 
banks of issue; in receiving deposits payable on de- 
mand; in discounting commercial paper; making loans 
of money on collateral security; buying and selling 
bills of exchange; negotiating loans, and dealing in 
negotiable securities issued by the government, State 
and national, and municipal and other corporations. 
These are the operations in which the capital invested 
in national banks is employed, and it is the nature of 
that employment which constitutes it, in the eye of 
this statute, ‘‘ moneyed capital.’’ Corporations and 
individuals carrying on these operations do come into 
competition with the business of national banks, and 
capital in the hands of individuals thus employed is 
what is intended to be described by the act of Con- 
gress. That the words of the law must be so limited 
appears from another consideration. They do not em- 
brace any moneyed capital in the sense just defined, 
except that in the hands of individual citizens. This 
excludes moneyed capital in the hands of corporations, 
although the business of some corporations may be 
such as to make the shares therein belonging to indi- 
viduals moneyed capital in their hands, as in the case 
of banks. A railroad company, a mining company, an 
insurance company, or any other corporation of that 
description, may have alarge part of its capital inves- 
ted in securities payable in money, and so may be the 
owners of moneyed capital; but as we have already 
seen, the shares of stock in such companies held by in- 
dividuals are not moneyed capital. The terms of 
the act of Congress therefore include shares of stock 
or other interests owned by individuals in all enter- 
prises in which the capital employed in carrying on its 
business is money, where the object of the business is 
the making of profit by its useas money. The moneyed 
capital thus employed is invested for that purpose in 
securities by way of loan, discount, or otherwise, 
which are, from time to time, according to the rules of 
the business, reduced again to money, and reinvested. 
It includes money in the hands of individuals em- 
ployed in a similar way, invested in. loans, or in secu- 
rities for the payment of money, either as an invest. 
ment of a permanent character, or temporarily, with 
a view to sale or repayment and reinvestment. In this 
way the moneyed capital in the hands of individuals 
is distinguished from what is known generally as per- 
sonal property. Accordingly, it was saidin Evans- 
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ville Bank v. Britton, 105 U. 8. 322: ** The act of Con- 
gress does not make the tax on personal property the 
measure of the tax onthe bank shares in the State, 
but the tax on moneyed capital in the hands of the in- 
dividual citizens. Credits, money loaned at interest, 
aud demands against persons or corporations, are more 
purely representatives of moneyed capital than per- 
sonal property, so faras they can be said to differ. 
Undoubtedly there may de said tobe much personal 
property exempt from taxation without giving bank 
shares a right to similar exemption, because personal 
property is not necessarily moneyed capital. But the 
rights, credits, demands, and money at interest men- 
tioned in the Indiana statute, from which bona fide 
debts may be deducted, all mean moneyed capital in- 
vested in that way.”’ This definition of moneyed capi- 
tal in the hands of individuals seems tous to be the 
idea of the law, and ample enough to embrace and se- 
cure its whole purpose and policy. From this view,!it 
follows that the mode of taxation adopted by the State 
of New Yorkin reference to its corporations, exclud- 
ing for the present trust companies and savings banks, 
does not operate in such a way as to make the tax as- 
sessed upon shares of national banks at a greater rate 
than that imposed upon other moneyed capital in the 
hands of individual citizens. This is the conclusion 
reached on similar grounds by the Court of Appeals of 
New York. Inthe case of McMahon vy. Palmer, 102 
N. Y. 176, that court said: ‘‘ Oursystem of laws, with 
refereuceto the taxation of incorporated companies 
and capital invested therein, has been carefully framed 
with a view of reaching all taxable property, and sub- 
jecting it to equality of burden, so far as that object is 
attainable in a matter socomplex. In view of the wide 
variation in the employable value of such investments, 
and the frequent mutations in their conditions, it is 
by no means certain that this object has not been at- 
tained with reasonable accuracy. It is quite olear, 
from even this cursory review of the statute, that if 
any discrimination is made by our laws in taxing capi- 
tal invested, it is not tothe prejudice of that em- 
ployed in banking corporations. Even if this were not 
the result of the statute, we are of opinion that invest- 
ments in the shares of companies named do not come 
within the meaning of that clause in the Federal stat- 
utes referring to other moneyed capital in the hands 
of individuals. That phrase, as generally employed, 
distinguishes such capital from other personal prop- 
erty and investments in the various manufacturing 
and industrial enterprises. And this is the sense in 
which it is used in our tax laws, as appears by refer- 
ence to the statute.’ (2) Trust companies are subject, 
under the New York act of 1857, to taxation on the 
value of theircapital stock for local purposes, and by 
Laws New Yew 1881, ch. 361, are subject to a fran- 
chise tax, in the natureof an income tax, payable to 
the State. Held, that not being “‘ banks,”’ in the com- 
mercial sense of the word, and not performing the 
functions of banks in the exchanges of commerce, and 
it not appearing that less rate of taxation falls on this 
form of capital than that imposed on sharesof na- 
tional bank stock, trust companies furnish no argu- 
ment against the validity of section 312, New York 
act July 1, 1882. (3) Laws N. Y. 1857, ch. 456, § 4, ex- 
empts from taxation, as such, deposits in savings 
banks. Held, no violation of section 5219, Rev. Stat. 
U. S., since savings banks in no sense compete with 
national banks. (4) The municipal bonds of the city 
of New York are not subject to taxation. Held, no 
violation of Rev. Stat. U. S., §5219, since such bonds 
are means of carrying on the work of government, and 
do not come within the reason of the rules established 
by Congress for the taxation of national bank shares. 
(5) Stocks of foreign corporations held in New York, 





having no situs in that State, and by the judicial 
decisions of that State not being proper subjects of 
taxation there, their non-taxation is not a violation of 
the rule embodied in section 5219, Rev. Stat. U.s, 
April 4, 1887. Mercantile Nat. Bank of New York y, 
Mayor, etc., of New York. Opinion by Matthews, J, 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ADMINISTRATOR—FOREIGN—ACTION ON MORTGAGE 
NOTES—SITUS OF PROPERTY.—M., who was domiciled 
in Illinois, died intestate in Colorado while tempo- 
rarily sojourning there, having with him at the time 
notes given by parties domiciled in Kansas, and a 
mortgage securing them upon lands in Kansas. Let- 
ters of administration were taken out in Colorado by 
the widow, who there came into possession of the 
notes and mortgage. Letters of administration were 
also granted to ason of the intestate in Illinois, but 
the notes and mortgage never came into his posses- 
sion. No administration was ever taken out in Kan- 
sas. The administratrix appointed in Colorado 
brought an action in Kansas to recover upon the notes 
and to foreclose the mortgage, but the defendants 
claimed that the notes and mortgage were not assets 
in the hands of the plaintiff, and denied her right to 
maintain the action. Held, that the title to the debt 
evidenced by the notes and mortgage did not vest in 
the plaintiff, and that she cannot maintain the action. 
Noonan v. Bradley, 9 Wall. 405; Insurance Co. y. 
Lewis, 97 U.S. 682. The mere fact that the notes and 
mortgage chanced to be in Colorado does not give 
plaintiff title to them, nor make them assets in her 
hands. Prior to the death of the intestate the notes 
had no fixed situs, but followed the domicile of the 
owner, wherever that might be. After his death they 
lost their transitory character, and became local. The 
principal administration, to which all others are sub- 
ordinate, is at the domicile of the intestate, and the 
universally recognized rulé of law is that the succes- 
sion to and distribution of personal estate is governed 
by the law of the place where the intestate was domi- 
ciled at the time of his death. ‘ The original admin- 
istrator therefore, with Jetters taken out at the place 
of the domicile, is invested with the title to all the 
personal property of the deceased, for the purpose of 
collecting the effects of the estate, paying the debts, 
and making distribution of the residue according to 
the law of the place and directions of the will, as the 
case may be.’’ Wilkins v. Fllett, 9 Wall. 740; Story 
Confl. Laws, §379. However the letters of adminis- 
tration confer no authority beyond the limits of the 
State granting them. The title ucquired by the ad- 
ministrator of the domicile is but a fiduciary one, and 
can only be enforced in another State by permission 
of its laws. No State is required under any rule, to 
surrender the effects or debts due to an intestate domi- 
ciled elsewhere, to the prejudice and injury of its own 
citizens. Although the title and right of the domi- 
ciliary administrator may be recognized ex comitate, 
it is subject to the rights of the creditor of the estate 
where the assets exist, or the debtor of the deceased 
resides. It would be very unjust to require creditors 
in this State to seek their remedy in another jurisdic- 
tion when there were assets here, and it is well 
tled that the creditors of each State are entitled to 
payment before the assets of the estate are withdrawn 
to another jurisdiction. Story Confl. Laws, § 512. So 
the rule has become established that debts, such as are 
evidenced by promissory notes are bona notabilia at 
the dnmicile of the debtor. The Supreme Court of 
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the United States epitomized the law ou this question 
where it is said: ‘“‘' The general rule of law is well set- 
tled, that fur the purpose of founding administration, 
all simple contract debts are assets at the domicile of 
the debtor, and that the locality of such a debt for 
this purpose is not affected by 4 bill of exchange or 
promissory note having been given for it, because the 
pill or note does not alter the nature of the debt, but 
is merely evidence of it, and therefore the debt is as- 
sets where the debtor lives, without regard to the 
place where the instrument is found or payable.” 
Wyman v. Halstead, 109 U. 8. 654; Chapman v. Fish, 
6 Hill, 554; Attorney-General v. Bouwens, 4 Mees. & 
W. 171-191; Owen v. Miller, 10 Ohio St. 136; Thomp- 
sou v. Wilson, 2N. H. 291; McCarty v. Hall, 13 Mo. 
480; Willard v. Hammond, 1 Fost. 382; Shakespeare 
vy. Fidelity Ins. Co., 97 Penn. St. 173; Dial v. Gary, 14 
8. C. 575; Life Ins. Co. v. Woodworth, 111 U. S. 138; 
1 Wms. Ex’rs, 426. Tne courts are not entirely uni- 
form in their holding upon this question. Some of 
tie authorities hold that the title to these evidences 
of debt is not only in the domiciliary administrator, 
but that they are assets in his hands, instead of at the 
domicile of the debtor. Eells y. Holder, 2 McCrary, 
622; 12 Fed. Rep. 668; Speed v. Kelly, 59 Miss. 47. 
The ouly conflict however is in regard to whether 
they are assets at the domicile of the intestate or at 
the domicile of the debtor. No authority to which 
our attention has been called holds that the mere fact 
that the evidences of debt happen to fall into the 
hands of an ancillary administrator appointed ata 
place other than the domicile of the intestate or of 
the debtor vests the title to the debt in him. St. 
Jobn v. Hodges, 9 Baxt. 334; Stevens v. Gaylord, 11 
Mass. 267, distinguished. ‘If a foreigner ora citizen 
of any other of the United States dies leaving debts 
and effects in this State, these can never be collected 
by an administrator appointed in the place of his 
domicile, and we uniformly grant administration to 
some person here for that purpose. This is the rule of 
the common law, and it is adopted, as we understand, 
in most of the United States.’’ By the authority of 
Wyman vy. Halstead, supra, it is settled that neither 
the place of payment of simple contract debts like 
promissory notes, nor the place where they happen to 
be found, is important or controlling. It has been de- 
cided that payment to an administrator appointed in 
the State in which the intestate had his domicile at 
the time of his death is good against any administra- 
tor appointed elsewhere (Wilkins v. Ellett, 9 Wall. 
740; Wyman v. Halstead, 109 U. S. 656), and it has 
becn held in this State, that in the absence of any op- 
posing administration, the courts in this State, ex 
comitate, will recognize the title and possession of per- 
sonal property in this State in an administrator ap- 
pointed in the domicile of the decedent, and that pay- 
ment tosuch an administrator of a debt due to the 
decedent will be good. Denny v. Faulkner, 22 Kans. 
96. If there are no creditors outside of the domicile 
of the intestate, debtors of the estate elsewhere might 
make settlement with the principal administrator, and 
secure a full discharge of the debt, but they cannot 
obtain a valid release from an auxiliary administrator 
appoiuted in a jurisdiction other than where the 
debtor resides. The only authority possessed by the 
plaintiff was derived from the law of Colorado, and 
her administration was subsidiary to the administra- 
tion in Illinois. It does not appear that there were 
any debts due from the estate in Colorado, but the ex- 
teut of her authority was to administer upon the as- 
sets of the estate locally situated there, and after pay- 
ing the creditors in that jurisdiction, to remit the 
residue to the principal administrator in Illinois. 
Kans. Sup. Ct., March 2, 1887. Moore v. Jordan. 
Opinion by Johnston, J. 





CRIMINAL LAW—CUMULATIVE SENTENCES.—As the 
Sunday law of 1794 does not make each distinct act of 
worldly employment done by the same person on any 
one day a separate offense, therefore one violating the 
law, though such violation be continued by separate 
acts through an eutire day, subjects himself to but 
one fine for all the infractions of such day. Friede- 
born’s business was that of a vendor of tobacce, 
cigars, etc., and he was not less a vendor though on 
Sunday, the 5th of October, he sold but one cigar, nor 
would he have been more so had he on that day sold 
all the goods of which he was possessed. In either 
case he was engaged in his worldly employment, and 
that employment could not be changed or its charac- 
ter altered by the number of articles sold or the time 
required for its performance. Nor is the construc- 
tion which we thus put upon our statute anew one, 
for we have a ruling on the British statute, which so 
far as the offense charged inthe present case is con- 
cerned, is precisely similar to ourown. The case to 
which we refer is that of Crepps v. Durden, 2 Cowp. 
640. The action was trespass brought against a jus- 
tice of the peace for issuing four warrants for the col- 
lection of four several fines imposed on the plaintiff 
on conviction under the statute of 29 Charles IT, ch. 7, 
for selling small hot loaves of bread on the Lord’s 
day, commonly called Sunday. These four several 
acts of selling the loaves or rolls were done on the 
same Sunday, and it was contended that uuder the 
act there could be but one conviction; in other words, 
that the four sales constituted but one offense, aud so 
it was held in the King’s Bench. Lord Mansfield, de- 
livering the opinion of the court, said: “ The first 
question is whether any objection can be made to the 
legality of the convictions before they were quashed? 
In order to see whether it can, we will state the ob- 
jection; itis this, that here are three convictions of 
a baker for exercising his trade on one and the same 
day, he having been before convicted of exercising 
his ordinary calling on that identical day. If the act 
of Parliament gives authority to levy but one penalty 
there is an end of the question, for there is no penalty 
at common law. On the construction of the act of 
Parliament the offense is ‘exercising his ordinary 
trade ou the Lord’s day;’ and without any fractions 
of aday, hours or minutes. Itis but one entire of- 
fense, whether longer or shorter in point of duration; 
so whether it consist of one or many particular acts. 
The penalty incurred by this offense is five shillings. 
There can be but one offense on one and the same day. 
It will be seen that the case in hand and that cited 
are so nearly alike that were it a decision of this court 
it must be regarded as a final determination of the 
contention; as it is, we regard the reasoning as so 
conclusive that we do not hesitate to adopt it. Penn. 
Sup. Ct., Oct. 4, 1886. Friedeborn v. Commonwealth. 
Opinion by Gordon, J. 


DAMAGES—ACTION OF CONTRACT—EVIDENCE.—In an 
action to recover for breach of an agreement, by 
which defendant bound himself ‘‘not to engage in 
hotel business within the limits of Ogden City, dur- 
ing the time plaintiff is proprietor of the Chamberlin 
House, in said city of Ogden, under that name and 
style,’ which agreement is alleged to be part of the 
consideration for the purchase by plaintiff of said 
hotel from defendant, testimony asto the value of 
the property with the contract in foree and with it 
broken is not admissible. As averred, the plaintiff 
was damaged by the diversion from his hotel of pa- 
trons that would otherwise have come to it. The 
damages consisted in the loss of the profits of the pat- 
ronage, not in the depreciation of the value of the 
real estate and other property. The damage to the 
hotel business was the natural and immediate conse- 
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quence of the breach. The depreciation of the value 
of the tangible property was a consequence of the in- 
jury and damage to the business. The plaintiff should 
have claimed special damages in his complaint, and 
should have set up the special facts that authorized 
their recovery if he wished to make such a demand. 
How long defendant would continue the business de- 
pended on his will; it might be for a short time, or 
continue as long as plaintiff should keep the hotel 
purchased by him under the Chamberlin name. The 
plaintiff might quit keeping the house on any day; he 
might continue during his natural life; his death 
might occur atany minute. In eitherevent, the de- 
fendant’s obligation with respect to the future would 
instantly cease. Plaintiff could not transfer his good- 
will by any means. The defendant agreed that plain- 
tiff should have the benefit of his good-will foran in- 
definite term. The period was indefinite, because its 
duration depended on contingencies that could not be 
known. Its prospective value could not be ascer- 
tained, because the term of its enjoyment could not 
be known. The value of the good-will with respect to 
the future must have been conjectural. An opinion 
as to the value of the use of the name, with the good- 
will, in connection with the hotel, for a given term, 
would be heard upon more reliable data, and these 
data would be more reliable if the term had expired, 
because the conditions and circumstances attending 
it and affecting its value could then be seen and un- 
derstood. By what means can a witness ascertain the 
definite effect of the good-will on the price or value of 
the real estate when the term of its enjoyment is so 
uncertain? Such an opinion must be imaginary, con- 
jectural and speculative in the extreme. It is not 
like the benefit of a covenant running with the land 
accompanying it forever. If the advantages from the 
absence of another hotel kept by Chamberlin had 
been secured by the agreement, so that they could be 
passed by the plaintiff, with the realty, to the as- 
signee, lessee or grantee, its effect upon the market 
value of the realty could be better estimated. The 
breach of contract by defendant wasin opening and 
keeping the new house, and the primary and immedi- 
ate result was the diversion of patronage from plain- 
tiff's hotel, and thereby damage to him in the sum of 
$10,000, as alleged. The effect on the value of the ho- 
tel was produced by the diversion of patronage and 
the loss in business or profits. Had there been no 
diversion of customers or loss of profits in the hotel 
business, there would have been no depreciation in 
the value of the hotel from the breach complained of. 
The diversion and loss intervened between the breach 
in opening the new house by Chamberlin and the de- 
preciation in value of the old hotel of Larkins. The 
first link in the connection is between the breach and 
loss of profits; the second, between that loss and the 
depreciation of the value of the hotel. One is pri- 
mary, the other secondary; one immediate, the other 
mediate; and as we have already seen, the damages 
from depreciation in the value of the real estate is not 
certain, or capable of certain ascertainment. They 
are largely speculative and contingent. Burckhardt 
v. Burckhardt, 42 Ohio St. 474, disapproved; Batch- 
elder v. Sturgis, 3 Cush. 201, cited. Utah Sup. Ct., 
Feb. 2, 1887. Larkins v. Chamberlin. Opinion by 
Zane, C. J. Boreman, J., dissented. 


EvIDENCE—GOOD CHARACTER.—In an action on a 
fire insurance policy, where the defense is that the 
plaintiff purposely fired the property, evidence of the 
plaintiff's good character as to morality and honesty 
is not admissible. Some of the text writers and sev- 
eral of the earlier reported cases approve the doctrine 
that wherea criminal act is charged, even in a civil 
action other than slander or libel, the charge must be 





established beyond a reasonable doubt before a recoy- 
ery can be had by the party making the charge. 2 
Greenl. Ev., § 408; Tayl. Ev. 97; Bish. Mar. & Div., 
§ 644; Thurtell v. Beaumont,8 E. C. L. 538; Barton 
v. Thompson, 46 Iowa, 130; S. C., 26 Am. Rep. 131; 
Lexington Ins. Co. v. Paver, 16 Ohio, 324; McConnel 
v. Mutual Ins. Co., 18 Ill. 228; Thayer v. Boyle, 30 
Me. 475; Kane v. Hibernia Ins. Co., 38 N. J. L. 441 
The more recent authorities are however decidedly 
adverse to this view. In the case of Barton v. Thomp- 
son, supra, the rule applied by the learned judge be- 
low was distinctly sanctioned by the Supreme Court 
of Iowa. The same learned court, constrained by the 
weight of authority, expressly overruled Barton y. 
Thompson in the more recent case of Welch v. Jugen- 
heimer, 56 Iowa, 11; S. C., 41 Am. Rep. 77. So also 
the Supreme Court of New Jersey in Kane v. Hiber- 
nia Ins. Co., 38 N. J. L. 441, following the authority 
of Greenleaf and the libel and slander cases, adopted 
the rule contended for by the appellee. Upon an ex- 
haustive review of the same subject the Court of Ap- 
peals in New Jersey overruled the former decisions in 
Kane v. Hibernia Ins. Co., 38 N. J. L. 441. In this 
last case some of the judges undertook to maintain a 
distinction between cases such as this and cases of 
libel and slander, while others refused their assent to 
the attempted distinction, apparently favoring the 
abrogation of the rule in all civil cases. Indeed so 
far as we have observed, all the courts which ip some 
of the earlier cases applied the rule under considera- 
tion to civil actions, more latterly have receded from 
their former holdings in that regard. Jones vy. 
Greaves, 26 Ohio St. 2; Lyon v. Fleahman, 34 id. 151; 
Blaeser v. Milwaukee Ins. Co., 37 Wis. 31; Marshall 
v. Thames Ins. Co., 43 Mo. 586; Rothschild v. Ameri- 
can Ins. Co., 62 id. 356; Senmidt v. New York Ins. 
Co., 1 Gray, 529; Bissell v. Wert, 35 Ind. 54; Scott v. 
Home Ins. Co., 1 Dill. 106; Cooley Torts, 208; May 
Ins., $583. It may therefore be considered as estab- 
lished that in civil actions of this class the right of the 
parties are to be determined by a preponderance of 
theevidence. Being a civil action, it is subject to all 
the rules which belong to actions of that class, with- 
out regard to the fact that the matter in issue may in- 
volve the imputation of the crime. This applies as 
well to the admissibility of evidence in respect to the 
character of the parties as to all the other distinc- 
tions between civil and criminal actions. Welch v. 
Jugenheimer, 56 Lowa, 11; S. C., 41 Am. Rep. 77; Bar- 
ton v. Thompson, 56 Iowa, 571; S. C., 26 Am. Rep. 181; 
Gebhart v. Burkett, 57 Ind. 378; S. C., 26 Am. Rep. 
61, and cases cited. Ind. Sup. Ct., March 9, 1887. Con- 
tinental Ins. Co. v. Juchnichen. Opinion by Mitch- 
ell, J. 


INNKEEPER—GUEST OR BOARDER.—The defendant 
was an inukeeper. In the same house he carried on 
the business of a hotel and also a bvoarding-house. 
The plaintiff came there as a traveller, and was re- 
ceived as a guest on orabout the 10th day of Febru- 
ary, 1885. Does the evidence in the case conclusively 
show that the relations of the plaintiff had been 
changed from guest to boarder at the time the goods 
were taken, which was about two weeks after his ar- 
rival? It is often a question of no little intricacy to 
determine who are guests, especially where the hotel 
is also a boarding-bouse. Ifa person puts up at an 
inn as a traveller, and he is received as such, the reli- 
tion of innkeeper and guest is immediately estab- 
lished, with all its rights and liabilities; and once es- 
tablished, neither duration of time nor a special 
agreement in respect to price, necessarily changes 
such relation, which continues so long as the person 80 
received sojourns as atraveller, which is also to be 
presumed until the contrary appears. Norcross v. 
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Norcross, 53 Me. 169; Lush v. Bellote, 22 Minn. 468; 
Berkshire Woolen Co. v. Proctor, 7 Cush. 417; 1 
Smith Lead. Cas. 412; Story Bailm., § 477; Jalie v. 
Cardinal, 35 Wis. 128; 2 Pars. Cont. 150, 152. And see 
Hall v. Pike, 100 Mass. 495. In the case at bar plain- 
tiff was not, when he stopped with defendant, a resi- 
dentof the place. For aught that appears he may 
have had a permanent home elsewhere, though he 
came in search of work. When he first stopped at de- 
fendant’s house he left his valise in charge of the 
clerk, who a day or two afterward took it to plaintiff's 
room, assuring him it would be safe. After a few days 
he obtained work, but for what time does not appear. 
Nor does it appear that he engaged board for any defi- 
nite time. The defendant testifies that the plaintiff 
applied for board upon the understanding that his son 
would pay for it, and that his son’s consent to the ar- 
rangement was subsequently obtained by letter, but 
whether before or after defendant left does not ap- 
pear. His testimony tends very strongly to prove 
that plaintiff was merely a boarder when he lost his 
goods, but upon all the evidence we do not find the 
case so clear as to warrant us in holding, contrary to 
the finding of the trial court, that he had ceased to be 
a guest while he was there, or that there was no ques- 
tionin the case fora jury. Minn. Sup. Ct., Feb. 11, 
1887. Ross v. Mellin. Opinion by Vanderburgh, J. 


LIBEL AND SLANDER — EVIDENCE — EXEMPLARY 
DAMAGES.—In an action for slander evidence of the 
pecuniary condition of the plaintiff for the purpose of 
increasing vindictive damages is inadmissible. In a 
certain class of cases, slander among them, where the 
offense is marked by malice, oppression, or gross and 
willful wrong, the jury may give damages, not simply 
to compensate the party injured, but vindictive dam- 
ages to punish the wrong-doer, and to that end it 
may be competent to show the pecuniary condition of 
the defendant, as it was held in Adcock y. Marsh, 8 
Ired. 360. If the purpose isto punish the defendant, 
it will at once occur to every intelligent mind that his 
pecuniary condition is a matter properly to be consid- 
ered by the jury in determining the punishment. A ver- 
dict fora large sum rendered against a man of large 
wealth woukd be a less punishment than a verdict for a 
small sum against a poorman; but we are unable to see 
how the punishment of the defendant can be deter- 
mined by the pecuniary condition of the plaintiff. 
The plaintiff is entitled toa verdict for all the actual 
damages sustained by him, without reference to the 
pecuniary condition of himself or the defendant; and 
if the conduct of the defendant has been such as to 
warrant vindictive damages, the jury may add to the 
actual damages by giving such additional sum, by way 
of punishment to the defendant, as they may deem 
just; and for the purpose of ascertaining this, there is 
good reason why they should know the pecuniary 
condition of the defendant, but none why they should 
know or consider the pecuniary condition of the 
plaintiff, unless it can be made to appear tbat an 
equal amount of damages, if paid to one man, would 
be a greater or less punishment than if paid to an- 
other. There was a time when the slander of the 
great and rich was held to be a more aggravated of- 
fense, and meriting greater punishment, than the 
slander of the humble and the poor; but in this day 
and country there is no such thing as ‘*scandalum 
magnatum ” on the one side, nor is there, on the other, 
any law that discriminates in favor of or against the 
poor man simply because he is poor. In meting out 
punishment, whether in imposing fines and penalties 
on the criminal side of the docket, or giving punitive 
and exemplary damages for malicious wrongs to in- 
dividuals in criminal actions, it is necessary to know 
the pecuniary circumstances of the defendant, because 





a small fine or slight damages might be a heavier pun- 
ishment to a man of small means than a heavy fine 
or damages would be to a man of wealth; but whether 
the fine or damages go to a poor man or toarich man, 
the punishment is the same to the party who has it 
to pay. The question is discussed at great kength in 
the note to the case of Rowe v. Moses, 67 Am. Dec. 
560, cited by counsel for plaintiff. While the decis- 
ions are both ways, it seems pretty well settled, both 
by the weight of authority and by reason, that in 
proper cases for vindictive damages the pecuniary 
condition of the defendant may be given in evidence; 
but it is there said: ‘‘ The pecuniary circumstances of 
the plaintiff are admitted in evidence much less often 
than those of the defendant.” And the cases relied 
on are nearly, if not all, for injuries to the person; 
and it is said that the evidence “is usually admitted, 
if at all,onthe ground that the pecuniary circum- 
stances of the plaintiff are directly involved in esti- 
mating the damages caused by the tortious act, the 
poverty of the plaintiff making the injury the 
greater;” as for instance, when by an assault and 
battery, or the gross negligence of the defendants, he 
has been so crippled and disabled as to be unable to 
work, and in such cases he may show the nature of 
his business, and the value of his personal services, 
the loss of which may be more disastrous to a poor 
man than to one of wealth; and these may properly 
come under the head of actual or special damages; 
and nearly all the cases cited by the counsel for the 
plaintiff, and which are referred to in Rowe v. Moses, 
supra, are of this class. In Ware v. Cartledge, 60 Am. 
Dec. 489, the pecuniary circumstances of the plaintiff 
were held to be inadmissible in an action for slander. 
In Clements v. Maloney, 55 Mo. 352, and Shute v. Bar- 
rett, 7 Pick. 82, referred to in a note to Rowe v. Moses, 
it was held differently. N.C. Sup. Ct., March 3, 1887. 
Reeves v. Winn. Opinion by Davis, J. 


LIEN FOR LABOR—CLAIM NOT FILED—PURCHASER 
WITHOUT NOTICE.—A statutory lien for work and la- 
bor done in converting logs into shingles will not be 
enforced against a bona fide purchaser of the shingles 
without notice either actual or constructive, who has 
purchased before the filing of the claim for such lien. 
It is evident that the question in this case has been 
presented to this court for the first time, and it is not 
without difficulty. The language of section 3329, Rev. 
Stat., in respect to such a lien, is ‘‘ which shall take 
precedence of all other claims or liens thereon.’’ The 
natural interpretation of this language woubd seem to 
be, “all other existing claims or liensthereon.” Jes- 
sup v. Stone, 13 Wis. 467. But however that may be, 
it is certainly not broad or specific enough to embrace 
the claim of a subsequent bona fide purchaser for 
value, in the usual course of trade, without notice. 
The language would have to be forced beyond its 
natural meaning to embrace such a case; and we do 
not think that the Legislature intended such a mean- 
ing, for it has omitted the useof language to express 
it as against the well-known policy of the law govern- 
ing the transfer of personal property, for the protec- 
tion of bona fide purchasers, in an open market for 
value, without notice of prior claims thereon. This 
cardinal principle is as well expressed by Mr. Justice 
Lyon in Andrew’s Ex’rs v. Jenkins, 39 Wis. 176, as 
anywhere else: “It is too well settled to admit 
of argument or doubt that if the general owner of per- 
sonal property, having possession thereof, sell and de- 
liver to a person who has no notice, actual or con- 
structive, that the property is incumbered, but who 
purchases it in good faith for value, such purchaser 
will hold the property discharged of any prior incum- 
brance. The defendant purchased the logs in contro- 
versy in the market, and paid for them the market 
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price, without notice, either actual or constructive, 
that Andrews had or claimed any lien upon or inter- 
est in them.”” The paramount importance and incal- 
culable value of personal property in these modern 
times make its ready and easy transfer from hand to 
hand, and the protection of bona fide purchasers 
thereof, absolutely essential to our modern systems 
of trade and commerce. Secret trusts, liens and in- 
cumbrances, and unknown and concealed claims and 
interests, in and upon personal property, and espec- 
ially that kind of personal property that enters so 
largely into the general commerce of a country, would, 
if enforced by law, work the greatest injustice, and be 
utterly destructive of the greatest financial interest 
that any country can have. As said in Webb v. 
Sharp, 13 Wall. 14, in respect to the claim of a subse- 
quent purchaser without notice of the landlord’s lien: 
** Goods sold in the ordinary course of trade undoubt- 
edly become discharged from the lien. Otherwise 
business could not be safely carried on.’’ The same 
ruling in Fowler v. Rapley, 15 Wall. 328, and Beall v. 
White, 96 U. S. 386. Logs, timber, lumber, including 
boards, shingle and lath, constitute most valuable and 
important articles of our trade and commerce, and 
are readily and necessarily and almost constantly be- 
ing transferred and sold, in wholesale and retail, in 
open market, and carried and scattered over vast dis- 
tances by land and water. This interest and trade are 
too vast and important to be clogged, impeded and in- 
cumbered by secret liens, following them into all the 
distant markets of the land, to be enforced in viola- 
tion of such acardinal principle to facilitate and pro- 
tect the sale of personal property. The laborer, while 
he is working upon the logs, timber, or lumber, is 
protected by the notice inherent in this very act in 
connection with the article itself, equivalent to pos- 
session of it, as in common-law liens. After he has 
completed his labor upon it, he can at once file his 
claim, and his protection will continue. It isnot nec- 
essary that he should delay his remedy until the arti- 
cle has been removed and gone into the markets of 
the country, and into the hands of many subsequent 
purchasers for value and in good faith, without any 
notice whatever of his claim. The proper meaning of 
the statute would seem to mean that the laborer has a 
statutory lien for the value of his labor upon the logs 
or lumber from the time of its commencement. But 
it isa lien that he must claim in the wey provided 
for, or he will be held to have waived it. He has a 
lien no doubt against all the world having actual or 
constructive notice of it. This would be consistent 
with the language: ‘‘No debt or demand for such 
labor or services shall remain such lien unless a claim 
therefor in writing shall be made,’’ etc. This lan- 
guage isthe only argument that the lien so attaches 
from the time of the labor or service as against sub- 
sequent purchasers without notice. In all the cases, 
where the statute does not thus recognize the lien be- 
fore filiug the claim, the decisions are uniform, and 
it is admitted that such lien does not exist until the 
filing of the claim or petition. Kruse v. Thompson, 
26 Minn. 424; Payne v. Wilson, 74 N. Y. 348. If this 
peculiar language of our statute can have force with- 
out violating the great principle and clear public pol- 
icy of the law that protects bona fide purchasers in the 
usual course of trade for value, without notice of the 
lien, then such should be its construction. If one 
purchase, before the filing of the claim, with notice 
that a certain person has worked upon the article to 
produce it, and the time has not expired for the filing 
of his claim, it would seem proper that he should take 
notice of such a laborer’s lien upon it. Or if he had 
been informed that alien existed, or had such knowl- 
edge as to put him on inquiry of it, and be bound to 











so inquire, he could scarcely be called a bona fide pur- 
chaser without notice. In this way the laborer can have 
ample protection of kis lien, without any infraction 
of, or violent exception to the general law which pro- 
tects subsequent bona fide purchasers without notice. 
Untilthe Legislature has seen fit to declare in ex- 
plicit language that the laborer in such cases shall 
have a lien paramount to the claim of such purchasers, 
upon a full consideration of the gravity of such an in- 
novation upon the general law of the land, made to 
facilitate and protect bona fide sales of personal prop- 
erty in the open market for value, and without notice 
of such a secret lien upon it, we think this should be 
the interpretation of the statute. The Supreme Court 
of Michigan, under precisely the. same statute as ours 
in this respect, held in Boom Co. v. Sanborn, 36 Mich. 
358, and subsequently in Haifley v. Haines, 37 id. 538, 
that such a lien, until the claim therefor had been 
filed, did not exist as against a subsequent purchaser 
of the logs in good faith and without notice. I should 
have done better to have quoted the reasons given in 
these cases for so holding than to have attempted 
originality, and may be permitted to quote briefly 
therefrom in addition to what has already been quite 
tediously expressed. The court said: “It is plain 
that justice and policy, as well as precedent, require 
a rigid construction of this statute, to hinder its op- 
eration, so far as may be, against valuable rights, and 
especially where a contrary view would imperil the 
rights and interests of innocent third parties.’’ Wis. 
Sup. Ct., Feb. 1, 1887. Smith v. Shell Lake Lumber Co. 
Taylor, J., dissenting. 

MUNICIPAL CORPORATION — FIRE ORDINANCE — 
BUILDING PERMIT.— A city ordinance framed under 
statute 1872, chapter 243, providing that ‘no person 
shall erect, alter or rebuild, or essentially change any 
building or any part thereof, for any purpose other 
than a dwelling-house, without first obtaining in 
writing a permit from the board of aldermen,” and 
that ‘‘ the application for such permit shall specify the 
location and size of the building, the material of which 
it is to be constructed, and the use for which it is in- 
tended,” is broader in its scope than the statute, and 
cannot be justified as a reasonable exercise of the 
authority conferred by the statute. The statute 
authorizes a city to pass such ordinances regulating the 
construction, materials and use of buildings as are 
reasonable and necessary ‘‘for the prevention of fire 
and preservation of life.’’ The ordinances of Newton 
are mach broarder in their scope, and reach much 
further in their purposes. The first section does not 
contain any regulations to guide the land-owner inthe 
construction or alteration of a building upon his 
land; it broadly prohibits any erection or alteration 
of a building other than a dwelling-house in any part 
of the city, unless the land-owner first obtains a writ- 
ten permit from the board of aldermen. I[t does not 
merely forbid the erection of any building which is 
hazardous, or which exposes other property or persons 
to danger. It does not require the board of aldermen 
to adjudicate and determine that it is necessary to 
prohibit any proposed building for the purpose of se- 
curing the prevention of fire orthe preservation of 
life. On the contrary, it gives them the power, by re- 
fusing a permit, to prevent the erection of any build- 
ing except a dwelling-house for any reason which may 
be satisfactory to them. Under the ordinance they 
may refuse a permit because in their opinion it is de- 
sirable that certain parts of the city shall be used only 
for handsome dwelling-houses, and that all buildings 
for the purpose of trade should be excluded, though 
in no sense dangerous. Whatever may have been the 
intention of its framers, the ordinance is broader than 
the statute in its scope, and cannot be justified as a 
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reasonable exercise of the authority conferred by the 


statute. We are inclined to think that the second 
section is open to the same objections. It is too broad 
and loose in its provisions. Under it, if literally con- 
strued, aman could not heat his house, as this use 
would render it ‘‘ liable to be destroyed by fire.” If 
the object was to provide that buildings should not be 
used for any specially hazardous or dangerous purpose, 
the ordinance should say so. It should lay down some 
rules to guide the citizen in the use of his property, so 
that he may protect himself from exposure to a heavy 
penalty without any notice to him. Both sections are 
rather in the nature of general laws, than of regula- 
tions, as to the construction and use of buildings to 
guard against fire. But we need not consider the ques- 
tion of the validity of the second section, as this bill 
is to enjoin the defendants from erectinga building, 
and depends upon the validity of the first section. For 
the reasons we have stated, we are of opinion that the 
first section is invalid. It exceeds the powers con- 
ferred upon the city by the Legislature, and imposes 
unauthorized restrictions upon the right of the citizen 
to the use of his property. Mass. Sup. Jud. Ct., Feb. 
2, 1887. Newton v. Belger. Opinion by Morton, C. J. 

FIRE ORDINANCE — CONSTITUTIONAL LAW.— 
Section 40 of an ordinance of the city and county of 
San Francisco, entitled ‘‘ An ordinance to define the 
fire limits of the city and county of San Francisco, and 
making regulations concerning the erection and use of 
buildings in said city and county,” providing that “no 
wooden building within the fire limits shall be altered, 
changed, or repaired without permission in writing 
signed by a majority of the fire wardens, approved by 
a majority of the committee on fire department and 
the mayor,” is not in contravention of the fourteenth 
amendment to the Federal constitution. It has be- 
come the settled law that a State,—and under our sys- 
tem a municipality of the State,—in order to protect 
the property of all its citizens from the ravages of fire, 
may establish fire limits, and regulate or prevent the 
use of wooden buildings within such limits; and that 
although this may disturb the enjoyment of the rights 
of an individual, he is, in contemplation of law, com- 
pensated by sharing the general benefits derived from 
it. Tied. Lim. Police Powers, § 122e, and cases cited. 
There would therefore be no doubtas to the validity 
of the section of the ordinance under review if it were 
not for the provision that certain officers may grant 
permission to make repairs. It is clear however that 
a literal compliance with a regulation prohibiting the 
repairing of a wooden building might work, in some 
instances, useless hardships. The repair of a leaking 
roof or broken window would be necessary to the com- 
fort and health of a family, without enhancing the 
danger which the framers of the ordinance sought to 
provide against; and repairs of a more extensive 
character might be made to particular houses, stand- 
ing in particular localities, without increasing the fire 
risks. And itis equally clear that no general rule 
could be established beforehand that would meet the 
emergencies of individual cases. Therefore the power 
to give relief in particular instances is conferred on 
certain officers; and it isnot to be presumed that they 
will exercise it wantonly, or for purposes of profit or 
oppression. Neither is the granting of permissions in 
particular instances to be considered as the taking 
away of any rights from those to whom such permis- 
sions are not given. The latter would be in no better 
position if such permissions were given to none, or if 
there was no power to give them at all. It is difficult 
to determine, in many cases, whether or not there has 
been an unwarranted delegation of powers by the 
legislative bodies of municipal governments. But 
powers similar in character to those conferred upon 
the officers named in the section of the ordiuance 





under discussion have been so often upheld that their 


validity seems to be established. Cases in point deci- 
ded by this court are Ex parte Moynier, 65 Cal. 33; 
Ex parte Casinello, 62 id. 538; Ex parte Frazer, 54 id. 
94, — and in other States, Vanderbilt v. Adanis, 7 Cow. 
351. In re Nightingale, 11 Pick. 168; Whitten v. Mayor 
of Covington, 43 Ga. 421; Barbier v. Connolly, 113 U. 
S. 27; Soon Hing v. Crowley, 113 id. 703; Yick Wo v. 
Hopkins, 118 id. 356, distinguished. Cal. Sup. Ct., 
March 7, 1887. Ex parte Fiske. Opinion by McFar- 
land, J. 

INJURY TO BUSINESS BY NEGLECTING TO RE- 
PAIR STREET.— The plaintiff is the proprietor of an inn 
at Chestnut Hill, fronting on the main road, on 
Germanton avenue, at which a large and prosperous 
business has been carried on for a long time. German- 
town avenue was a turnpike road for many years, and 
while such was kept in reasonably good condition. 
Thecity took the road in 1874, and since that time 
until this suit was brought said street has been neg- 
lected by the city authorities to a degree that rendered 
travel upon it exceedingly inconvenient, if not danger- 
ous. The plaintiff alleges, and the referee finds, that 
in consequence of the ill condition of the road, her 
business fell off to a considerable extent, and the prof- 
its of her inn were correspondingly diminished. The 
learned referee finds, that although the evidence estab- 
lishes the duty of defendant to keep the street in re- 
pair, and that the defendant has neglected to perform 
that duty, and that consequential damages have been 
suffered by the plaintiff as the result of that negli- 
gence. She has no right to maintain this private action. 
This finding raises the pivotal question in the cause. 
It is one of very considerable public importance; 
being substantially whether a municipal corporation, 
charged with the duty of keeping the highways in re- 
pair, is liable to the owner or occupier of property 
fronting thereon for the loss to his business resulting 
from the neglect of such duty. The referee does not 
find that access was cut off from plaintiff's property, 
nor that the highway aforesaid was impassable. lt was 
however in such bad condition that travel sought 
other ways when practicable. It was decided by this 
court in Com. v. City of Philadelphia, 11 Week. Notes 
Cas. 485, that the authorities of the said city, after 
taking possession of the turnpike road, were not bound 
to keep it up as a macadamized road; that it was re- 
quired only to keep it in fit condition for ordinary 
travel, the same as other country roads. One who is 
injured by a public nuisance, eitherin his person or 
in his property, cannot have his remedy by action un- 
less he can show a damage which is peculiar to himself, 
and different in kind and degree from and beyond that 
which is sustained by the general public. The injury 
was one common to all persons who travelled on the 
road, and who resided thereon. The annoyance and 
inconvenience to some may have been much greater 
than to others, but it was of the same kind, and dif- 
fered only in degree. It is significant that no Pennsyl- 
vania case has been called to our attention, nor am I 
aware of any, in which a recovery has been sustained 
under similar circumstances. The authorities cited 
for plaintiff, though numerous, do not meet the case. 
A large number of them were instances in whicha 
traveller had been injured as a consequence of a neg- 
lect to keep the highwaysin repair. Noone doubts 
that a traveller so injured has his remedy against the 
defaulting municipality, for the obvious reason that 
he has sustained a special injury not common to 
others. The principle has been settled by hundreds of 
decisions in this State and elsewhere. Nor must we 
be misled by cases referring to business or trading 
corporations. They differ from municipal corporations 
in this, that the former are organized for private pur- 
poses and for gain, while municipal corporations are 
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organized solely forthe general good of the people. 
When a duty is imposed upon a municipal corporation 
for the benefit of the public, no consideration or benefit 
is received by such municipality, as in the case of a 
trading corporation; hence no implication arises of 
liability to the individual citizen for any injury which 
he has suffered in common with other citizens result- 
ing from a neglect of such duty. To sustain a con- 
trary doctrine would be disastrous to municipalities, 
and consequently to the general public. If we once 
throw open the door to a recovery in such cases, how 
are we to measure the extent to which a public high- 
way may be out of repair to entitle owners of property 
abutting thereon to recover damages? Such questions 
would have to be referred toa jury, whose standard of 
duty would be as shifting as their verdicts would be 
uncertain and in many instances oppressive. Gold v. 
City of Philadelphia. Opinion by Paxson, J. 


- 


CORRESPONDENCE. 


Tue Hourpay Act. 
Editor of the Albany Law Journal: 

Does not the half-holiday act, just signed by the 
governor, practically establish four new rules in re- 
spect to the maturity and collection of mercantile 
paper. viz. : 

1. Paper falling due on Saturday is payable before 
12 o’clock on that day. 

2. Paper falling due on any Sunday is payable on 
the preceding Saturday before 12 o’ clock. 

3. Paper falling due on any legal holiday except 
Saturday and Sunday is payable on the following 
secular day. 

4. Paper falling due and payable on any Saturday 
need not be demanded or protested for non-payment, 
when the following Monday is a holiday, until the 
following Tuesday. 

i FF. 

TARRYTOWN-ON-Hupson, May 10, 1887. 


FORECLOSURE BY ADVERTISEMENT. 
Editor of the Albany Law Journal: 

The inquiry about foreclosure by advertisement in 
the ALBANY LAW JOURNAL of January 8, has just 
fallen under my notice. I had occasion to examine 
the question a while ago, and came to the conclusion 
that a foreclosure could not be had under the con- 
dition you name. My authorities are at your service 
if you desire them. 

Yours truly, 
J. B. LEAvirr. 

111 Broapway, New York, May 13, 1887. 


Jury's AGREEMENT TO DISAGREE. 
Editor of the Albany Law Journal: 

In the case of Wells v. Village of Hermon, tried at the 
St. Lawrence Circuit last week, the jury were sent out 
in the evening with permission to hand ina sealed 
verdict in case of agreement at alate hour. During 
the evening they informed the constable in charge that 
they had so agreed and were allowed to depart. 
At the opening of the court next day they filed in 
with solemn mien, the foreman holding a folded 
paper. Plaintiff's attorney was counting out their 
stipend anda hush of expectancy settled over the 
room asthe verdict was handed up to Mr. Justice 
Potter. The horror depicted on his Honor’s face on 
reading it may be imagined. It wasas follows: ‘* We 
as a body of jurors have agreed to disagree.” 

The jury came very near being fined for contempt, 
but the foreman assumed all responsibility and insis- 
ted that in his ripe experience as a juror he had “seen 








— 
it done before.”” Judge Potter then said he woulda 
like to have some man of intelligence on the jury 
stand up and say that he actually thought such a 
“verdict ’’ was right. The climax was capped when 
after a pause a tall, solemn looking juror arose and 
said. “I ain’t got much intelligence and L knew it 
wasn’t right but he (indicating the hapless foreman 
said he was sure it was.’ The jurors then with one 
accord lifted up their voices and saddled the blame 
on the foreman, who was ordered to show cause why 
he should not be punished for contempt. He was 
subsequently excused on plea of ignorance after a 
caustic reprimand. 

An interesting query is. What would have been the 
position of plaintiff in regard to a subsequent trial if 
the defendant had not consented to the discharge of 
the jury for failure to agree? See Seidenback v. Riley, 
7N. Y., S. R. 104. 

Yours truly, 


CANTON, N. Y., May 12, 1887. 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Friday, 
May 13, 1887: 

Judgment affirmed with costs—John McBride, re- 

spondent, v. Richard M. Hoe and others, appellants. 

Judgment affirmed with costs—Jullian Pollock, 
respondent, v. Gouverneur Morris, appellant.— 
Judgment affirmed with costs—Geo. Cook, respondent, 
v. Sidney Poole, appellant; Louis Abrams, an in 
fant, respondent, v. The Van Brunt street and Erie 
Railroad Company, appellant. Judgment affirmed 
with costs—James F. Mooney, respondent, v. Rt. Rev. 
John Laughlin, appellant.——Order affirmed with 
costs—In re petition of John L. Wadley.— Appeal 
dismissed with costs--Wm. Clark, Jr., respondent, vy. 
George Clark, appellant.——Appeal dismissed with 
costs—Charles F. Hinck and others, respondents, v. 
Adolph Dessar and others, appellants. Orders of 
Special and General Terms reversed with motion for 
anew taxation granted with costs of both courts— 
Charles H. Mead and others, respondents, v. Walter 
C. Tuckerman, appellant.——Order affirmed with costs 
—In re application of Lucius E. Chittenden, appellant, 
to compel payment, etc.——Order affirmed with costs 
—Jobn Hayes v. Catherine E. Rabold.—Order of 
General Term reversed and that of Special Term 
affirmed with costs—In re application of Mary PF. 
Hynes, general guardian of Wm. R. Hynes, ete.— 
Order affirmed with costs—Richard W. Hurbut, ap- 
pellant, v. Margaret J. Coman, respondent. Appeal 
dismissed with costs—Jeremiah Eighmie, respondent, 
v. Edgar B. Taylor, administrator, appellant. J udg- 
ments and order in each affirmed with costs—George 
A. Wheeler, Wm. M. McFarland and People, ex rel. 
John Andrews, appellants, v. Theodore F. Jackson, 
registrar of arrears of Brooklyn, respondent. Three 
several cases. ——Order affirmed with costs—People ex 
rel. Benjamin Andrews, appellant, v. Aaron Brincker- 
hoff, comptroller of Brooklyn, respondent. ——Order 
affirmed with costs—Wm. Broistedt v. Henry Breslin. 
——Order affirmed with costs—In re petition of Jacob 
Lorillard, respondent, v. Horace Bernard, an attor- 
ney, appellant.——Order of General Term and that of 
Special Term affirmed with co-ts in both courts— 
Theodore Brinckerhoff and others, appellants, v. 
Henry Bostwick and others, respondents. 

Ordered, That the court take a recess from this date 
to Monday, the 6th day of June, 1887, at ten o'clock 
A. M., at the town hall in the village of Saratoga 
Springs, there to proceed with the call of the present 
calendar. Tuesdays, June 7 and 21, will be motiou 
days. 
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ALBANY, 


CURRENT TOPICS. 

CORRESPONDENT in another column makes 
A a timely suggestion as to the vacancy on the 
Supreme Court bench caused by the lamented death 
of Mr. Justice Woods, and suggests the name of 
Chief Justice Bermudez, of Louisiana, for this post. 
From other sources we have recently received the 
same suggestion. We feel sure that the new member 
should come from the Southwest. At present Mas- 
sachusetts, New York, New Jersey, Iowa, Kentucky 
and California each furnish one and Ohio has two 
of the justices. The South is entitled to one rep- 
resentative certainly, and it would be fair to go far 
south. It would also be well to have one civil law- 
yeron the bench. A great many questions of civil 
French and Spanish law arise in this court, and 
there should be one expert in the civil law to en- 
lighten the common lawyers. For these reasons it 
would seem judicious to select the new judge from 
the civil-law State of Louisiana. We have no per- 
sonal acquaintance with Chief Justice Bermudez, 
but we are somewhat familiar with his learned and 
elegant opinions, and we know that he has a high 
reputation as a jurist. His appointment would 
probably be very creditable and satisfactory, 


Prof. Bennett has an article on ‘‘ Marriage Laws ” 
in the May “Forum.” We fear that the learned 
professor is a ‘* pessimistic cynic ” on the subject of 
His paper is a Jeremiad on the woes of 
But marriage is on the whole a very 
We hear of all the unhappy 
We agree 


marriage. 
the relation, 
harmonious relation. 
instances, but not of the pleasant ones. 
with the writer that the legal age of consent ought 
tobe raised, and that minors ought not to marry 
without consent of parents or guardians, but we do 
not agree with him that a marriage ought to be in- 
valid unless a jurist or magistrate assents to it, and 
that previous notice ought to be given and a license 
procured. He cites the Court of Appeals of Mary- 
land as denouncing common-law marriages, and 
asks, ‘*‘ How could less be expected from the de- 
sceendants of Lord Baltimore?” Certainly the no- 
tions of the Catholic Church would be apt to pre- 
vail among them. He is very severe on our New 
York law. He says: ‘‘The present law of New 
York is simply shocking. By that law two young 
people riding out alone together may say to each 
other, under the impulse of the moment, ‘ Let us be 
man and wife,’ and from that moment, no matte? 
how incongruous the union, no matter how much 
tach may regret and seek to recall the hasty word, 
they are inseparably united. No power on earth 
can dissolve that marriage, unless one or the other 
Violates the laws of the land. No previous engage- 


VoL. 35—No. 22. 





ment, no ceremony, no magistrate, no witness, no 
scrap of writing is required. Such is the law of the 
‘Empire State’ with its five millions of people mar- 
ried or to be married! She should give more earn- 
est heed to the motto on her escutcheon, ‘ Excelsior!’ 
But many, probably a majority, of the States follow 
in her wake.” This sounds plausible, but we will 
trouble the Professor to point out any State having 
so few divorces as ours or so stringent a divorce law. 
It presents a remarkable contrast to his own State, 
which had 655 cases in 1883. He approves the law 
of Maine which enables relatives and friends to file 
a caveat against an intended marriage, and to have 
the matter submitted to the decision of two justices 
of the peace, and he says, ‘‘ Such a provision, faith- 
fully applied, is by far the most effective check to 
imprudent marriages yet devised.” Is it, indeed? 
Maine had 587 divorce cases in 1880, and Rhode 
Island, which has a somewhat similar obstructive 
provision, had about as many — so the Professor 
tells us on the first page of the same paper. Prob- 
ably he had forgotten this when he penned the sen- 
tence last quoted. We have now got in this State 


—at least there has been passed —an obstructive 
statute, and we shall be curious to see how it works. 
We prophesy that if it is approved by the governor 
it will prove a dead letter. 


One of the worst results of the inter-State com- 
merce bill is the starting of a new series of reports, 
‘‘ Inter-State Commerce reports, being decisions and 
proceedings of the Inter-State Commerce Commis- 
sion and decisions of the courts relative to the inter- 
State commerce act and to inter-State commerce,” 
to be issued weekly by the Lawyer’s Co-operative 
Publishing Company of Rochester. Is it possible 
that lawyers are to be saddled with another straw 
on the already enormous burden of weekly reports? 
It seems so and it seems a misfortune. We are con- 
demned to turn over the pages of all the weekly re- 
porters, and we must say that while they faithfully 
and promptly give all the decisions, at least half of 
what they give is a wearisome mass of stuff, of no 
common or probable use to anybody, lumbering up 
the shelves, necessitating binding and compelling 
a tedious and complicated search. We see no rea- 
son to change the opinion which we early expressed, 
that what the profession need is not all the decisions 
but a judicious selection. Any addition to this 
great mass is to be deprecated, and therefore we 
cannot wish the new member any success except 
such as it may deserve. It is our opinion also that 
all that the profession need is the monthly digest 
published by the West Publishing Company. This 
is a good idea suggested by our own short-lived 
‘*TIndex-Reporter,” which did not find favor enough 
with the profession to last beyond its first year, 
we believe. 


Old sins are always bringing forth new conse- 
quences. So now we have a ‘‘ Digest of Howard’s 
Practice Reports,” published in two volumes by 
William Gould & Co. of Albany. A great many 
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lawyers have this series of reports, which were use- 
ful at first and intolerable at last, and probably 
they will be glad to have a digest of them to save 
turning over so many tedious volumes. Those who 
have not the series may well compromise by buying 
the digest which seems well constructed. 


At the second annual meeting of the American 
Economic Association, held this week at Boston and 
Cambridge, Prof. E. J. James was announced to 
read a paper on “Agitation for Federal Regulation 
of the Railways;” Dr. E. R. A. Seligman on “ Long 
and Short Haul Clauses of the Federal Railway 
Law,” and Mr. Simon Sterne on “Some Curious 
Phases of the Railway Question in Europe.” This 
society would do well to turn its attention to our 
patent system and the monstrous abuses in it. 


The report of the proceedings of the Bar Associ- 
ation of Tennessee, at the fifth annual meeting in 
July, 1886, contains discussions, reports and papers 
of considerable interest. We shall print next week 
some extracts from a paper by Judge Rose, of Ar- 
kansas, on Codification, which give an excellent, 
concise history of modern codes. There were also 
papers on Retrospective Decisions, by Joseph B. 
Heiskell; Removal of the Wife’s Disabilities, by 
W. A. Percy, Jr.; the Proper Relation of the State 
to its Municipal Institutions, by H. M. Wiltsie; the 
tailroad Express Business, by R. J. Morgan. Two 
recommendations of the committee on judicial ad- 
ministration strike us as very much needed, namely, 
the requirement of security on appeal to stay exe- 
cution, and that briefs in the Supreme Court should 
be printed. The Tennessee lawyers seem not to 
have a high opinion of the Legislatures of that 
State. We would gladly lend them ours. 


The tenth annual report of the New York State 
Bar Association 1s at hand, prepared in a very cred- 
itable manner by Mr. L. B. Proctor, the eflicient 
secretary. The volume contains the constitution, 
by-laws, lists of officers and members, and the pro- 
ceedings of the last annual meeting, a meeting of 
exceptional interest. It includes the address of 
Governor Hill, the president; Mr. Hitchcock's an- 
nual address; that by Mr. Field, and that by Mr. 
Hale, all of which we remarked upon or published 
at the time; and in addition, Mr. Moak's thesis on 
Expert Testimony, and Mr. Becker's on Boycotting, 
and Mr. LeRoy Parker’s prize essay on the Laws of 
Divorce, all of which are addressed to topics of 
lively interest, and are exceedingly well handled. 
It also includes the toasts and responses at the sup- 
per, several of which are brilliant and wise. Copies 
of the volume can be procured by addressing Mr. 
Proctor, at the Capitol. 


——__>—__—_ 


NOTES OF CASES. 


[* Senior v. Ratterman, Ohio Supreme Court, 
March 1, 1887, it was held that in an excise law 
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a discrimination may be made between wholesale 
and retail dealers. The court said: ‘The second 
proposition of plaintiffs’ counsel implies that sec. 
tion 2 of article 12 of the Constitution affords a 
limitation upon that power, and that the provisions 
of the statute in question as to wholesale dealers 
are in violation of that section, because while the 
section requires that laws shall be passed taxing 
property by a uniform rule, this law, so far as 
wholesale dealers are concerned, is for revenue 
only, and unjustly discriminates between the whole- 
sale dealer and the manufacturer, and between the 
wholesale dealer as to his property and the holder 
of other kinds of property, inasmuch as the former 
is required to pay a tax under this law, and general 
taxes under the general law in addition. To this 
it may be answered that the law does not purport 
to be for revenue, but to provide against evils, and 
to construe it as arevenue law it must be shown 
that there are no evils incident to the wholesale 
traffic, and in contemplation of law, that none can 
arise — a proposition which we think cannot be 
maintained. The first liquor law enacted under the 
present Constitution made it an offense to sell in- 
toxicating liquors to a person intoxicated, to one in 
the habit of becoming intoxicated, or to a minor, 
and these provisions have been in force ever since, 
True, the evils here sought to be guarded against 
sprang chiefly from sales in small quantities. But 
will any one say that evils are likely to arise from 
the sale to such a person of a drink of liquor, and 
none likely to follow the sale to the same person of 
a gallon? And of all evils, and 
how they may be provided against, the general as- 
sembly is, by the Constitution, made the judge. 
The whole field of choice is left to that body, and 
so long as it keeps within constitutional limits no 
supervising power exists in the courts to say that 


We assume not. 


the choice has not been wisely made. This law, as 
to its taxing features, operates upon a business, and 
not upon property, within the meaning of the sec- 
tion referred to, and hence is not required to be 
uniform in its application to all forms of the traffic, 
or to all classes. We need not enlarge upon this. 
Nor is the proposition tenable that the law, being 
of a general nature, is not of uniform operation 
throughout the State, and for that reason repug- 
nant to section 26 of article 2 of the Constitution. 
True, the law is of a general nature, and does dis- 
criminate between the general dealer and the man- 
ufacturer. It requires one to pay, and the other, 
where the sales are of one gallon and over, is ex- 
empted. This implies a division of the two into 
separate classes, but does not show that because of 
that fact the law is not of uniform operation. The 
principle of uniform operation requires simply that 
the law shall bear equally in its burdens upon per- 
sons standing in the same category. A law is uni- 
form in its operation where every person who is 
brought within the relation and circumstances pro- 
vided for is alike affected by the law. It must 
have a uniform operation upon all those included 
within the class upon which it purports to operate. 
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{tis not claimed that the law does not purport to 
operate equally upon all wholesalers who are not 


manufacturers. As between the wholesale dealer 
and the manufacturer there is manifestly a real, 
tangible difference, though they have characteris- 
tics in common. The general assembly has chosen 
to classify and to discriminate accordingly. If the 
classification is proper the discrimination cannot be 
objected to. We are not prepared to say that the 
classification is not warranted. The question, in 
its general aspects, is fully discussed and disposed 
of satisfactorily in the opinion in Ader v. Witheck, 9 
N. E. Rep. 672, and we think the argument of the 
defendant’s counsel in this case will be found to 
amply meet the special phase of the question pre- 
sented by the record.” 


Cases of first impression become rarer and rarer 
as the reports grow in bulk; but a case for which 
this character wss claimed, and apparently with 
good reason, was decided on Monday last, upon an 
argument heard by Justices Mathew and Cave last 
sittings. The point in this case ( Wé/son v. Glossop) 
was whether, where a husband pleads his wife’s 
adultery in answer to an action for necessaries sup- 
plied to his wife after she had been turned out of 
doors, his connivance in the adultery can be pleaded 
as an answer to that defense. There is absolutely 
no direct authority on this knotty point, and in the 
absence of it the arguments went chiefly to the ef- 
fect of the same state of facts upon the wife’s right 
to dower, and upon her right to a decree for resti- 
tution of conjugal rights. The judgment proceeded 
mainly upon the last view of the case, on the prin- 
ciple, which seems sound, that if the husband is 
justified in point of law in turning his wife out of 
doors he cannot be liable at law for her mainten- 
ance. Can then an adulterous wife obtain restitu- 
tion of conjugal rights where her husband has con- 
nived at her adultery? 
point appears to have never been expressly decided 
in England. The question was however fully dis- 
cussed and answered in the affirmative in the Irish 
case of Seaver v. Seaver, 2 Sw. & Tr. 665, and a few 
years later Sir Cresswell Cresswell, without know- 
ing of this decision, came to the same conclusion in 
Hope v. Hope, 1 Sw. & Tr. 104. The latter expres- 
sion however is a dictum not necessary to the de- 
cision, the question being as to the effect of the 
husband’s adultery, not his connivance; while Drew 
v. Drew, 1 Notes of Cases, is decidedly in favor of 
the husband’s contention, though the court refused 
to recognize it as such in Wilson v. Glossop. The di- 
vorce cases therefore do not throw any conclusive 
light on the question. Turning to the other cases 
cited we find in Govier v. Hancock, 6 T. R. 6038, that 
ahusband is not liable for his wife’s maintenance 
where he has turned her out of doors before her 
misconduct, and has himself been guilty of cruelty 
and adultery. n the other hand, a few years later, 
it was held in Harris v. Morris, 3 Esp. 41, that af- 


Curiously enough, this , 





ter condonation of the wife’s adultery the husband 
cannot escape liability for necessaries supplied to 
her. It is pretty clear that no decision could be 
quite in harmony with the various principles laid 
down in all these cases. The court probably did 
well in being guided mainly by the view of Sir 
Cresswell Cresswell and the decision in Llarris v. 
Morris, and holding that a husband has no more 
right to take advantage of misconduct which he 
has connived at than of that which he has con- 
doned. Whatever view may be taken elsewhere of 
the legal bearings of the case, there can be no ques- 
tion that this conclusion is the only one conforma- 


ble to justice and common sense.—Law Times. 


In Taylor v. State, Texas Court of Appeals, Dec. 
4, 1886, a State’s witness having disqualified her- 
self upon her voir dive with regard to her knowl- 
edge of the nature and obligation of an oath, the 
State was permitted to take her to a private office 
and instruct her thereupon. She was thereupon re- 
turned into court, and replying that she then un- 
derstood the test, was held competent as a witness. 
Held, that the proceeding was erroneous. The 
court said: ‘*Mr. Wharton says: ‘When a child is 
incompetent simply for want of instruction as to 
the nature of an oath the practice has been to post- 
pone the case, so that the child might in the mean- 
while be properly instructed.’ Whart. Crim. Ev. 
(8th ed.), § 368, citing Rex v. White, 1 Leach, 430. 
This was the English practice. As far as known, it 
has never been adopted in this country. On the 
contrary, as Judge Lewis says in State v. Scanlan, 
58 Mo. 206, such ‘practice has been criticised as 
like preparing or getting up a witness for a partic- 
ular purpose.’ 8. C., 1 Am, Crim. Rep. (Hawley) 
185. In Indiana, where the witness on a trial for 
rape was a child only six years old at the time of 
the trial, and was testifying sixteen months after 
the alleged offense, the competency of the witness 
having been challenged, the court examined her, 
and not being satisfied, appointed two gentlemen, 
who retired with the child to a private room, and 
after some time returned and reported to the court, 
that in their opinion, her testimony ought to be 
heard, but received with great allowance, where- 
upon she was allowed to testify over defendant's 
objections. It was held that for this action of the 
court the defendant was entitled to a new trial. 
Simpson v. State, 31 Ind. 90. In Alabama, where 
the question was ‘whether the Circuit Court was 
authorized to arrive at a conclusion respecting the 
admission or rejection of an infant witness from a 
private examination, after a public examination in 
court had resulted in the exclusion of the witness 
in consequence of an apparent defect of knowledge 
with respect to the obligations of an oath, it was 
held that it is the court, and not the judge as an in- 
dividual, which is to determine the competency of 
a witness; and therefore the examination of the 
competency of the witness must be made at the 
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trial, and in the presence of the prisoner and his 
counsel. To admit such a witness upon a private 
examination by the judge is erroneous. Judge 
Goldthwaite says: ‘It may be objected it is scarcely 
possible that an infant of such tender years can be 
capable of satisfactorily answering questions amid 
the bustle and confusion of a court-house; but cer- 
tainly the consequences would be alarming if the 
admission of such a witness might be effected 
through the medium of a private examination, and 
more so when one made in public had proved to be 
unsatisfactory.’ State v. Morea, 2 Ala. (N. 8.) 275. 
And so in People vy. Welsh, 63 Cal. 167, it is said 
‘that a defendant in a criminal case is entitled to 
have the question of the competency of a presuma- 
bly incompetent witness heard and determined in 
his presence, and on his trial before the court and 
jury.’ We are clearly of opinion that the proced- 
ure here complained of was error.” 


In Kraazberger v. Roiter, Missouri Supreme Court, 
March 21, 1887, an action to recover damages for 
breach of promise of marriage, defendant admitted 
the engagement to marry and the breach on his 
part, but relied upon the act of plaintiff in return- 
ing to him the engagement ring when he told her 
he no longer loved her, and would not marry her. 
Held, that such act did not constitute a waiver or 
release on plaintiff's part of her right of action for 
the breach, and the jury should have been peremp- 
torily instructed to find for plaintiff. The court 
said: ‘‘Fully realizing then that she had indeed 
lost the love that he had once assured her was hers, 
and upon the faith of which she had engaged her- 
self to him, and that his determination not to marry 
her was final and conclusive, she takes from her fin- 
ger the engagement ring once given her as a token 
of his sincerity and fidelity, now a memento only of 
his fickieness and treachery, and in her express 
words, ‘gave it up to him,’ and went crying from 
his presence. This, forsooth, is claimed to be evi 
dence that the plaintiff agreed to rescind the con- 
tract, and release the defendant from the obliga- 
tions thereof. The giving up by plaintiff of her 
engagement ring, thus wrung from her by the ac- 
tion of the defendant, is to be tortured into an 
agreement to rescind a contract which the defend- 
ant had already refused to perform, and to the per- 
formance of which he had interposed an insupera- 
ble barrier in the mind of the plaintiff, as it would 
be in the mind of every true woman, into an agree- 
ment to rescind a contract that she was never asked 
or afforded an opportunity to rescind. The de- 
fendant, by bis own action, had left her no choice 
in the matter; nothing that she could do but accept 
the situation he made for her, abandon all hope of 
the marriage, give up the symbol of that hope, and 
seek such compensation in damages as the law could 
give her for the injury she had suffered, without 
fault on her part, at the hands of the defendant; 
and this, the only remedy left her, she seeks in this 
case,” 


| a writ of habeas 
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CONSTITUTIONAL LAW — CRIMINAL PRO. 
CEDURE—AMENDMENT OF INDICTMENT. 
SUPREME COURT OF THE UNITED STATES 
MARCH 238, 1887. 


EX PARTE BAIN.* 


The declaration of article 5 of the amendments to the Con- 
stitution, that ‘“‘no person shall be held to answer for a 
capital or otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury,” is jurisdictional, 
and no court of the United States has authority to try a 
prisoner without indictment or presentment in such 
cases. 

When the indictment is filed no change whatever, however 
immaterial, may be made inthe body of the instrument 
by the order of the court, or by the prosecuting attorney, 
without a submission of the case to the grand jury, anda 
trial on an indictment so changed is void, and the pris 
oner is entitled to his discharge by writ of habeas corpus. 


()* petition for a writ of habeas corpus. 


Richard Walke, Leigh R. Page, and W. W. Crump, 
for petitioner. 


Attorney-General Garland and John Cailett Gibson, 
for respondent. 


Mi.ter, J. This is an application to this court for 
corpus to relieve the petitioner, 
George M. Bain, Jr., form the custody of Thomas W. 
Scott, United States marshal for the Eastern District 
of Virginia. The original petition set out with par- 
ticularity proceedings in the Circuit Court of the 
United States for that district, in which the peti- 
tioner was convicted, under section 5209 of the Re- 
vised Statutes, of having made a false report or state- 
ment as cashier of the Exchange National Bank of 
Norfolk, Virginia. The petition has annexed to it as 


| an exhibit allthe proceedings, so far as they are neces- 


sary in the case, from the order for the impanelling of 
a grand jury to the final judgment of the court sen- 
tencing the prisoner to imprisonment for five years in 
the Albany penitentiary. Upon this application the 


| court directed a rule to be served upon the marshal to 


show cause why the writ should not issue, to which 
that officer made the following return: ‘‘ Comes the 


“said Scott, as marshal aforesaid, and states that there 


is no sufficient showing made by the said Bain that 
he is illegally held and confined in the custody of re- 
spondent; but on the contrary, his confinement is un- 
der the judgment and sentence of a court having com- 
petent jurisdiction to indict and try him, and he 
should not be released; and respondent prays the 
judgment of this court, that the rule entered herein 
against him be discharged, and the prayer of the peti- 
tion be denied.”’ The attorney-general of the 
United States and the district attorney for the Fast- 
ern district of Virginia appeared in opposition to the 
motion, and thus the merits of the case were fully 
presented upon the application for the issue of the 
writ. 

Upon principles which may be considered to be well 
settled in this court, it can have no right to issue this 
writ asa means of reviewing the judgment of the 
Cireuit Court simply upon the ground of error in its 
proceedings; but if it shall appear that the court had 
no jurisdiction to render the judgment which it gave, 
and under which the petitioner is held a prisoner, it 
is within the power and it will be the duty of this 
court to order his discharge. The jurisdiction of that 
court is denied in this case upon two principal grounds. 





*7 Supreme Court Reporter, 781. 
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The first of these relates to matters connected with 
the empanelling of the grand jury, and its competency 
to find the indictment under which the petitioner was 
convicted; the second refers to achange made in the 
indictment, after it was found, by striking out some 
words in it, and then proceedingto try the prisoner 
on the indictment as thus changed. We will proceed 
to examine the latter ground first. 

Section 5209 of the Revised Statutes of the United 
States, under which this indictment is found, reads 
asfollows: ‘‘ Every president, director, cashier, teller, 
clerk or agent of any association, who embezzles, ab- 
stracts or willfully misapplies any of the moneys, 
funds or credits of the association; or who, without 
authority from the directors, issues or puts in circu- 
lation any of the notes of the association; or who, 
without such authority, issues or puts forth any cer- 
tificate of deposit, draws any order or bill of exchange, 
makes any acceptance, assigus any note, bond, draft, 
vill of exchange, mortgage, judgment or decree; or 
who makes any false entry in any book, report or 
statement of the association, with intent, in either 
case, to injure or defraud the association or any other 
company, body politic or corporate, or any individual 
person, or to deceive any officer of the association, or 
any agent appointed to examine the affairs of any 
such association; and every person who with like in- 
tent aids or abets any officer, clerk or agent in any 
violation of this section—shall be deemed guilty of a 
misdemeanor, and shall be imprisoned not less than 
five years nor more than ten.’’ Section 5211 requires 
every banking association organized under this act of 
Congress to ** make to the comptroller of the currency 
not less than five reports during each year, verified by 
the oath or affirmation of the president or cashier of 
such association, and attested by the siguatures of at 
least three of the directors.” 

The indictment in this case, which contains but a 
single count, and is very long, sets out one of these 
reports, made on the 17th day of March, 1885, by the 
petitioner, as cashier, and Charles E. Jenkins, John 
B. Whitehead and Orlando Windsor, as directors, of 
the Exchange National Bank of Norfolk, a national 
banking association. Theindictment also points out 
numerous false statements in this report, which it is 
alleged in the early part of it were made *‘ with intent 
to injure and defraud the said association, and other 
companies, bodies politic and corporate, and individ- 
ual persons to the jurors aforesaid unknown, and with 
the intent then and there to deceive any agent ap- 
pointed by the comptroller of the currency to exam- 
ine the affairs of said association.’’ Following this 
allegation came the specifications of the particulars in 
which the report is false, and the concluding part 
charges that the defendants, “and each of them, did 
then and there well know and believe the said report 
and statement to be false to the extent and in the 
mode and manner above set forth; and that they, and 
each of then, made said false statement and report in 
manner and form as above set forth with intent to 
deceive the comptroller of the currency and the agent 
appointed to examine the affairs of the said associa- 
tion, and to injure, deceive and defraud the United 
States and said association and the depositors thereof 
and other banks and national banking associations, 
and divers other persons and associations to the jur- 
ors aforesaid unknown, against the peace of the 
United States and their dignity, and contrary to the 
form of the statute of the said United States in such 
case made and provided.”’ The defendants, having been 
permitted to withdraw the plea of not guilty which 
they had entered, were then allowed to demurto the 
indictment, and as it is important to be accurate in 
stating what was done about this demurrer, the tran- 
script of the record on that subject is here inserted : 





** United States v. George M. Bain, Jr., John B.White- 
head, Orlando Windsor and C. EB. Jenkins. 
*Tudictmeut for making false entries, etc. 

“This day came the parties, by their attorneys, pur- 
suant to the adjournment order entered herein on the 
13th day of November, 1886, and thereupon the de- 
fendauts, by their counsel, asked leave to withdraw 
the pleas heretofore entered; which being granted, 
they submitted their demurrer to the indictment, 
which after argument was sustained; and thereupon, 
on motion of the United States by counsel, the court 
orders that the indictment be amended by striking 
out the words ‘the comptroller of the currency and,’ 
therein contained. Thereupon oa motion of John B. 
Whitehead and C. E. Jenkins, by their counsel, for a 
severance of trial, it was ordered by the court that the 
case be so severed that George M. Bain, Jr., cashier 
and director, be tried separately from John B. White- 
head, Orlando Windsor and C. E. Jenkins, directors. 
Thereupon the trial of George M. Bain, Jr., was taken 
up, and the said defendant, George M. Bain, Jr., en- 
tered his plea of not guilty.” 

This was done December 13, 1886, thirteen months 
after the presentment of the indictment by the grand 
jury, and probably long after it had been discharged. 
A verdict of guilty was found against Bain, a motion 
for a new trial was made, and then a motion in arrest 
of judgment, both of which were overruled. The 
opinion of the Circuit judge on the question which we 
are about to consider, delivered in overruling that 
motion, is found in the record. 

The proposition that in the courts of the United 
States any part of the body of an indictment can be 
amended after it has been found and presented by a 
grand jury, either by order of the court or on the re- 
quest of the prosecuting attorney, without being re- 
submitted to them for their approval, is one requiring 
serious consideration. Whatever judicial precedents 
there may have been for such action in other courts, 
we are at once confronted with the fifth of those arti- 
cles of amendment, adopted early after the Constitu- 
tion itself was formed, and which were manifestly in- 
tended mainly for the security of personal rights. 
This article begins its enumeration of these rights by 
declaring that *‘ no person shall be held to answer for 
a capital or otherwise infamous crime unless on a pre- 
sentment or indictment ofa grand jury,” except in a 
class of cases of which this is not one. We are thus 
not left to the requirements of the common law in re- 
gard to the necessity of a graud jury ora trial jury, 
but there is the positive and restrictive language of 
the great fundamental instrument by which the na- 
tional government is organized, that ‘‘no person 
shall be held to answer”’ for such a crime “ unless on 
a presentment or indictment of agrand jury.” But 
even at common law it is beyond question that in the 
English courts indictments could not be amended. 
The authorities on this subject are numerous and un- 
ambiguous. Inthe great case of Rex v. Wilkes, 4 
Burrow, 2527, tried in 1770, which attracted an im- 
mense deal of public attention, Wilkes, after being 
convicted by a jury of having printed and caused to 
be published a seditious and scandalous libel, was 
brought up before the Court of King’s Bench, on a 
motion to set aside the verdict, on the ground that an 
amendment had been made in the language of the in- 
formation on which he was tried. In the course of 
an opinion delivered by Lord Mansfield overruling the 
motion, he remarks on this subject (p. 2569) that 
“there is a great difference between amending indict- 
ments and amending informations. Indictments are 
found upon the oaths of a jury, and ought only to be 
amended by themselves; but informations are as de- 
clarations in the king’s suit. An officer of the crown 
has the right of framing them originally; he may, 
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with leave, amend in like manner as any plaintiff may 
do.” Mr. Justice Yates, on the same occasion, said 
that indictments, being upon oath, cannot be 
amended. 

Hawkins, in his Pleas of the Crown, bk. 2, ch. 25, 
§ 97, says: “*I take it to be settled that no criminal 
prosecution is within the benefit of any of the statutes 
of amendments; from whence it follows that no 
amendment can be admitted in any such prosecution 
but such only as is allowed by the common law. And 
agreeably hereto [ find it laid down as a principle in 
some books that the body of an indictment removed 
into the King’s Bench from any inferior court what- 
soever, except only those of London, can in no case 
be amended. Butit is said that the body of an in- 
diectment from London may be amended, because by 
the city charter a tenor of the record can only be re- 
moved from thence.”” He further says in section 98: 
‘It seems to have been anciently the common prac- 
tice, where an indictment appeared to be insufficient, 
either for its uncertainty or the want of proper legal 
words, not to put the defendant to answer it; but if 
it were found in the same county in which the court 
sat, to award process against the grand jury to come 
into court and amend it. And it seems to be the com- 
mon practice at this day, while the grand jury who 
found the bill is before the court, toamend it by their 
cousent, ina matter of form, as the name or addition 
of the party.” 

This language is repeated in Starkie Crim. Pl. 287. 
There are however several cases in which it has been 
decided that the caption of an indictment may be 
amended, and we therefore give here the language of 
Starkie (p. 258) as describing what is meant by the 
phrase *‘ caption of an indictment.’’ “ When an infe- 
rior court,”’ he says, “in obedience to a writ of cer- 
tiorari from the King’s Bench, transmits the indict- 
ment to the crown office, it is accompanied with a 
formal history of the proceeding, describing the court 
before which the indictment was found, the jurors by 
whom it was found, and the time and place where it 
was found. This instrument, termed a schedule, is 
annexed to the indictment, and both are sent to the 
crown office. The history of the proceedings, as cop- 
ied orextracted from the schedule, is called the cap- 
tion, and is entered of record immediately before the 
indictment.’ Tt will be seen that as thus explained, 
the caption is no part of the instrument found by the 
grand jury. 

Wharton, in his work on Criminal Pleading and 
Practice, § 90, says: “No inconsiderable portion of 
the difficulties in the way of the criminal pleader at 
common law has been removed in England by 7 Geo. 
IV, ch. 64, §§ 20, 21; 11 & 12 Vict., ch. 46, and 14 & 15 
id. ch. 100; and in most of the States of the American 
Union by statutes containing similar provisions.” He 
also cites cases in the English courts, where amend- 
ments have been made under those statutes, but they 
can have no force as authority in this country, even 
if they permitted such amendments as the one under 
consideration. 

No authority has been cited to us in the American 
courts which sustains the right of a court to amend 
any part of the body of an indictment without re- 
assembling the grand jury, unless by virtue of a stat- 
ute. On the contrary, in the case of Com. vy. Child, 
13 Pick. 200, Chief Justice Shaw says: ‘It is a well- 
settled rule of law that the statute respecting amend- 
ments does not extend to indictments; that a defect- 
ive indictment cannot be aided by a verdict; and that 
an indictment bad on demurrer must be held insuffi- 
cient upon a motion in arrest of judgment.” 

In the case of Com. v. Mahar, 16 Pick. 120, the court 
having held, upon the arraignment of the defendant, 
that the indictment was defective, the attorney-gen- 








eral moved to amend it, and the prisoner's counsel 
consented that the name of William Hayden, as the 
owner of the house in which the offense had been 
committed, should be inserted, not intending how- 
ever to admit that Hayden was in fact the owner, 
* But the court were of opinion that this was a case in 
which an amendment could not be allowed, even with 
the consent of the prisoner.” 

In the case of Com. v. Drew, 3 Cush. 279, Chief Jus- 
tice Shaw said: ‘* Where it is found that there is some 
mistake in an indictment, as a wrong name or addi- 
tion, or the like, and the grand jury can be again ap- 
pealed to, as there can be no amendment of an in- 
dictment by the court, the proper course is for the 
grand jury to return a new indictment, avoiding the 
defects of the first.” 

In the case of State v. Sexton, 3 Hawk. 184, the Su- 
preme Court of that State said: ‘It is a familar rule 
that the indictment should state that the defendant 
committed the offense on a specific day and year, but 
it is unnecessary to prove, in any case, the precise day 
and year, except where the time enters into the nature 
of the offense. but if the indictment lay the offense 
to have been committed on an impossible day, or ona 
future day, the objection is as fatal as if no time at 
all had been inserted. Nor are indictments within 
the operation of the statutes of jeofails, and cannot 
therefore be amended. Being the finding of a jury 
upon oath, the court cannot amend without the con- 
currence of the grand jury by whom the bill is found. 
These rules are too plain to require authority, and 
show that the judgment of the court was right, and 
must be affirmed.” It will be perceived that tne 
amendment inthat case had reference to a matter 
which the law did mot require to be proved, as it was 
alleged, and which to that extent was not material. 
The same proposition was held in the New York Court 
of General Sessions, in the case of People v. Campbell, 
{ Parker, 387, where it was laid down that the 
averments in an indictment could not be changed, 
even by consent of the defendant. 

The learned judge who presided in the Circuit Court 
at the time the change was made in this indictment, 
says that the court allowed the words, ‘‘ comptroller 
of the currency and,”’ to be stricken out as surplusage, 
and required the defendant to plead to the indictment 
as it then read. The opinion which he rendered on the 
motion in arrest of judgment, referring to this branch 
of the case, rests the validity of the court's action in 
permitting the change in the indictment upon the 
ground that the words stricken out were surplusage, 
and were not at all material toit, and that no injury 
wus done to the prisoner by allowing such change to 
be made. He goes onto argue that the grand jury 
would have found the indictment without this lan- 
guage. Butitis not for the court to say whether 
they would or not. The party can only be tried upon 
the indictment as found by such grand jury, and es- 
pecially upon allits language found in the charging 
part of that instrument. While it may seem to the 
court, with its better instructed mind in regard to 
what the statute requires to be found as to the intent 
to deceive, that if was neither necessary nor reasona- 
ble that the grand jury should attach importance to 
the fact that it was the comptroller who was to be de- 
ceived, yet it is not impossible nor very improbable 
that the grand jury looked mainly to that officer as 
the party whom the prisoner intended to deceive bya 
report which was made upon his requisition and re- 
turned directly to him. As we have already seen, the 
statute requires these reports to be made to the comp- 
troller at least five times a year, and the averment of 
the indictment is that this report was made and re- 
turned to that officer in response to his requisition for 
it. How can the court say that there may not have 
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been more than one of the jurors who found this in- 
dictment who was satisfied that the false report was 
made to deceive the comptroller, but was not con- 
vinced that it was made to deceive anybody else? And 
how can it be said, that with these words stricken 
out, it is the indictment which was found by the 
grand jury? If it lies within the province of a court 
to change the charging partofan indictment to suit 
its own notions of what it ought to have been, or 
what the grand jury would probably have made it, 
if their attention had been called to suggested 
changes, the great importauce which the common law 
attaches to an indictment by a grand jury, as a pre- 
requisite to a prisoner’s trial for acrime, and without 
which the Coustitution says ‘no person shall be held 
to answer,’’ may be frittered away until its value is 
almost destroyed. 

The importance of the part paid by the grand jury 
in England cannot be better illustrated than by the 
language of Justice Field, in a charge toa grand jury, 
reported in 2 Sawy. 667. ‘‘The institution of the 
grand jury,’’ be says, “is of very ancient origin in the 
history of England—it goes back many centuries. For 
along period its powers were not clearly defined, and 
it would seem, from the accounts of commentators on 
the Jaws of that country, that it was at first a body 
which not only accused, but which also tried, public 
offenders. However this may have been in its origin, 
it was at the time of the settlement of this country 
an informing and accusing tribunal only, without 
whose previous action no person charged with a felony 
could, except in certain special cases, be put upon his 
trial. And in the struggles which at times arose in 
England between the powers of the king and the 
rights of the subject, it often stood asa barrier against 
persecution in his name; until at length it came to be 
regarded as an institution by which the subject was 
rendered secure against oppression from unfounded 
prosecutions of the crown. In this country, from the 
popular character of our institutions, there has seldom 
been any contest between the government and the 
citizen which required the existence of the grand jury 
as a protection against oppressive action of the gov- 
ernment. Yet the institution was adopted in this 
country, and is considered from considerations simi- 
lar to those which give toit its chief valuein England, 
and is designed as a means, not only of bringing to 
trial persous accused of public offenses upon just 
grounds, but also as a means of protecting the citizen 
against unfounded accusation, whether it comes from 
government, or be prompted by partisan passion or 
private enmity. No person shall be required, accord- 
ing to the fundamental law of the country, except in 
the cases mentioned, to answer for any of the higher 
crimes unless this body, consisting of not less than six- 
teen nor more than twenty-three good and lawful 
men, selected from the body of the district, shall de- 
clare, upon careful deliberation, under the solemnity 
of an oath, that there is goud reason for his accusation 
and trial.” 

The case of Hurtado vy. People, 110 U. S_ 516, 
was a writ of error to the Supreme Court of that 
State by a party who had been convicted of the 
crime of murder inthe State court upon an infor- 
mation instead of an indictment. The writ of error 
from this court was founded on the proposition that 
the provision of the fourteenth amendment to the 
Constitution of the United States, that no State shall 
deprive any person of life, liberty or property without 
due process of law,’’ required an indictment as neces- 
sary to due process of law. This court held otherwise, 
and that it was within the power of the States to 
provide punishment of all manner of crimes without 
indicument by a grand jury. The nature and value of 





the grand jury, both in this country and in the Eng- 
lish system of law, were much discussed in that case, 
with references to Coke, Magna Charta, and to other 
sources of information on that subject, both in the 
opinion of the court and in an exhaustive review of 
that question by Mr. Justice Harlan in a disseuting 
opinion. 

It has been said, that since there is no danger to the 
citizen from the oppressious of a monarch, or of any 
form of executive power, there is no longer need of a 
grand jury. But whatever force may be given to this 
argument, it remains true that the grand jury is as 
valuable as ever in securing, in the language of Chief 
Justice Shaw, in the case of Jones v. Robbins, 8 Gray, 
329, ‘individual citizens from an open and public ac- 
cusation of crime, and from the trouble, expense and 
anxiety of a public trial before a probable cause is es- 
tablished by the presentment and indictment of such 
a jury; and in case of high offenses it is justly re- 
garded as one of the securities to the mnocent against 
hasty, malicious and oppressive public prosecutions.”’ 

It is never to be forgotten that in the construction 
of the language of the Constitution here relied on, as in- 
deed in all other instances where construction becomes 
necessary, we are to place ourselves as nearly as pos- 
sible in the condition of the men who framed that in- 
strument. Undoubtedly the framers of this article 
had for long time been absorbed in considering the 
arbitrary encroacbmeuts of the crown on the liberty 
of the subject, and were imbued with the common- 
law estimate of the value of the grand jury as part of 
its system of criminal jurisprudence. They therefore 
must be understood to have used the language which 
they did in declaring that no person should be called 
to answer for any capital or otherwise infamous crime, 
except upon an indictment or presentment of a grand 
jury, in the full sense of its necessity and of its value. 
We are of the opinion that an indictment found by a 
grand jury was indispensable to the power of the 
court to try the petitioner for the crime with which he 
was charged. The sentence of the court was that he 
should be imprisoned in the penitentiary at Albany. 
The case of Ex purte Wilson, 114 U. S. 418, and the 
later one of Mackin v. U.S., 117 id. 348, established 
the proposition that this prosecution was for an in- 
famous crime within the meaning of the constitu- 
tional provision. 

It only remains to consider whether this change in 
the indictment deprived the court of the power of 
proceeding to try the petitioner and sentence him to 
the imprisonment provided for in the statute. We 
have no difficulty in holding that the indictment on 
which he was tried was no indictment of a grand jury. 
The decision which we have already referred to, as 
well as sound principle, requires us to hold that after 
the indictment was changed it was no longer the in- 
dictment of the grand jury who presented it. Any 
other doctrine would place the rights of the citizen, 
which were intended to be protected by the counstitu- 
tional provision, at the mercy or control of the court 
or prosecuting attorney; forif it be once held that 
changes can be made by the consent or the order of 
the court in the body of the indictment as presented 
by the grand jury, and the prisoner can be called 
upon to answer to the indictment as thus changed, 
the restriction which the constitution places upon the 
power of the court, in regard to the prerequisite of an 
indictment, in reality no longer exists. It is of no 
avail under such circumstances, to say that the court 
still has jurisdiction of the person and of the crime, 
for though it has possession of the person, and would 
have jurisdiction of the crime, if it were properly pre- 
sented by indictment, the jurisdiction of the offense 
is gone, and the court bas no right to proceed any 
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further in the progress of the case for want of an in- 
dictment. If there is nothing before the court which 
the prisoner, in the language of the Constitution, can 
be “held to answer,”’ he is then entitled to be dis- 
charged so far as the offense originally presented to 
the court by the indictment is concerned. The power 
of the court to proceed to try the prisoner is as much 
arrested as if the indictment had been dismissed or a 
nolle prosequi had been entered. There was nothing 
before the court ou which it could hear evidence or 
pronounce sentence. The case comes within the prin- 
ciples laid down by this court in Ex parte Lange, 18 
Wall. 163; Ex parte Parks, 93 U.S.18; Ex parte Wil- 
son, 114 U.S. 418, and other cases. 

These views dispense with the necessity of examin- 
ing into the questions argued before us concerning 
the formation of the grand jury and its removal from 
place to place witbin the district. Weare of opinion 
that the petitioner is entitled to the writ of habeas 
corpus, and it is accordingly granted. 


——»+___—_ 


CONTRACT—STEAM BOATS-MEASUREMENT 
AT SEA—‘MILES.” 
MAINE SUPREME JUDICIAL COURT. 
FEBRUARY, 24 1887. 
ROcKLAND, Mt. DESERT AND SULLIVAN STEAMBOAT 
Co. Vv. FESSENDEN. 

When by the terms of a contract for building a steamboat, 
she is to be able to make fifteen miles an hour, and *‘ to 
make a trial trip at sea " at the timeof delivery, the dis- 
tance, in ascertaining the speed, must be measured in ma- 
rine or sea miles. 


A. P. Gould, for plaintiffs. 


Nathan Webb and James D. Fessenden, for defend- 
ant. 


Peters, C. J. The defendant contracted in writing 
to build for the plaintiffs a steamboat, for the con- 
sideration of $37,000, which would attain a speed of 
fifteen miles per hour with forty pounds of steam, 
without forcing the fires, and to make a trial trip of 
the boat “at sea’’ at the time of delivery. 

The main question of the case is whether the speed 
should be reckoned upon a measurement of land or of 
sea miles. The plaintiffs contend that miles as meas- 
ured on the sea—sea miles; knots—marine or geo- 
graphical miles; and the defendant contends that land 
miles only were intended. A very inportant question 
is thus presented, which after much research, we do 
not find, either as a question of law or of fact, 
founded on usage, ever before came before any court 
in the world. Not adirect authority has been cited 
on either of the remarkably able briefs of counsel, 
and we confidently believe not one can be found. We 
have ourselves suffered some unsteadiness of opinion in 
our attempt to solve the question; but after long con- 
sideration, we are led to the belief that the most sat- 
isfactory end of the case will be to allow the plaintiff's 
contention to prevail. 

Not however to prevail us the judge allowed the 
jury to place it on the ground of usage, but on a con- 
struction of law. If the law will not support the 
plaintiffs’ position, usage cannot. There can be no 
usage covering the point in controversy, unless it be 
such a one as the law recognizes as part of itself. The 
law, we know, appropriates many usages and customs 
as a foundation for itself to stand upon. The evidence 
of the experts does not have any real force to overturn 
the legal rule, whatever it may be. Not awitness ever 
knew of a case or a contract where any such question 





arose. The witnesses inform us of the nature of sea 
miles, and the manner of measuring them. If we 
adopt their meaning of the word when occurring in 
contracts,why should we not engraft the same meaning 
upon the word when it appears in legislative enact- 
ments, Federal and state, concerning distances on the 
sea? The word must have the same meaning in the 
same connection, whether spoken by a captain or a 
pilot or by a legislator. Its application should be 
universal. The explanations of the experts are inter- 
esting however, and are helpful to the court in mat- 
ters of common, every-day knowledge, such as a court 
may acquire for itself from reading books or making 
personal inquiry. 

Each side is contending for a measure that is no 
more nor less than a mile. One contends for a mile 
which measures 5,280 0n the land; the other for amile 
that measures 6,086 7-10 feet on the sea. The land mile 
is more common to those whose business is upon the 
land—landmen—while the sea mile is the only one rec- 
ognized by those who navigate the sea—by seamen. 
The first named was legalized in the reign of Queen 
Elizabeth, known asa ‘‘statute mile,” or ‘ English 
mile,’* or “ English statute mile;"’ and the “log” was 
invented at about the same time which inaugurated 
the measuring of sea or marine miles, known as 
“English geographical miles."’ Each is adapted to its 
own sphere. 

It would be impossible to measure the sea as we do 
the land. Charts of the ocean and other navigable 
waters are made on a scale of sixty geographical miles 
—sea miles-—-toa degree. Speed of vessels, whether 
propelled by steam or sails, is only ascertained by 
“log and line,’ each ‘“ knot” in the line representing 
one mile on the sea. The navigator can also ascertain 
distances run from day to day by taking altitudes of 
the sun, and finds his position on the chart by compu- 
tations based on the sea miles as his measure. Differ- 
ent rules from those on the land, different knowledge, 
different laws, and even different courts, control the 
business and controversies pertaining to the seas. 

It is said that the navigator may reduce his sea mile 
to a land mile, and be in accord with that mile in that 
way. Itis not often done, and cannot by ordinary 
men be easily done. A practice of making the reduc- 
tion would impose burdens and mistakes upon busi- 
ness. The seamen would contend that the land mile 
should be extended to the length of the sea mile, to 
insure uniformity. The statute mile is adopted only 
in England and the United States, while the marine 
nile is known to und acted upon by all the civilized 
peoples of the globe. 

The contract is to run fifteen miles per hour. 
Whether the boat had that speed was to be ascer- 
tained by ‘“‘atrial at sea.”’” Wasit not to ascertain if 
she would make that distancein that time on the sea? 
Was not the distance to be measured in the manner 
that distances are measured on the sea? Was it not 
sea miles that were to be run upon the sea? It seems 
reasonable to think so. The contract fails only in the 
slightest degree of so expressing it, while the implica- 
tion declares it to be so nearly as strongly as words 
would express it. It may be that difficulties attend 
the view, but will not greater difficulties attend any 
other view? The uncertainties of usage would only 
still more embarrass the solution of the contract; it 
can be better interpreted by the law. 

Would not the same question have arisen in the 
courts before had the law not been already consid- 
ered to be as we declare it? Weare much impressed 
with the fact that the words “‘miles’’ and “knots” 
are constantly used in marine cases as convertible and 
equivalent terms. There are many cases where the 
words are used in the same acceptation in legal opin- 
ions, 
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| Itis noticeable in admiralty cases that the word 
“knot”? is more commonly employed to denote the 
rate of speed, and the word ‘‘ mile’? more commouly 
used to express distances accomplished by speed—the 
result of speed. As examples: One head-note in an 
English case reads, stripping it of redundant words, 
thus: “‘A steamer going at the rate of seven knots an 
hour ran into a bark, about 200 miles from Sandy 
Hook, the bark going at the rate of about a mile an 
hour,’ and the steamer was in the wrong. Another 
isthis: ‘‘A steamer went off the Gasketts, and ten 
miles therefrom was running at a speed of eight or 
nine knots an hour;’’ an unlawful rate of speed in 
that case. 

Another sample: ‘ Four or five miles au hour is not 
a moderate rate fora steamer in a thick fog, twenty- 
five miles east of Gothland.’’ In these and a vast 
number of case the words “miles’’ and “knots” 
mean the same thing—mean marine miles. In many 
cases the word ‘*‘ knots’’ is first used, and then re- 
peated as “ miles,’’ the words being spoken as inter- 
changeable expressions. ‘ 

In the case of The Queen v. Keyn, the Franconia 
case, 2 Exch. Div. 63, in which a question of interna- 
tional law of extraordinary importance was discussed 
by many judges, a case involving a crime committed 
below low-water mark, but within three miles from 
the English shore, the phrases *‘ three miles,’’ ‘“* mar- 
ine league,”’ ‘‘ three geographical miles,’’ and ‘ three 
sea miles ’’ are over and over again used to express pre- 
cisely the same thing. In treaties between nations 
more caution is observed in using exact language, and 
writers on international law are circumspect in that 
respect. The English statutes commonly use the 
words ‘“‘marine league” to indicate the three-mile 
belt from shore, but not always so, as may be seen in 
anact of Victoria, copied from the above case, on 
page 84. The United States statutes use the words 
“marine league’’ in expressing the distance from 
shore in which admiralty jurisdiction shall be limited, 
but use the term ‘“‘ miles’ in other cases. 

There is or was a statutory law of Massachusetts 
(Dunham v. Lamphere, 3 Gray, 268) preventing fishing 
within one mile of Nantucket shores. Could that be 
a land mile when located on the sea? Miles on the 
land consist of ‘‘ paces;’’ those on the sea must be 
differently measured. 

It seems evident enough that the word ‘‘mile” 
means ‘marine mile’’ or “admiralty knot’ in the 
business of the navy department in this country. In 
the latest circular of that department, advertising for 
the construction of war vessels, the conditions require 
that the vessels ‘‘ must be able to maintain a rate of 
speed of seventeen knots an hour on the measured 
mile.’’ In genera! order number 314 of that depart- 
ment, published in 1883, the measured mile is thus 
specified: ‘‘ For these (trials of speed) a convenient 
location should be chosen, where a nautieal mile can 
be laid off and marked at each end by two stakes in a 
line at right angles to it.’ An examination of other 
public papers of that department shows pretty clearly 
that the words ‘“‘ knots’ and ‘*‘ miles”’ are there con- 
sidered as the same thing. 

We find cases in the common-law courts where it is 
not unlikely that the distances on the sea spoken of 
were measured as land miles as parts of land miles, 
instances of measurements upon or near the shore, or 
measurements in rods or feet, cases resting upon pe- 
culiar facts. Illustrations of these are found in the 
following citations: Mahler v. Transportation Co., 35 
N. Y. 352, 360; People v. Supervisors, 73 id. 393; 
United States v. Jackalow, 1 Black. 484; Dolner v. 
Monticello, Holmes, 7. 

When we speak of measures and weights we mean 





wine measure for oue article and beer measure for 
another, and different standards of weight for differ- 
ent solid substances. When we speak of measuring 
our roads we simply imply the common mile, and 
when of tracks across the sea we mean the standard 
of distance by which such tracks are not only usually 
but always measured. When we say a boat shall be 
sailed fifteen miles at sea, or on thesea, we mean that 
distance in sea miles. The sea mile is as important in 
its sphere as the land mile isin the sphere where it 
operates. It may be that the defendant did not un- 
derstand that he was bound by sea-mile measure; but 
it must be pronounced by the law that he should have 
so understood it. There is no need of discussing the 
question upon the theory that the trial trip was to be 
on some river, inasmuch as the vessel route from 
Rocklond to Bar Harbor is 4 coastwise sea passage, 
and the test of speed was to be exhibited on the sea. 

This decides the vital point of the case. We think 
the minor rulings are unexceptionable. The jury evi- 
dently held the defendant to the test of marine miles. 
Upon that basis, we do not feel like taking upon our- 
selves the responsibility of declaring the verdict 
wrong. 

It may be appropriate to add, that while the case 
was set down for argument in 1880, the papers reached 
the court in the latter part of the year of 1885. 

Motions and exceptions overruled. 

Walton, Danforth, Virgin, Libbey and Foster, JJ., 


concurred. 
a en 


DAMAGES — LANDLORD AND TENANT — 
BREACH OF COVENANT FOR QUIET 
POSSESSION. 


SUPREME COURT OF WISCONSIN, MARCH 1, 1887. 
PoposkKEY V. MUNKWITz. 

In an actionfor breach of «a contract for quiet possession 
under a lease to plaintiff, it appeared that defendant 
executed the lease knowing that a third party was in pos- 
session under a lease running forthe term of eighteen 
months after the date fixed upon for plaintiff to take pos- 
sesaion ; that plaintiff had been carrying on his business 
in the immediate vicinity of the rented store for many 
years; that being unable to get possession under his 
lease, he endeavored, but was unable, to rent another 
store in the vicinity, and his business was broken up, and 
his goods damaged by defendant’s default. Held, if de- 
fendant was unaware of the purposes for which plaintiff 
hired the store, the measure of damages would be the dif 
ference between the rent reserved in the lease and the 
actual rental value ; but if defendant knew that plaintiff 
intended to carry on his old business there, the measure 
of damages would be the damage to his business: and 
testimony to show such knowledge of defendant should 
be admitted, and if shown, proof should be admitted of 
the value of the business. 


a from Circuit Court, Milwaukee county. 

The action is by a lessee against his lessor for fail- 
ure of the latter to give the lessee possession of the 
leased premises according to the covenants in the 
lease. The head-note states the facts. 

Only a single question was submitted to the jury: 
‘* What was the actual value per annum of the premises 
411 Broadway, Milwaukee, described in the lease from 
defendant to plaintiff, from and after November 15, 
1884?” The jury answered $1,200. The rent reserved 
in the lease until May 1, 1887, is $1,000, and #2,000 
thereafter. The court gave judgment for the plaintiff 
for $272.14 damages, and costs. It is recited in the 
order for judgment that the plaintiff admitted he 
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went into possession of the leased store March 1, 1886. 
It is understood that the judgment is made up of $200 
per annum (being the excess in the value of the rent as 
found by the jury, over and above the rent stipulated 
in the lease) from November 15, 1884, to March 1, 1886, 
and the item of $14.40 for expense of removing goods. 
The item of #41.67 paid defendant on account of rent 
was disallowed for the reason (as stated by the court) 
that the lease to plaintiff *‘ assigned, by operation of 
law, the premise during Uhlig’s term to Mr. Poposkey, 
and he has the right to recover the rent from Mr. 
Uhlig.” The plaintiff appeals from the judgment. 


Deu & Friend, for appellant. 


Nath, Pereles & Sons and Jenkins, Winkler, Fish & 
Smith, for respondent. 


Lyon, J. This action was brought to recover dama- 
ges for the failure of the defendant to put the plaintiff 
in possession of the store No. 411 Broadway, Milwau- 
kee, leased by the former tothe latter, at the time 
stipulated in the lease at the commencement of the 
term. It is substantially an action for a breach of the 
covenant for quiet enjoyment contained in the lease. 
1 Tayl. Landl. & Ten., § 309. This appeal presents for 
determination the question, what is the true rule of 
damages for a breach of that covenant in this case, in 
view of the facts proved and offered to be proved 
therein? The rule is undoubtedly the same asin an 
action for a breach of covenants for title in an abso- 
lute conveyance; that is to say, had the plaintiff pur- 
chased the store No. 411 Broadway of the defendant, 
and taken au absolute conveyance thereof, instead of 
a lease for five or more years, under the same circum- 
stances which existed when the lease was executed, 
the measure of his damages for a breach of the cove- 
nants for title in such conveyance would be the same 
that it is for a breach of the covenant for quiet enjoy- 
ment in the lease. 3Suth. Dam. 147; Blossom v. Knox, 
3 Pin. 262. Indeed, the covenant for quiet enjoyment 
is one of the covenants for title in a conveyance. 
Rawle Cov. 17. It is also said to be ‘‘an assurance 
consequent upon a defective title.’ Id. 125. 

The general rule of damages which obtains in Eng- 
land and many of our sister States for a breach of 
covenant for title was first authoritatively laid down 
in 1775, in the case of the common pleas of Flureau v. 
Thornhill, 2 W. Bl. 1078. The defendant covenanted 
to sell the plaintiff a rent foratermof years issuing 
out of leasehold premises, but without fault on his 
part, the defendant was unable to make good title 
thereto. The plaintiff claimed damages for the loss of 
his bargain, but it was held that he was not entitled 
thereto. De Grey, C. J., said: ‘*‘ Upon a contract for 
a purchase, if the title proves bad, and the vendor is 
(without fraud) incapable of making a good one, I do 
not think the purchaser can be entitled to any dama- 
ges for the fancied goodness of the bargain which he 
supposes he has lost.’’ Blackstone, J., said: ‘* These 
contracts are merely upon condition, frequently ex- 
pressed, but always implied, that the vendor has a 
good title.’’ The rule of the above case has been much 
considered in both England and this country; and 
while its scope has been more clearly defined, and its 
application somewhat limited by later adjudications, 
the rule itself, as applied to cases in which the vendor 
honestly believed he had a good title, but the title 
failed for some defect not known to him, and of which 
he was not chargeable with notice, is now firmly es- 
tablished in the jurisprudence of England by the judg- 
ment of the House of Lordsin Bain v. Fothergill, L. 
R., 7 Eng, & Ir. App. 158. As already observed, the 
rule prevails in several of the United States, including 
this State, under the limitations just mentioned, of 
good faith and excusable ignorance of the vendor of 





defects in his title. Indeed these are scarcely limita. 
tions, but rather an interpretation of the qualification 
“withont fraud,” in the opinion by De Grey, C. J., in 
the principal case. The rule as it now stands has been 
applied in this State in Rich v. Johnson, 2 Pin. 88; 
Blossom v. Knoz, 3 id. 262; Nichol v. Alexander, 28 
Wis. 118; Messer v. Uestreich, 52 id. 684, aud in other 
cases. 

Under this orany other rule, the plaintiff is entitled 
to recover the consideration paid by him on account 
of the purchase. Hence, in the present case, whatever 
may be the measure of damages, the plaintiff should 
have recovered the amount he advanced for rent, and 
interest thereon. The reason given by the Circuit 
judge for excluding this amount from the plaintiff's 
recovery, to-wit, that he could recover the rent from 
Ublig, the tenant under the paramount lease, is con- 
ceived to be unsound. The plaintiff did not purchase 
aterm subject to the lease of Uhlig, but an absolute 
term; and while he might perhaps have treated his 
lease asan assignment of the rents accruing under the 
prior lease, and collected the same from Uhlig, there 
is no rule of law which compels him to do so. Indeed 
had he done so, it possibly might have operated as a 
waiver of any claim for damages for the breach of the 
covenant sued upon. 

The limitations of the rule of Flureau v. Thornhill, 
or rather the exceptions thereto, are well stated in 3 
Suth. Dam. 149, as follows: ‘* Where a lessor knows, 
or is chargeable with notice, of such defect of his title 
that he cannot assure to his lessee quiet enjoyment for 
the term*which such lessor assumes to grant; where 
he refuses, in violation of his agreement, to give a 
lease, or possession pursuant to a lease, having the 
ability to fulfill, as well as where the lessor evicts his 
tenant,—he is chargeable with full damages for com- 
pensation, and the doctrine of Flureawv. Thornhill, 
has no application. On this general proposition the 
authorities agree. In such cases the difference between 
the rent to be paid and the actual value of the premises 
at the time of the breach forthe unexpired term is 
considered the natural and proximate damages. Where 
the lessee is deprived of the possession and enjoyment 
under such circumstances, the lessor is either guilty 
of intentional wrong, or he has made the lease, and 
assumed the obligation to assure the lessee’s quiet 
enjoyment, with a culpable ignorance of defects in his 
title, or on the chance of afterward acquiring one. In 
neither case has he any claim to favorable considera- 
tion; and he is not excused, on the doctrine of Flureau 
v. Thornhill, from making good any loss which the 
lessee may suffer from being deprived of the demised 
premises for the whole or any part of the stipulated 
term.’’ This quotation doubtless contains a correct 
statement of the law acted upon in all the States, as 
well in those which have adopted the rule in Flureca 
vy. Thornhill, as in those which have not. 

We are clear that this case comes within the excep- 
tion. When the defendant leased the store to the 
plaintiff, he knew that there was a valid paramount 
lease upon the premises, executed by himself to Wilde 
& Ublig, having seventeen or eighteen months to run 
after the commencement of the plaintiff's term. There 
is no claim that the former lessees had forfeited their 
lease. Indeed, the defendant afterward made an un- 
successful attempt to evict them by legal proceedings 
for an alleged breach of the covenants of their lease, 
occurring after the execution of the plaintiff's lease. 
But it was held there was no breach. Munkwitz v. 
Uhlig, 64 Wis. 380. These proceedings are in evidence. 
Hence the defendant knew, when he leased the store 
to the plaintiff, of a defect in his title which prevented 
him from assuring to the plaintiff the quiet enjoyment 
of the leased premises. He thus entered into the con- 
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tract on the chance of being able afterward to avoid, 
in some way his lease to Wilde & Ublig, but having no 
legal cause for avoiding it. These facts deprive him 
of the protection of the rule in Flureaw v. Thornhill, 
and brings the lease within the rule above quoted from 
Sutherland. In other words, the case is thus brought 
within the general rule which prevails in actions for 
breaches of contracts, that the plaintiff shall recover 
the loss he has proximately sustained by reason of the 
breach. 

But in orderto determine what elements of loss 
come within the general rule, it is necessary to apply 
other rules of law to the particular case. In the pres- 
ent case (perhaps in most cases) the rules laid down in 
the leading case of Hadley v. Baxendale, 9 Exch. 341, 
26 Eng. Law & Eq. 398, which have many times been 
approved by this court, are sufficient. Shepard v. 
Milwaukee Gas-light Co., 15 Wis. 318; Hubburd yv. W. 
U. Tel. Co., 33 id. 558; S. C., 14 Am. Rep. 775; Candee 
vy. W. U. Tel. Co.. 34 Wis. 471; S. C., 17 Am. Rep. 452; 
Walsh v. Chicago, M. & St. P. R. Co., 42 Wis. 30; S. 
C., 24 Am. Rep. 876; Hammer v. Schoenfelder, 47 Wis. 
455; Brown v. Chicago, M. & St. P. R. Co., 54 id. 342; 
8S. C., 41 Am. Rep. 41; Cockburn v. Ashland Lumber 
Co., 54 Wis. 619; McNamara v. Clintonville, 64 id. 207; 
Thomas, B. & W. Manuf’g Co. v. Wabash, St. L. & P. 
R. Co., 62 id. 642; S. C., 51 Am. Rep. 752, see also 
Richardson v. Chynoweth, 26 Wis. 656. See also a very 
learned and elaborate note on the rule in the principal 
cases, in which a great number of cases are cited and 
discussed, in 1 Sedg. Dam. 218-234. These rules can 
best be stated by a quotation from the opinion in the 
principal case by Alderson, B. He says: ‘* Where 
two parties have made a contract which one of them 
has broken, the damages which the other party ought 
to receive in respect of such breach of contract should 
be such as may fairly and reasonably be considered 
either arising naturally, 7. e., according to the usual 
course of things, from such breach of contract itself, 
or such as may reasonably be supposed to have been 
in the contemplation of both parties, at the time they 
made the contract, as the probable result of the breach 
of it. Now if the special circumstances under which 
the contract was actually made were communicated 
by the plaintiff to the defendants, and thus known to 
both, parties, the’damages resulting from the breach 
of such contract, which they would reasonably contem- 
plate, would be the amount of injury which would ordi- 
narily follow from a breach of contract under these spe. 
cial circumstances so known and communicated. But 
on the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, 
he, at the most, could only be supposed to have had in 
his contemplation the amount of injury which would 
arise generally, and in the great multitude of cases, 
not affected by any special circumstances from such a 
breach of contract. For had the special circumstances 
been known, the parties might have specially provided 
for the breach of contract by special terms as to the 
damages in that case, and of this advantage it would 
be very unjust to deprive them.” 

Another rule having its foundation in natural justice 
should here be stated. In any case of a breach of con- 
tract the party injured should use reasonable diligence, 
and make all reasonable efforts, to reduce toa mini- 
mum the damages resulting from such breach. The 
necessary expenses incurred by him inso doing may 
be recovered in an action for such breach. This rule 
was early laid down by this court in Bradley v. Den- 
ton, 3 Wis. 557, and has been followed since. Fora 
full statement of the rule, and references to numerous 
adjudications sustaining it, see 1 Suth. Dam. 148. 
Under this rule, when the plaintiff was informed that 
the defendant could not give him possession of the 
store as he had covenanted to do (which information 








was received by tbe plaintiff November 7, being eight 
days before the commencement of his term) it became 
his duty to use all reasonable efforts to procure another 
suitable place in which to carry on his businessif the 
damages which otherwise would result from the 
breach of the defendant's covenant would be thereby 
diminished. We do not think however the plaintiff 
could be lawfully required to take another store out 
of the vicinity in which he was doing business when 
he took the lease from the defendant. By removing 
to a remote part of the city, he might, and probably 
would to some extent at least, have lost the good-will 
of his business, which it is alleged he had carried on 
successfully for a series of years in the vicinity of the 
store No. 411 Broadway. Neither was he required to 
take another store not reasouably well adapted to his 
business. 

From the foregoing rules, and the partial applica- 
tion of them already suggested, we think the follow- 
ing propositions are established: (1) The plaintiff is 
entitled to recover the sum he paid as rent when the 
lease was executed, and interest thereon; and also the 
necessary expense of removing some of his goods to 
the store, with detendant’s consent, and taking them 
therefrom after he failed to get possession of the store. 
(2) If the defendant did not know, when he executed 
the lease, the purposes} for which the plaintiff hired 
the store, orthe uses to which he intended to put it, 
the measure of the plaintiff's damages for breach of 
the covenant for quiet enjoyment (in addition to the 
special damages just mentioned) would be that adop- 
ted by the trial judge; that is, the difference between 
the rent reserved in the lease and the actual rental 
value of the store, without regard to what it is used 
for, which the jury found to be $200 perannum All 
these are natural and proximate damages resulting 
from the breach. (3) If the defendant, then, knew 
that the plaintiff was carrying on the business stated 
in the complaint, and hired the store No. 411 Broad- 
way for the purpose of continuing the same business 
therein, and if in the exercise of reasonable diligence 
the plaintiff might have procured another store, 
reasonably well adapted to his business and in the 
same vicinity, that is, in alocation in which he could 
have preserved and retained substantially the good- 
will of his former business, the rule of damages, in 
addition to the special items first above mentioned, 
will be the difference between the rent reserved in the 
lease and the actual rental value of the leased store 
for the purpose of carrying on such business therein. 
In such case the actual rental value would ordinarily 
be measured by the amount of rent the plaintiff would 
be compelled to pay for another store equally well 
adapted to his business. If he could obtain another 
store for the same rent he was to pay the defendant, 
or less, of course he would suffer no general damages 
for the defendant’s breach of covenant, and his re- 
covery in that behalf would be confined to nominal 
damages, in addition to the special damages first above 
mentioned. If however the expenses of removing to 
another store would have been greater than they 
would have been in removing to the store No. 41] 
Broadway, such excess would also be a proper item of 
damages. (4) If the plaintiff could reasonably have 
procured another suitable store for his business, he 
cannot recover for damages to hts business, because by 
leasing, and continuing his business in such other 
store; he might have avoided such damages. (5) But 
knowing that the plaintiff hired the store for the pur- 
pose of continuing his former business therein (if he 
did know it), and having executed the lease with 
knowledge that he could not put the plaintiff in pos- 
session of the store at the stipulated time because of 
his prior outstanding lease, the defendant took the 
risk of the plaintiff being able to procure another 
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suitable store for his business, the inability of the 
latter to do so would render the defendant liable for 
the damages resulting to plaintiff's business by reason 
of the breach of covenant complained of. This is 
plainly within the rule of Hadley v. Baxendale, supra, 
because under such circumstances the parties may 
fairly be considered to have contemplated that the 
breach of covenant would necessarily destroy or 
greatly impair the value of plaintiffs business. It 
should be observed, that if the plaintiff recovers for 
damages to his business, he cannot also recover the 
value of his lease under the above second or third 
proposition, because such value is necessarily a factor 
in estimating the damages to the business. Smith v, 
Wunderlich, 70 Ll. 426 (433.) He may however in that 
case, recover the special damages meutioned in the 
first proposition, for these are not such factors. 

It follows that the testimony which was offered by 
the plaintiff to show that the defendants knew, when 
he executed the lease to the plaintiff, that the latter 
was carrying on the business before mentioned in the 
same vicinity, and took the lease of the store for the 
purpose and with the intention of continuing such 
business therein, and that he was unable, in the exer- 
cise of due diligence, to find another store suitable for 
his business, was competent, and should have been 
received. Further, after the plaintiff makes a prima 
facie case entitling him to recover for damages to his 
business, proof should be received, under the plead- 
ings, to show the value of such business. 

We agree with Mr. Justice Paine, in Shepard v. Gas- 
light Co., 15 Wis. 318, that to ascertain the value of a 
business an inquiry as to the profits thereof is neces 
sary. Probable ‘‘ value’’ and “net profits’ are con- 
vertible terms as applied toa business. Yet the law 
in many cases gives damages for breaches of contracts, 
based on prospective profits, when they are fairly 
within the contemplation of the parties, are not too 
remote and conjectural, and are susceptible of being 
ascertained with reasonable certainty. If the plaintiff 
shows himself entitled to recover for damages to his 
business, the character, extent, and value of his es- 
tablished business when the lease was executed, and 
before, will furnish a guide tothe jury in assessing 
the prospective and probable value thereof, had the 
plaintiff been permitted to transfer it to the store No. 
411 Broadway, Carried on in the immediate vicinity 
of the old stand, and by the same person, presumably 
the business would have been equally prosperous. This 
presumption may be rebutted by proof of facts and 
circumstances tending to show that the business 
would probably have been less remunerative had it 
been so continued. 

It was said in the argument that no case can be found 
which gives damages for the loss of anticipated profits, 
because a landlord fails to give possession at the time 
agreed upon. This is scarcely a correct statement. 
The case of Ward v. Smith, 11 Price, 19, cited by Mr. 
Justice Paine in Shepard v. Gas-light Co., supra, seems 
to be just such a case. It is conceded that if the plain- 
tiff had not a business already built up and established 
in the same vicinity, which with its good-will could 
have been transferred to the store No. 411 Broadway, 
there would be nu basis upon which to estimate the 
prospective value of the business which the plaintiff 
would have done there had he obtained possession, 
and carried on the business therein. In such case, 
profits would probably be too conjectural and uncer- 
tain to be the basis of a recovery. Some of the cases 
refer to this distinction. In Chapman v. Kirby, 49 Il. 
211, the court, in speaking of the case of Green v. Wil- 
liams, 45 Ill. 206, says: ‘‘In that case the lessee had 
not entered upon the term, had not built up or es- 
tablished a business, and had not suffered such a loss. 





There was not in that case any basis upon which to 
estimate them.”’ In the present case the offer was to 
prove facts which would have shown a sufficient basis 
to determine whether there would be profits, and upon 
which they might be estimated. 

For the errors above indicated, the judgment of the 
Circuit Court must be reversed, aud the cause will be 
remanded for a new trial. 


—\_>__—_—_—— 


UNITED STATES SUPREME COURT AB. 
STRACT. 

CONSTITUTIONAL LAW~—REGULATION OF COMMERCE 
—WHARFAGE.— A city ordinance passed in pursuance 
of authority by statute, fixing the rate of wharfage, 
and authorizing a sale of the revenue of the wharves 
for five years on condition of the purchaser's keeping 
them in repair, constructing new wharves, lighting 
the wharves, and paying the city a certain amount, 
three-fourths of which should be used for maintaining 
a harbor police, is not in conflict with the provisions 
of the United States Constitution for the regulation 
of commerce, and is not void asan exercise on the 
part of the State of the power to regulate wharves and 
wharfage. The point raised by the complainants is 
that the rates of wharfage proposed by the lessees were 
necessarily enhanced by the condition requiring them 
to erect new wharves, to maintain electric lights, and 
to pay the city $40,000 per annum for the maintenance 
of a harbor police, and the payment of salaries to 
wharfingers, etc. They argue therefore that the rates 
agreed to be charged were intended, not merely as 
compensation for the use of wharves already con- 
structed, but as a tax to raise money forthe use of 
the city, to enable it to do those things, the expense 
of which should be defrayed from its general resources, 
it being contended that wharfage cannot be charged 
for the purpose of raising money to build wharves, 
but only for the use of them when built. The com- 
plainants contend that the charges are unreasonable 
and excessive as wharfage, and therefore unauthorized 
as such, andin effect a direct duty or burden upon 
commerce. They offered a good deal of evidence to 
show that the rates of wharfage charged are onerous 
and excessive, and that without the conditions refer- 
red to, the lesseesjcould have offered to take much lower 
rates; or at all events, that much lower rates would 
have been a reasonable and sufficient compensation. 
On the other hand, the defendants offered evidence 
to show that the rates were reasonable, and that with 
the same or even higher rates, the city itself, before 
leasing out its wharves, lost every year alarge amount 
of money in their administration. The court below de- 
clared ‘“‘that the exactions of wharfage are substantially 
expended for the benefit of those using the wharves, 
and that the proof does not satisfy us that the rates 
are exorbitant or excessive.’’ Ouachita Packet Co. v, 
Aiken, 4 Woods, 208, 213; 16 Feb. Rep. 890. We do 
not think it necessary to scrutinize the evidence very 
closely. With the Circuit Court, we see nothing in 
the purposes for which the lessees were required to 
expend or pay money, at all foreign to the general ob- 
ject of keeping up and maintaining proper wharves, 
and providing for the security and convenience of 
those using them. The case is clearly within the prin- 
ciple of the former decisions of this court, which affirm 
the right of a State, in the absence of regulation by 
Congress, to establish, manage, and carry on work and 
improvements of a local character, though necessarily 
more or less affecting inter-State and foreign com- 
merce. We may particularly refer to the recent cases 
of Transportation Co. v, Parkersburg, 107 U. S. 691; 
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Morgan v. Louisiana, 118 id. 455, and Huse v. Glover, 
119 id. 543, in which most of the former decisions in- 
yolving the same principle are cited and referred to. 
The first of these was a case of wharfage, the second, 
one of quarantine; and the third, that of alock in 
Illinois river constructed by the State of Illinois in aid 
of navigation. The same principle was applied and 
enforced in the cases of Cooley v. Board of Wardens, 
12 How. 299, on the subject of pilotage; in Mobile Co. 
vy. Kimball, 102 U. S. 691, where a State law provided 
for the improvement of the river and harbor of Mo- 
bile; in the various cases of bridges over navigable 
rivers which have come before this court, and which 
are reviewed and approved in Escanaba Co. v. Chicago, 
107 U.S. 678,and in Turner v. Maryland, 107 id. 58, which 
related to the inspection of tobacco. The same prin- 
ciple was reaffirmed, with the limitations to which its 
application is subject, in the recent case of Robbins v. 
Shelby Taxing Dist., 120 U. 8. 489, 495. In all such 
cases of local concern, though incidentally affecting 
commerce, we have held that the courtsof the United 
States cannot as such interfere with the regulations 
made by the State, nor sit in judgment on the charges 
imposed for the use of improvements or facilities affor- 
ded, or for the services rendered under State author- 
ity. It is for Congress alone, under its power to regu- 
late commerce with foreign nations and among the 
several States, to correct any abuses that may arise, 
or to assume to itself the regulation of the subject. If 
in any case of this character the courts of the United 
States can interfere in advance of congressional legis- 
lation, it is (as was said in Morgan v. Louisiana, qua 
supra), where there is a manifest purpose, ‘‘ by round- 
about means, to invade the domain of Federal author- 
ity.’ Wharfage, the matter now under consideration, 
is governed by the local State laws. No act of Con- 
gress has been passed to regulate it. By the State 
laws, it is generally required to be reasonable; and by 
those laws its reasonableness must be judged. If it 
does not violate them, as before said, the United 
States Courts cannot interfere to prevent its exaction. 
Of course, neither the State, nor any municipal cor- 
poration acting under its authority, can lay duties of 
tonnage, for that is expressly forbidden by the Con- 
stitution; but charges for wharfage may be graduated 
by the tonnage of vessels using a wharf; and that this 
is nota duty of tonnage, within the meaning of the 
Constitution, has been distinctly held in several cases, 
among others in those of Packet Co. v. Keokuk, 95 U. 
S. 80; Same v. St. Louis, 100 id. 425; Same v. Catletts- 
burg, 105 id. 559; and Transportation Co. v. Parkers- 
burg, 107 id. 691. The charges in the present case are 
professedly for wharfage, and we see notbingin the 
ordinance fixing the rates inconsistent with the idea 
that they aresuch. The city, by its charter, had the 
power to fix the rates of wharfage, and it established 
those now complained of. We donot see the slightest 
pretext for calling them any thing else than wharfage. 
The manner in which the receipts are to be appropria- 
ted does not change the character of the charges made. 
In the case of Huse v. Glover, 119 U. S. 543, 549, it was 
said: ‘By the terms ‘tax,’ ‘import,’ ‘duty,’ men- 
tioned in the ordinance (the ordinance of 1787), is 
meant a charge for the use of the government, not com- 
pensation for improvements. The fact that if any 
surplus remains from the tolls over what is used to 
keep the locks in repair, and for their collection, it is 
to be paid into the State treasury as a part of the 
revenue of the State, does not change the character of 
the toll or impost. In prescribing the rates it would 
be impossible to state in advance what the tolls would 
amount to in the aggregate. That would depend upon 
the extent of business done; that is, the number of 
vessels and amount of freight which may pass through 
the locks. Some disposition of the surplusis neces- 








sary until its use shall be required, and it may as well 
be placed in the State treasury, and probably better, 
than anywhere else.” And in the case of Transporta- 
tion Co. v. Parkersburg we said: ‘It is also obvious 
that since a wharf is property, and wharfage is a 
charge or rent for its temporary use, the question 
whether the owner derives more or less revenue from 
it, or whether more or less than the cost of building 
and maintaining it, or what disposition he makes of 
such revenue, can in no way concern those who make 
use of the wharf, and are required to pay the regular 
charges therefor; provided always that the charges 
are reasonable, and not exorbitant.’’ In the present 
case however, as already indicated, the appropriation 
actually made of the receipts, namely, to the objects 
of keeping the wharves in repair, or gradually extend- 
ing them as additions may be needed, and of main- 
taining a police for their protection, and lights for 
their better enjoyment, is entirely germane to the 
purpose of wharfage facilities. It is what any prudent 
proprietor would do; it is what the city itself would 
do if it managed the wharves on its own account. But 
even if it were otherwise, -—if a profit should happen 
to be realized, by the city or the lessees, beyond the 
amount of expenditures made,— this would not make 
the charges any the less wharfage. And being wharfage, 
and nothing else, if the charges are unreasonable, rem- 
edy must be sought by invoking the laws of the State, 
which cannot be done in this suit, inasmuch as the 
jurisdiction of the court is rested on the supposed un- 
constitationality of the charges for wharfage, aud not 
on the citizenship of the parties. If the State laws 
furnish no remedy,— in other words, if the charges are 
sanctioned by them,— then as before stated, it is for 
Congress, and not the United States Courts, to regu- 
late the matter, and provide a proper remedy. Such 
an interposition may become necessary; for although 
the imposition of unreasonable wharfage by a city or 
a State is always the dictate of a suicidal policy, the 
temptation of immediate advantage under stringent 
pressure will often lead to its adoption. What meas- 
ures Congress might adopt for the purpose of preveut- 
ing abuses in this and like matters it is not for us to 
determine. It is possible that a law declaring that 
wharfage shall be reasonable, and not oppressive, 
would answer the purpose. It would then be in the 
power of the Federal courts to inquire and determine 
as to the reasonableness of the charges actually im- 
posed. That no such inquiry, except in the adminis- 
tration of the State law, can be instituted, as the law 
now stands, is shown in some of the cases to which we 
have referred. In Transportation Co. v- Parkersburg, 
107 U. S. 691, 699. we said. ‘‘Itisan undoubted rule 
of universal application that wharfage forthe use of 
all public wharves must be reasonable. But then the 
question arises, by what law is this ruie established, 
and by what law can it be enforced? By what law is 
it to be decided whether the charges imposed are or 
are not exorbitant? There can be but one answer to 
these questions. Clearly it must be by the local munici- 
pal law, at least until some superior or paramount law 
has been prescribed. * * * The courts of the United 
States do not enforce the common law in municipal 
matters in the State because it is Federal law, but bee 
cause it is the law of the State.’’ April 25, 1887. 
Ouachita & Mississipp. River Packet Co. v. Aiken. 
Opinion by Bradley J. 

MUNICIPAL CORPORATIONS — CONTRACT BY — STAT- 
UTORY AUTHORITY TO MAKE —RATIFICATION—ESTOP- 
PEL.— (1) Under Gen. Stat. Conn. 1866, tit. 7, §§ 19, 
21, 232, a town in Connecticut cannot make a contract, 
or authorize any officer or agent to make one in its 
behalf except by a town meeting, after notice of warn- 
ing specifying the matter to be acted on, in order that 
all the inhabitants (whose property will be subject to 
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be taken on execution to satisfy the obligations of the 
town) may know in advance What business is to be 
transacted at the meeting; aud where a promissory 
note, executed by the treasurer of a town, is sued 
upon, a recovery cannot be had without proving that 
he was authorized to execute such note bya vote 
passed at a meeting duly warned or noticed as required 
by statute. (2) Where the notes of a Connecticut 
town have been issued by its treasurer without being 
legally authorized so to do, his act cannot be ratified 
by the town, except by a vote at a town meeting held 
pursuant to a previous notice specifying the object for 
which it was called. (3) Where a town has recognized 
as valid notes executed by its treasurer without 
authority, a party who has taken other notes, issued 
without authority, cannot hold the town liable on the 
ground of estoppel, unless itis shown that he had a 
legal right to rely upon, and did in fact rely upon, the 
action of the town in ratifying such unauthorized acts 
in accepting the notes held by him. April 4, 1887. 
Town of Bloomfield v. Charter Oak Nat. Bank of Hart- 
ford, Conn. Opinion by Gray, J. 
> 
ABSTRACTS OF VAR/OUS RECENT 
DECISIONS. 

CORPORATIONS—CAPITAL STOCK—SUBSCRIPTIONS— 
PAYMENT IN PROPERTY.—Subscriptions to the capital 
stock ofa corporation must be made in good faith, 
but they need not be paid in cash. The payment, if 
made and received in good faith, may be either in 
money or money’s worth. Unpaid subscriptions to 
the capital stock of a corporation constitute a trust 
fund for the benefit of creditors, and its officers can- 
not impair the trust by accepting simulated or ficti- 
tious payment of subscriptions. An action at law 
cannot be maintained by the receiver of a corporation 
to collect as unpaid subscriptions the difference be- 
tween whatis claimed to be the actual value of the 
property given by certain subscribers, aud received by 
the corporation in payment of their subscriptions, 
and the amount of the subscriptions, where there’ was 
no fraud, and the property, although overvalued, was 
such as the corporation required for the purposes of 
its legitimate business. Ind. Sup. Ct., March 18, 1887. 
Coffin vy. Ransdell. Opinion by Mitchell, J. 

DEED — QUITCLAIM — NOTICE.— A party receiving a 
quitclaim deed to land cannot be deemed a bone fide 
purchaser without notice of any interest adverse to 
his grantor. Such a conveyance indicates by its very 
form that the grantor has doubts of his title, and the 
grantee takes with notice that he is getting a dubious 
title, and is put upon inquiry as to the claim which 
casts doubts upon it. But the language of the deed 
being that the grantor ‘‘grants, bargains, and sells,” 
as well as quitclaims, the grantee bas the election in 
what way to take, and may take what either of these 
words would convey, and is not restricted by the fact 
that his estate, under one of the words, would be of 
less value than under another, he may therefore es- 
cape being charged with notice under the *‘ quitclaim ”’ 
by electing to take under the “grant, bargain, and 
sale.”” The extent of the decision of Rodgers v Burch- 
ard, 34 Tex. 442, therefore is that a deed which pur- 
ports to convey only the right, title and interest of 
the grantor will not protect the grantee against prior 
unregistered instruments. The question as to the 
rights of purchasers under quitclaim deedshas since 
been before this court on several occasions, and the 
decision in Rodgers v. Burchard has been limited to 
the precise case then before the court, and has been 
held to have gone no further than to establish the 
principle as above formulated. In Harrison v. Boring, 





44 Tex. 255, Chief Justice Roberts, in delivering the 
opinion of the court, noticed the distinction between 
a deed which purports to convey the right, title and 
interest of the grantor in the land, and one which pur. 
ports to convey the land itself. He distinctly recog. 
nized the principle announced in Van Reusselaer y, 
Kearney, 11 How. 322, that when the deed contains 
evidence that the absolute right to the land, and not 
the title or chance of title is sought to be sold and 
bought, the grantee may be a bona fide purchaser, not- 
withstanding the deed may have injsome respects the 
qualities of a quitclaim deed in form. The opinion in 
Harrison v. Boring warrants the conclusion that one 
who has in good faith purchased the absolute right to 
land, in contradistinction to that of the title or claim 
of title of the grantor, and by outside proof has shown 
that he paid a valuable consideration therefor, may 
claim, as an innocent purchaser, against any adverse 
title or equities of which he bad no notice. This was 
the construction placed upon the decision by Judge 
Moore in Taylor v. Harrison, 47 Tex. 460; S.C., 26 
Am. Rep. 304, and this court in that case approved the 
decision in Rodgers v. Burchard in so far only as it 
was qualified in the opinion in Harrison v. Boring. 
Judge Moore said, in effect, that the doctrine that a 
grantee under a quitclaim deed is not to be treated as 
a bona fide purchaser applies only to quitclaim deeds 
in the strict sense of that species of conveyance i. e., 
when the instrument purports and is intended to con- 
vey only the right, title and interest in the property 
named in it; and as to the rights of purchasers in this 
respect, he drew a distinction between such deeds and 
those purporting to couvey an absolute title to land 
without covenants of warranty. The clear deduction 
from these cases is that in order to charge a purchaser 
with notice of an unrecorded instrument or secret lien 
or equity by reason of the character of deed under 
which he claims, that deed must purport to convey 
and quitclaim to the purchaser no more than the right, 
title, or interest of the grantor. Upon an examination 
of the decisions of other States where a quitclaim pur- 
chaser is subject to the same rule, we find, so far asthe 
cases afford us information, that the decisions were 
upon deeds purporting to convey only the title or in- 
terest of the grantor. Crapo v. Brown, 40 Iowa, 489; 
Marshall vy. Roberts, 18 Minn. 408; 8. C., 10 Am. Rep. 
210: Smith v. Bank of Mobile, 21 Ala. 124; Ridgeway 
v. Holliday, 59 Mo. 455. In the case of Hope v. Stone, 
10 Minn. 141, the court, in holding that the deed be- 
fore them, which conveyed only the right, title and 
interest of the grantor, did not protect the grantee 
against a previous trust with which the land conveyed 
was charged, said that if it had been a conveyance of 
the land, instead of the right, title and interest of the 
grantor, it might be necessary to inquire whether the 
registration or possession of the opposing claimant was 
notice to the grantee. But they say, as he only took 
his grantor’s right, he took nothing which the latter 
had previously conveyed. The very terms of the deed 
were notice to him of all the rights previously confer- 
red upon others by his grantor. This view seems to 
accord with that intimated in the decisions of our own 
court to which we have referred, and they doubtless 
can be rested upon the principles announced in the 
Minnesota case, viz., ina strictly quitclaim deed the 
grantee takes no more than the grantor can lawfully 
convey, and the fact that the deed purports to do no 
more gives notice of the prior right of third parties. 
Strictly speaking, no deed can of itself convey a 
greater estate than the grantor owns at the time of 
making it, whether it be a quitclaim of interest, ora 
deed to the land with or without covenants of war- 
ranty. Ifthe title of the grantee is better than that 
held by his vendor, it is because the owner of an out- 
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standing claim cannot assert it against the purchaser, 
though he might have done so against his grantor. 
The latter receives the title of the grantor, accom- 
panied with a right which the former did not possess, 
viz. to defend against secret outstanding titles of 
which the grantor was charged with notice, but of 
which the grantee is in fact ignorant. This is the 
effect of a deed which purports to convey the prop- 
erty, and not the right of the maker of the instrument, 
On its face it passes an indefeasible title, and gives no 
notice that there may be some secret claim which may 
defeat it. The law makes it what it purports to be, a 
conveyance of a good title to the land, so far as such 
secret claims are concerned, by forbidding their owners 
to assert such claims against the purchaser, and as said 
in Taylor v. Harrison, supra, whether the deed has or 
has notaclause of warranty. This clause forms no 
part of the conveyance. Where the instrument in 
which it is contained purports to make a full and per- 
fect conveyance of the land described in it, this clause 
does not strengthen or enlarge the title conveyed. It 
is a separate contract by which the grantor agrees to 
pay damages if the title fails; but it does not make the 
title itself any better. If it accompaniesa deed which 
conveys only the right and title of the grantor, it evi- 
dences 4 confidence of the grantor in his title to the 
land, and a want of like confidence on the part of the 
grantee in such title. But an unrestricted conveyance 
of the property for a fair consideration shows that the 
purchaser supposes that he is getting the whole estate, 
though he takes no separate contract fora return of 
the purchase-money in case he does not. Judge Story 
said the case of Flagg v. Mann, 2 Sumn. 562, that he 
was not aware that any covenant of general warranty 
had ever been held necessary to entitle the vendee to 
make the defense of innocent purchaser, when he 
bought the property, and not the interest of the gran- 
tor. If he gives a full price for an unquestioned and 
unquestionable fee simple, the absence of covenants of 
general warranty ought not to take away from him the 
common protection. This affords proof that he had 
no suspicion of the title not being perfect, and he has 
“an equal equity with any person claiming under an 
outstanding and unknown trust; and if so, the legal 
title, combined with the equity, ought not to be dis- 
turbed.”’ If a grantor conveys no more than his title, 
the presumption is that he had doubts as to his right 
to the land, and notice of some opposing claim; and 
he thus expresses that doubt upon the face of the deed. 
If he conveys the land without restriction as to title, 
the presumption is that he had and intended to con- 
vey as fulla title as could be held in the land, and 
that he had no doubt of his right todo so. The pur- 
chaser in each case has notice that he is getting such 
title as his grantor purports to convey, in the one case 
a doubtful title, and he is put upon inquiry as to the 
claim which casts the doubt upon it; in the other, a 
full title, and he need make no inquiry upon the sub- 
ject. The deed from Park to Moody does not purport 
on its face to convey merely the right and title of 
Park to the land, but the land itself. It is true that it 
uses the word “ quitclaim,”’ in connection with other 
words by which title may be passed under a deed 
of conveyance; but we do not think this word re- 
stricts the conveyance in any manner whatever. The 
words used in the ordinary form of quitclaim at com- 
mon law are ‘‘remise, release, and forever quitclaim 
all the right, title, and interest,’’ of the party making 
the deed. The use, in addition of other words, such 
as “‘give, grant, bargain, and sell,’’ would not change 
the character of the conveyance if the interest sold 
was still described as the “right and title” of the 
grantor. It would still be a conveyance of that inter- 
est, and not of the land described in the deed. But 





each of the words of conveyance found in deeds which 
purport to convey land, and not the vendor's title, had 
at common law its own signification and legal effect. 
The word “give”? was used in conveying a fee-tail; 
the word * grant ’’ to convey an incorporeal heredita- 
ment; the term ‘“‘ bargain and sell” evidenced a con- 
tract to convey which made the bargainer to hold for 
the usee of the bargainee, and the statute of uses ves- 
ted the title in the usee. A release was used only when 
the releasee was in posession, and the releasor con- 
veyed to him his own title. The signification of these 
terms has been somewhat modified; and in America 
at least, the words ‘‘grant’’ or ‘‘ bargain and sell” 
may convey full fee-simple title to any species of 
property. A release may be used to convey a title to 
one who has no previous right in the land, and is in 
most States equivalent to the word ‘quitclaim.’’ It 
is customary in all or the most of these terms in deeds 
intended to pass property by fee-simple title, and the 
law in such cases is that the party receiving the deed 
has his election in what way to take it. Hil. Real 
Prop. 491, 492. If the words used are “ grant, bargain, 
and sell, release or confirm,’’ he may take whatever 
estate either of these words would convey. The mere 
fact that his right under one of the words would be of 
less value than under another does not limit the deed 
to what the former would convey. If one grants, bar- 
gains, and releases, the grantor takes the title as well 
by grant, bargain, and sale as by release. It is clear 
therefore that the use of the word ‘‘ quitclaim ’* in the 
present deed did not make it any the less a convey- 
ance of the lot in controversy, or restrict it so as to 
make it upon its face convey no more than the inter- 
est of the grantor in the property. Tex. Sup. Ct., 
Feb. 11, 1887. Richardson vy. Levi. Opinion by 
Willie, C. J. [See Thorn v. Newsome, 64 Tex. 161; S. 
C., 53 Am. Rep. 747, and note, 749. E.p.] 

k NEGLIGENCE — DUTY TO FENCE POND ON TOWN LOT 
— DROWNING CHILD.— The owner of a vacant lot ina 
city is under no legal obligation to fence in a danger- 
ous hole or pond on said lot, not dangerously near the 
highway, in which surface water collects, and is not 





play on the lot. It surely is not the duty of an owner 
to guard or fence every dangerous hole or pond or 
stream of water on his premises, for the protection of 
persons going upon his land who had no right to go 
there. No such rale of law is laid down in the books, 
and it would be most unreasonable to so hold. A 
learned author states the doctrine in these words: 
“ An owner of land is under no obligation to fence an 
excavation on his land, unless it is so near the high- 
way as to amount to a public nuisance; and if persons 
or animals are killed or injured in consequence of his 
failing todo so, no damages can be recovered. A 
qualification of this rule is that, when the owner of 
land, expressly or by implication, invites a person to 
come upon it, he will be liable for damages if he per- 
mit any thing in the nature of asnare to exist thereon, 
which results in injury to such person, the latter being 
at the time in the exercise of ordinary care. If how- 
ever he gives a bare license or permission to cross his 
premises, the licensee takes the risk of accident in 
using the premises in the condition in which they are.’’ 
1 Thomp. Neg. 361. Among other authorities cited by 
the author to sustain this doctrine of the text is 
Hardcastle v. South Yorkshire Ry., 4 Hurl. & N. 67, 
where Pollock, C. B., uses this language: ‘‘ When an 
excavation is made adjoining to a public way, so that 
a person walking upon it might, by makinga false step, 
or being affected with sudden giddiness, or inthe case 
ofa horse or carriage way, might, by a sudden start- 
ing of the horse, be thrown into the excavation, it is 





reasonable that the person making such excavation 


liable for the death of achild fallinginto it while at ~ © 


436 


THE ALBANY LAW JOURNAL. 








should be liable for the consequences; but when the 
excavation is made at some distance from the way, 
and the person falling into it would bea trespasser 
upon the defendant’s land before he reached it, the 
case seems to us to be different. Wedo not see where 
the liability is to stop. A man getting off a road ina 
dark night, and losing his way, may wanderto any 
extent; and if the question be forthe jury no one 
could tell whether he was liable for the consequences 
of his act upon his own land or not. We think that 
the proper and true test of legal liability is whether 
the excavation be substantially adjoining the way, 
and it would be very dangerous if it were otherwise, 
if in every case it was to be left asa fact to the jury 
whether the excavation was sufficiently near to the 
highway to be dangerous.’’ Pages 74, 75. See Houn- 
sell v. Smyth, 7 C. B. (N. 8.) 731. This question is 
very fully discussed in Hargreaves v. Deacon, 25 Mich. 
1, and Gramlich v. Wurst, 86 Penn. St. 74. In Har- 
greaves v. Deacon, the plaintiff, as administrator, 
sought to recover damages for the death of ason, a 
child of tender years, who was killed by falling into a 
cistern which had been left uncovered on premises not 
immediately adjoining the highway. After a learned 
and able examination of many cases, Mr. Justice 
Campbell finds no support to any doctrine which 
would authorize a recovery. He says: ‘ Cases are 
quite numerous in which the same questions have 
arisen which arise in this case; and we have found 
none which hold that an accident from negligence, on 
private premises, can be made the ground of damages, 
unless the party injured has been induced to come by 
personal invitation, or by employment which brings 
him there, or by resorting there as to a place of busi- 
ness or of general resort held out as open to customers 
or others whose lawful occasion may lead them to 
visit there. We have found no support for any rule 
which would protect those who go where they are not 
invited, but merely with express or tacit permission, 
from curiosity or motives of private convenience, in 
no way connected with business or other relations 
with the occupant.’’ There isa class of cases which 
hold the proprietor liable for injuries resulting to 
children from dangerous machinery left unguarded 
and so exposed as to be calculated to attract their inter- 
ference with it. Railroad Co. v. Stout, 17 Wall. 657; 
Keffe v. Railway, 21 Minn. 207; Koons v. Railway, 65 
Mo. 592, are of that character. In Hydraulic Works 
Co. v. Orr, 83 Penn. St. 332, the platform which caused 
the injury was upona private passage or cart-way ad- 
joining a factory; and in Birge v. Gardiner, 19 Conn. 
507, the gate was on or near the line of the lane or 
public pass way. In this case the plaintiff recovered, 
but a new trial was ordered on the ground of misdi- 
rection of the court, there being evidence of contri- 
butory negligence. In Kerr v. Forgue, 54 Ill. 482, the 
counters and barrels were placed on the sidewalk on 
a public street in a “tottering condition’’ and occu- 
pied a considerable portion of the walk. The court 
held that the negligence of the defendant in placing 
obstruction upon the sidewalk, and permitting them 
to remain there for some weeks, ‘‘ was much greater 
than the carelessness of the boy,’’ and affirmed the 
judgment which awarded damages for the injury. The 
rule that holds persons responsible for injuries caused 
by spring guns, man-traps, etc., is familiar and well 
settled; but it has no application here. Unless we 
hold that the defendant was under a legal obligation 
to fence this pond for the protection of children 
reaching and playing upon it, there can be no recovery. 
And it is obvious that a fence would have to be very 
high and very tight to afford any effectual guard 
against children having access to the pond. But upon 
the facts, we do not think the law imposed the duty 
upon the defendant of building a fence or guard to 





prevent children from reaching the pond; therefore 
he is not liable forthe death of the child. Wis. Sup. 
Ct., March 1, 1887. Klix v. Nieman. Opinion by 
Cole, C. J. 


INVITATION TO ENTER — DRIVING OFF LOT.— 
The plaintiff seeks to recover damages from the de- 
fendant corporation for an injury sustained by her 
from falling down a precipitous place ina vacaut lot 
where she was playing; the lot beingin the rear of the 
premises where she lived, and separated therefrom by 
a picket fence, with a gate. But we are unable to find 
any thing in the evidence reported which shows that 
the defendant owed, or in any way failed in any duty 
to the plaintiff in respect to the condition of the lot. 
The only evidence tending to connect the defendant 
therewith was that the fence and gate were built by 
the defendant’s workmen about five years ago, and 
that the workmen had a key to the gate. There was 
no evidence to show that the defendant owned or oc- 
cupied, or had the care of the lot, or even that it had 
any right to place a fence along the brow of the preci- 
pice; or that at the time of the accident, it used the 
road which leads through the gate, or left it open on 
the day of the accident; or that it ever, in any way, 
induced or invited the plaintiff or other children to 
come upon the vacant ground to play, or that either 
the defendant or any other corporation, or any per- 
son owning or occupying the lot, ever did any thing 
more than merely to suffer and permit the use of the 
lot by the children. Merely abstaining from driving 
the children off is not an invitation which would im- 
pose any duty or responsibility for the condition of 
the lot. Sweeney v. Old Colony & Newport R. Co., 10 
Allen, 369; Davis v. Cent. Cong. Soc., 159 Mass. 367, 
371; Morrissey v. Eastern R. Co., 126 id. 377; Severy 
v. Nickerson, 120 id. 306; Carleton v. Franconia Iron 
and Steel Co., 99 id. 216. Mass. Sup. Jud. Ct., Feb. 
23,1887. Galligan v. Metacomet Manufacturing Com- 
pany. Opinion by C. Allen, J. 


NEW TRIAL— IMPROPER REMARKS OF COURT TO 
sgury.— In a suit in equity to set asidea will, after the 
argument was closed, and the issue given to the jury, 
the court, uponjits own motion, read an address to the 
jury on the theory that they were unevenly divided 
in sentiment, in which he advised them to compromise 
their views, and yield something in deference to the 
opinions of others, especially when those differing were 
in the majority in numbers; saying that the burden of 
proof was on the plaintiffs in the issue; that if the 
evidence was evenly balanced, they should find against 
the will; that in considering the mass of conflicting 
evidence in the case, it was not surprising that there 
should bea difference of opinion, etc. ; and concluded 
by telling them to do their duty, and leave the rest to 
him. Held, an unwarrantable interference with the 
province of the jury, and ground for a new trial. 
However it may beelsewhere, in Virginia the courts 
have never indulged in the practice of making obser- 
vations to the jury concerning the evidence. It is 
considered as encroaching too much upon the prov- 
ince of the jury. The jury, and not thecourt, arecon- 
clusively and uncontrollably the judges, whenever the 
question depends upon the weight of the testimony. 
The court responds to questions of law, the jury to 
questions of facts. The court instructs the jury upon 
questions of law, but the court cannot instruct the 
jury as to the weight of evidence, or the sufficiency of 
proof. The legitimate powers of the jury in this State 
have been maintained by many decided cases in this 
court, and the cases all seem to be the same way, and 
there has been but little difference of opinion among 
the judges. The cases show that the court must be 
very careful not to overstep the line which separates 
law from fact. ‘The cases, from Ross v. Gill, 1 Wash. 
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90, down to Gregory v. Bough, 2 Leigh, 665, are cited 
in 1 Robinson Prac. 338; Barton Law Prac. 214. See 
also Cornet v. Rundy, in this court, not yet reported. 
But | can find no case which can be said to be exactly 
like this on this point. It is said by the counsel for 
the appellants to be unprecedented, and that seems to 
be so in this State at least. The case of Dejarnette v. 
Com., 75 Va. 877, was a case where the court appears 
ofits own motion to have proceeded to instruct the 
jury upon the principles of law by which insanity is 
to be tested. Judge Staples in that case says that 
such was not the practice in Virginia, and says: ‘‘ We 
think however that the practice in Virginia is a wise 
one in general; for it is extremely difficult to deliver 
charges to the jury without conveying to them some 
intimation of the opinion of the judge upon the evi- 
idence, or using some phrase or expression which 
may constitute a ground of just exception.’’ In this 
case the court was not satisfied with charging the jury 
at great length upon their general duties as jurors, 
but in effect instructs them that the minority should 
yield to the majority, that is, concede to the majority 
something in this particular case; that the evidence 
was very conflicting, etc. How much this judge 
thought the minority must concede tothe majority 
the jury is not informed; but upon what principle 
could this be held except that the majority should 
govern, and that the question should be decided by a 
vote, the voice of the majority being then reported to 
the court as the unanimous verdict of the jury. The 
minority of the jury may thus have been induced to 
believe that by such a course all responsibility would 
be removed from them upon their oaths, and placed 
upon the majority, or possibly upon the court; for the 
judge loftily concludes. ‘“ Do your duty, gentlemen, 
and leave the rest to me.’’ Wethink a verdict thus 
obtained cannot be said in any just sense to be the 
verdict of the jury. The course of the trial judge, we 
think, was an altogether unwarrantable invasion of the 
domain of the jury, and if upheld, would tend to ren- 
der jury trials a mockery. It lies at the foundation of 
jury trials that by their verdict the jury shall deter- 
mine the issue joined upon their consciences without 
outside influence or coercion from the court or else- 
where. The province of the courtis to instruct the 
jury upon questions of law, and express no opinion, 
make no comments concerning the facts, whether con- 
flicting or not; there can be no particular cireum- 
stances which will justify the court in doing either. 
We have found no case in Virginia before this where 
the jury has been instructed to decide the case by a 
ballot, and this case will doubtless long stand alone. 
Va. Sup. Ct. App., Mareh 17, 1887. Whitelaw’s Ex'r v. 
Whitelaw. Opinion by Lacy, J. 


REPLEVIN — DAMAGES — USE OF PROPERTY.— When 
a defendant, from whom the plaintiff replevied a 
piano, succeeds in the action, he is entitled to recover 
of the plaintiff such damages for the detention thereof 
as the jury shall be satisfied the use of the property 
was worth to the defendant during the time of the 
detention, considering the nature and character of the 
property. This isan action of replevin in which the 
defendant has recovered a verdict. He is entitled to 
recover as damages such sum as will be a fair indem- 
nity to him for the injury he has sustained by reason 
of the unlawful taking and detention of his property 
by the plaintiff. Stevens v. Taite, 104 Mass. 328. In 
this case the property replevied was household furni- 
ture, including a piano, and it appeared that during 
the time of the detention the defendant did not pur- 
chase or hire other similar property. The plaintiff 
asked the court torule that ‘‘the damages for the 
detention should be fixed at theinterest of the money 
value of the property, during the time it was detained, 





and whatever loss or inconvenience was sustained in 
purchasing property of equal value for use during the 
time of detention.”’ As the defendant did not pur- 
chase other property, this was equivalent to asking 
the court to rule that the defendant could only recover 
as damages the interest on the value of the property. 
The court rightly refused this ruling, for it is clear 
that interest on the value of the property is no crite- 
rion of the damage sustained by the defendant, by 
reason of being deprived of the use of it. The prop- 
erty was household furniture, in daily use and neces- 
sary to his comfort. It is evident that the restoration 
of the property, with interest on its value, would not 
furnish an adequate indemnity to the defendant for 
the wrong done in taking it out of his possession. In 
Clark v. Martin, 125 Mass. 543, it was held that where 
a plaintiff in replevin recovered damages for the deten- 
tion of a horse and buggy attached by the defendant 
ona writ against a third person, the jury might award 
such damages for the detention as they should be 
satisfied the use of the property was worth to the 
plaintiff during the time of the detention, considering 
the nature and character of the property. A similar 
rule of damages would apply in the case before us, and 
it is to be presumed that such rule was adopted by the 
court, as nothing appears tothe contrary. Mass. Sup. 
Jud. Ct., Jan. 17, 1887. Boston Loan Co. v. Myers. 
Opinion by Morton, C. J. 


REVENUE — INCOME TAX — FOREIGNERS RESIDENT 
ABROAD—TRADE CARRIED ON IN ENGLAND THROUGH 
A RESIDENT AGEN T.—The appellants, wine merchants, 
and shippers, of Rheims, in France, where they lived, 
and where their chief office for business is, and who 
were never resident in England, are, and for many 
years have been, in the babit of shipping and sending 
yearly to England very considerable quantities of cham- 
paigne for the purposes of sale there. By arrange- 
ment, Mr. A. Hubinet, of 24 Mark lane, London, acts 
in England as their sole representative in the sale of 
their wine and the transaction of their business, re- 
ceiving as an equivalent for his expenses in rent, 
clerks’ salaries, and otherwise, and as a remuneration 
for bis services, a commission on all wine sold by the 
appellants in England. The premises in Mark lane 
were taken in Hubinet’s name, and he carries on no 
business there except that of the appellants’ represent- 
ative, and is duly assessed to and has paid income 
tax on all profits made by him in respect of his said 
agency. ‘The appellants’ names, with Hubinet as 
their agent, appear among the wine merchants in the 
Post-office Directory, and are also shown at the Mark 
lane premises. Hubinet, on behalf of the appellants, 
employs travellers and appoints sub-agents, who seek 
for orders for the wine in various parts of England, 
all orders being sought for and taken by him as 
‘“‘agent for Pommery & Greno.”’ The orders so ob- 
tained are transmitted to Hubinet, and forwarded by 
him to the appellants at Rheims, and in response 
thereto either Hubinet supplies the wine ordered 
from asmall stock kept by the appellants at Mark 
lane, or if the order be for a considerable quantity, 
the appellants ship the wine direct to the customer. 
All goods are invoiced to the customer in the appel- 
lants’ names as vendors, and the amounts due in re- 
spect thereof are collected by Hubinet at Mark lane 
on behalf of the appellants, who keep a banking ac- 
count in London. Bills and drafts are drawn payable 
to the appellants’ order, and when received are trans- 
mitted by Hubinet to the appellants at Rheims for in- 
dorsement. On default of payment by a customer 
proceedings are taken in the English courts in the ap- 
pellants’ names, and proof in bankruptcy is made in 
their names against a bankrupt debtor. The appel- 
lants take all gains and suffer all losses.in the sale ot 
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any wine in England, and Hubinet has no interest in 
any such sale other than his said commission as agent. 
All goods are shipped from France at the purchaser’s 
risk. The income tax commissioners having con- 
firmed the assessment to income tax made upon the 
appellants in the name of their agent in respect of the 
profits from their trade of wine merchants carried on 
as above mentioned, the appellants appealed there- 
from to the Queen’s Bench Division, and contended, 
that as their agent had paid income tax on all profits 
made by him, and as they only sold wine through 
him as agent in England, they were not liable to be 
taxed; and further, that the profits were made in 
France, and net in England, and that in any case the 
profits arising from the orders executed from the 
stock of wine in France were made there, and were 
not taxable here; but it was held by Denman and 
Hawkins, JJ. (dismissing the appeal), (1) that the ap- 
pellants carried ona trade within the United King- 
dom, on the profits from which they were liable to 
assessment to income tax under schedule D of 16 & 17 
Vict., ch. 34; and (2) that liability extended not only 
to the profits upon the orders executed by their agent 
from the stock of wine kept in Mark lane, but also to 
the profits accruing from tbe orders executed by the 
appellants from their stock of wine at Rheims direct 
to the customers in England. Q. B. Div., Dee. 17, 
1886. Pommery v. Apthorpe. Opinions by Denman 
aud Hawkins, JJ. 


SHIP AND SHIPPING—LIABILITY OF SHIP-OWNER TO 
SHIPPER FOR DECK CARGO JETTISONED—CONTRACT— 
BREACH — PROXIMATE CAUSE OF DAMAGE. — On a 
ship carrying a general cargo from New Orleans 
to Liverpool cotton was shipped on deck, un- 
der a practice by which owners of vessels trading be- 
tween those ports were iu the habit of stowing goods 
on deck in violation of their contract with the ship- 
per, the ship-owners accepting full responsibility for 
the consequences. The bills of lading for part of the 
cotton contained the words ‘“‘under deck.’’ All the 
bills of lading contained exceptions (inter alia) in favor 
of “ jettison.”” On the voyage the ship took ground, 
and in order to get her off the master properly jetti- 
soned the cotton The indorsees of the bills of lading 
having brought an action against the ship-owners to 
recover the value of the cotton, held, affirming the de- 
cision of the Court of Appeal, that (whether the bills 
of lading did or did not contain the words ‘under 
deck”), the cotton was carried in breach of the con- 
tract, and was not within the exceptions specified in 
the bills of lading, which had exclusive reference to 
goods safely stowed under the hatches; that the ship- 
owners had therefore no legal excuse for their failure 
to deliver; that the cause of damage was not too re- 
mote, and that the ship-owners were liable tothe in- 
dorsees for the value of the cotton. Royal Exchange 
Shipping Co. v. Dixon. 12 App. Cas. (H. L.) 11. 


SLEEPING-CAR COMPANY—LIMIT OF DUTY TO TRANS- 
port.—The gist of the plaintiff's claim is that he was 
wrongfully refused accommodation in the sleeping 
car of the defendant, in coming from Baltimore to 
New York, by the defendant’s servant, and that on 
declining to leave the car, he was ejected therefrom. 
His argument assumes that it was for the defendant 
to determine under what circumstances a passenger 
should be allowed to purchase a berth, and incident- 
ally the other accommodations afforded by the sleep- 
ing car. An examination of the contract with the 
Pennsylvania Railroad Company, by virtue of which 
the cars owned by the defendant were conveyed over 
its railroad, shuws that while these cars were to be 
furnished by the defendant corporation, they were 
furnished ‘‘ to be used by the railroad company ”’ “for 





the transportation of passengers; ’’ that its employees 
were to be governed by the rules and regulations of 
the railroad company, such as it might adopt from 
time to time for the government of its own employees, 
While therefore the defendant company was to col- 
lect the fares for the accommodations furnished by 
their cars, keep them in proper order and attend upon 
the passengers, it was for the railroad company to de- 
termine who should be entitled to enjoy the accom 
modations of these cars, and by what regulations this 
use of the cars should be governed. The defendant 
company could not certainly furnish a berth in its 
cars until the party requesting it had become entitled 
to transportation by the railroad company as a pas- 
senger, and he must also be entitled to transportation 
for such routes and distances, or under such circum- 
stances, as the railroad company should determine to 
be those under which the defendant company would 
be authorized to furnish him with its accommoda- 
tions. Thedefendant company could only contract 
with a passenger when he was of such a class that the 
railroad company permitted the contract to be made. 
The railroad company had classified its trains, fixing 
the trains upon which persons should become entitled 
to transportation in the sleeping cars, and the cars in 
which such transportation would be afforded. It was 
their regulation that between Baltimore and New 
York this accommodation should only be furnished to 
those holding tickets over the whole route. It does 
not appear that this was an unreasonable rule; but 
whether it was so or not, it was the regulation of the 
railroad company, and not of the defendant. The 
evidence was that “the ordinary train conductors of 
the Pennsylvania Railroad have full and entire au- 
thority over the porters and conductors of the Pull- 
man cars, in regard to the matter of determining who 
shall ride in the cars, and under what circumstances, 
ond in regard to every other thing except’’ the de- 
tails of care, etc. The defendant’s servant, the plain- 
tiff having entered the sleeping-car, informed him that 
his ‘“‘split”” tickets,as they were termed, were ‘not 
such as would entitle him to purchase a berth, and 
that he could sell only to those holding ‘through 
tickets intact to the point to which sleeping accom- 
modations were desired.”’ The plaintiff was in no 
way disturbed until the train conductor (who was not 
defendant’s servant) came into the car, informed 
plaintiff that his tickets were not such as to entitle 
him to purchase the sleeping-car tickets, and several 
times urged the plaintiff to leave the sleeping-car, 
which the plaintiff refused to do. Whether accom- 
modation was rightfully refused to plaintiff or not in 
the sleeping-car, the refusal was the act of the rail- 
road company’s servant, and not of defendant’s, 
whose duty it was to be guided by the train conduc- 
tor. Theejection of defendant was also the act of 
the railroad company, and not of the defendant. 
Even if the Pullman conductor had used force upon 
the plaintiff, he was not doing the business of the de- 
fendant compant; he was assisting the train conduc- 
torin the duty he was performing as servant of the 
railroad. Mass. Sup. Jud. Ct., Feb. 24, 1887. aw- 
rence v. Pullman Pa/ace Car Co. Opinion by Dev- 
ens, J. 

WAY — OBSTRUCTING — BAY-WINDOws. — Bill in 
equity to restrain the defendant from building bay- 
windows projecting over a passage-way of the width 
of five feet, which runs from Joy street, across the 
rear of the lots of the plaintiff and defendant. The 
defendant does not deny that the plaintiff has the 
right to use the passage-way as a means of access to 
his lot from Joy street, formerly Belknap street. The 
question in the case is as to the extent of this right, 
and whether in projecting bay-windows over the 
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passage-way, in the manner alleged in the bill, the de- 
fendant is violating this right. The windows do not 
interfere with passage to and fro over the passage-way. 
The various cases which have arisen, as to the right of 
the owner of land subject toa right of way to build 
or project structures over the way, have all been deci- 
ded upon the same general principles. The difference 
in the results arises from the application of these prin- 
ciples to a difference in the grants by which the way 
is created, and in other circumstances of the cases. 
These general principles are that a man, who owns land 
subject to an easement, has the right to use his land 
in any way which is not inconsistent with the ease- 
ment, but has no right to use it in a way which is in- 
consistent with the easement, and that the extent of 
the easement claimed must be determined by the true 
construction of the grant or reservation by which it is 
created, aided by any circumstances surrounding the 
estate and tbe parties, which have any legitimate ten- 
dency to show the intentions of the parties. In the 
leading case of Atkins v. Bordman, 2 Mete. 457, it was 
held that a passage-way about five feet in width, run- 
ning from Washington street to rear land owned by 
the plaintiff, might be built over by the owner of the 
front land. The court held, that by the true con- 
struction of the grant under which the plaintiff 
claimed, he required merely the right of a ‘‘ suitable 
and convenient footway to and from his house, of 
suitable height and dimensions, to carry in and out 
furniture, provisions, and necessaries for family use, 
and to use for that purpose wheelbarrows, hand-sleds, 
and such small vehicles as are commonly used for that 
purpose, in passing to and from the street to a dwelling 
in the rear, through a foot-passage, in a closely-built 
and thickly-settled town. It was therefore adjudged 
that the owner of the fee might build over the way in 
a manner which did not render it unfit for these pur- 
poses. This decision was followed in Gerrish vy. Shat- 
tuck, 152 Mass. 235, in which the reservation to the 
plaintiff was of ‘‘a passage-way four feet wide in, 
through, and over said premises, fromsaid Prescott 
street tomy tenement, on the’ westerly side thereof.” 
It was held that this reserved a footway for passing 
and repassing, with such incidental rights as are neces- 
sary to its enjoyment, and that the owner of the ser- 
vient premises might build over it in such manner as 
not to interfere with these purposes. In the case of 
Schwoerer v. Boylston Market Ass’n, 99 Mass. 285, it 
was clear that the passage-way could not be built over, 
because the grant to the plaintiff expressly provided 
that it should not be ‘“‘subject to have any fence or 
building erected thereon,’’ and becanse the other parts 
of the deed and the facts of the case show that the in- 
tention of the parties was that it should bein the 
nature of an open court or street. In Brooks v. Reyn- 
olds, 106 Mass. 31, the passage-way was expressly de- 
clared to be “for light and air,” and it was held that it 
could not be covered in whole orin part. The cases of 
Salisbury v. Andrews, 128 Mass. 336, and Attorney- 
General v. Williams, 140 id. 329, were decided upon the 
ground thatjthe terms of the grant and the surround- 
ing circumstances showed that the purpose was that 
the passage-ways in question should be kept open and 
unobstructed, substantially as streets or courts, not 
only for the purpose of passing and repassing, but also 
for purposes such as streets are ordinarily used for,— 
for light, air, and prospect. The right of the parties in 
this suit dependsupon the construction of the grant to 
the plaintiff. It is a grant of “ aright and privilege, in 
common with me, my heirs and assigns, in a five feet 
passage-way, leading from the north-easterly corner 
of said land to said Belknap street.’’ In the same 
breath the grantor reserves to himself ‘the right and 
privilege of using, as a passage-way in common with 
said grantees, their heirs and assigns, a strip of land 





five feet wide across the northerly end of said granted 
premises, the said passage-way to be maintained and 
supported at the common expense of the several abut- 
ters.” The passage-way reserved was a continuation 
of the passage-way named in the grant to the plaintiff. 
The effect of the two clauses was to provide for a 
passage-way running from Belknap street (now Joy 
street) in a westerly direction, for a distance of 
ninety-six feetacross the rear of the two lots now 
owned by the plaintiff and the defendant. It is only 
five feet in width, and has no outlet at the westerly 
end. It is too narrow to be used for horses and car- 
riages, and clearly was not designed for such use. It 
is not of the character of a street or court. The pur- 
pose seems to have been to provide a narrow footway 
leading to the rearof the defendant’s and plaintiff's 
lots, and of the lot next westerly of the plaintiff's, and 
of the lot on the northerly side of the way, designed 
for passing and repassing on foot, and for carrying in, 
in small vehicles, articles necessary for family use, 
and generally to be used as such ways are ordinarily 
used in a large city. The grants to the plaintiff and 
to the other abutters contain no provision that the 
way is to be kept open tothe sky for light or air or 
prospect. We cannot distinguish this case from the 
two cases above cited, of Atkins v. Bordman and 
Gerrish v. Shattuck, and are therefore of opinion that 
the plaintiff has not showna right to have the passage- 
way open unobstructed from the ground upward, for 
its full width of five feet. Mass. Sup. Jud. Ct., Feb. 
25, 1887. Burnham v. Nevins. Opinion by Norton, C. J 


CORRESPONDENCE. 


NoON-FILING NoTE OF IssuR — DISMISSAL. 


Editor of the Albany Law Journal: 

Both parties notice the case for trial. The plaintiff 
files a note of issue with the clerk. The defendant does 
not file a note of issue with the clerk. The case is 
reached on a regular call of the calendar. Can the de- 
fendant have the complaint dismissed. 

A. A. WHITE. 

BINGHAMTON, N. Y. May 17, 1887. 


CONFLICT OF JURISDICTION, DOUBLE PUNISHMENT. 


Editor of the Albany Law Journal: 

W. J. Sanderson, a justice of the peace, was charged 
with an assault, and one of his friends, learning that a 
warrant had issued for him from a police court, 
which had final jurisdiction of the offense, and 
went before a justice of the peace, and had San- 
derson arrested and brought before him, where he 
waived an examination and was bound over to answer 
to the grand jury. 

Subsequeutly thereto, a police officer, having the war- 
rant fromthe police court, arrested Sanderson and 
brought him before that court, against all of which he 
protested, and to avoid imprisonment gave bail, and 
filed his plea, setting up his previous arrest, identity 
of person and offense, and his binding over by the 


| magistrate to the grand jury. 


To this plea the State demurred and the court sus- 
tained!the demurrer, and the defendant, still objecting 
tothe jurisdiction of the court, entered a plea of 
guilty, and he was sentenced to afine of #200 and 
thirty days in the work-house. The court refused a 
stay of execution, and defendant had to go out. It 
took some time to get up a bill of exceptions, and ap- 
peal to the Court of Common Pleas, which upon hear- 
ing the same ordered the defendant's discharge (after 
having served seventeen days of his sentence) and 
held, that the police eourt had no jurisdiction. The 
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grand jury met and considered the case from the 
magistrate court, aud found a true bill against Sander- 
son. To this indictment he pleaded his arrest and 
puvishment by the police court, but this was over- 
ruled, the court holding that police court had no juris- 
diction and he had plead guilty again and was sen- 
tenced to pay a fine of $25 and costs in Common Pleas 
Court. This case presents a great hardship. 

Another case of similar effect and importance in the 
northern part of the State. 

A. B. Robb was arrested and brought before a 
magistrate, charged with the commission of a misde- 
meanor. While the case was pending in the justices’ 
court a warrant issued from the police court, upon 
the same charge, and objecting to the second ar- 
rest and to avoid imprisonment he gave bond for his 
appearance, and filed a plea setting up his prior arrest, 
identity of person and offense, and its pendency in 
another court and denied the jurisdiction of the police 
court and refused to appear. The court refused to allow 
the plea and ordered the bond forfeited. Defendant then 
waived an examination before the magistrate, and was 
recognized to appear before the grand jury, and urgent 
business calling him away he left the State. Suit was 
brought against the surety on the bond, and he set up 
the same facts in his answer that the defendant did in 
his plea of abatement, denied the jurisdiction and 
validity of the proceedings in the police court and that 
the bond was a nullity. Tothis the State demurred 
but the Court of Common Pleas overruled the demur- 
rer and held that the police court had no jurisdiction. 
That upon the filing of the plea verified as required by 
statute, it was the duty of the court to stay its 
hand and dismiss the proceedings, the presumption 
being that such court will do its full duty, and comity 
suggests that the court having first jurisdiction will re- 
tain it until the end of the proceeding. 


H. 


THE VACANCY ON THE SUPREME CourRT BENCH. 
Editor of the Albany Law Journal: 

As amember of the New York Bar I have been 
pleased with the character of the candidates who have 
been so prominently mentioned in connection with 
the vacant Supreme Court justiceship. It is indeed 
but just that the portion of our country which has 
produced and now contains so many bright scholars 
in jurisprudence, should be represented upon the 
bench of our highest court. 

In looking over the list of candidates however I have 
not seen mentioned the name of one of the brightest 
lawyers and one of the ablest and most learned justices 
upon the southern bench. I refer to Hon. Edward 
Bermudez, chief justice of the Supreme Court of 
Louisiana. Chief Justice Bermudez isa man in the 
prime of life, being only fifty-four years of age, is 
descended from one of the most distinguished families 
of Louisiana, and is recognized in that State as second 
to no man. Chief Justice Bermudez was born in 
Louisiana in 1852, and having graduated from Spring 
Hill College in Alabama, with the highest honors and 
received the degrees of A.B. and A.M., he proceeded 
to Kentucky where he studied law under Judge 
Monroe, and was admitted to practice upon motion of 
the then attorney-general, Hon. James Harlan. He 
then returned to Louisiana where he continued his law 
studies, and was when only four days over twenty-one 
years of age, upon motion of the late Judah P. Ben- 
jamin, admitted to practice. He was subsequently, 
on motion of ex-Associate Justice of the United States 
Supreme Court, Hon. John A. Campbell, admitted to 
practice in that court. In 1876 the faculty of St. John’s 
College at Fordham in this State, conferred upon him 
the degree of Doctor of Laws. 
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During his long career at the bar, Judge Bermudez 
enjoyed a most lucrative practice and has as a result 
a substantial fortune. During the last fifteen years 
that he practiced at the bar, there was hardly a 
case of great importance in the State of Louisiana 
in which Judge Bermudez was not engaged upon one 
side or the other. Fora number of years prior to his 
elevation to the bench he was chairman of the board 
for the examination of applicants for admission to 
the bar. 

At the time of the appointment of Chief Justice 
Bermudez to his present position, the entire press of 
his native State sounded his praises. In fact the sacri- 
fice made by him was made at the earnest solicitation 
of the whole bar, whose *‘ vote, if requested,” to quote 
the New Orleans papers ‘* would beyond a doubt have 
proved overwhelmingly in his favor.’”’ 

Chief Justice Bermudez’ great fitness for the place 
is founded upon the fact that he is sound and well 
learned, in both the common and civil law, both of 
which he studied before and practiced after his admis- 
siontothe bar. Allhis decisions show bimto bea 
man of great learning, quick perception and profound 
analysis. He writes concisely and with great force, 
clearness and facility. 

Add to this the strong and robust constitution of 
Louisiana’s chief justice, his fondness for work and 
his great industry, and we can easily see that Chief 
Justice Bermudez would be the right man in the right 
place, upon the bench of the United States Supreme 
Court. 

Moreover he isa good, sound and progressive Demo- 
crat of that class of which President Cleveland is the 


leader. 
Very respectfully, 


New YorK, May 20, 1887. 


—_ + — 


NEW BOOKS AND NEW EDITIONS. 


ENGLISH OVERRULED CASES. 


A Digest of Cases overruled, not followed, disapproved, ap- 
proved, distinguished, commented on, and specially con- 
sidered in the English courts froin the year 1756 to 18x6, 
inclusive, arranged according to alphabetical order of 
their subjects; together with extracts from the judg- 
ments delivered thereon, and a complete index of the 
cases, in which are included all cases reversed from the 
year 1856. By Charles William Metcalf Dale, and Rudolph 
Chambers Lehmann. London: Stevens & Sons. Boston, 
Mass.: C. C. Soule, 1887. 

This is a unique digest and the most elaborate ever 
published. The first volume gives the table of cases, 
each page being divided into five columns, stating re- 
spectively the title and report, how treated, where 
treated, by whom treated, and the number of the col- 
umn of the digest. There are no less than thirty-two 
different abbreviations to describe the treatment, 
from “‘adhered” to ‘ varied.”” The second volume 
gives in 1,600 columns concise statements of the par- 
ticular treatment, and ample extracts from the judg- 
ments, arranged topically. This is an excellent plan, 
and it has been admirably executed. The work con- 
stitutes a good law library in itself, and for the Ameri- 
can practitioner at least, with Fisher’s Digest, fur- 
nishes a very tolerable substitute for the English Re- 

ports. To those who possess the reports it will be a 

grateful assistant. We regard collections of overruled 

cases as among the most useful tools of the lawyer, 
and we never have seen another so well conceived 

and executed as this. The division of volumes is 4 

happy expedient. The book is very elegantly printed. 


2 vols. 
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CURRENT TOPICS. 


HERE may be some reasonable difference of 

opinion as to the wisdom of the late prosecu- 
tion for blasphemy in New Jersey. Our own opinion 
is that it is the wiser course generally to ignore such 
things. A mere proclamation of irreligion is apt to 
do the less hurt the less attention is paid to it. It 
is after all but an announcement, although perhaps 
violent and offensive, of an opinion upon a subject 
in regard to which men always have differed and 
always will differ. Men often speak contemptu- 
ously and offensively of things which they do not 
believe, even to the point of shocking those who 
do believe them. It is not like a libellous attack 
upon character or profane swearing in public, which 
assail private interests or disturb public quiet, and 
which have no foundation in opinion or belief. 
Colonel Ingersoll is wrong however in denouncing 
such prosecutions as an infringement of the consti- 
tutional right of free speech. To speak freely does 
not mean to say any thing that a man pleases, with- 
out regard to its character or purposes. He might 
assail prosecutions for libel or profane swearing as 
an interference with free speech, but he would be 
wrong. So in theory prosecutions for blasphemy 
are not an unjustifiable interference with free 
speech, #ithough they may be impolitic. But as 
the Colonel’s client was found guilty and fined 
twenty-five dollars, we have no fault to find with 
either the verdict or the sentence, which respect- 
ively mark the disapprobation of the jury and the 
contempt of the court for the offender. 


Two pamphlets on Insanity have recently come 
to our table. One is entitled ‘‘Insanity and the 
Care of the Insane,’ and is written by Doctor Clark 
Bell. The writer collects various legal and medical 
definitions of insanity, and advocates the view that 
one should be excused for crime, even if he knows 
he is doing wrong, provided his will is too feeble 
to resist the wrong impulse. A very humane doc- 
trine for the insane but not for the sane. The more 
interesting part of the treatise is on the care of the 
insane, The writer inclines against confinement in 
asylums and mechanical restraints, and in favor of 
putting the patients in small numbers in care of 
families, or forming colonies like that at Gheel, in 
Belgium, where there are 1,653 patients living in 
private families. In place of restraints he advises 
active physical employment. He says: ‘* No mat- 
ter how excited a lunatic is he will work out of it 
if furnished with hoe and shovel.” He also says: 
“Music has exercised a wonderful curative and 
tranquillizing power over the disordered intellect, 
to which much greater stress was given by the an- 
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cients than with us. The sweet strains of delicious 

music will quiet the most excited and raving ma- 

niac a thousand-fold quicker and more completely 

than any of the barbarous appliances of chains, or 

force in any form, and cheerful and merry compan- 

ions, pleasant surroundings and good cheer, will 

restore the light of reason better than medicines, or 

bolts or bars. These aids were better understood 

by physicians of the past than of the present, and, 
asylum superintendents who will study attentively 
the influence of these aids to diseased brains will 
be astounded at the results they will meet. Amuser, 

toujours amuser, should be the motto of asylums.” 
The other pamphlet is entitled ‘‘The Defense of 
Insanity in Criminal Cases,” and is a thesis by Lan- 
celot Fielding Everest, for the degree of Doctor of 
Law at Cambridge. The writer gives an excellent 
analysis and criticism of the leading English cases 
of Arnold, Ferrers, Hadfield, Bowler, Bellingham, 

Offord, Oxford, MacNaughten, Stokes, Barton, 

Haynes and Layton, and comes to the conclusion 
that it is best not to adopt any general test of re- 
sponsibility, but to lay down the law, in general 
terms, like that of the French and German codes, 

to the effect that the offender is not accountable 
when the act is done ‘‘under alienation of mind,” 
and leave it to the tribunal to say in each case 
when the alienation is suflicient to justify an ac- 
quittal. Doctor Bell and Mr. Everest both advo- 
cate a tribunal of medical experts to decide the 
question of insanity. Doctor Bell does not explain 
what he would do with a man acquitted of murder 
on the ground of insanity. Would he set him at 
work with hoe, or spade, or rake, and play soft 
music to him? Especially, what would he do with 
those emotional lunatics who kill the men who have 
seduced their wives or sisters, and are acquitted? 
In regard to these two classes, at least, we think 
the community would be justified in demanding 
that they should be shut up for life. Mr. Everest’s 
pamphlet is published by Stevens & Sons, London, 


Governor Hill ought to proclaim a day of special 
thanksgiving for the adjournment of our Legisla- 
ture. We speed the parting guest. But it did not 
brighten as it took its flight. It has folded its 
tents like the Arabs and as silently stolen away. 
True, it did make out to pass the Vedder high- 
license bill at the last gasp, but probably to put the 
odium of vetoing it upon the governor. Aside 
from this it has done nothing good or useful that 
we now recall. It has consumed much of the ses- 
sion in quarrelling with the governor. It has en- 
acted a dead-letter marriage law, and it has legal- 
ized the felony of gambling on horse-races, for five 
months of the twelve. It has refused to pass the 
Code, or take any steps toward giving the people 
the Code enjoined by the Constitution. It has 
constituted a miserable make-shift for the relief of 
the Court of Appeals — already swamped beyond 
the reach of plummet — composed of judges from 
the Supreme Court, which is itself overburdened 
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with its business. We ne‘er shall look upon its 
like again — at least we hope so. 


It seems a pity that the governor by his veto 
should have prevented the Legislature from doing 
what little good they designed (or could not avoid) 
by the enactment of the Vedder license bill. The 
governor's objections are two: first, that the bill is 
unconstitutional because it provides for unequal 
taxation. We sufficiently exposed the fallacies of 
this objection in our remarks upon the veto of the 
Crosby bill. If the governor is right it amounts to 
this: in granting licenses for business the State 
must charge the same fee in all places of its domin- 
ion. This is a reductio ad absurdum that the gov- 
ernor himself would be staggered by. The second 
objection is that the bill provides that the license 
fees shall be paid into the State treasury rather 
than into the county treasuries. The governor uses 
much more space in trying to substantiate this ob- 
jection than the other. If there is any thing in it, 
it is singular that the idea did not occur to him as 
a ground for vetoing the pool bill, which has a pro- 
vision requiring a percentage of the pool proceeds 
to be paid into the State treasury. The closing sen- 
tences of the veto memorandum are in very bad 
taste, and indicate that for once the governor has al- 
lowed his temper to get the better of him. It is not 
diplomatic to call opponents hard names, whatever 
one may think about them. We regret the veto, 
for every bad man in the State will rejoice, and 
a great many good men will lament over it. 


The address to the graduating class of the Albany 
Law School last week, by Dr. John Ordronaux, 
fully sustained the reputation of this accomplished 
gentleman, who adorns three learned professions in 


a distinguished manner. Much of the address was 
taken up with the subject of codification. The 
speaker vividly described the chaotic state of the 
common law, enlarged on the advantages of a stat- 
utory reduction of its principles, and predicted that 
codification would be adopted in this State at no 
distant day. He also strongly recommended a 
special education for the profession of legislation. 
He adverted to several troublesome and important 
problems of modern legislation, such as the govern- 
ment of cities, and the tendency toward the pater- 
nal idea in government. The discourse was written 
in a peculiarly felicitous and striking style, and 
was especially commendable for the absence of any 
‘good advice,” which has become the mouldiest of 
“ chestnuts.” 


The Solicitors’ Journal comments on a new sort of 
head-note to law reports, devised by the London 
Times, such as ‘‘ this was an amusing case,” ‘‘ this 
was a curious case,” or as in one case, ‘‘ this was a 
somewhat ghastly case.” It culls the following 
fuller examples: ‘‘ Winter v. Baker.— This was a 
case of considerable interest to the great number of 
people who, without being of a particularly nervous 








or sensitive temperament, are irritated and annoyed 
by such popular performances as the playing of 
brass bands, barrel organs, etc.” ‘ Hartley vy, 
Gardner.— This was a case of some interest as bear- 
ing upon the liabilities of those who receive ani- 
mals, pictures, or other valuable objects for exhibi- 
tion.” ‘‘Whitaker and Another v. Dunn.— This 
case was one of some interest to the many persons 
who have building-work done.” ‘* M’ Manus v. 
Cooke.— This case raised a question of some inter- 
est and importance to owners of houses in towns.” 
In one case in the House of Lords the reporter an- 
nounced, ‘“‘the case was of no interest except to 
the parties concerned.” We can easily believe that, 
or that if the case had or ought to have had any 
interest the noble lords succeeded in depriving it 
of any by their treatment of it. The Journal makes 
the following suggestions: ‘It is obvious that this 
kind of head-note is capable of infinite variation, 
and its capabilities have evidently not yet been 
fully appreciated. Why should not the Divorce 
Court reports in the Times be headed: ‘ This was a 
case of some interest to persons about to marry.’ 
And the reports of breach of promise cases: ‘This 
was a case of considerable interest to the great 
number of persons who, without really intending 
to marry, engage in flirtacion.’, And the assize and 
police reports of robberies and thefts: ‘This case 
raised a question of some interest and importance 
to the large class of persons who desire to appro- 
priate other persons’ goods.’” The Missouri re- 
porter might well put a caution-board in front of 
some of his rape cases—‘‘ this case is too nasty to 
read.” But really we do not see any special objec- 
tion to the Times’ head-notes. They are not very 
absurd; they tell the truth, at least. They are not 
so extravagantly absurd as many by the late Mr. 
Wallace of the United States Supreme Court, which 
were of the “hifalutin ” order. 


—__>+—__——_ 


NOTES OF CASES. 


N Bloomington Mut. Life Ben, Ass'n v. Blue, Minois 
Supreme Court, March 23, 1887, it was held 
that a person may, of his own accord, insure his 
own life, pay the premiums himself, and make the 
policy payable upon his death to a third party who 
has no insurable interest in his life. The court 
said: ‘*It may be regarded as a plain proposition 
of law that a wagering policy is void, and we think 
it also well settled that a policy taken out on the 
life of a third party by a beneficiary, in the contin- 
uance of whose life the beneficiary has no pecuniary 
interest, may be regarded as a wagering policy, and 
as such would be void. Had this policy been taken 
out by Blue on the life of Bailey, without his 
knowledge or consent, and had the premiums been 
paid by him it would manifestly fall within what 
is known as a wagering policy, and would be void. 
Public policy forbids one person, who has no inter- 
est in the continuance of the life of another, from 
speculating on that life by procuring a policy of in- 
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surance. But here it does not appear that Blue 
had any instrumentality whatever in procuring the 
policy on the life of Bailey, or that he ever paid 
any portion of the premiums to procure the policy, 
or to keep it in force, and hence the case of Ins. 
(o. v. Ilogan, 80 Ill. 39, cited by the defendant, has 
no bearing on this case. In the case cited the in- 
surance was procured by the beneficiary, and all 
the premiums were paid by him; while here Bailey 
procured the policy, and paid all the premiums. 
Manifestly, the //ogan case can have no bearing on 
the facts of this case. Bailey had an insurable in- 
terest in his own life, and had a clear right to pro- 
cure a policy on his life; and unless some principle 
of public policy is violated, he could make it paya- 
ble, in case of death, to any person whom he might 
desire. In Lemon v. Phenix M. L. Ins. Co., 38 Conn. 
294, where a similar question arose, it is said: ‘A 
question was made before us that Miss Lemon had 
not an insurable interest in Mr. Peterson’s life. If 
she had undertaken to obtain, and had herself ob- 
tained an insurance on his life, that question might 
have arisen; but surely Mr. Peterson had an insur- 
able interest in his own life, aud he obtained the 
insurance on it, and we know of no law to prevent 
him making it payable, in case of his death, to the 
person to whom he was affianced; and if such a 
policy is delivered as a gift to the party to whom 
payable, we know of no law to prevent such a gift 
from being effectual. In Rawls v. Life Ins. Co., 27 
N. Y. 282) Judge Wright says: ‘If the contract is 
with the party whose life is insured he may have 
the loss payable to his own representative, or to his 
assignee or appointee.’ In Fuirchild v. Northeast- 
ern M. L. Ass’n., 51 Vt. 618, it is said: ‘The second 
point made by defendant is that Fairchild had no 
insurable interest in the life of Mrs. Nay, and that 
the policy is therefore a wagering contract, and 
void by the law of the State. * * * If it were 
shown therefore that in point of fact Fairchild pro- 
cured this policy to be issued upon the life of Mrs. 
Nay himself, and for his own benefit, the question 
of his insurable interest might arise. But the 
prima facie showing of the policy, application and 
receipts, is that Mrs. Nay procured the policy to be 
issued herself upon her own life, and chose to make 
Fairchild the beneficiary. * * * We are bound 
to presume that the policy was procured by Mrs. 
Nay upon her own life, as is the purpose of the in- 
strument itself. * * * ‘It cannot be ques- 
tioned,’ says the Supreme Court of Indiana, ‘that a 
person has an insurable interest in his own life, and 
that he may effect such insurance, and appoint any 
one to receive the money, in case of his death, dur- 
ing the existence of the policy; ’ and he may effect- 
uate this object by an assignment of the policy, or 
by immediately appointing such person as the bene- 
ficiary. * * * It is the interest of A. in his own 
life that supports the policy. The plaintiff did not, 
by virtue of the clause declaring the policy to be 
for her benefit, become the assured. She is merely 
the person designated by the agreement of the par- 
ties to receive the proceeds of policy upon the 





death of the assured.’ In Langdon v. Un. M. L. Ins. 
Co., 14 Fed. Rep. 272, it is said: ‘There is no case, 
to my knowledge, which holds that a party may not 
insure his own life, and make the policy payable to 
any one he may select, though such person has no 
legal interest in his life. * * * Although this 
exact question has not been decided, the intima- 
tions of the courts are uniformly in that direction.’ 
In Connecticut M. L. Ins. Co. v. Scheffer, 94 U.S. 
457, it is said: ‘There is no doubt that a man may 
effect an insurance on his own life for the benefit of 
a relative or friend, or two or more persons on their 
joint lives for the benefit of the survivor or surviv- 
ors. The old tontines were based substantially on 
this principle, and their validity has never been 
called in question. The essential thing is that the 
policy should be obtained in good faith, and not 
for the purpose of speculating on the hazard of a 
life in which the assured has no interest.’ There 
are other authorities holding the same doctrine, but 
we have referred to enough to show the current of 
authority on the question. The first section of the 
act under which the defendant is organized, in ex- 
press terms authorizes the organization of such as- 
sociations for the purpose of furnishing life indem- 
nity or pecuniary benefits to devisees or legatees. 
If, as is plain from the language of the statute, a 
person may take out a policy on his own life, and 
devise such policy to a stranger, what principle of 
public policy would be violated by a provision in 
the policy making it payable to a stranger, in lieu 
of doing the same thing by will? If the policy 
may be made payable to a stranger, who has no in- 
surable interest in the life of the insured, as it may 
be by statute, we perceive no reason which will pre- 
vent the same thing being done by a clause the in- 
sured may have inserted in the policy at the time 
the insurance is procured. We have been cited to 
Mutual Ben. Ass'n vy. Hoyt, 46 Mich. 473, as an au- 
thority holding that the policy is contrary to public 
policy and void. The case cited sustains that view, 
but we do not regard it in harmony with the cur- 
rent of authority, and are not inclined to follow it. 
We think the better rule is, where a person obtains 
a policy on his life of his own accord, and pays the 
premium himself, he may, if he desires, make the 
policy payable to one who has no insurable interest 
in his life, and by so doing no rule of law or prin- 
ciple of public policy will be violated.” This is 
contrary to Missouri Valley Ins. Co. v. Me Crumb, ante, 
p. 177. 


In Woolensak v. Briggs, Illinois Supreme Court, 
January 25, 1887, it was held that a contract for 
personal services to be performed, involving the 
labor, skill and inventive genius of the person in 


default, cannot be specifically enforced. Bailey, P. 
J., in the opinion of the appellate court affirming 
the decree, said: ‘‘ There are at least fwo insuper- 
able reasons why these contracts cannot be specifi- 
cally enforced in equity. The first is, that courts 
of chancery will not entertain bills to compel the 
specific performance of contracts for personal ser- 
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vices. Especially is this true where the services 
stipulated for require the exercise of mechanical 
skill, intellectual ability, and the exercise of judg- 
ment. Although some cases may be found in the 
earlier reports holding contrary doctrine, the rule, 
as we have stated it, is now well settled. Among 
the various applications of the rule to be found in 
the reports, the following may be noticed: In 
Baldwin v. Society for the Diffusion of Useful Knowl- 
edge, 9 Sim. 395, by an agreement between the 
plaintiff and defendant, the former, in consideration 
of certain payments to be made to them by the lat- 
ter, were to have the exclusive right of engraving 
and publishing a series of maps and drawings to be 
furnished to them, from time to time, by the latter. 
The court refused to restrain the defendant from 
acting in violation of the agreement, as it could not 
compel the defendant to furnish the drawings and 
therefore could not decree the specific performance 
of the agreement. In Clarkev. Price, 2 J. Wils. Ch. 
157, the court refused to decree the specific per- 
formance of a contract by which the defendant 
agreed to compose and write reports of cases argued 
and determined in the Court of Exchequer, to be 
published by the plaintiff. In pronouncing the de- 
cision the lord chancellor said: ‘The only means of 
enforcing the execution of this agreement would be 
to make an order compelling Mr. Price to write re- 
ports for the plaintiff, which I have not the means 
of doing. If there be any remedy in this case, it is 
at law.’ The same rule is applied to an agreement 
by a person to act at atheatre. Kemble v. Kean, 6 
Sim. 333; Lumley v. Wagner, 1 DeGex, M. & G. 604; 
Hamblin v. Dinneford, 2 Edw. Ch. 529. In the case 
last cited the court says: ‘The difficulty is how to 
compel specific performance. The court cannot 
oblige the defendant to go to the theatre and there 
perform particular characters. Imprisonment for 
contempt would be the consequence of his refusal, 
and this would defeat the performance sought to 
be enforced. See also Ford v. Jermon, 6 Phila. 6. 
In Stocker v. Wedderburn, 3 Kay & J. 393, the plaint- 
iff, being the owner of certain letters patent, en- 
tered into a written agreement with other persons 
to form a joint stock company for the purpose of 
working the patents, he agreeing on his part to sell 
the patents to the company on certain terms, and 
take all requisite measures for obtaining patents in 
foreign countries, and to give his whole services to 
the company for two years, and to do his best to 
improve the invention, and to impart such improve- 
ments to the company; and it was held that the 
plaintiff could not obtain specific performance of 
this agreement against his co-promoters, because 
from the nature of his own part of the agreement, 
the court could not compel specific performance of 
it by him. See also Webb v. England, 29 Beav. 44, 
where the rule above stated is held to apply toa 
contract to work as an apprentice, or to instruct as 
a master, and Booth v. Pollard, 4 Younge & C. Ch. 
61, where it is applied ‘to a contract to work quar- 
ries or coal mines.” This was affirmed by the 
Supreme Court. 








In Cheadle v. State, Indiana Supreme Court, April 
5, 1887, it was held that to constitute any publica- 
tion a contempt it must have reference to a matter 
pending in court, and be of a character tending to 
prejudice the public as to the merits of the cause 
referred to, and to corrupt or embarrass the admin- 
istration of justice. The court said: ‘* While the 
phraseology of the section of the statute in ques- 
tion is possibly, in that respect, somewhat obscure, 
it contains nothing, as we construe it, changing 
that general rule. It follows therefore that com- 
ments, however stringent, which have relation to 
proceedings which are past and ended, are not in 
contempt of the authority of the court to which 
reference is made. Such comments may consitute 
a libel upon the judge or some other officer of the 
court, but cannot be treated as in contempt of its 
authority. State v. Dunham, 6 Iowa, 24; State v. 
Anderson, 40 id. 207; Stuart v. People, 3 Scam. 395, 
People v. Wilson, 64 Ill. 194; Storey v. People, 79 id. 
45; Bayard v. Passmore, 3 Yeates, 488; Bronson’s 
case, 12 Johns. 460; Respublica v. Oswald, 1 Dall. 319. 
At common law the courts possessed the powers of 
punishing as for a contempt libellous publications 
upon their proceedings, whether pending or past, 
but in this country the courts are more circum- 
scribed in their jurisdiction in that respect, and 
their power to punish is confined to publications 
concerning pending cases. State v. Morrill, supra. 
As will appear by a reference to the information 
first filed, the alleged falsity of the publication 
therein set out consisted of statements, first, as to 
the manner in which the sheriff and his deputies 
rearrested Spurlock; second, that the sheriff made 
no effort to rearrest Spurlock until he came into 
the court-room; third, that the judge intimated 
that the attorneys for Spurlock had spirited him 
away; fourth, that the judge declared that Spur- 
lock’s bond was of no value; fifth, that the judge 
read the attorneys a lecture, and they apologized; 
sixth, that Spurlock’s attorneys begged that the 
trial might go on; seventh, that the judge lost his 
temper, and lost it badly. These statements had 
reference entirely to past occurrences, merely inci- 
dental in their nature, and not involving in any 
way the merits of the prosecution against Spurlock. 
The statements as to what the sheriff and his depu- 
ties either did or failed to do had no application to 
any proceeding in court, either present or past. To 
say of a judge, when referring in a newspaper arti- 
cle to the former and then past trial of a cause, that 
he lost his temper badly, cannot be fairly construed 
as tending to interrupt or impede any present or 
future proceeding in the cause, and hence could 
not amount to a contempt of the authority of the 
court in which the trial occurred. Such a state- 
ment, whether falsely or truthfully made, might 
tend to vex and annoy a judge, but it could not 
rise to the grade of either a libel or contempt. For 
these and similar reasons we feel constrained to 
hold that none of the statements specifically charged 
to have been falsely made constituted, in any proper 
sense a contempt of the authority of the Clinton 
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Circuit Court. We may say the same as to the en- 
tire article of which these statements formed a part. 
It as a whole referred only to past proceedings, in- 
cluding the rearrest of Spurlock. Upon the undis- 
puted facts contained in the article, it was a legiti- 
mate subject of discussion whether the discharge of 
the jury, referred to in it, did not in law operate as 
an acquittal of Spurlock. Wright v. State, 5 Ind. 
290; Morgan v. State, 13 id. 216; Maden v. Emmons, 
83 id. 382; Adams v. State, 99 id. 244.” 


—_——_>___——- 


THE FUTURE OF OUR LAWS. 
XTRACTS from an address by Hon. U. M. Rose, 
of Arkansas, before the Tennessee State Bar As- 
sociation, July, 1886: 

The remaining remedy that has been proposed is 
that of codification, a word the very mention of 
which brings a feelingof terror to the heart of many 
alawyer. Very numerous objections have been elo- 
quently urged against this remedy from the days of 
Savigny down to the presenttime. The most potent 
difficulty in the way would seem to be this: Lawyers 
who have acquired some knowledge of the law under 
our present system, are not willing to go to school 
again in a new one. There is no doubt but thata 
decimal system of weights and measures, ora phonetic 
system of spelling, accomplished through an improved 
alphabet, would be far better than our present clumsy 
system; but we are not willing to unlearn what we 
have once learned, and to attack again the difficulties 
that we have partly overcome. We may be told that 
the evil of the constant increase of law books must 
soon become wholly intolerable; but we are apt to say 
that we can endure it for the rest of our little day. 
Like Louis XV, we say, ‘‘After us, the deluge.’”’ We 
are bound down hand and foot by habit and custom, 
and we have no wish to escape from their thraldom. 
What knowledge we have of the law is associated with 
leading and other cases, and if we had the same law 
arranged in acodeevery thing would be novel and 
awkward to us. The expression and arrangement of 
the laws might be simpler, but we should have to 
leave old ways, have to give a new direction to our 
studies, and submit to some inconvenience. It is also 
true that the difficulties in the way of codification are 
immense, and that codification will not accomplish 
all the brilliant results which the most enthusiastic 
advocates of this remedy would have us believe. How- 
ever that may be, it is quite obvious that at no very 
distant day codification of the common law must be 
brought about both in England and in this country. 

When Jeremy Bentham invented the word “ codifi- 
cation,” and contended that the method denoted by 
it should be practically realized, he was met with a 
universal storm of ridicule and abuse. At present the 
friends of codification here and in England appear to 
be very nearly equal in numbers with their adver- 
saries. At this rate there can be but one result. In- 
deed the position of the friends of codification is nec- 
essarily strengthened every day by the prodigious and 
unexampled increase of our law books, which are 
slowly but surely pushing the advocates of judge-made 
law to the wall. The party favoring codification will 
probably eventually find their surest allies in the lay- 
men in our legislative bodies, who are naturally in- 
clined to believe that the law may be greatly simpli- 
fied by statutory arrangement and condensation, and 
who are not fully aware of the fact, that however ex- 
pressed, the law must in the nature of things always 
be one of the most extensive, complex and ifficult 








subjects that can engage the human mind, a subject 
upon which no one can have special knowledge with- 
out many years of severe study. DeTocqueville, in 
writing his ‘* Democracy in America,” said, that being 
an aristocrat by birth and education, he looked upon 
the progress of democracy witha kind of dread. But 
instead of trying to keep back the revolution by as- 
serting that he would never consent to it, he under- 
took the study and analysis of a principle whose ulti- 
mate triumph he believed was assured. 

Strangely enough, the general mercantile law, ¢s- 
pecially that of bills of exchange and promissory 
notes, based chiefly on the customs of merchants and 
traders, is the most symmetrical part of the law. Ow- 
ing to this feature, and to its universality, it lends 
itself readily to the process of codification. As early 
as 1673 a Commercial Code was adopted in France, 
which being restated and amplified, resulted in the 
Code de Commerce of 1818. The German Exchange 
Code, the result of a conference set on foot in 1856, 
and which was completed and went into effect March 
1, 1862, and was modified in 1869,is international in 
its character, having been adopted by all the German 
States and by Austria, with the stipulation that each 
State may make laws of its own, provided they do not 
conflict with its provisions. A German work by Boch- 
ardt, published in 1871, gives, or purports to give, the 
statutes of various civilized countries on the subject 
of commercial law, both in their original tongues and 
in German translations, from which it appears that in 
more than forty countries this branch of law has been 
codified. Perhaps the last country that has codified 
the law on this subject is England. Mr. M, D. Chal- 
mers, an English county judge, having made a careful 
digest of the law of bills of exchange, promissory notes 
and checks, it was through the influence of the pres- 
ent lord chancellor enacted by Parliament in August, 
1882. The statute contains 100 sections, and according 
to a statement of its author, it embodies the substance 
of 2,000 English decisions, and of the seventeen pre- 
vious statutes, and reduces the law to about one five- 
thousandth part of its former bulk. ; 

One of the earliest continental codes was that of 
Wurtemberg, which had its origin in 1492, but was 
not completed until 1610. From that time to the pres- 
ent it has undergone many revisions. In Bavaria a 
code was adopted in 1756. In Prussia, Frederick the 
Great, in the same year, directed his chancellor to 
prepare a plan for a code, but the latter having died, 
and the Seven Years’ war coming on, nothing was 
done until 1780, when the king appointed a commis- 
sion of jurists to carry out his purpose. The work 
was completed, and was put in force on the 5th day 
of February, 1794, in the reign of Frederick William II. 
This code forbids the citation of other law books and 
the publication of commentaries upon it. It also pro- 
vides for a perpetual law commission. If the judges 
of the court of last resort cannot agree on the inter- 
pretation of any part of it, a majority of the judges 
decide, but the question is certified to the Law Com- 
mission, which promulgates a rule that shall apply in 
all future cases involving the same question. At pres- 
ent the declaratory law thus enunciated far exceeds 
in bulk the original code. The Civil Code of Saxony 
went into effect on the Ist of March, 1865. It consists 
of 2,620 articles. 

In Austria, Maria Theresa appointed a commission 
to prepare a code. ‘The work, mostly performed by 
the jurisconsult, Azzoni, appeared in 1767, in eight 
folio volumes. It was found to be so prolix, and to 
deal so much in abstract doctrines, as to be wholly 
impracticable. It was recommitted to Counsellor 
Hart, with express directions to leave out every thing 
doctrinal, and to omit matters of mere detail. The 
first part of the revised code was published in 1786, in 
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the reign of Joseph II, but it was not completed and 
put in force until the lst day of January, 1812. It is 
not operative in Hungary, Croatia, Slavonia, or Tran- 
sylvania. The first rude attempt at codification in 
Spain extends far back into the middle ages. Since 
that time there have been many revisions, the last 
being that of 1805. It is one of the most singular of 
allextant compilations. The first articles are devoted 
to rules of religious belief. Twenty-nine sections are 
devoted to the sacraments. Under the head of ‘‘Hus- 
band and Wife” duties with regard to the confes- 
sional are prescribed. Under the division relating to 
penal laws distinctions are made between venal and 
mortal sins. A separate Commercial Code was 
adopted in 1829, and a Code of Procedure in 1856. A 
new Civil Code is now in preparation, some parts of 
which have passed into statutes. In Portugal the 
project of a code emanated from the University of 
Coimbra, in 1859, and under its auspices a draft of a 
code was prepared by Viscount Scabra. This was by 
the government submitted for discussion and revision 
to a commission of the most eminent jurists in the 
country, which having completed its labors, in July, 
1867, the code was enacted, and went into force on the 
22d day of March, 1868. It consists of 2,530 articles, 
and its arrangement is quite different from that of 
other continental codes. 

In Sardinia a code was first promulgated during the 
reign of Victor Amadeus in 1723. This having been 
revised in 1770, during the reign of Victor Emanuel 
ILI, is known as the Victorian Code. After the union 
of Sardinia with France, the Code Napoleon was put 
in force, but on the overthrow of the French domin- 
ion the Victorian Code was re-established. In 1820 
the king appointed a commission for the preparation 
of a new code, which went into operation on the first 
day of January, 1858, and is known as the Albertine 
Code, from the name of the reigning monarch, Charles 
Albert. The Code Napoleon was never in force in the 
land of Sardinia, but a special code was enacted there 
in 1827, which was repealed in 1848 by the enactment 
of the Albertine Code, which had also been adopted 
in Piedmont in 1838. On the Ist day of July, 1820, 
Parma adopted acode, which was adapted from the 
Code Napoleon and from the Albertine Code. On the 
Ist day of February, 1852, a code not very different 
from that of Parma went into effect in Modena. In 
Naples the Code Napoleon having been introduced by 
French domination, was maintained by the Bourbons 
when that domination had ceased. After the accom- 
plishment of the Italian unity, a commission for the 
formation of a code was appointed on the 25th day of 
February, 1860. The code prepared by it went into 
effect on the Ist day of January, 1866. It is chiefly 
based on the civil law, and contains 2,159 articles. 

They latest Danish code went into effect in 1684, 
Norway being at the time under the same crown. It 
was promulgated there in 1688. Of late years various 
efforts have been made in Denmark to have the laws 
codified, but without success. In 1547 the preparation 
of a code was entered upon in Sweden, but it was not 
completed for nearly a hundred years, that is, in 1442. 
In 1556 another effort to codify the laws resulted in a 
failure. In 1604 a commission was appointed for the 
purpose of compiling a code. It reported the draft of 
one in 1609, but its labors were rejected by the Diet, 
partly on account of a counter project for a code, re- 
ported for certain deputies. In 14686 a new commission 
was appointed, which after forty vears of labor, re- 
ported a code, which went into effect on the 23d of 
January, 1736. The Constitution of Norway of 1814 
requires that the laws shall be codified. Several com- 
missions have accordingly been raised for that pur- 
pose, but no practical] result has been reached as yet. 








In Russia the first code was published in 1649, Tn 
1700 Peter the Great took steps to have a new code com. 
piled. Afterward many commissions were appointed, 
but the immense labor was not completed until 1832, 
when the code now in force, containing 35,000 laws, 
was published in several volumes. In Russian Poland 
the Code of Napoleon, introduced in 1808, remains in 
force, while Finland, united to Russia in 1809, retains 
the Swedish Code of 1736, Codification in Switzer- 
land forms an ample and interesting history by itself, 
but one that is too extensive to be noted here in de- 
tail. Out of nineteen cantons and six half cantons, 
fourteen possess complete civil codes, the earliest of 
which was promulgated in 1804. They are based in 
the French cantons largely on the Code Napoleon, in 
the German cantons on the Prussion Code, and in cer- 
tain Protestant cantons on the Code of Zurich, pre- 
pared by the eminent jurist, Bluntschli. 

The Constitution of Greece of 1827 requires that the 
laws shall be codified. King Otho intrusted this task 
to a German jurist, Herr Maurer, who prepared a 
Code of Civil Procedure, a Code of Criminal Proced- 
ure, and a Penal Code. He was engaged very labo- 
riously in the preparation of a Civil Code when differ- 
ences arose between him and the government. He 
complained of ill treatment, and left the country, 
taking the fruits of his labors with him, since which 
time nothing has been done. It will have been seen 
that the French Code has had a very important influ- 
ence on the development of the law in many coun- 
tries. During the consulate the duty of preparing a 
code of the French law was assigned to a commission 
composed of four very eminent judges and jurists, 
over which Tronchet, president of the Court of Cassa- 
tion, presided. They despatched their labors with 
such haste that the work was begun and finished 
within four months, but it was discussed for four 
years in the Council of State, where various changes 
were made upon the original draft, after which it was 
enacted by sections at different times by the Corps 
Legislatif. The Civil Code, under the name of the 
Code Francais, was adopted in 1804. With that amaz- 
ing quality for appropriating the labors of others pos- 
sessed by Bonaparte, he succeeded in attaching his 
name to it in 1807, since which time it has been known 
as the Code-Napoleon. The Commercial Code went 
into effect on the 1st day of January, 1811. A Code of 
Civil Procedure and a Code of Criminal Procedure are 
also in effect. 

The Code Napoleon is based on the pre-existing 
Germanic customary laws, and the Roman law, to the 
exclusion of the principles of the feudal law, which 
had at one time taken deep root in the jurisprudence 
of France. We have seen how the Code Napoleon was 
transplanted for atime into Italy. In the same man- 
ner it was imposed by the will of the conqueror in 
Westphalia in 1807, in the city of Dantzig, in the prin- 
cipality of Aremberg, and in Russian Poland in 1808, 
in Holland, and in the Grand Duchy of Berg in 1809, 
in Frankfort, the Hanseatic departments, and the 
Duchy of Anhalt in 1810, in Baden, and in the King- 
dom of Illyria in 1811. From all these countries it 
was expelled on the downfall of the Napoleonic power 
save from that part of the Grand Duchy of Berg sit- 
uated on the right bank of the Rhine, a part of Ba- 
den, Holland and Russian Poland. It is also in force 
in Belgium. Codes very similar to the Code Napo- 
leon have been adopted in Hayti, in the Ionian Islands, 
in Louisiana, and as we have seen, in certain Swiss 
cantons. The Code Napoleon has also been adopted 
in Turkey, in so far a3 not inconsistent with local 
customs and the precepts of the Koran. It has been 
copied almost literally in Wallachia and in Moldavia. 
Since its adoption it bas been frequently amended, 
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but the amendments are not so extensive as perhaps 
might have been expected from the length of time 
that it has been in force, and the many changes that 
have taken place in the government and in the politi- 
cal condition of the French people. 

In India the Penal Code drawn up by Macaulay and 
presented to the governor-geueral in 1837, did not be- 
come a law until 1860. The Code of Penal Procedure 
was adopted in 1859, and a Code of Penal Procedure 
followed in 1861. At present a Civil Code is being 
prepared, and various chapters are being enacted. In 
Japan a Civil Code has been adopted in recent years, 
and itis said that a similar work is in progress in 
China. In Bolivia a Civil Code was adopted in 1843. 
Civil Codes were also adopted in the Argentine Re- 
public in 1861, and in Guatemala in 1878. In 187l a 
Civil Code was adopted in the State of Mexia, which 
has been adopted by nearly all the other States of the 
Mexican Republic. 

Whatever has been done in the way of codification 
in the English-speaking countries, where the common 
law prevails, has been largely due to the labors of Mr. 
David Dudley Field, whose name has already been 
mentioned, and who for a period of nearly forty years 
last past has devoted much of his time to the cause 
with unflagging energy, sustained by unusual zeal and 
ability. He procured a clause to be inserted in the 
Constitution of New York in 1846, providing fora 
codification of both the substantive and remedial law, 
under which two commissions were created by the 
Legisiature, one having for its object the preparation 
of Codes of Civil and Criminal Procedure, and the 
other a preparation of a code of the substantive law. 
The Code of Civil Procedure, partly cnacted in 1848, 
was completed in 1850. The Penal Code went into 
effect on the Ist day of December, 1882. The Civil 
Code, reported to the Legislature in 1866, has twice 
passed both houses of that body, but has been in both 
instances vetoed by the governor. On the question 
as to the propriety of its adoption, the profession in 
New York, as is well known, is much divided in opin- 
ion, as it recurs practically at every meeting of the 
Legislature. The Civil Code, thus rejected in the 
place of its origin, has been however adopted in Cali- 
fornia and Dakota. In Georgia a Civil Code, prepared 
by a commission composed of three jurists, was 
adopted in 1862, andfremains in force. 

In England, although there has been a world of con- 
troversy on the subject of the codification of the com- 
mon law, nothing in a practical way has been done up 
to this time. In 1866 a commission created by Parlia- 
ment was directed to prepare special digests of three 
selected branches of the law, with a view to ultimate 
codification. Theiraction was such as to delay the 
work of reform indefinitely; for in 1872 the members 
reported that it was not advisable to take the pro- 
posed action in detail, but that a general digest of the 
whole law should be undertaken. They were dis- 
charged, and their recommendation was disregarded. 
But by the English Judicature Act of 1873 the Codeof 
Civil Procedure of New York was substantially re- 
enacted. As a piece of remedial legislation that code 
may be considered one of the most important and 
successful of modern times. With slight modifica- 
tion, it is now in force also in twenty-four of our 
States and Territories, and in those States and Terri- 
tories where it has not been introduced its influence 
has been such as to do away in a large measure with 
the unmeaning technicalities that characterize the 
common-law system of special pleading, that last, 
most persistent and damaging relic of the scholastic 
subtleties of the logic of the middle ages. 

1 have thus endeavored to condense the important 
matter connected with the history of codification in 





modern times as much as possible. From a general 
review of the system it was seem that codification isa 
necessary step in the evolution of the law. The his- 
tory of the Roman law teaches the same lesson. The 
work has long been delayed in England by the ex- 
tremely conservative character of the people in all 
matters relating to laws and to governmental institu- 
tions. It has been delayed here, because in nearly 
every thing, save in the admiralty law, we have copied 
faithfully the English precedents. But sooner or 
later, and probably at no distant day, the immense 
work that has excited so much controversy, which has 
raised extravagant hopes with some, and has bred 
groundless fears in the minds of others, will get itself 
done. Those of us who have been a good many years 
ut the bar can look at the coming change without 
either hope or apprehension; but with that highly 
respectable body thatis made up of the bar, and who 
will be called on, and not in vain, in future years to 
uphold and augment the honor and usefulness of the 
profession, the case may be different. To their hands 
may be intrusted the delicate, responsible and diffi- 
cult task of bringing order out of confusion, and sim- 
plifying the expression of the law, without making 
much alteration in its structure, leaving that office to 
time, which is the greatest innovator, and which will 
not be content that any thing shall remain long iu one 


state, 
———__+- ——_— 


MASTER AND SERVANT — EXCESSIVE 
FORCE TOWARD PASSENGER — EVI- 
~WENCE— DECLARATION OF 
SERVANTS. 

SUPREME COURT OF THE UNITED STATES, MAY 2, 1887. 
New Jersey STEAMBOAT Co. Vv. Brockerr. 

The plaintiff bought a deck passage for himself on the defend- 
ant’s steamboat. The ticket and placards on the boat 
announced that deck passengers were not allowed abaft 
the shaft. He went abaft the shaft, and was ejected there- 
from by the hands, with great and injurious violence, and 
the use of violent and threatening language. Held, that 
the defendant was liable in damages therefor, and that 
proof of the language used was competent. 


N error to the Circuit Court of the United States for 
the Northern District of New York. ‘The opinion 
states the case. The plaintiff had judgment below. 

HARLAN, J. This action was brought to recover 
damages sustained dy the defendant in error, the 
plaintiff below in consequence of personal injuries 
inflicted upon him by the employees of the plaintiff in 
error, a carrier of freight and passengers between the 
cities of Albany and New York, in the State of New 
York. A verdictand judgment having been rendered 
for the sum of $5,500, the case is brought bere for re- 
view, upon the ground that the court below committed 
errors of law in the conduct of the trial. 

The plaintiff avers that he was received by the de- 
fendant as a deck passenger upon its boat, the Dean 
Richmond, at Albany, and that, in consideration of 
his having paid the price established for passengers of 
that class, it undertook to carry him safely to the city 
of New York, and thereby became bound that its ser- 
vants and employees on said boat should not needlessly 
injure him while engaged in the discharge of their 
duties; that the defendant did not keep its contract, 
but broke the same, in that, by its servants on said 
boat, it needlessly and severely wounded him in his 
person during the voyage to New York, whereby he 
was put to great expense for surgical attendance, and 
whereby also incurable injuries were inflicted upon 
him. These allegations are accompanied bya state 
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ment of the circumstances under which, the plaintiff 
insists, the alleged wrongs were committed. 

The answer denies generally that the company’s 
agents or servants were guilty of negligence or im- 
proper conduct, and states ‘‘that the plaintiff paid for 
adeck passage, and it received him on its boat as a 
deck passenger for passage to New York on a certain 
part of the boat allotted to deck passengers, as was well 
known to the plaintiff, and subject to long established 
rules and regulations of the defendant, including that 
mentioned in the complaint, of which the plaintiff had 
due and full notice; that the said rules and regulations 
were reasonable, and the defendant's officers and em- 
ployees on the said boat were charged with the duty 
of enforcing them ina reasonable and proper way, 
without unnecessary force or violence, and the said 
rules and regulations and the officers and employees of 
the boat in uniform were well known to the plaintiff; 
that the plaintiff did not remain on the part of the 
boat allotted to deck passengers, and did not obey the 
said reasonable rules and regulations of defendant, but 
refused so to do, and contrary to the peace, quiet, good 
order, and safety of the said boat and its passengers, 
made a disturbance on the said boat, and the defend- 
ant neither used nor authorized any undue or unneces- 
sary force or violence in the enforcement of the afore- 
said rules and regulations, but the contrary thereof, 
and the plaintiff was not injured by any of the defend- 
ant’s officers, employees, or agents, as alleged in the 
complaint.” 

We will not extend this opinion by a recital of all 
the facts and circumstances established by the proof. 
It is sufficient to say that there was evidence tending 
to sustain both the allegations of the complaint and 
the averment inthe answer. In view of theserious 
conflict in the statement of witnesses, the case was one 
peculiarly for the determination of a jury, under ap- 
propriate instructions as to the law. The court there- 
fore rightfully refused to direct a verdict for the com- 
pany, unless, as claimed, the plaintiff, according to his 
complaint and the evidence, had no cause of action. 

It appears from the complaint that the company had 
a regulation restricting deck passengers to a particular 
part of the boat; but of the existence of that rule, the 
plaintiff averred, he did not, at the time have notice. 
It also appears by uncontradicted evidence, that upon 
the ticket purchased by the plaintiff were printed the 
words ‘“‘deck passengers are not allowed abaft the 
shaft,’* and that placards, in different parts of the boat, 
indicated the place on it which such passengers were 
prohibited from occupying. As the plaintiff was * abaft 
the shaft "' when injured, no case. it is insisted, was 
made that would sustain an action upon the contract 
of transportation; consequently it is contended, the 
request to instruct the jury to find for the defendant 
should have been granted. This argument assumes 
that the plaintiff could not claim protection under the 
contract for safe transportation in respect to an injury 
done him by the company’s servants while he was 
upon a part of the boat other than that to which he 
was restricted by the rule orregulation printed on his 
ticket. This position cannot be sustained. We shall 
not stop to inquire whether the regulation in question 
is shown to bea part of the contract for transportation ; 
and we assume, for the purposes of this case, that the 
plaintiff stipulated that during the voyage be would 
remain upon the part of the boat towhich deck pas- 
sengers were assigned; still it would not follow that 
his violation of that stipulation deprived him of the 
benefit of his contract. Such violation only gave the 
carrier the right, to compel him to conform to the 
regulation, or upon his refusing to do so, to require him 
to leave the boat. using, in either case, only such force 
as the circumstances reasonably justified. If the in- 








juries necessarily arose from his violation of the regu- 
lation established for deck passengers, the carrier 
would not be responsible therefor. But if they were 
not the necessary result of his being, at the time, ong 
part of the boat where he had noright to be, and were 
directly caused by the improper conduct of the car- 
rier’s servants, either while acting within the scope of 
their general employment, or when in the discharge of 
special duties imposed upon them, he is not precluded 
from claiming the benefit of the contract for safe trans- 
portation. 

The plaintiff was entitled, in virtue of that contract, 
to protection against the misconduct or negligence of 
the carrier’s servants. Their misconduct or negligence 
whilst transacting the company’s business, and when 
acting within the general scope of their employment, 
is, of necessity, to be imputed to the corporation, 
which constituted them agents forthe performance of 
its contract with the passenger. Whether the act of 
the servant be one of omission or commission, whether 
negligent or fraudulent, “if,’’ as was adjudged in 
Phila. and Reading R. Co. v. Derby, 14 How. 486, “ it 
be done in the course of his employment, the master 
is liable; and it makes no difference that the master did 
not authorize or even know of the servant’s act or 
neglect, or even if he disapproved or forbade it, he is 
equally liable, if the act be done in the course of his 
servant's employment.’’ See also Phila., Wilmington 
and Balt. R. Co. v. Quigley, 21 How. 210. ** This rule,” 
the Court of Appeals of New York well says, ‘is 
founded upon public policy and convenience. Every 
person is bound to use due care in the conduct of his 
business. If his business is committed to an agent or 
servant, the obligation is not changed. Higgins v. 
Watervliet Turnpike Co., 46 N. Y.27; 8. C., 7 Am. Rep. 
293. The principle is peculiarly applicable as between 
carriers and passengers; for as held by the same court 
in Stewart v. Brooklyn and Crosstown R. Co., 90 N. Y. 
591; S. C., 43 Am. Rep. 185, a common carrier is bound, 
as far as practicable, to protect its passengers, while 
being conveyed, from violence committed by strangers 
and co-passengers, and undertakes absolutely to pro- 
tect them against the misconduct of its own servants 
engaged in executing the contract. 

What will be misconduct on the part of its servants 
toward a passenger cannot be defined by a general rule 
applicable to every case, but must depend upon the 
particular circumstances in which they are required to 
act. In the enforcement of reasonable regulations 
established by the carrier for the conduct of its busi- 
ness, the servant may be obliged to use force. But the 
law will not protect the carrier if the servant uses ex- 
cessive or unnecessary force. The doctrine is well 
illustrated in Sandford v. Eighth Av. R. Co., 23 N. Y. 
345. In that case it appeared that the plaintiff's in- 
testate got upon a street railroad car in the night time, 
and after being shown a seat, refused, without suffic- 
ient cause, to pay his fare. He was ordered to leave 
the car, and failing to do so, the conductor led him to 
the forward platform, and without stopping the car, 
forcibly ejected him therefrom. The injuries received 
by the passenger resulted in his death. The court said: 
‘*1t must be conceded that the conductor hada right 
to expel the intestate for the reason that he would not 
pay his fare when asked to do so. But this was not a 
right to be exercised in a manner regardless of all con- 
sequences. A person cannot be thrown from a rail- 
road train in rapid motion without the most imminent 
danger to life; and although he may be justly liable to 
expulsion, he may lawfully resist an attempt to expel 
him in such a case. As the refusal of a passenger to 
pay his fare will not justify homicide, so it fails to 
justify any act which in itself puts human life in peril; 
and the passenger has the same right to repel an at- 
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tempt to eject him, when such attempt will endanger 
him, that he has to resist a direct attempt to take his 
ife. 

The great law of self-preservation so plainly es- 
tablishes this conclusion that no further argument is 
necessary. * * * Itis said that the intestate offered 
resistance when he was thus seized. But this he had 
aright to doin order to save life, which he had not 
forfeited by refusing to pay the fare. He was liable to 
be expelled, and the conductor’s assault would have 
been justified if the car had been stopped, and the ex- 
pulsion had been made without unnecessary violence. 
But as the conductor has no right to make the assault 
when he did and as he did, so the law will justify such 
resistance as was offered to that assault.’’ See also 
Hoffman v. N. Y. C. & Hudson River R. Co., 87 N. Y. 
4: S$. C.,41 Am. Rep. 337; Rounds v. Delawure, etc., 
R. Co., 64 id. 129, 134; S. C., 21 Am. Rep. 597; Lynch 
y. Metropolitan R. Co., 90 id. 77; S. C.,438 Am. Rep. 
141: Ramsdenv. Boston & Albany R. Co., 104 Mass. 
121; S. C., 6 Am. Rep. 200; Noble v. Cunningham, 74 
lll. 53; N. W. R. Co. v. Hack, 66 id. 242; Robinson v. 
Webb, 11 Bush, 464, 482. 

In the present case the jury were instructed, in sub- 
stance, that the plaintiff had no right to be in any part 
of the boat except that assigned to deck passengers, 
and the carrier’s servants had the right (using no more 
force than was necessary) to remove him, from the 
place where he was found by the watchman. Referring 
to the testimony of the plaintiff, the court observed: 
“He says that he went upon the bales of hops, re- 
mained there a short time, went to sleep, and was 
awakened by the watchman, Thiel, striking him with 
acane; that he struck him first on the feet, afterward 
in the face, and told him to get down. He asked Thiel 
if he was doing any harm there, and asked to be al- 
lowed to stay. Part of the answer was, ‘Get down, 
come down.’ The assault upon him continuing, he 
then put up his satchel for protection, and was there- 
upon caught by the collar of his coat and pulled head- 
long from the freight, his shoulder striking one of the 
barrels standing near, dislocating it or causing the in- 
jury which has been described. He says that upon 
regaining his feet, he was again struck by the watch- 
man. Soon after another officer of the boat came and 
he was pushed toward the shaft and told that was the 
part of the boat for him to remain in; thas he went 
to the barber shop, and there for the first time read 
his ticket and saw the requirement in reference to 
deck passengers. That very briefly is the statement of 
the plaintiff... The court proceeded: ‘If you believe 
that statement to be true, then 1 say, asa matter of 
law, that there was more force than was necessary to 
accomplish the result, and the plaintiff is entitled toa 
verdict.” 

To this last part of the charge the defendant 
took an exception. But we perceive no ground 
upon which the exception can properly rest. If the 
statements of the plaintiff were true, then neither 
argument nor citation of authories is necessary to 
show that undue force was used by the company’s ser- 
vants. And it was the right of the court to so in- 
struct the jury. 

But that the jury might also have in mind the case 
as made by the defendant, the court said. ‘On the 
other hand, you have the testimony of the witness 
Thiel, who says he came to the freight two or three 
times before the transaction and told plaintiff to get 
down; that the other passengers all got down; that on 
the third occasion he stepped on a box and told him to 
come down; that the plaintiff, instead of doing so, en- 
deavored to climb higher or get away from him; that 
the plaintiff kicked him in the breast, and in the 


excitement he caught hold of him, and in the struggle | 





which ensued, the boxes, the plaintiff, and the witness 
came down together in acrash upon the floor. If you 
believe that statement, then the plaintiff brought this 
assault upon himself; it was an unavoidable accident, 
and the plaintiff is not entitled to recover. Other 
witnesses have been called, who in part corroborate 
the story of the watchman, and in some particulars 
corroborate the story of the plaintiff.”’ 

The whole case was thus fairly placed before the 
jury upon the issue, as to whether the defendant’s 
servants, in executing its regulation as to deck pas- 
sengers, used unwarrantable force and thereby caused 
the injuries of which the plaintiff complains. 

One objection made by the defendant to the admis- 
sion of evidence deserves to be noticed. The plaintiff 
in his evidence described the manner in which, as is 
contended, he was dragged by the watchman from the 
boxes. After stating that he was thrown to the floor, 
and was being roughly pushed by the watchman, he 
proceeded: ‘“ Then l saw another man coming with 
the uniform of the boat on, andthe cap. and he said: 
‘All such men as you ought to be killed.’ | says, 
‘What do you want to kill me for?’ he says, * You 
farmers are so stingy, you are too stingy to buy a state- 
room, and you ought to be killed.’ I said, ‘ You ought 
not to call me stingy;’ then he said, ‘ Have yon looked 
at your ticket?’ I think he had ‘third assistant mate’ 
on his cap, the cap had a yellow cord, the same as the 
officers of the boat wore.’’ It appeared in proof that 
the person here referred to was one of the mates of the 
Richmond. 

The defendant objected at the trial to the com- 
petency of the statements of themate. The objection 
was overruled and an exception taken. It is now in- 
sisted that the defendant is not responsible for the 
brutal language of its servants, and that the declara- 
tions of the mate to the plaintiff were not competent 
as evidence against the carrier. We are of opinion that 
those declarations constituted a part of the res geste. 
They were made by one servant of the defendant while 
assisting another servant in enforcingits regulation as 
to deck passengers. They were made when the watch- 
man and the mate, according to the evidence of the 
plaintiff, were both in the very act of violently ‘* push- 
ing’ him, while ina helpless condition, to that part of 
the boat assigned to deck passengers. Plainly therefore 
they had some relation to the inquiry, whether the 
enforcement of that regulation was attended with un- 
necessary or cruel severity. They accompanied and 
explained the acts of the defendant’s servants out of 
which directly arose the injuries inflicted upon the 
plaintiff. Vicksburg & Meridian R. Co. v. O Brien, 119 
U.S. 99, 105; 0. & M. R. Co. v. Porter, 92 Ill. 437, 439: 
Toledo & Wabash R. Co., 25 Ind. 190-1. As bearing 
upon this point, 1t may be stated that the jury were 
instructed that the case, as presented, did not author- 
ize vindictive or punitive damages, and that in no 
event could they award the plaintiff any larger amount 
than would reasonably compensate him for the injuries 
received; thus guarding against undue weight being 
given to the harsh words of the company’s servants, 
apart from their acts. 

Other questions arise upon the admission of evi- 
dence against the objection of the defendant; upon 
the refusal of the court to grant requests for instruc- 
tions in its behalf; and upon certain parts of the 
charge, to which it excepted. In our opinion none of 
these questions require consideration; and the action 
of the court, in respect to them, constitutes no ground 
for the reversal of the judgment. The charge of the 
court embodied all that need have been said. It cor- 
rectly stated the propositions of law arising in the case. 
No substantial error having been committed, the judg- 
ment is affirmed. 





450 


THE ALBANY LAW JOURNAL. 














MASTER AND SERVANT — DEFECTIVE MA- 
CHINERY — EMPLOYMENT OF 
COMPETENT SERV ANTS. 

SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
MARCH 23, 1887. 


Rocers v. LUDLOW MANUFACTURING Co. 


In an action against a manufacturing corporation for injuries 
received by an employee by reason of a defect in the ma- 
chine on which he was employed, a request to instruct the 
jury “ that the making of such ordinary repairs as the ma- 
chine requires, and the keeping of it in order, from day 
to day, may be intrusted to servants; andif the master 
employs competent servants for that purpose, and sup- 
plies them with suitable means, the master performs his 
duty,”’—is rightly refused, where there is evidence that 
the servants employed to repair the machine did not use 
due care in their repairs, or in giving warning of danger. 
In such a case it should be submitted to the jury whether 
the defendant had exercised a reasonable supervision 
over its servants, and over the manner in which the ma- 
chinery was kept in repair 


_ E head-note states the point. 


George M. Stearns, for defendant. 
G. Wells and J. B. Carrol/, for plaintiff. 


FieLp, J. As we construe the charge of the presid- 
ing judge, and as we think it must have been under- 
stood by the jury, we find nothing in the exceptions 
that requires comment except the refusal to give the 
third instruction requested, and the instructions given 
in place of it. That request was: ‘‘That the making 
of such ordinary repairs as the machine requires, and 
the keeping of it in order from day to day, may be in- 
trusted to servants; and if the master employs com- 
petent servants for that purpose, and supplies them 
with suitable means, the master performs his duty.’ 
This request was taken from the opinion in McGee v. 
Boston Cordage Co., 1389 Mass. 445, 448, witha slight 
change. In that opinion it was said “ that the making 
of such ordinary repairs as the use of the machine re- 
quired to keep it in order from day to day may be in- 
trusted to servants.’’ The request includes all ordi- 
nary repairs which the machine requires, as well as 
those required to keep it in order from day to day. 
Since the law was established in Farwell v. Boston & 
W. R. Corp., 4 Metce. 49, that a master is not liable for 
an injury to a servant caused by the negligence of a 
fellow-servant, because every servant takes, by virtue 
of his employment, the risk of such an injury, the 
question has been much discussed how fara master 
can escape responsibility by delegating the manage- 
ment of his business to servants. In that case it was 
said that ‘“‘ we are far from intending to say that there 
are noimplied warranties and undertakings arising 
out of the relation of master and servant. Whether, 
for instance, the employer would be responsible to an 
engineer for a loss arising from adefective or ill-con- 
structed steam-engine; whether this would depend 
upon an implied warranty of its goodness and suffici- 
eucy, or upon the fact of willful misconduct or gross 
negligence on the part of the employer if a natural 
person, or of the superintendent or immediate repre- 
sentative and managing agent in case of an incorpora- 
ted company, are questions on which we give no opin- 
ion.’’ Since that decision it has been established that 
it is the duty of the master to take reasonable care 
that suitable machinery be provided, that it be kept 
in proper repair, and that competent servants be em- 
ployed and retained. 

As a corporation must act by natural persons, and 
as all large corporations carry on their business by 





means of servants of different grades, it is manifest 
that if it is held that these are all fellow-servants, and 
that the corporation can delegate the whole duty of 
hiring and superintending its servants, and of provid. 
ing its machinery, and of keeping it in repair, to one 
or more principal servants, such as superintendents or 
managers, the corporation may escape all responsi- 
bility for injuries caused by defective machinery, ex. 
cept in the few cases where it can be shown that these 
principal servants were incompetent, or that the direc- 
tors of the corporation or its principal officers knew that 
the subordinate servants were incompetent, or the ma- 
chinery used was defective. To avoid this result some 
courts have held that superintendents or managers 
were not fellow-servants with the men employed to 
work under them, or that servants employed in one 
department of the business were not fellow-servants 
with those employed in another. Other courts have 
held that they were all fellow-servants, but that the 
master cannot avoid his obligation to see to it that 
reasonable care shall be exercised in procuring suit- 
able machinery, in keeping it in repair, and in hiring 
and inretaining competent servants, by employing a 
servant to do these things for him; and that if he does 
employ a servant for this purpose, and the servant 
does not use due care, the master 1s responsible. 

The tendency of the English courts, before the pas- 
sage of the employers’ liability act (43 and 44 Vict., 
chap. 42), was to restrict very much the liability of 
the master. In Wilson v. Merry, L. R.,1 Se. & Div. 
326-332, it was said by Lord Chancellor Cairns, that 
** what the master is, in my opinion, bound to his ser- 
vants to do, in the event of his not personally super- 
intending and directing the work, is to select some 
proper and competent person to do so, and to furnish 
them with adequate materials and resources for the 
work. When he has done this, he has, in my opinion, 
done all that he is bound to do."". Such arule makes 
the liability of the master depend largely upon the 
extent of the supervision which he has undertaken 
personally to exercise over his business, and recognizes 
few duties except those which the master has person- 
ally undertaken to perform. 

The rule of respondeat superior, as applied to cases 
like the present, the exception of injuries caused by the 
negligence of a fellow-servant, and the limitation of 
this exception, have been established by courts, upon 
considerations of public policy, as well as of’ legal 
principle which govern cases somewhat analogous. If 
a master, who takes no personal part in the manage- 
ment of his business has any duty to perform toward 
his servauts, it is difficult to say that it is always 
wholly performed by doing two things, namely, by 
employiug competent servants, and by furnishing 
ample means. In order that the business may be 
properly managed, the servants should not only be 
competent, but they should be numerous enough to 
do. and they should have the means of doing what- 
ever ought reasouably to be done, and such regula- 
tions should be established as to insure the requisite 
subordination and control, and reasonable intelligence 
and care, in the conduct of the business; and it is 
almost as difficult to define all the duties of the mas- 
ter in these respects as to define the duties of a person 
under other relations. It is not the absolute duty of 
the master to furnish suitable machinery ; and if he is 
not held to warrant that the servants he employs to 
furnish machinery, or to keep it in repair, shall always 
use reasonable care, then the duty of @ master who 
does not personally conduct his business, if he is under 
any duty, we think must be to use reasonable care in 
the management, and that is to exercise, or have exer- 
cised a reasonable supervision over the conduct of his 
servants, as wellas to use reasonable care in seeing 
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that his servants are competent, and furnished with 
suitable means for carrying on the business. 

It is settled in this Commonwealth that all servants 
employed by the same master in a common service are 
fellow-servants, whatever may be their grade or rank. 
Albro v. Agawam Canal Co., 6 Cush. 75; O’ Connor v. 
Roberts, 120 Mass. 227; Walker v. Boston & M. R., 128 
jd. 8; Holden v. Fitchburg R., 129id. 268; S.C., 37 Am. 
Rep. 343; McDermott v. Boston, 133 Mass. 349; Flynn 
y. Salem, 134 id. 351; Mackinv. Boston & A. R., 135 
id. 207; S. C., 46 Am. Rep. 456. It is also settled that 
the master is only bound to use reasonable care in 
procuring suitable machines, in keeping them in proper 
repair, and in hiring and retaining competent servants. 
The difficult question is, what conduct on the part of 
the master satisfies this obligation. This question was 
carefully considered in Holden v. Fitchburg R., supra. 
It is there said that the master “is bound to use 
reasonable care in selecting his servants, and in keeping 
the engines with which, and the buildings, places, and 
structures in, upon, or over which, his business is car- 
ried on, in a fit and safe condition, and is liable to any 
of his servants for injuries suffered by them by reason 
of his negligence in this respect. * * * It is difficult, if 
not impossible, to lay down a more definite rule ap- 
plicable to all cases. As to switches or turn-tables 
upon the line of a railroad, the employment of suit- 
able persons to select, construct, or inspect, has been 
held to satisfy the obligation of the corporation. * * * 
On the other hand, where a locomotive engine in 
actual use is imperfectly constructed, or is worn out, 
it has been held that the fact that the corporation has 
employed suitable persons to construct it, or to keep 
it in repair, does not, as matter of law, afford a con- 
clusive defense, but the question is whether, under all 
these ciroumstances, the corporation, acting by its ap- 
propriate officers and agents, has used that diligence, 
and has taken those precautions, which its duty as 
master requires.’’ In that case it was held that there 
was no evidence that the corporation was negligent, 
even if its servants were negligent, in setting up or 
using a derrick, but that there was evidence of negli- 
gence on the part of the corporation in permitting the 
derrick to remain for at least ten days by the side of 
the track. 

In Johnson v. Boston Tow-boat Co., 135 Mass. 209, 
and in Elmer v. Locke, id. 576, many of the cases were 
reviewed, and the general principle declared in Holden 
v. Fitchburg R. Co., was so applied that in one case the 
corporation was found not to be liable, andin the 
other to be liable, to his servants. 

In Lawless v. Connecticut River R. Co., 136 Mass. 1, 
it*was held that it was the defendant’s duty to furnish 
a suitable locomotive, and that “ it did not necessarily 
discharge this duty by intrusting it to suitable ser- 
vants and agents, but was responsible for the negli- 
gence or want of ordinary care of such servants and 
agents in the performance of the duty required of 
them.”’ 

In Spicer v. South Boston Iron Co., 138 Mass. 426, the 
plaintiff, a servant of the defendant, was injured by 
the breaking of a hook, and there was evidence that 
there was a visible crack or flawin the hook which a 
carefui inspection would have revealed, and it was held 
that there was evidence of negligence on the part of 
the defendant corporation. 

In McCee v. Boston Cordage Co., ubi supra, there was 
no evidence that the machine was not a suitable one, 
or in good repair, until it became entangled with hemp 
at the time the plaintiff was using it, and the necessity 
of remedying this was incidental to the use of the 
machine. 

These decisions show that itis the duty of the master 
to exercise a reasonable supervision over the condition 
in which the machinery, structure, and other appli- 





ances used in his business are kept by his servants, and 
that he cannot wholly escape responsibility by delegat- 
ing the performance of this duty to servants; that the 
negligence of his servants in repairing or in failing to re- 
pair machinery is not necessarily the negligence of the 
master, but that it is also to be determined, in each 
case, whether the master has exercised a reasonable 
supervision over his servants, and reasonable care in 
seeing that his machinery is kept in proper condition, 
although he may have employed competent servants, 
and furnished them with suitable materitals, and in- 
structed them to keep the machinery in repair. As 
was said in Johnson v. Boston Tow-boat Co., supra, 
page 215: ‘‘The master is liable in all cases for his 
own negligence, and that may be shown by a defect of 
such nature, or so long continued, as to be of itself 
evidence of negligence in the master, or the negligence 
of a servant may be of such a character that negli- 
gence of the master may be inferred from it.” We are 
aware that this rule is somewhat indefinite, and is, 
perhaps, not precisely the law as it is generally de- 
clared in tne United States. Northern Pac. R. v. 
Herbert, 116 U. 8S. 642; Benzing v. Steinway, 101 N. 
Y. 547. 

There was evidence in the case at bar that the 
‘“‘worker,’’ at the time the plaintiff was set to work 
upon it, had been for a long time ina condition which 
made it dangerous to one picking it while in motion. 
To put the ‘‘worker”’ into a safe condition to be 
picked while in motion it was necessary to take off the 
lags which were broken, or had cracks or holes in 
them, and to screw on new lags. The danger was that 
if there were cracks or holes in the lags, the pick might 
get caught, and the hand of the person picking might 
be drawn between the rollers. The defendant's ser- 
vants, whose duty it wasto keep the machine in re- 
pair, apparently only renewed the lags when the teeth 
were soffar broken or bent that}]the machine did not do 
good work, and did not consider that the danger of 
picking the ‘‘ worker,’’ if there were holes or cracks in 
the lags, was a reason why new lags should be put on. 
The court could not properly give the instruction re- 
quested in a case where the evidence tended to show a 
long-continued defect in the machine, which rendered 
it dangerous, and a habit on the part of the defend- 
ant’s servants to renew the lags only when the ma- 
chine ceased to do good work, and without regard to 
its condition asa dangerous machine. It was a ques- 
tion for the jury whether the defendant used reason- 
able care in supervising its servants who were em- 
ployed to repair the machine, and in ascertaining the 
condition in which its machinery was kept, as well as 
whether these servants used due care in inspecting the 
machine from time to time, and in repairing it, or in 
giving persons using it warning of danger if the con- 
dition of the machine made it dangerous. If these 
servants used all the care that was reasonably required 
in keeping the machine in proper condition, the de- 
fendant is not liable, unless it knew of the defect, and 
unreasonably neglected to remedy it, or to give notice 
of the danger. If these servants did not use all the 
care that was reasonably required, it was for the jury 
to say whether the defendant had exercised a reason- 
able supervision over its servants, and over the manner 
in which the machinery was kept in repair. 

We think that the instructions given by the presid- 
ing justice were substantially in accordance with this 
view of the law. The sentence that “it must appear 
that ull these have done their duty,” may fairly be 
taken to mean that either the servants must have 
used due care in keeping the machine in repair, or if 
they did not, that reasonable care must have been 
used in supervising them, and the condition in which 
the machinery was kept. This illustration was not 
given in reference to the burden of proof, and the only 
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exceptions are ‘ to the instruction given so far as they 
failed to comply with said requests, or were inconsis- 
tent therewith.’”’ As the third instruction requested, 
upon the facts in evidence, ought not to have been 
given without some modification, and as the attention 
of the presiding justice was not called to particular 
phrases, and the general tenor of his charge was not 
misleading, the entry must be, exceptions overruled. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
MARCH 23, 1887. 


Rice v. Kine Puivuie MILLs. 


The plaintiff, who was employed in the defendant’s mill, was 
injured by a weight which fell from a machine, to which 
it was attached by a rawhide lacing; the use of the weight 
being to so operate on a pulley as to regulate the winding 
of yarn on a bobbin. Held, that the court properly ruled 
that the weight was a part of the machine, and correctly 
instructed the jury that if they found that the weight, as 
held up by the lacing, was not a proper machine, and 
that the defendant knew. or ought to have known, that 
fact, the defendant was liable if the accident happened 
while the plaintiff was in the exercise of due care, although 
the defendant had employed competent persons to attend 
to the machine 


Morton & Jennings, for defendant. 
Cummings & McDonough, for plaintiff. 


Friewp, J. The evidence of the manner in which the 
weight was attached to the machine, of the purpose 
for which it was attached, and of the effect produced 
by it in the working of the machine, being undisputed, 
the court rightly ruled that it wasa part of the ma- 
chine within the meaning of the law, that the defend- 
ant was bound to exercise due care in furnishing 
suitable machines, and in keeping them in proper 
repair. 

There was evidence for the jury that the plaintiff 
was in the exercise of due care. There was evidence 
that she did not know, and that it was not her duty to 
know, that the weight was attached to the chain in an 
unsafe manner, or that the lacing was or had become 
too weak to support the weight. She knew that the 
weight was attached to the chain by a rawhide lacing, 
but it was not necessarily a part of her duty to decide 
whether this was a suitable or safe means of hanging 
the weight, and she may have known nothing of the 
strength of rawhide lacings. 

The difficulty in the case arises from the refusal of 
the court to give tothe jury the last instruction 
requested by the defendant. It is the duty of the 
master to exercise due care in employment competent 
servants, in providing suitable machines, and in keep- 
ing them in proper repair, and the master cannot 
wholly escape responsibility by delegating these 
duties toaservant. If this could be done, a master 
might escape all responsibility by employing a com- 
petent superintendent to perform all these duties. But 
there are defectsin machinery which are of sucha 
character that the master has been held to have per- 
formed his duty if he furnished suitable materials, 
and employed competent servants, and instructed 
them to keep the machinery in repair, although the 
servants neglect to make the repairs, or make them in 
an improper manner. The master must exercise a 
reasonable supervision over the mauner in which his 
business is done; but the repairs which machines, 
properly constructed, require to keep them in running 
order, may be intrusted to competent servants. They 
are regarded as incidental to the use of the machines; 
because they are such as machines in substantially 
good repair must from time to time need. 





Perhaps the whole question is whether the master 
has exercised reasonable care in employing competent 
servants, in providing suitable machines and imple- 
ments, and in doing that part of his business which he 
has undertaken todo himself, and has exercised a 
reasouable supervision over his servants in the per- 
formance of the duties which he has intrusted to them. 
This is often a question for the jury. Courts have 
therefore held that they could not say, as a matter of 
law, that a master was not responsible for injuries 
occasioned by defective machinery, when the defect 
was substantial, and rendered the machine unfit for 
use, although 1t was through the neglect of a com- 
petent servant that the machine had not been re- 
paired; and they have also held that when the defect 
was oue that must frequently arise from the use of 
the machine, and was such that the person employed 
to superintend the use of the machine should attend 
to in order to keep itin running order, the master 
performed his whole duty by furnishing suitable 
materials, and employing competent servants to keep 
the machinery in repair. These decisions have been 
made iu cases where it appeared that the defect in the 
machinery was unknown to the master. The general 
question is, what, under the circumstances ought the 
master reasonably to have known and done? And in 
determining this, the nature of the defect, the length 
of time it has existed, and the means taken to remedy 
it, are important facts. 

In the present case the court instructed the jury that 
the person employed to keep the machine in repair 
was a fellow-servant with the plaintiff; and that “if 
the master provides suitable appliances and competent 
parties to attend to them, he has done his duty. Ifhe 
provides proper persons to see that his machinery is 
kept in proper condition to use, and the injury is 
causea by the negligence of the persons so employed, 
the master is not liable.” These instructions comprise 
substantially all that is contained in the instruction 
requested, except that they require that the servants 
be competent, and that the appliance furnished be suit- 
able. If there was no evidence that the servants of 
the defendants were incompetent, and we are not cer- 
tain that all the evidence on this point is contained in 
the exception, still the defendant did not specifically 
call the attention of the court to this, or ask any ruling 
upon it, and it was for the jury to say whether the 
rawhide lacings furnished were proper appliances, and 
whether the defendant had used due care in furnish- 
ing proper appliances. The court then instructed the 
jury that “if youfind that the weight as held up by 
the lacing was not a proper machine. and that the de- 
fendant knew or ought to have known it, the defend- 
ant is liable if the accident happened while the plain- 
tiff was in the exercise of due care.” This instruction 
required the jury to find whether the rawhide lacings 
furnished were proper appliances, or whether the par- 
ticular lacing used was defective, and whether the 
defendant knew it, or ought to have known it. The 
defendant asked for no further instructions upon the 
nature of the facts or the circumstances upon which 
the jury might find that the defendant ought to have 
known that the machine was defective. If the master 
knew, or under the circumstances ought to have 
known, that a machine in use was out of repair and 
dangerous, it was his duty to see that it was put in 
proper repair, orto warn those using it of that danger, 
if they were ignorant of it. Holden v. Fitchburg R. 
Co., 129 Mass. 268; S. C., 37 Am. Rep. 343; /ohnson v. 
Boston Tow-boat Co., 135 Mass. 209; McGee v. Boston 
Cordage Co., 139 id. 445; Spicer v. South Boston Iron 
Co., 138 id. 426; Hough v. Railroad Co., 100 U. 8. 213; 
Ford v. Fitchburg R. Co., 110 Mass. 240; S. C., 14 Am- 
Rep. 598: Snow v. Housatonic R. Co., 8 Allen, 441; 
Ellis v. New York, L. E. & W. R. Co., 95 N. Y. 546; 
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Pantzar v. Tilly Foster Iron Min. Co., 99 id. 368; 
Benzing v. Steinway, 101 id. 547. 
The exceptions must be overruled. 


— 


NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW — BODY STEALING — EXHUMATION 
BY AUTHORITIES—IRREGULARITIES BY CORONER.— (1) 
Penal Code N. Y., § 311, which provides that a person 
who removes adead body of a human being, or any 
part thereof, from a grave, or other place while await- 
ing burial, without authority of law, with intent to 
steal the same, or for the purpose of dissection, or for 
procuring a reward for the return of the same, or from 
malice or wantonness, shall be punishable by fine and 
imprisonment, has no application where a body is ex- 
humed by the legally constituted public authorities, 
and dissected by their direction for the purpose of as- 
certaining whether death had been produced by poison. 
(2) In acriminal indictment against a person at whose 
instance the coroner exhumed a body, and caused it 
to be dissected, any irregularities on the part of the 
coroner in failing to impanel a jury will not be suffi- 
cient to deprive his acts of their legal authority so as 
to convict the accused of body stealing. The intent of 
the statute is manifest. It certainly was not intended 
toapply to exhumations made by legally constituted 
public authorities, for the purpose of ascertaining 
whether crime has been committed in producing the 
death of the person whose body is exhumed. When 
the exhumation is made, not secretly, but publicly, on 
open application to the officer of justice charged with 
the duty of inquiring into the cause of death of any 
person whose body is brought within his jurisdiction, 
itis a total misapplication of the statute against body 
stealing to use it for the purpose of imposing its 
punishment on all persons concerned in the exhuma- 
tion, in case any proceedings of the officer under 
whose direction it was made should be found to be 
irregular. The irregularity alleged in this case in the 
conduct of the coroner is that he did not impanel a 
jury before he ordered the post mortem examination 
to be made by the physicians whom he summoned for 
the purpose. A sufficient number of persons to form 
ajury was assembled by direction of the coroner, but 
the jury was not swornand impaneled. I refer tothe 
opinion of Judge Hardin as correctly stating the facts, 
which we have verified by an examination of the testi- 
mony. The point of law is debatable whether a post 
mortem should take place before the coroner has im- 
paneled a jury. But it is settled that the post mortem 
should not be in the presence of the jury, and 
that they are to be instructed by the testimony of the 
physicians who are designated by the coroner to make 
it. The dissection by order of the coroner is expressly 
authorized. Pen. Code, § 308: Crisfield v. Perine, 15 
Han, 202; affirmed, 81 N. Y.622. If as in England at 
one time, the findings of the coroner’s jury were to 
stand asan indictment by a grand jury, some point 
might be made on behalf of the accused as to the 
validity of the inquest in such a case asthis. But to 
resort to those questions for the purpose of supporting 
aiindictment for body stealing under the circum- 
stances of this case is quite unreasonable. In the 
Present case the defendant communicated to the cor- 
oner in the form of affidavits, whether legally authen- 
ticated or not is immaterial, information which should 
have induced any magistrate not neglectful of his duty 
to believe that he ought to investigate the matter 
Presented to him. Those affidavits made a strong case 
to lead the coroner to believe that a murder had been 
committed, and that an examination of the body, 
Which was within his jurisdiction, would disclose the 








fact. The defendant sought an examination of the body. 
She asked the coroner to do his duty and to examinethe 
body. Whatever motives may have influenced her, no 
one can suppose, that however unfounded her belief 
might have been, there was not sufficient in the papers 
she presented to the coroner to justify his action, and 
there is no pretense that the affidavit of Dr. Worter, 
which she produced, had been in any manner influ- 
enced by her. Her silence during several years after 
the death of Gen. Irvinis the main argument against 
the bona fides of her charge, and it is said that her 
desire was not so much for the punishment of crime as 
to obtain some pecuniary advantage for herself by 
making defamatory charges. However this may be, if 
she committed a wrong, it was not the crime of body 
stealing, and on this ground the conviction, and the 
judgment of the General Term affirming it, should be 
reversed, and the prisoner discharged. March 22, 1887. 
People v. Fitzgerald. Opinion by Ruger, C. J. 

EvIDENCE—HEARSAY—ATTACHMENT.— In an action 
against a sheriff to recover personal property alleged 
to have been unlawfully taken and detained, he justi- 
fied by two writs of attachment against one Midas, 
and defended on the ground that Midas was insolvent, 
and had made a fictitious sale of the property in ques- 
tion to the plaintiff for the purpose of defrauding 
creditors; and offered in evidence in support of this, 
fifteen or sixteen writs of attachments against the 
property of said Midas, issued at the suit of various 
plaintiffs, on the ground of fraud. These attachments 
did not comprise the process under which the defend- 
ant justified the seizure of the property, but were 
other process in his hands atthe time, He/d, that the 
attachments were not competent evidence to establish 
either the fact of the indebtedness claimed therein, or 
the frauds alleged to have been perpetrated. <A con- 
clusion reached by a judicial officer upon ex parte 
affidavits, to the effect that they contained sufficient 
evidence to prove an indebtedness from one party to 
another, and the perpetration of frauds by the debtor 
in incurring it, is not competent evidence to establish 
either the fact of such debt, or of such frauds in an 
action between third parties. Such proof derives no 
force from the judicial order, and is merely hearsay, 
having no greater effect, as proof of the facts stated 
therein, than ez parte affidavits made under any other 
circumstances. No statute makes them evidence, and 
no rule of common-law evidence justifies their admis- 
sion. People v. Walsh, 87 N. Y. 485. The fact thata 
judge has awarded process thereon constitutes no such 
adjudication as renders them evidence of the facts 
stated therein. March 22, 1887. Bookman v. Stegman. 
Opinion by Ruger, C. J. 

LANDLORD AND TENANT — LEASE — COVENANT FOR 
RENEWAL — PERPETUITY — COSTS — AGAINST EXECU- 
TORS—ON APPEAL.—(1)The city of New York in 1810 
executed a lease to A.of certain premises for a term of 
thirty years, ending May 1, 1840, with a covenant that 
the lessors would demise the premises to the lessee, his 
assigns, etc., for and during the term of twenty-one 
years thereafier, with a like covenant for future re- 
newals. In 1839, A. assigned the lease to B., who be- 
came substituted in his place. On April1, 1840, the 
city executed to B.alease of the same premises for the 
term of twenty-one years, with the covenant that at 
the expiration of the term, to-wit, May 1, 1861, it would 
again demise the premises for twenty-one years, with- 
out however any covenant of further renewal. On 
April 20, 1861, the city executed a third lease to B. for 
twenty-one years, containing no covenant of renewal. 
B. erected a valuable building on the lot, and died in 
1868. In 1880 the city sold the premises to C. The 
executors of B. thereupon brought suit and prayed 
that the city be adjudged to reform the lease of April 
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1, 1840, and April 20, 1861, by inserting therein cove- 
nants for further renewal from May 1, 1882; that the 
sale to C. be set aside, and a new lease given to the 
plaintiff, or else that the city be adjudged to pay the 
damage sustained for the conversion of the building. 
Held, that the language of the lease of 1810 was satis- 
fied by construing it to give the lessee the right to two 
renewals, which being given, the plaintiffs were not 
entitled to the relief prayed for. (2) Under section 
3246, Code N. Y., costs may be recovered against 
executors in their representative capacity. (3) Where a 
party appeals from a judgment, and also from an order 
refusing a motion fora new trial, andthe judgment 
and order are both affirmed at the General Term, costs 
cannot be awarded on both appeals, under Code N. Y., 
§ 3259, subd. 2. (4) An entry of judgment for costs 
against executors should not contain the proviso that 
execution issue for the same, as such execution can 
only issue when allowed by the surrogate under sec- 
tions 1825 and 1826 of the New York Code. (5) The 
court will not correct informalities in the award of 
costs upon a mere appeal from the judgment. March 
22, 1887. Syms v. Mayor, etc., of New York. Opinion 
by Earl, J. 


MASTER AND SERVANT — NEGLIGENCE OF VICE- 
PRINCIPAL.— The fact that a servant whose act or 
negligence caused an injury to another servant was a 
servant of a higher grade than the one injured, or that 
the latter was subject to the direction or control of the 
former, and was engaged at the time in executing the 
order of the former, does not alter the rule that the 
master is only liable when the servant whose negli- 
gence causes an injury is representing the master in 
performing the master’s duty. The liability of the 
master, when the negligence was not his personal act 
or omission, but the immediate act or omission of a 
servant, turns, as was said in Crispin v. Babbitt, 81 N. 
Y. 521, upon the character of the act, and this was but 
the enunciation of the established doctrine in this 
State uponthe subject. If the co-servant whose act 
caused the injury was at the time representing the 
master in doing the master’s duty, the master is liable. 
If on the other hand, he was simply performing the 
work of a servant in his character as a servant or em- 
ployee merely, the master is not liable. The injury in 
the case last supposed would, as between the master 
and the servant sustaining the injury, be attributable 
solely to the immediate author, and not the master. 
in harmony with the general principle that the char- 
acter of the act is the decisive test, it has been repeat- 
edly decided in this court that the fact that the per- 
son who negligence caused the injury was a servant of 
a higher grade than the servant injured, or that the 
latter was subject to the direction and control of the 
former, and was engaged at the time in executing the 
orders of the former, does not take the case out of the 
operation of the general rule, nor make the master 
liable. Hofnagle v. New York Cent. R. Co., 55 N. Y. 
608; McCosker v. Long Island R. Co., 84id. 77; Allen, 
J., in Wright v. New York Cent. R. Co., 25 N. Y. 565; 
Folger, J., in Laning v. Same, 49 N. Y. 528. The case of 
Chicago, M. & St. P. R. Co. v. Ross, 112 U. S. 377, cited 
in the opinion below, was decided by a bare majority 
of the court, and is in conflict with the course of de- 
cision in this State and elsewhere. Slater v. Jewett, 
85 N. Y. $1; Wilson v. Merry, L. R., H. L. 326; Far- 
wellv. Boston & W.R. Co.,4 Mete. 49. March 22, 
1887. Loughlin v. State. Opinion by Andrews, J. 


RAILROAD — LIABILITY FOR NEGLIGENCE — INJURY 
TO CHILD ON TRACK — CONTRIBUTORY NEGLIGENCE OF 
MOTHER.— (1) In an action against a railroad company 
to recover damages for running over and injuring a 
child seventeen months old, the negligence relied on 
by the plaintiff was the failure of the engineer to dis- 











cover the child upon the track in time to stop the train- 
The evidence showed that the child could have been 
seen on the track ata point about 500 feet from the 
place ofinjury, but that the engineer did not gee it 
until within about forty rods, when everything pos. 
sible was done to stop the train. The evidence further 
showed that the child must have just reached the 
track, and been there but a very brief time when the 
accident happened. Held, that there could be no jp. 
ference that the engineer should have seen the chili 
sooner than he did, and the plaintiff was not entitleg 
to recover. (2) The testimony of the mother of a child 
seventeen months old, and only able to walk for two 
months, that she left it asleep in a room, eight or 
ten minutes after which it was injured on a railroad 
track, to reach which it must have climbed over achair 
at the doorway, gone down the steps, under a gate, 
and about eighty feet to the railroad, although it may 
be apparently incredible, is still not so impossibleas to 
warrant the court in saying as a matter of law thatg 
jury could not believe her in determining whether she 
had been guilty of contributory negligence in failing 
to take proper care of the child. March 22, 1897. 
Chrystal v. Trou & B. R. Co. Opinion by Earl, J,, 
Danforth and Andrews, JJ., dissenting. 


WILL — CONSTRUCTION — CREATION OF TRUST— 
VALIDITY — PERPETUITY.—(1) Where a testator by 
his will directs that his executors shall take the resi- 
due of his estate for the objects declared in the will, 
and it would be difficult to carry out such purposes 
except by the interposition of a trustee to collect, 
manage, and retain such property until the time for 
final dispositions in the terms specified in the will, and 
such executors are further authorized, if deemed 
expedient, to sell the property, aud reinvest the pro- 
ceeds in securities named in the will, and by a codicil 
the testator nominates and appoints them as “ trustees 
for the purpose of carrying out any of its provisions,” 
the will and codicil will be construed together as 
creating a trust. (2) A will contained the following 
provision: ‘And upon my wife’s decease the use aud 
income of all my estate, subject to the above provis- 
ions, to my two sons, share and share alike; and upon 
the decease of my sons, I give, bequeath, and devise to 
their heirs, should both have heirs, their father's 
portion only, share and share alike; and in case of one 
having no heirs, then to the heirs of the other, 
share and share alike; and if both should have no 
heirs, then as the law directs.’’ Held, that by this 
clause the power of alienation was suspended for a 
period beyond two lives in being at the death of the 
testator, and that the will was void under the New 
York statute. Rev. Stat., art. 1, tit. 2, chap. 1, pt. 2; 
id. tit. 4, chap. 4, pt. 2. As before suggested, the trust 
created by the testator will continue after the wife’ 
death and during the lives of the two sons. But upon 
the death of either, the children of the one dying, if 
he has any, will be entitled to his share, but if he has 
none, then the heirs of his brother will be entitled to 
it; and upon the death of that brother leaving heirs, 
the same result follows. On both dying without heirs, 
the estate must go where law directs. It follows that 
the property cannot be sold except for the purposes of 
the trust during the life of the widow. That isa aus 
pension for life. It must remain undisposed of during 
the life of the son first dying, that is, the second life, 
and still nndisposed of during the life of the other 
son; for the time fixed for distribution is the death of 
both sons. That makes the third life, and it is cleat 
that the suspension of absolute ownership will or may 
exceed a longer period than the continuance of two 
lives. All these lives were in being at the time of the 
death of the testator, and must terminate, not only # 
a condition precedent to the taking effect of the gift 
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over, but before it can be known who will be entitled 
ultimately to take. This limitation is too remote, and 
renders the disposition void. 1 Rev. Stat. 773, §1; 
Knox v. Jones, 47 N. Y. 389; Colton v. Fox, 67 id. 348, 
Smith v. Edwards, 88 id. 92; Bailey v. Bailey, 97 id. 
460. In Monarque v. Monarque, 80 N. Y. 320, the 
widow had the first life-estate, and at her death the 
four daughters of the testator took for life, and upon 
the death of any danghter the fee of one-fourth part 
at once vested in her children. In Wells v. Wells, 88 
N. Y. 323, there was a similar provision, first for the 
wife, then for the testator’s children; but it was also 
provided, that upon the death of either child leaving 
issue, such issue or next of kin should take his propor- 
tion. In neither case was the final disposition of the 
estate suspended beyond the first and second life; for 
that ending, the share of the child dying was at once 
liberated from the trust. But in the case before us it 
is otherwise. The testator provides for the devolution 
of the share of the child dying to the heirs of that 
child, if any, but if not it is still to be held by the 
trustee for the children of the other son; and until it 
is seen that neither has issue does the trust terminate. 
March 15, 1887. Ward v. Ward. Opinion by Danforth, J. 


ee ee 
UNITED STATES SUPREME COURT AB- 
STRACT. 

MUNICIPAL BONDS—AID OF RATLROAD COMPANTES~— 
CONSTITUTIONAL LAW— ESTOPPEL.—(1) The act known 
as “ Priv. Laws Ill. 1867, p. 842,’’ passed March 7, 1867, 
authorizing certain municipal corporations to appro- 
priate moneys and levy atax to aid the construction of 
arailroad, provided the appropriation be first sustained 
at the polls by a majority of electors, does not empower 
the corporation to issue bonds in payment of an appro- 
priation so voted. (2) The act of February 26, 1869 
(3 Priv. Laws Ill. 1869, p. 355), entitled ‘‘An act to le- 
galize certain aids heretofore voted and granted to aid 
in the construction of the Chicago, Danville & Vin- 
cennes Railroad,’’ has reference only to aids voted 
and granted prior to its passage, and cannot authorize 
an act subsequently voted. (3) An act passed March 
4, 1869, authorizing municipal corporations to issue 
bondsin payment of subscriptions to railroad stock, 
cannot legalize bonds issued in 1871, the issuing of 
such bonds being subject to the provisions of the Con- 
stitution of Illinois adopted in 1870, since the adop- 
tion of which no municipal corporation of Illinois has 
possessed authority to subscribe to the stock of a rail- 
road or other private corporation. (4) Where the 
bonds issued by a municipal corporation do not con- 
tain any recital to the effect that the corporation is 
actually authorized to issue them, the corporation is 
not estopped from denying the authority of its super- 
visor and clerk to execute them. April 4, 1887. Town 
of Concord vy. Robinson. Opinion by Harlan, J. 

——— RECITAL—CURATIVE ACT—RATIFICATION.—(1) 
A statute authorizing a municipal corporation to sub- 
scribe in a certain amount to the capital stock of a 
railroad company, and upon the approval of a major- 
ity of the legal voters of the city to levy and collect a 
tax forthe payment of said subscription, does not 
empower the city to issue bonds for said payment. (2) 
The clause in the statute empowering the municipal 
corporation to subscribe to the stock of the railroad 
company on “such terms and conditions as they may 
stipulate and agree upon,” does not imply a power to 
issue bonds to meet the payment of the subscription. 
(3) A recital in the bonds that they were issued ‘“ un- 
der and pursuant ” to the law and the charter of the 
city does not estop the city from asserting the con- 
trary. (4) A curative statute attempting to make the 





bonds good by creating a new and retroactive power 
in the municipal corporation to issue bonds, is inope- 
rative where the Legislature has no constitutional au- 
thority to grant the new power, except upon vote of 
two-thirds of the voters of the city, which has not 
been obtained. Bonds issued without legislative an- 
thority cannet be made binding by mere municipal 
ratification, because thereis no more power to ratify 
than there was to create originally. April 4, 1887. 
Katzenberger v. City of Aberdeen. Opinion by Waite, 
Cc. J. 

PARTNERSHIP — INCORPORATION — ASSUMPTION OF 
DEBTS — GUARDIAN AND WARD — CONVEYANCE OF 
REALTY—VALIDITY.—(1) Where a corporation, formed 
out of a pre-existing partnership, agrees in considera- 
tion of becoming invested with all the partnership 
property to succeed to and assume the partnership 
debts and liabilities, all partnership equities against 
the property are, upon the transfer, extinguished, and 
debts due to the several partuers cease to be a lien on 
the transferred property. (2) lt is not necessary, in 
order to legalize a conveyance of property belonging 
to a minor of unsound mind, to appoint over him a 
committee in lunacy as long as his person and prop- 
erty are in the custody of a guardian duly authorized 
and empowered to dispose of his estate. April 
11,1887. Francklyn v. Sprague. Opinion by Brad- 
ley, J. 

REMOVAL OF CAUSE—CORPORATIONS—FOREIGN—LI- 
CENSE—ON CONDITIONS.—When it is apparent that the 
entire purpose of a State statute is to deprive a foreign 
corporation in certain suits of the right conferred 
upon it by the Constitution and laws of the United 
States to remove a suit from a State court into a Fed- 
eral court, a provision of the statute making the sur- 
render of such constitutional privilege a condition 
precedent tothe granting of a permit to transact busi- 
ness within the State renders the statute requiring 
the permit entirely void. Home Ins. Co. v. Morse, 20 
Wall. 445. The case of Doyle v. Continental Ins. Co., 
94 U.S. 535,18 relied on by the defendant in error. 
In that case the court said it had carefully reviewed 
its decision in Insurance Co. v. Morse, and was satis- 
fied with it. In both of the cases referred to the for- 
eign corporation had made the agreement not to re- 
move into the Federal court suits to be brought 
against it in the State court. In the present case no 
such agreement has been made, but the locomotive 
engineer is arrested for acting as such in the employ- 
ment of the corporation, because it has refused to 
stipulate that it will not remove into the Federal court 
suits brought against it in the State court, as a condi- 
tion of obtaining a permit, and consequently has not 
obtained such permit. Its right, equally with any in- 
dividual citizen, to remove into the Federal court, 
under the laws of the United States, such suits as are 
mentioned in the third section of the Lowa statute, is 
too firmly established by the decisions of this court to 
be questioned at this day; and the State of lowa 
might as well pass a statute to deprive an individual 
citizen of another State of his right to remove such 
suits. As the lowa statute makes the right to a per- 
mit dependent upon the surrender by the foreign cor- 
poration of a privilege secured to it by the Constitu- 
tion and laws of the United States, the statute re- 
quiring the permit must be held to be void. April 11, 
1887. Barronv. Burnside. Opinion by Blatchford, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ACCOUNT—~—MUTUAL AND OPEN—OFFSET—STATUTE OF 
LIMITATIONS.—To constitute a mutual,open account,so 
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as to take the items more than six years old out of the 
statute of limitations, there must be a mutual agree- 
ment, express or implied, that the items of the ac- 
count, upon the one side and the other, are to be set 
against each other. In Penniman v. Rotch, 3 Mete. 
216, which is the leading case upon the exposition of 
the statute, the plaintiffs sued upon an account made 
up of charges of market previsions, a partof the last 
items of which were within six years before the date of 
the writ. It appeared that the defendant more than 
six years before the date of the writ delivered to the 
plaintiffs, on account, a calf, and the court held that 
this showed that there was an open and mutual ac- 
count between the parties, and that the statute of 
limitations did not begin to run against any items of 
the account until the last item on the debit side. The 
reason given, is that ‘‘it was an article of merchan- 
dise delivered by the defendants to the plaintiffs in 
the ordinary course of business, either at an agreed 
price or upon an implied promise of the plaintiff to 
allow its valuein account.” A similar point was de- 
cided in Safford v. Barney, 121 Mass. 300. The court 
says that in order to prove a mutual and open account 
current, ‘it is sufficient to prove mutual dealings be- 
tween the parties consisting of sales made or services 
performed by each party to or for the other, creating 
mutual debts, and which by mutual agreement are to 
be a set-off against one another.’ Both of these cases 
make one of the elements of a mutual and open ac- 
count to be that there must be a mutual agreement, 
express or implied, that the items of the account upon 
the one side and the other are to be set against each 
other. In other words, there must be one account 
upon which the items on either side belong, and upon 
which they operate to,extinguish each other pro tanto, 
so that the balance on either side is the debt between 
the parties. It is quite clear that the mere right to set 
off independent debts under our statute is not sufli- 
cient to create a mutual, open account. Forinstance, 
in this suit upon the plaintiff's account the defendant 
might have the right to set off a promissory note of 
the plaintiffs, which the defendant holds as indorsee 
from the payee. But it cannot be for a moment con- 
tended that this would make the plaintiff's account a 
mutual and open account. It is not enough that there 
should be mutual debts, but they must by agreement 
of the parties be parts of one account, upon which they 
would apply to and satisfy each other pro tunto. In 
the case at bar, upon the death of his partner, the 
plaintiff became the legal owner of the assets of the 
firm. He could collect the accounts by suits in his 
own name, and in such suits the defendants could ‘set 
off any debt, which is within the statute of sct-off, 
although contracted by the plaintiff individually. 
Holbrvok v. Lackey, 13 Mete. 132. This shows that 
at the time this suit was brought, except for the stat- 
ute of limitations, there were mutual debts between 
the parties, one of which could be set off against the 
other. But this does not make the respective debts of 
the parties part of one mutual and open account cur- 
rent. The debts and credits are not mutual; the 
debt of the defendant is to the firm, his subsequent 
credit was given to the plaintiff individually. The 
death of the partner closed the account with the firm, 
not in the sense that it became an account stated upon 
which a new cause of action arose, but it terminated 
the dealings between the defendant and the firm. Any 
subsequent dealings of the defendant with the surviv- 
ing partner are dealings between different parties, 
which do not naturally belong to and form part of the 
account of the firm. They caunot operate to continue 
the partnership account as a mutual and open ac- 
count current, unless there is some agreement that 
the charges of the defendant shall be applied to and 
be a part of the account. Maine Sup. Jud. Ct., Feb. 
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24, 1887. Eldridge v. Smith. Opinion by Morton 


C. J. 


ATTORNEY —D ISBARMENT—PRIVILEGE —PLEADING. 
—An attorney maliciously charged in his Pleadings o 
material facts, that an attorney in an action offered 
and a judge who tried the case, accepted a bribe i 
the rendition of an unwarranted judgment; that both 
induced a witness before a grand jury, by whom these 
facts were investigated, to commit perjury; and that 
both corruptly induced the prosecuting attorney to 
enter a nolle prosequi to the indictment resulting from 
this investigation without probable cause. Held, that 
he should be disbarred, the materiality of the facts 
being no privilege on a question as to whether his at- 
torney’s license should be revoked. In actions for 
libel and slander the English rule appears to be that 
judges, counsel, parties and witnesses are absolutely 
exempted from liability to an action for defamatory 
words published in the course of judicial proceedings, 
The American courts, we think, asa rule accept this 
doctrine, with the qualification as to parties, counsel 
and witnesses that their statements made in the course 
of an action must be pertinent and material to the 
case. This modification of the English rule is adopted 
in this country in order that the protection given to 
individuals in the interest of an efficient administra- 
tion of justice may not be abused as a cloak from be- 
neath which to gratify private malice. MeLaugbhlin 
v. Cowley, 127 Mass. 319. Subject to this restriction, 
it is thought on the whole for the public interest, and 
best calculated to subserve the purposes of justice, to 
allow counsel full freedom of speech in conducting 
causes, and advocating and sustaining the rights of 
their constituents. Hoar v. Wood, 3 Mete. 198. The 
foregoing is the rule in actions of libel and slander. 
This isa disbarment proceeding, and we apprehend 
that the question presented is different, and must be 
determined upon different considerations. ‘An at- 
torney is liable to be removed from office by the court 
for sufficient reason and or proper showing. This rea- 
son and this showing are not necessarily limited to 
criminal offenses or to an act which would create a 
civil liability. In the case of an attorney of the court, 
he may be removed from his office of attorney abso- 
lutely and for a limited period of time, or in the com- 
mon phrase, may be suspended or disbarred for any 
matter or thing proved against him which shows that 
he is unfit to be permitted to practice in the court as 
one of its officers.” ‘*This unfitness may be shown 
by his guilt of a crime, as theft, murder, burglary. It 
may also be shown by proof of such bad moral char- 
acter as is inconsistent with such an honorable office. 
It may be shown by specific acts done in connection 
with his business in the court, or out of it, if it be in 
the practice of the duties of an attorney, which may 
show him unfit to be trusted as such, but which are 
short of any criminal offense.” Ex parte Cole, 1 Me- 
Crary, 407; Penobscot Co. Bar v. Kimball, 64 Me. 158. 
The powers, duties and privileges of an attorney are 
conceded. No question is made concerning them. The 
point made is that he is unfit to exercise and enjoy 
them. Inanaction for libel or slander for defama 
tory words, published or spoken, in the course of a ju- 
dicial proceeding, it may be conceded that he may 
plead his privilege, and his plea must be allowed if the 
matter be pertinent and material to the issue. He 
enjoys this privilege by virtue of his license as an at- 
torney. The gist of the complaint in this proceeding 
is that the respondents have abused this privilege. 
and that they are unfit persons to hold the license of 
this court, and to exercise and enjoy the rights and 
privileges which it confers. The petitioners in thi 
case do not claim that respondents can be made to Te 
spond in damages in an action for libel or slander, but 
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they come to this court and allege most flagrant mis- 
onduct, and ask us to protect them and the public by 
yithdrawing from the respondents, as unfit persons, 
our license authorizing them to practice as attorneys 
We think there isan undoubted inherent right and 

wer in this court to inquire into the abuse men- 
tioned, and ifit be proven that the charges alleged in 
the bill referred to were made with malice and with- 
wit probable cause, to disbar the respondents there- 
for. Colo. Sup. Ct., Feb. 18, 1887. People v. Green. 
Opinion per Curiam. 


ATTORNEY AND CLIENT—PRIVILEGED COMMUNITCA- 
nons—The statements of one accused of crime made 
wone Whose regular employment is, and for many 
years has been, practicing law before justices of the 
peace, and whose aid and counsel is sought as such at- 
jorney or counsellor, although he is not admitted to 
the bar, such statements being made in answer to the 
inquiries of such adviser as to what the facts concern- 
ing the alleged offense were, are privileged communi- 
gations, and it is error to allow such adviser to testify 
upon the trial of the accused to the statements so 
nade. It was very natural that the prisoner, charged 
vith a grave offense, should seek his aid and counsel. 
Itwas too most natural that the prisoner, in answer 
to hisadviser’s question, should freely confide to him 
the secrets which he would repose in no one who did 
not sustain toward him the relation of legal adviser. 
The record discloses that the prisoner was not seeking 
imply the solace of some confidential friend in whom 
bemight confide in the hour of his extremity. On 
thecontrary, it was the counsel of some one of supe- 
rior legal learning and experience be was seeking, and 
itwasfor the purpose of putting his legal adviser in 
possession of the facts which would enable him to give 
intelligent and valuable legal counsel that the confi- 
dence was reposed. Indeed there was present every 
tlement which would invoke the application of the 
general rule upon this subject, except the mere form 
of the admission of the adviser to practice in courts of 
roord. Every consideration of reason, justice, logic 
ad fair play would seem to demand that the mere 
atificial distinction which the State calls upon us to 
enforce should be made to yield to the modern tend- 
tucy to apply the spirit and reason of the rule instead 
ifadhering rigidly and sullenly to its letter. The 
privilege has beeu held to include scriveners and con- 
veyaucers as well as general counsel. 1 Whart. Ev., 
$81; Knight v. Turquand, 2 Mees. & W.100; Carp- 
nael v. Powis, 1 Phil. 687. Ohio Sup. Ct., March 1, 
I87. Benedict v. State. Opinion by Owen, C. J. 


BastaRDY—LEGITIMATION.— A statute providing 
thatifa man, having had achild by a woman, shall 
afterward marry her, such child, or its descendants, if 
recognized by him before or after marriage, shall be 
deemed legitimate, does not apply to the children of a 
uarried man begotten and born of another woman 
than his wife during his wife’s life. It is insisted by 
wounsel for the appellants that the meaning and in- 
tution of the statute is so plain that but one inter- 
pretation can be given it; and although the children 
were begotten by the intestate when he was the lawful 
busband of another, his adulterous practices with an 
wehaste woman, and unfaithfulness to his own wife 
ud children, cannot be considered in determining 
herights of those who were not participants in the 
Wong, and whose rights the statute was enacted to 
botect. If the case before us,or that class of cases 
where the husband has violated his marriage vows, 
ud become the father of children by an adulterous 
*xual intercourse with another woman during the 
Marital relation, had been the subject of legislative 
thought, it can scarcely be supposed that any law 
Yould have been enacted by which the children of the 





adulterous intercourse would have been made legiti- 
mate, that they might inherit, with the children of 
the lawful wife, eqaal parts of his estate. Such astat- 
ute, if so construed, would only invite the husband to 
desert his wife, and the woman of easy virtue to en- 
courage the violation of his marriage vows, that she 
might some day become his lawful wife, and her chil- 
dren the rightful heirs of his estate. The motive to 
supplant the love of atrue woman by the lewd prac- 
tices of degraded women would be found in such a 
statute; and the law, instead of securing to the inno- 
cent offspring an interest in the estate of the father, 
and encouraging the latter to make reparation for the 
wrong committed, by marrying the mother, would in- 
vite the commission of great moral wrong, and hold 
out an inducement to the guilty parties to remove 
those who stood in the way of legitimatizing their 
children by the consummation of the contract of mar- 
riage. Where the offspring is the result of an illicit 
intercourse between unmarried people, the Legisla- 
ture saw the necessity of enacting some statute by 
which the children, in acertain state of case, might 
be made legitimate, and therefore the law has said to 
the parties: ‘If you will marry, your children shall 
not be bastardized, but will be under the Jaw your le- 
gitimate offspring.’’ And to say that this law applied 
to cases where married men were being guilty of 
adultery, and as an encouragement to them to do bet- 
ter, and to relieve their offspring from the position in 
which they are placed by the law, would be an absurd 
construction ofthis statute. It isa well-settled rule 
of construction that the letter of a statute will not be 
followed where it leads to an absurd conclusion; but 
on the contrary, the reason for the enactment must 
enter into its interpretation, so as to determine what 
was intended to be accomplished by it. This statute 
was not intended to apply to those who are married, 
by saying to them: ‘*You cannot leave your lawful wife 
and marry your near kindred, because such a marriage 
to any woman would be unlawful, and the party 
guilty of bigamy;” but the language is addressed to 
those who are single, and are not at their second mar- 
riage, the Jawful husband or wife of another. It was 
not to encourage those who had entered upon the 
marital relation to forsake their marriage vows, and 
cohabit with others, in anticipation of a future mar- 
riage, with a view of making their offspring legitimate, 
that this statute was enacted, but to make the illegiti- 
mate children, begotten by one unmarried, legitimate 
upon his marrying the mother. Ky. Ct. App., March 
19, 1887. Sams v. Sams’ Adm’r. Opinion by Pryor, 
Cc. J. 

CARRIER—EJECTMENT OF PASSENGER—MULATTO.— 
Plaintiff, a mulatto woman, purchased a ticket on de- 
fendant’s railroad for a ten-mile journey. She passed 
through the front car, and attempted to enter the rear 
car, which by a regulation of the company was set 
apart for white ladies and gentlemen. She was stop- 
ped on the platform, and told to ride in the front car, 
which sbe refused to do, and refused to give up her 
ticket unless allowed to ride in the rear car. She was 
ejected from the train. It appeared on the trial that 
persons of both sexes were allowed to ride on the 
front car without regard to color or race, and the two 
cars were alike in every respect as to comfort, con- 
venience, safety and equipment. There was conflict- 
ing evidence as to smoking going on at the time in the 
front car. Held, that as plaintiff's purpose evidently 
was to harass the defendant, with a view to bringing 
this action, and her persistence was not in good faith, 
with a view to obtaina comfortable seat for a short 
ride, the judgment in her favor in the court below 
should be reversed. Tenn. Sup. Ct., April, 1887. 
Chesapeake, O. & S. R. Co. v. Wells. Opinion by 
Turney, C. J. 
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EJECTION OF PASSENGER—-REFUSAL TO DE- 
LIVER TICKET.—A. got on a passenger train at a city 
station, and went into the ladies’ car, where he was 
unable to find a seat. He remained in this car stand- 
ing, and refused to surrender his ticket until he was 
given aseat. The conductor told him that there would 
soon be seats vacant, or that he could find a seat in 
the gentlemen’s car, but he refused to go into that car, 
on the ground that the smoking there would make 
him sick. When the ticket was again demanded of 
him he refused to give it up, and was ejected from 
the train, for which he sued the railroad company for 
damages. Held, that he was not entitled to recover. 
There can be no doubt that the contract of a carrier 
of passengers by railway is one not only to furnish 
the passenger with transportation, but with the com- 
fort of a seat. The contract is no more performed by 
furnishing him with a seat, without transportation, 
than it is when he is offered transportation without a 
seat. It is equally well settled that the passenger 
need not surrender his ticket until he is furnished 
with a seat, for the ticket isthe evidence of the con- 
tract which entitles him to one. But it cannot be 
that one may ride free because not furnished with a 
seat. If the passenger chovoses to accept transporta- 
tion without aseat, he must on demand pay his fare. 
If unwilling to ride without transportation is fur- 
nished him in a seat, he must get off at first opportu- 
nity, and by so doing may bring hisaction for breach 
of contract, and recover as damages such sum as will 
compensate him for such breach, including such dam- 
ages as are the natural and immediate results of such 
breach. Rorer Railr. 968, 969; Davis v. Railroad Co., 
53 Mo. 317; Railroad Co. vy. Leigh, 45 Ark. 368. It re- 
sults that for the indignity and vexation consequent 
upon the ejection in this case, there can be no recoy- 
ery. This result is made the more certain by the 
facts of this case, it appearing that at the time this 
passenger entered the car at the terminal station he 
saw that this car, assigned to ladies, and gentlemen 
with ladies, was overcrowded, and he knew that he 
must either ride standing or take a seat in the car 
called the smoking-car. He gave the railway com- 
pany no opportunity to furnish additional seats while 
at its station. Wehave at this term, in the case of 
Chesa., O. & S. R. Co. v. Wells, held that a railway com- 
pany may make reasonable regulations concerning the 
car in which a passenger may be required to ride, pro- 
vided that equal accommodations were furnished to 
all holding first-class tickets, and that a regulation as- 
signing a particular car to persons of color, that car 
being in all respects equal in comfort to any other in 
the train, was reasonable. This rule bas been sus- 
tained iu the courts of many States. West Chester R. 
Co. v. Miles, 55 Penn. St. 209; Chicago & N. W. R. v. 
Williams, 55 Lil. 185. So we think a regulation setting 
apart a car for ladies, or gentlemen accompanied by 
ladies, a reasonable regulation. A passenger may not 
dictate where he will sit or in which car he will ride. 
If he is furnished accommodations equal in all re- 
spects to those furnished other passengers on the same 
train, he cannot complain, and this was the substance 
of our decision in the Wells case. The doctrine is 
equally applicable here. This passenger, when he 
took passage at Memphis, did it with knowledge that 
the ladies’ car was crowded, and that he would either 
have to ride standing in that car, or go into the car 
assigned exclusively to gentlemen, and in which smok- 
ing was permitted. The requirement that he should 
go temporarily into the smoking car, under the cir- 
cumstances, is not unreasonable. He ought not to 
have started when he did, unless willing to submit to 
what he realized was an inevitable necessity, without 
giving the carrier notice of hisdemand. Tenn. Sup. 








Ct., April, 1887. Memphis & C. R. Co. iene 
Opinion by Lurton, J. 


CONTRACT—ACCEPTANCE— WORK ON BUILDING.— 
Under a contract for the covering of a parsonage with 
artificial stone of an agreed color, with a view to ren- 
dering its appearance in keeping with the church, if 
the society use the parsonage after stone of an un- 
sightly color has been put in, it does not constitute 
an acceptance. We take the principle to be thata 
person entering into a contract has a right to insist 
ou the performance of it in all particulars according 
to its meaning and spirit; but that if he chooses to 
waive any of the terms introduced for his own bene- 
fit, he has the power to do so. If he contracts for an 
article of a particular quality or style of workman- 
ship, and he elects to accept in lieu of it one of an- 
other kind, he discharges the other party from the 
obligation of furnishing an article which complies 
with the specifications of the contract, and he be- 
comes bound by a new implied contract to pay for the 
article which he has accepted, what it is reasonably 
worth; and so where there is a contract for work ofa 
particular description, and he accepts work of another 
kind. But he is not obliged to accept any thing else 
in place of that which he has contracted for; and if 
he does not waive his right, the other party to the 
contract cannot recover against him without perform- 
ing all the stipulations on his part. The question 
then in the present case, supposing that the work has 
not been done according to the contract, is whether 
the defendant has accepted it. The law on the sub- 
ject of accepting work done on land or property of 
another has sometimes been declared with great se- 
verity against parties doing such work in a manner 
not conformable to the contracts which they have 
made. But these harsh judgments go beyond the re- 
quirements of justice, and are much modified by the 
benign and equitable construction of contracts which 
prevails in this State. It is true, when work is done 
on a man’s house, it is in a measure fastened upon 
him, and he cannot very conveniently relieve himselt 
from it, even if it is not such as he contracted for, and 
as he desires to have. If it is covered with a roof, for 
instance, it may be different in its style and work 
manship and materials from that which his contract 
required, and he may have a right to reject it and de- 
mand itsremoval, Butif he permits it to remain, 
and enjoys the benefit of it, such as it is, he is cer- 
tainly appropriating the labor and property of another 
man, and of right ought to make compensation. There 
is however a peculiar feature in this case. The evi- 
dence shows that the contract required the artificial 
stone covering to be of a gray color, it being the ob- 
ject to have the defendant’s parsonage and the church 
of the same color and appearance. Now if the color 
of the coating is of the unsightly character described 
in the evidence, the purpose of the defendant in con- 
tracting for it is entirely defeated; and if it cannot be 
considered as appropriating the labor and materials of 
the other party, because something has been placed on 
its building which it does not wish to have there, and 
which in no respect whatever fulfills any of its pur- 
poses or bestows any comfort or gratification on it, on 
the supposition which we have made, no acceptance 
of the work could be implied in law; and all the evl- 
dence goes to show that acceptance was refused in 
point of fact. Md. Ct. App., March 15, 1887. Presby- 
terian Church of Hagerstown v. Hoopes Artificial 
Stone-Cement & Paint Co. Opinion by Bryan, J. 


SUNDAY—WORK OF NECESSITY—TELEGRAPH MES 
SAGE—PENALTY FOR NEGLIGENCE.—Av ordinary bus! 
ness message cannot be regarded as a work of neces 
sity within the meaning of the statute prohibiting 
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rsons from pursuing their vocation on Sunday; but 
if there be shown a reasonable necessity for contract- 
ing with the telegraph company to send the message 
yp that day, the contract will not be deemed illegal; 
gud if there be a necessity for sending the message on 
that day, the contract will constitute a valid basis for 
the recovery of the statutory penalty imposed upou 
telegraph companies for a breach of duty. A tele- 
graph company will not be liable for the statutory 
penalty for failing to transmit a message, Where the 
message is received on Sunday, unless the message on 
its face Shows a necessity for receiving it on that day, 
or the company has notice of such necessity, or retains 
the message without notice to the sender until a secu- 
jar day, and then wholly fails to transmit it. A stipu- 
jation requiring claims to be presented within sixty 
days applies to penalties, and unless waived, a claim 
tothe penalty must be presented within 60 days, and 
must precede the commencement of the action, as the 
demand by the action cannot be regarded as such a 
daim as the contract contemplates. Where the agent 
ofa telegraph company, in response to the demand of 
thesender of a message, notifies the sender that no 
payment will be made of the penalty for the reason 
that the contract was illegal, because made on Sunday, 
such notice will be deemed a waiver of the stipulation 
requiring a written claim to be presented within sixty 
days. Ind. Sup. Ct., March 18, 1887. Western Union 
Tel. Co. v. Yopst. Opinion by Elliott, C. J. 


TELEGRAPH—NIGHT MESSAGES—LIMITING LIABIL- 
ity.—A contract by a telegraph company limiting its 
liability for sending unrepeated messages at night, for 
delivery next day, at half the usual day rates, on con- 
dition that they shall not be responsible for damages for 
asum in excess of ten times the cost of transmission, 
isinvalid, so far as the damage is a result of the negli- 
gence of the company or its servants. The same rea- 
sons Which make void the contracts of a common car- 
rier by which he seeks to be wholly exempt from the 
consequences of his own negligence, or that of his ser- 
yauts, apply with equal force to similar agreements, 
contracts or stipulations or rules or notices, by which 
atelegraph company seeks immunity from all respon- 
sibility for its negligence. The great weight of the de- 
cided cases clearly establishes this proposition. Sweat- 
land y. Illinois & M. Tel. Co., 27 Iowa, 432; Telegraph 
Co. v. Griswold, 37 Obio St. 301; Manville v. Tele- 
graph Co., 37 Lowa, 214; Telegraph Co. v. Graham, 1 
Col. 230; Telegraph Co. v. Blanchard, 68 Ga. 299; Ty- 
ler vy. Telegraph Co., 60 Ill. 421; 74 id. 168; U.S. Tel. 
Co. v. Wenger, 55 Penn. St. 262; True v. Telegraph 
Co., 60 Me. 9: Passmore v. Telegraph Co., 78 Penn. St. 
238; Candee v. Telegraph Co., 34 Wis. 471. But it is 
insisted that if it be conceded that a telegraph com- 
pany cannot by contract exempt itself absolutely from 
allliability for negligence, yet that it may, for a suffi- 
cient consideration, limit its liability to a certain pe- 
cuniary amount, when various grades of liability are 
offered, including full responsibility, and at various 
rates of charge. If it be assumed that the plaintiff in 
this case was offered a choice of terms upon which he 
night send a message, and that he selected the night- 
Message contract by preference, we are then called 
upon to determine whether the regulations, rules and 
stipulations under which this company propose to do 
business for the public are just and reasonable limita- 
tions upon the responsibility imposed upon them in 
theabsenee of agreements and contracts. If it be as- 
sumed that a telegraph company may by fair, justand 
reasonable regulations, limit the amount of damages 
to which it may be subjected by reason of negligence, 
then will the terms and conditions upon which this 
company propose to conduct its business stand the 
test of justness and reasonableness? It must at the 





outset be conceded that a telegraph company, like a 
common carrier, must offer to do the business of the 
public subject to ordinary liability for negligence, 
upon terms fair and reasonable, and if it does not do 
this, it does not offerachoice of terms, and cannot 
escape full responsibility. Now upon an examina- 
tion and analysis of the terms contained in both the 
day and night message blanks of the defendant com- 
pany, we find: (1) That in the usual day-message con- 
tract they stipulate for immunity from all damage for 
error or delay in an unrepeated message beyond the 
price paid for the transmission of the message. (2) If 
the message be repeated, they contract against liabil- 
ity beyond fifty times the toll paid. (3) They offer to 
insure the correctness of transmission, except error in 
cipher or obscure messages, and damage for unavoid- 
able interruption of line, upon payment of price of a 
repeated day message, and a premium of one per cent 
on an agreement of risk if under 1,000 miles, and two 
per cent if over this; but such insurance must be by a 
contract in writing. (4) They offer to send unre- 
peated messages at night, for delivery next business 
day, at half usual day rate, on condition that they 
shall not be responsible for damages for a sum in ex- 
cess of ten times the cost of transmission. Now when 
we consider that the business of telegraphy is prac- 
tically a monopoly, and that there is in fact no real 
competition for the business of the public, and the 
other fact, that the use of the facilities afforded by 
such companies has become a matter of social and 
commercial necessity, we can readily see that the pub- 
lic are under a species of coercion to assent to what- 
ever conditions such companies choose to impose. 
Practically the scale of graded charges offered by this 
company afford no real choice of terms. The price at 
which they propose to send messages subject to ordi- 
nary legal liability—the insurance proposition—is so 
grossly in cxcess of the cost of service, as ascertained 
by comparison with the terms offered for service with- 
out such liability that we do not hesitate to hold that 
the conditions limiting the liability of this company 
for negligence are not fair, just or reasonable, and 
are void as against public policy. They constitute, 
taken together, but an artful arrangement and device 
by which the consequences of their own negligence is 
thrown upon the shoulders of their customers, and 
they are enabled to conduct business with no respon- 
sibility, beyond that of the most trivial character, for 
their own want of due care. The terms upon which 
they do assume full liability are so arranged, and so 
exorbitant as probably never to be called into use. 
We do not mean to decide that it is not in the power 
of such a company to graduate their charges in some 
sort of proportion to the responsibility and risk in- 
curred. We are not insensible to the fact that public 
policy as much demands that liberty of contract shall 
be preserved as that unjust and unreasonable limita- 
tions shall be held void. But we do hold that under 
the printed notices, regulations and stipulations of 
this defendant, it did not propose to do the business 
of the public on the terms imposed by law—for a rea- 
sonable and just compensation, and that therefore 
these limitations contained in the agreement under 
which the message was sent, under any view of the 
power of the company to limit its licbility for its own 
negligence, were invalid so faras the damage was a 
result of the negligence of the defendant or its serv- 
ants. Tenn. Sup. Ct., March 8, 1887. Murr v. West- 
ern U. Tel. Co. Opinion by Lurton, J. 


VAGRANT ACT—PRETENDING TO TELL FORTUNES— 
ROGUE AND VAGABOND.—Section 4o0f 5 Geo. IV, ch. 
83, enacts that ‘every person pretending or professing 
to tell fortunes, or using any subtle craft, means or 
device, by palmistry or otherwise, to deceive aud im- 
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pose on any of his majesty’s subjects, * * * and 
being subsequently convicted of the offense for which 
he or she shall have been so apprehended, shall be 
deemed a rogue and a vagabond.’’ The issuing of a 
circular by way of advertisement, in which the issuer 
states, that on being informed of the dates of births 
of those who consult him, he will (on the payment of 
money) forecast their future, is a pretense or profes- 
sion to tell fortunes within the above section, though 
no money is received by him, and the future of any 
particular person is not told. Proof that the issuer 
of such a circular does not believe in his own power 
to foretell the future is not necessary to substantiate 
the charge, and the intent to deceive and impose may 
rightly be inferred from the issuing of such circular. 
This isan instance in which the doctrine res ipsa 
loquitur applies. It is nonsense to suppose that in 
those days of advanced knowledge the appellant 
really did believe that he had the power to predict a 
man’s future by knowing at what hour he was born, 
and the position of the stars at the particular moment 
of his birth. No person who was not a lunatic could 
believe he possessed such power. There was therefore 
no need on the part of the prosecution to negative his 
belief in such power or capacity. The magistrate 
rightfully drew an inference that the appellant had 
an intent to deceive and impose on the prosecutor. I| 
do not decide whether merely telling fortunes is or is 
notan offense under the statute, but this advertise- 
ment and circular amounted to a pretending and pro- 
fession to tell fortunes within section 4 of the act. I 
think there was ample evidence on which we ought to 
hold the magistrate was right. Q. B. Div., Feb. 25, 
1ss7. Penny v. Hanson. Opinion by Denman, J. 


WITNESS — SLANDER— LIABILITY OF WITNESS FOR 
TESTIMONY.— Code Miss. 1880, § 1004, providing that 
‘all words which, from their usual construction and 
common acceptation, are considered as insults, and 
lead to violence and breaches of the peace, shall here- 
after be actionable,’’ and tbat no plea shall be sus- 
tained so as to preclude a jury from passing on the 
question, does not take away the immunity of a wit- 
ness ina judicial proceeding from liability to an action 
of slander on account of his evidence givenin such 
proceeding. Miss. Sup. Ct., Feb. 14, 1887. Verner v. 
Verner. Opinion by Campbell, J. 


ALBANY LAW SCHOOL. 

i thirty-sixth commencement exercises of the 

Albany Law School were held in the Leland 
Opera House May 26. The Hon. William L. Learned, 
president of the faculty, presided. Orations were de- 
livered by George W. Stedman, Albany, on * Relation 
of Law to Public Conscience;” Fred C. Valentine, 
Milton, on *t Our Naval Policy,’’ and George W. Smith, 
of Waterville, Me., on “The Spirit of Equity.”’ The 
valedictory fell to George Lawyer, of Middleburgh, 
who took as his theme, “‘ Liberty and License.’’ The 
address to the graduating class was delivered by Prof. 
John Ordronaux, M. D., LL. D., and the degrees were 
conferred by President Learned. The following is a 
list of the graduates: Lawrence W. Bigham, Mercer, 
Penn.; Charles F. Borden, Albion; John 8S. Bishop, 
Lyons; Corril E. Bridges, South Deerfield, Mass. ; 
Benjamin A. Capron, Brownsville, Morris W. Chase, 
Syracuse; Victor G. Cozad, Canyon City, Ore.; Wal- 
ter H. Coggeshall, Waterville, N. Y.; John E. Dol- 
man, Topeka, Kans.; Egbert C. Everest, Champlain ; 
Sanford EF. Emery, Proctorsville, Vt.; Harry C. Green, 
Buffalo; Seymour N. Harris, Albany; Albert L. Hal- 
sey, Schenectady; Joseph C. Heinlein, Bridgeport, O. ; 
Roger W. Hulburd, Hyde Park, Vt.; Russell M. 





Johnston, Geneva; Charles E. Jordan, Lyons; Henry 
B. Johnson, Woodstock, Vt.; Frederick A. Johnston 
Palmyra; R. Forsyth Jones, St. Louis, Mo.; George 
Lawyer, Middleburgh; George B. McKiuney, Bing. 
hamton; Fred G. Merrill, Foxcraft, Me.; John A 
Milne, Trumansburgh; George M. Mayer, Olean: 
Irvin C. McDowell, Buffalo; William McElroy, A}. 
bany; Don S. Mayham, Schoharie; Stewart ©. New- 
ton, Albany; Albert B. Osborne, Corry, Penn. ; Henry 
F. Remington, Rochester; Frank Rowland, Renssel- 
aer Falls; George H. Smith, Woodburn; George W. 
Smith, Waterville, Me.; George W. Stedman, Albany; 
William M. Strauss, Poughkeepsie; Cornelius F. 
Scott, Deposit; William McM. Speer, Albany; Charles 
F. Smith, Peekskill; John C. R. Taylor, Pine Bush; 
Charles T. Titus, Jr., Scarborough; George W. Van 
Vranken, Albany; Fred. C. Valentine, Milton; Wil- 
lard R. Van Allen, Albany; Chester G. Wager, Troy; 
Frauk 8S. Wheeler, Kennedy; Max Wernaer, Albany; 
Sampson O. Wasserman, Portland, Ore.; John ©, 
Wheeler, Canajoharie. 


——— »—_— 


CORRESPONDENCE. 
SUBSCRIPTIONS TO THE SELDEN SOCTETY. 
Editor of the Albany Law Journal: 

In answer to an inquiry, Prof. J. B. Thayer, of Cam- 
bridge, Mass., who has undertaken to receive Ameri- 
can subscriptions to the Selden Society, informs me 
that a guinea (the amount of subscription in English 
money) costs about $5.18 landed in England by means 
of a postal order. 

Yours truly, 
WILLIAM A. Suorrr. 

35 Broapway, N. Y., May 24, 1887. 


THE CORNELISON-REID CASE. 
Editor of the Albany Law Journal: 

A subscriber, who has derived both pleasure and 
profit from the pages of your excellent journal, ven- 
tures to write concerning an article im your last issue 
(May 21) about the *‘ escape’ of Cornelison, the bru- 
tal assailant of Judge Reid, for you seem to have no 
idea of the fact that within thirty-six hours of his re- 
lease under the habeas corpus Cornelison was re- 
arrested and recommitted to jail, where he now is, 
and has been ever since. Moreover the magistrate, 
Stofer, was then arrested, and arraigned before the 
county judge upon a charge of aiding and abetting the 
escape of a prisoner. Stofer waived the examining 
trial, and was held over to answer before the grand 
jury of the Montgomery Circuit Court in June. 

The tone and temper of the various articles, which 
have from time to time appeared in your journal in 
reference to this dreadful affair, seem to indicate a 
most lamentable ignorance of the facts as they act- 
ually occurred. I say ignorance, because I believe 
that you are more than willing to render full credit 
to the untiring efforts of the people of Mount Sterling 
and Montgomery county (sustained as they have becn, 
and now are, by public sentiment throughout our en- 
tire State) to bring to justice and punishment not only 
that ruffian Cornelison, but likewise his judicial 
friend, Mr. ** Dogberry ”’ Stofer. 

Indeed I am persuaded that if you but knew “the 
facts in record” alittle better, it is more than poss 
ble that you might find something to hope for amon 
the people, even among the *‘ blue-grass chivalry” in 
this ‘‘semi-barbarous” State of Kentucky. 

Yours truly, 
FE. W. C. HUMPHREY. 

LovIsvi.uez, Ky., May 26, 1887. 
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CURRENT TOPICS. 


TILL another essay on insanity —‘‘ The Claim of 
Moral Insanity in its Medico-Legal Aspects, by 
James Hendrie Lloyd, M. D.,” of the University of 
Pennsylvania. The writer says: ‘‘I have never yet 
seen in actuai practice a case of so-called moral in- 
sanity, or read the descriptions of such in the books, 
that it has not seemed easy to me to detect the fal- 
lacy which ascribes to such cases a normal intellect 
amid the ruins of the shattered soul.” He fortifies 
this assertion with many interesting examples, and 
continues: ‘‘The class of lunatics from whom are 
recruited most of the criminal insane comprises the 
patients with elaborate, systematized delusions. 
These are the monomaniacs, or as the Germans call 
them, the cases of original insanity, or Primdre 
Verriicktheit, This has sometimes been called the 
‘insanity of character.’ Its roots are deep in the 
very construction of the man’s brain; he was born 
with a bad brain, which 1s bound not to perform 
properly its function of ideation. It will not elab- 
orate good thought or sound sentiment in whatever 
environment it is placed, and whatever sensations 
stimulate it to its special reflexes of comparison 
and action — at least thus we are taught to believe 
of these congenital fools. Just here 1s where a fal- 
lacy, I think, creeps into the admirable logic of 
those who have described this class. While it is 
true, in every sense, that there is a class of men 
born with poorly constructed brains, it 1s not so ap- 
plicable a truth that they must necessarily be for- 
ever in the grip of a fate which holds them all 
equally irresponsible lunatics. Men are born with 
every grade of brain-power, from the microcephalic 
idiot to the sage whose cerebral masses weigh sixty 
ounces. Character 1s a varying quality, not always 
strictly in proportion to the amount and quality of 
a brain, but also in proportion to the character of 
the environments of that brain. If there is any 
truth in the doctrine of evolution, or any force in 
our systems of education, it seems to me to rest 
upon this truth. Otherwise we are all the most 
unfortunate fatalists, and in a literal sense, the sins 
of our great-grandfathers are visited upon us with- 
out amendment or expiation possible on our parts. 
Hence this doctrine of original insanity, while at- 
tractive to the ear and eye, bears a fallacy with it 
if extended too far. Insanity 1s not a mere pecu- 
liarity of character, else this doctrine. may extend 
its long arms until it embraces all the oddities, and 
eccentricities, and notions, and fallacies, and sins of 
mankind, or until one-half the human race is caught 
by this octopus of the extreme school of alienists. 
Insanity must be conceded to be something more 
definite than this, especially criminal imsanity, 
wherein arises the question of responsibility under 
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the law. If Erskine’s test of delusion is applicable 
at all, it is certainly to this class of lunatics, for 
insane delusion, fixed and logical, is the essence of 
their disease; it supplies the motive, usually, of 
their crimes (whether its connection with the crime 
can be traced or not); it dominates their lives and 
perverts all their conceptions of moral, social and 
legal relations. Unless such a positive perversion 
of cerebral activity can be shown it seems very 
doubtful if these ‘primary cranks’ have passed 
from the borderland of folly and wickedness into 
the neighboring field of irresponsible lunacy. * * * 
The writer cannot but feel, in common with his pro- 
fession, a prejudice against hard and fast dogmatic 
tests of insanity. It is in this respect that the phy- 
sician has all along been apt to part company with 
the lawyer. This arises in part from the directly 
opposite positions taken by the two in regard to 
the case in issue. The physician, searching for dis- 
ease, may be too apt sometimes to construe slight 
and irrelevant symptoms as indicative of what he 
seeks, while the lawyer, upon the bald assertion of 
the law that every man is in normal health until he 
is proved to the contrary, is always too prone to re- 
sist any thing but the most glaring and unmistaka- 
ble signs. It thus happens that the medical defini- 
tion has sometimes been stretched so wide that it 
includes cases which shock the common sense of 
the most intelligent, while the legal tests have been 
made so narrow and unscientific that it is difficult 
to include in them some of the most patent cases of 
insanity.” 


Mr. David Dudley Field, at the age of eighty- 
two, sails for Europe to attend a convention of the 
Association for the Reform and Codification of the 
Law of Nations, to be held at the Guildhall, Lon- 
don, July 25th; one of the Institute of Interna- 
tional Law, to be held at Heidelberg early in Sep- 
tember; and one of the Commercial Law Congress, 
to be held in Antwerp the last of July. 


The inconvenience arising from composing a 
court of an even number of judges is exemplified 
in Michigan. In 57th Michigan Reports are three 
cases affirmed by an equally divided court. 


Every event in history seems to lay the founda- 
dation of some suit at law. The celebration of the 
accession of Victoria has occasioned a decision that 
‘Jubilee ” is not a valid trade-mark. Chitty, J., 
observes: ‘‘It is not obviously meaningless or not 
descriptive with reference to note paper, because 
it may be note paper which is produced in the 
Jubilee year. I have said the Jubilee year. Mr. 
Aston argued at some little length that the word 
‘ Jubilee’ was not a good English word, but it is 
plain it is acommon English word, and used also 
without reference to the term ‘year.’ The term 
‘Jubilee’ is used by several writers of authority, 
not of the present day, but of times past, such as 
Dryden and Sir Walter Scott, and I could give 
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many others, but I only mention these because I 


happen to have before me Webster’s Dictionary, 
which gives quotations from both these authors.” 
Twogood v. Pirie, 56 L. T. Rep. (N. 8.) 394. 


If there is one ‘‘ Americanism” more offensive 
than another it is ‘‘ rig,” to describe a horse, wagon 
and harness. It is just fit for those horse-legisla- 
tors who voted for the ‘‘ pool” bill. It smacks of 
‘*thimble-rigging.”’ It makes us sad to see it used 
by a very intelligent reporter in a head-note in a 
recent volume of State law reports. The word in 
this sense — or rather nonsense — is not recognized 
in the dictionaries, nor even in Bartlett’s dictionary 
of Americanisms, 


Among the names suggested for the appointment 
to the vacant place on the Supreme Court bench 
we hear that of Judge Somerville, of the Alabama 
Supreme Court, who has, it is said, the nearly 
unanimous indorsement of the profession in his 
State. This is certainly a highly respectable nomi- 
nation. We know Judge Somerville, through the 
law reports of Alabama, as a learned member of a 
court which we have always considered one of the 
ablest in this country. His age— fifty years — is 
strongly in his favor. 


The greatest defect of our jury system is one 
which its opponents lay very little stress upon — 
the difficulty in getting a jury in a public case. In 
the Sharp case more than a fortnight has been ex- 
hausted and the panel is not yet filled. Cannot 
something be devised to obviate this inconveni- 
ence, so burdensome and expensive to citizens and 
State? 


Now that Mrs. Cignarale has been convicted of 
murder and sentenced to be hanged, the usual 
whine has begun about the barbarity of executing 
women. The Tribune says, ‘‘ poor woman,” and 
predicts that she will not suffer the extreme pen- 
alty. Why ‘*poor?” And why should she not 
hang? Equality of the sexes is what we believe in 
— equality of rights and equality of responsibilities 
and penalties. 


Mr. Ignatius Donnelly does not give us the prom- 
ised cypher to demonstrate that Bacon wrote the 
Shakespearian plays, but he treats the North Ameri- 
can Review to a rehash of the stale and puerile con- 
yectures which satisfy some minds of the soundness 
of his theory. Among other ‘‘ arguments” he 
says Shakespeare never claimed the authorship. 
This is not true, except as it respects the publica- 
tion of the plays, but granting it, neither did Bacon 
claim the authorship, and that is one of the strong- 
est evidences that he had no claim to it. There 
was no reason why Shakespeare should claim what 
was accorded to him. There was every reason why 
Bacon should claim, posthumously at least, what 
nobody supposed to belong to him. 





NOTES OF CASES. 





|* Shippey v. Village of Au Sable, Michigan Su- 

preme Court, April 21, 1887, it was held that 
a municipal corporation must use its own judgment 
in regard to the manner in which cross-walks shall 
connect with sidewalks, and a village cannot be 
held liable for an injury to a child caused by a part 
of a cross-walk, put down by a property owner, be- 
ing allowed to remain a few inches higher near its 
intersection with the sidewalk than another part 
thereof. The court said: ‘‘ The practice is general, 
if not universal, of having a sharp fall at the curb 
along the line of the sidewalk space which defines 
the division between sidewalk and street. There 
is usually a similar drop at street crossings for sur- 
face drainage, which would require the upper walk 
and the street crossing, if made continuous, to be 
made so by bridging. There is no authority that 
we are aware of which prevents such a step from 
being made and maintained. It is among the com- 
monest things found in cities and villages. The 
gutters parallel with sidewalks, and generally bor- 
dering them, are never covered throughout, and all 
persons passing into the street, except at a corner 
crossing, must step down to reach it. The danger 
of falling would be the same whether at a crossing 
or elsewhere; and whatever might be expected of 
grown persons, small children left to themselves 
would be quite as likely to stray off to the one 
place as to the other. In this case the court 
charged the jury that the responsibility, laid on cor- 
porations by the statute under which this suit was 
brought, relates as well to the mode of construction 
of the crossing or of the highway as it does to the 
condition it 1s thereafter in. ‘ Now, what would 
be a reasonable mode of building a cross. walk in 
one city might not be in another. There mg)lt be 
in some cities narrow streets and steep declivities, 
which would make it absolutely necessary to put 
some steps in a sidewalk, or in a road, or on a 
crosswalk. It 1s for you, gentlemen of the jury, 
under all the testimony in the case, to say whether 
it was reasonable in the village of Au Sable to put 
that break in the sidewalk, as testified to, or not. 
What might be a reasonable condition for an adult 
person might not be for a child. Our children 
have as much right on our streets and highways as 
adult persons. They have aright to walk there, 
and have aright to play there; and if the walk or 
highway 1s in a condition unreasonable and unsafe, 
why, if damage results, the child 1s entitled to 
those damages.’ And in a subsequent part of the 
charge this further mstruction was given: ‘Now, 
upon the question of damages, as I have already 
stated, what might be a reasonable condition for a 
walk to be in for a grown person might not be for 
achild. The age of the child must be taken ito 
consideration in considering whether the walk was 
in a reasonable condition or not.’ This last clause 
occurs in a discussion of what should be the rule of 
damages, and would in that connection lead to 
some inference that the damages were to be meas 
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ured more or less by the fault of the defendant, and 
not merely by the injury to plaintiff. From this 
charge it is evident that the attention of the jury 
was chiefly, if not entirely, turned to the faulty 
plan of the walk, and not to its being an injurious 
interference with an existing walk, rendering it un- 


safe. The reasoning in the rest of the charge leaves 
no doubt of what was in the mind of the court. It 
is evident from the language of the court, above 
quoted, as well as from other remarks in the charge, 
that the able judge who tried the cause was of 
opinion that the cases, decided in this court, of 
Detroit v. Beckman, 34 Mich, 125; S. C., 22 Am. 
Rep. 507, and Lansing v. Toolan, 387 Mich. 152, had 
ceased to be applicable since the statute of 1879, 
under which this suit was brought. Since the trial 
of this cause two decisions of this court have been 
made which hold otherwise. The case of Williams 
v. City of Grand Rapids, 26 N. W. Rep. 279, not 
only resembles this case very closely in its facts, 
but resembles it precisely in the questions laid be- 
fore the jury. It was there held to be beyond the 
authority of courts to interfere with the actian of 
cities in determining where to build walks, or upon 
what plan. Reference was there had to those 
earlier decisions. In Davis v. City of Jackson, 28 
N. W. Rep. 526, the same rule was laid down con- 
cerning the construction of public ways and surface 
gutters. In all but the last-named case the injury 
was caused by falling from a level surface into a 
depression made or left adjacent to or across it, and 
in each it was held there was no liability. The rea- 
sons for this are fully set out In those cases, All 
municipal ways must be put under the supervision 
of the public authorities. It is for them to decide 
what works shall be undertaken, and how the gen- 
eral safety and convenience require them to be 
built. There must be some final arbiter as to the 
proper way of doing this. In many cases plans 
more or less formal must be considered, and taxes 
or assessments levied to complete them, If it can 
be referred to a jury to determine on the propriety 
of such action, there will be as many views as there 
are juries, and it can never be definitely known 
when a municipality is safe. It is beyond human 
ingenuity to devise a plan which is not capable of 
danger to heedless persons, or of young children, 
who cannot be expected to appreciate the danger, 
Reasonable safety is what the law requires, and no 
more. Jlarris v. Clinton Township, 31 N. W. Rep. 
427. In the present charge this matter was carried 
to extreme results, for it was practically laid down 
that any thing that was not safe for children was 
unlawful. Such a fall as this child met with might 
have happened to her upon any stair or step, 
or upon any curb-stone, or from stumbling against 
any thing large or small which she encountered. 
The injury itself was extreme and uncommon, if not 
extraordinary. In making walks and connections 
the authorities, who are always supposed to use 
common judgment and fidelity, may generally be 
relied on to do what seems to be reasonably safe 
and cautious for people of all ages. But they may 





also fairly assume that parents will use such caution 
in taking young children along the highways as 
will guard them against such dangers as are not im- 
probable. Had these walks been connected by a 
bridge the child might about as easily have fallen 
over the side or curb. The rule laid down is im- 
practicable, and there is probably no city where it 
is or could be followed. Even an unbroken dead 
level of streets and walks would not entirely pre- 
vent the danger, while 1t would introduce many 
worse ones, which the usual division of ways for 
foot and other travel, with paving and drainage, 
would necessarily obviate.” 


In Turner v. Mason, Michigan Supreme Court, 
April 28, 1878, an action by an artist to recover the 
value of a portrait of children paintéd for a father, 
which he refused to accept, held, error to instruct 
the jury to give as damages what the picture was 
worth, and what the artist’s services were worth, 
taking into consideration the exhausting studies 
necessary to acquire skill as an artist, and the time 
consumed and expenses incurred in acquiring pro- 
fessional knowledge and distinction. The court 
said: ‘‘It appeared on the trial, and is matter of 
common knowledge, that the compensation of ar- 
tists is not generally measured by intrinsic merit, 
either of themselves or of their pictures. Until he 
is recognized as a celebrity an artist seldom charges, 
or has a right to expect, very high prices. The 
pecuniary value of his work cannot, therefore, as a 
tule, be tested by what some other artist may think 
of it asa work of art. An opinion may be perti- 
nent concerning its character as a good painting or 
a poor one, but where a picture is not meant for 
sale, and would not be readily marketable, 1ts sala- 
ble value is no test of what the artist earned in 
painting it. Plaintiff had set up his business at 
Muskegon, and had dealt with defendant for other 
pictures. If no fixed price was agreed on for the 
one in controversy, defendant, if to pay for it what 
it would be reasonably worth, could not be sup- 
posed to contemplate any price not in fair propor- 
tion to what was to be paid for the other pictures, 
or the usual work of this particular artist. The 
fashionable painters referred to in the record may 
or may not be more accomplished than plaintiff, 
but in such a controversy as this he must be judged 
by his surroundings, and claim no more for his 
earnings than he is entitled to expect from what he 
has given reason to believe he would demand. * * * 
We do not think the jury had any right to consider, 
or any means of judging, the value of plaintiff's 
work by the expense, time or character of his stud- 
jes, and there was no testimony indicating that he 
had reached exceptional distinction. The jury 
knew nothing of him beyond his local experience 
and standing. Whatever may be his claims to emi- 
nence, he was not apparently engaged, so far as 
outward appearances went, in the higher walks of 
art. The pictures he made or was to make for de- 
fendant were substantially copies from photographs, 





464 THE ALBANY LAW JOURNAL. 








and not independent original portraits, involving 
the labor or imagination of an original artist. But 
while an artist’s success and his capacity to make 
large earnings may be due to his thorough training, 
yet his work and its pecuniary value cannot be de- 
termined by any such standard. There was noth- 
ing in the testimony which would have enabled the 
jury or any one else to determine what toil, or time, 
or money it cost plaintiff to make him an artist, or 
how much they contributed to his earnings. Pic- 
tures are not valued for what it costs the artist to 
prepare himself. A man may go through a long 
course of preparation, and be a very poor artist 
notwithstanding. And a good artist may find it 
convenient to do cheap work; and if he does so he 
cannot expect to be paid a higher price because he 
might have done better. This whole subject, even 
if there had been evidence on the matter, would be 
irrelevant, unless possibly on the probabilities of 
plaintiff's capacity to judge of pictures.” 


—_ > —__— 


CONSTITUTIONAL LA W—INTERSTATE COM- 
MERCE—RAILROADS—TAXATION. 
UNITED STATES SUPREME COURT, APRIL 4, 1887. 


FARGO v. STEVENS. 


A State statute which levies a tax upon the gross receipts of 
railroads for the carriage of freight and passengers into, 
out of, or through the State, is a tax upon commerce 
among the States, and therefore void. 

While a State may tax the money actually within the State, 
after it has passed beyond the stage of compensation for 
carrying personsor property, as it may tax other money 
or property within its limits, a tax upon receipts for this 
class of carriage specifically is a tax upon the commerce 
out of which it arises, and if that be inter-State commerce, 
it is void under the Constitution. 

The States cannot be permitted, under the guise of a tax 
upon business transacted within their borders, to impose a 
burden upon commerce among the States, when the busi- 
ness so taxed is itself inter-State commerce. 


N error to the Supreme Court of the State of Michi- 
gan. 

Ashley Pond, for plaintiff in error. 

Edward Bacon, for defendant in error. 


Miter, J. This is a writ of error to the Supreme 
Court of the State of Michigan to bring here for re- 
view a decree sustaining a demurrer to the complain- 
aut’s bill in chancery, and dismissing the bill. The 
complainant brought suit as president of the Mer- 
chants’ Despatch Transportation Company, averring 
that said company is a joint-stock association organ- 
ized and existing under the laws of the State of New 
York, and by the laws of that State authorized to sue 
in the name ofits president. The bill, so far as it pre- 
sents the questions on which this court can have jur- 
isdiction, charges as follows: 

“Second. That during the year ending with the 3lst 
day of December, A. D. 1883, the said transportation 
company was engaged in the business of soliciting and 
contracting for the transportation of freight required 
to be carried over connecting lines of railroad in order 
to reach its destination; and for the prosecution of 
its said business, it had agencies located generally 
throughout the United States and the Dominion of 
Canada. The said transportation company issued 





through bills of lading for such freight, and caused 
the same to be carried by the appropriate railroad 
companies, and as compensation for its service in the 
premises the said transportation company was paid 
by the said railroad companies a definite proportion 
of the through rate charged and collected by said com. 
panies for the carriage of said freights. 

“Third. That during the said yearthe said trans- 
portation company was possessed of certain freight 
cars, which were used and run by the railroad com- 
panies in whose possession they chanced from time to 
time to be for the transportation upon their own and 
connecting lines of railroad of through freight, prin- 
cipally between the city of New York, in the State of 
New York, and Boston, in the State of Massachusetts, 
and Chicago, in the State of Illinois, and other points 
and commercial centers in the west, north-west and 
south-west, without the State of Michigan; that said 
cars were not used for the carriage of freight between 
points situate within the said State of Michigan, but 
wholly for the transportation of freight, either pass- 
ing through the State, or originating at points with- 
out said State and destined to points within, or origi- 
nating at points within said State and destined to 
points without; that the said several railroad com- 
panies thus making use of said cars, during the said 
year, paid to the said transportation company as com- 
pefsation therefor a definite sum per mile for the dis- 
tance travelled by the said cars over their respective 
lines. 

“Fourth. That the said transportation company 
during the said year was not running or interested in 
any special fast, through or other stock, coal or re- 
frigerator car freight line, or doing business in or run- 
ning cars over any of the railroads of said State of 
Michigan otherwise than as in the preceding para- 
graphs stated. 

“Fifth. That prior to the lst day of April, A. D. 
1884, the commissioner of railroads of the State of 
Michigan transmitted to the said transportation com- 
pany certain blank forms of a report to be made to 
him, pursuant to the provisions of au act of the Legis- 
lature of the State of Michigan, approved June 5, 
1883, entitled ‘ An act to provide for the taxation of 
persons, copartnerships, associations, car-loaning com- 
panies, corporations and fast freight lines engaged in 
the business of running cars over any of the railroads 
of this State, and not being exclusively the property 
of any railroad company paying taxes on their gross 
receipts,’ with the requirement that the said transpor- 
tation company should make up and return said re- 
port tothe office of said commissioner on or before 
the Ist day of April, 1884, under the penalties of said 
act; that on or about the Ist day of April, in compli- 
ance with said demand, but protesting that the same 
was without authority of law, and that said act was 
invalid—or if valid, was not applicable to the said 
transportation company—the said transportation com- 
pany made and filed with said commissioner a report 
duly verified, setting forth that the gross amount of 
the receipts of the said transportation company for 
the mileage of said cars during said year 1883, while in 
use in the transportation of freight between points 
without said State and passing through said State in 
transit, estimated and prorated according to the mile- 
age of said cars within said State of Michigan while so 
in use, was the sum of $95,714.50; and while in the use 
of transportation of freight from points without to 
points within said State of Michigan, and from points 
within to points without said State, estimated and 
prorated according to the mileage of said cars within 
the State of Michigan while so in use, Was the sum of 
$28,890.01. making in the aggregate the sum of #$1?4,- 
604.51; that during said year it received no moneys 
whatever ou business done solely within the said State 
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of Michigan, and no moneys which were or could be 
regarded as earned during said year within the limits 
of said State of Michigan other than as hereinbefore 
and in said report set forth. 

“Sixth. That by the terms of said actit is the duty 
of said commissioner of railroads to make and file 
with the auditor-general of said State of Michigan, 
prior to the Ist day of June of each year, a computa- 
tion based upon the report of each person, association, 
copartnership, or corporation taxable thereunder of 
the amount of tax to become due from them respect- 
ively, and each such person, association, copartner- 
ship or corporation is required, on or before the Ist 
day of July in such year, to pay to the treasurer of 
said State of Michigan, upon the statement of the au- 
ditor-general thereof, two and one-half per cent upon 
its gross receipts as computed by the said commis- 
sioner of railroads, and derived from loaning, renting, 
or hiring of cars to any railroad or other corporation, 
association, copartnership or party. It was also pro- 
vided in said act that for the said taxes, and interest 
thereon, and the penalty imposed for delay in pay- 
ment thereof, the said State should havea lien upon 
all the property of the person, association, copartner- 
ship or corporation so taxed, and in default of the 
payment of said tax by and within the time so pre- 
scribed, the auditor-general of said State was author- 
ized to issue his warrant to the sheriff of any county 
in said State, commanding him to levy the same, to- 
gether with ten per cent for his fees, by distress, and 
sale of any of the property of the corporation or 
party neglecting or refusing to pay such tax wherever 
the same may be found within the county or State. 

“Seventh. That the said commissioner of railroads 
has com puted and determined that the amount of the 
gross receipts of the said transportation company under 
thesaid act is the said sum of 828, 890.01, and that there 
is due from said transportation company tothe State of 
Michigan, as a tax thereon the sum of $722.25, and has 
transmitted said computation to the said auditor-gen- 
eral, and your orator shows that unless said tax is 
paid by the said transportation company on or before 
the Ist day of July, 1884, it will become the duty of 
the said auditor-general under the said act, and the 
said auditor-general threatens that he will proceed, to 
enforce payment of the said tax against said transpor- 
tation company by the seizure and sale of the property 
of said transportation company under the provisions 
of said act. 

“Eighth. That your orator is advised, and so charges, 
that the said act as to the said gross receipts of the 
said transportation company, or of any ofits receipts or 
earnings from the use of its cars, within the State of 
Michigan, and the transaction of its business in the 
manner aforesaid, is in violation of the Constitution 
of the United States and void, and that said act is in- 
applicable to the said transportation company, and in- 
operative for further reasons appearing upon its face, 
and that said transportation company is not amenable 
thereto. 

“Ninth. That the chief office of the said transporta- 
tioncompany for the transaction of corporate busi- 
ness was, during said year, and is, in the city of New 
York, in the State of New York, and that all the mon- 
eys earned by it, as set forth in the second and third 
paragraphs hereof, were paid to it at its said office; 
that said company during said year had no funds or 
property whatsoever within the State of Michigan, 
except cars in transit and office furniture in the pos- 
Session of agents, and that during the said year the 
said transportation company was subject to taxation, 
and was taxed, on account of its property and earn- 
ve. within and under the laws of the State of New 

ork.” 





The bill then prays for a subpoena against William 
C. Stevens, auditor-general of the State of Michigan, 
and for an injunction to prevent him from proceeding 
in the collection of said taxes. To this bill the de- 
fendant Stevens demurred, and the Circuit Court of 
the county of Washtenaw, in which this suit was 
brought, overruled the demurrer. From this decree 
the defendant appealed to the Supreme Court of the 
State, where the judgment of the lower court was re- 
versed, the demurrer sustained and the bill dismissed. 
To reverse that decree this writ of error was sued out. 

The contention of the plaintiff in error is that the 
statute of Michigan, the material parts of which are 
recited in the bill, is void as a regulation of commerce 
among the States, which by the Constitution of the 
United States, is confided exclusively to Congress. 
Art. 1, §8, cl. 3. It will be observed that the bill 
shows that the tax finally assessed by the auditor of 
State against the transportation company was for the 
$28,890.01 of the gross receipts which the company 
had returned to the commissioner as money received 
for the transportation of freight from points without 
to points within the State of Michigan, and from 
points within to points without that State, and that 
no tax was assessed on the $95,714.50 received for 
transportation passing entirely through the State to 
and from other States. 

There is nothing in the opinion of the Supreme 
Court of the State which is found in the transcript of 
the record to explain this discrimination. There is 
nothing in the statute of the State on which the tax 
rests which makes such a distinction, nor is there any 
thing in the commissioner’s requirement for a report 
which suggests it. It must have been therefore upon 
some idea of the authorities of the State that the one 
was inter-State commerce and the other was not, 
which we are at aloss to comprehend. Freight car- 
ried from a point without the State to some point 
within the State of Michigan as the end of its voyage, 
and freight carried from some point within that State 
to other States, is as much commerce among the 
States as that which passes entirely through the State 
from its point of original shipment to its destination. 
This is clearly stated and decided in the case of Read- 
ing R. Co. v. Pennsylvania, commonly called the case 
of the State Freight Tax, 15 Wall. 282, in which it is 
held that a tax upon freight taken up within the State 
and carried out of it, or taken up without the State 
and brought within it, is a burden on inter-State 
commerce, and therefore a violation of the constitu- 
tional provision that Congress shall have power to 
regulate commerce with foreign nations and among 
the several States. And in Wabash Ry. Co. v. Illinois, 
118 U. S. 557, it is held that a statute attempting to 
regulate the rates of compensation for transportation 
of freight from New York to Peoria, in the State of 
Illinois, or from Peoria to New York, is a regulation 
of commerce among the States. The same principle 
is established in Crandall v. Nevada, 6 Wall. 35. 

The statute of the State of Michigan of 1883, under 
which this tax is imposed, is entitled “An act to pro- 
vide for the taxation of persons, copartnerships, asso- 
ciations, car-loaning companies, corporations and fast 
freight lines engaged in the business of running cars 
over any of the railroads of this State, and not being 
exclusively the property of any railroad company pay- 
ing taxes on their gross receipts.” Sections 1 and 2 
require reports to be made to the commissioner of 
railroads for the gross amount of their receipts for 
freight earned within the limits of the State from all 
persons and corporations running railroad cars within 
the State. The commissioner is by section 4 required 
to make and file with the auditor-general on the Ist 
day of June of each year acomputation of the amount 
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of tax which would become due on the Ist day of 
July next succeeding from each person, association, 
or corporation liable to pay such taxes. Each one of 
these is by section 5 required to pay to the State treas- 
urer, upon the statement of the auditor-general, an 
annual tax of two and one-half per cent upon its 
gross receipts, as computed by the commissioner of 
railroads. 

It will thus be seen that the act imposed a tax upon 
all the gross receipts of the Merchants’ Despatch 
Transportation Company, a corporation under the 
laws of the State of New York, and with its principal 
place of business in that State, on account of goods 
transported by itin the State of Michigan; and the 
bill states that the company carried vo freight the 
transportation of which was between points exclu- 
sively within that State. 

The subject of the attempts by the States to impose 
burdens upon what has come to be known as inter- 
State commerce or traffic, and which is called in the 
Constitution of the United States “‘commerce among 
the States,’’ by statutes which endeavor to regulate 
the exercise of that commerce, as to the mode by 
which it shall be conducted, or by the imposition of 
taxes upon the articles of commerce, or upon the 
transportation of those articles, has been very much 
agitated of late years. It has received the attentive 
consideration of this court in many cases, and espec- 
ially within the last five years, and has occupied Con- 
gress fora time quite as long. The recent act, ap- 
proved February 4, 1887, entitled “An act to regulate 
commerce,” passed after many years of effort in that 
body, is evidence that Congress has at last undertaken 
a duty imposed upon it by the Constitution of the 
United States, inthe declaration that it shall have 
power ** to regulate commerce with foreign nations, 
and among the several States, and with the Indian 
tribes."’ Congress has freely exercised this power so 
far as relates to commerce with foreign nations and 
with the Indian tribes, but in regard to commerce 
among the several States it has, until this act, re- 
frained from the passage of any very important regu- 
lation upon this subject, except perhaps the statutes 
regulating steamboats, and their occupation upon the 
navigable waters of the country. 

With reference to the utterances of this court, until 
within a very short time past, as to what constitutes 
commerce among the several States, and also as to 
what enactments by the State Legislatures are in vio- 
lation of the constitutional provision on that subject, 
it may be admitted that the court has not always em- 
ployed the same language, and that allof the judges 
of the court who have written opinions for it may not 
have meant precisely the same thing. Still we think 
the more recent opinions of the court have pretty 
clearly established principles upon that subject which 
can be readily applied to most cases requiring the con- 
struction of the constitutional provision, and that 
these recent decisions leave no room to doubt that the 
statute of Michigan, as interpreted by its Supreme 
Court in the present case, is forbidden as a regulation 
of commerce among the States, the power to make 
which is withheld from the State. 

The whole question bas been so fully considered in 
these decisions, and the cases themselves so carefully 
reviewed, that it would be little more than repeating 
the language of the arguments used in them to go 
over the ground again. The cases of State Freight Tax 
and State Tax on Railway Gross Receipts, which were 
considered together, and decided at the December 
term, 1872, and reported in 15 Wall. 232-328, present 
the points in the case before us perhaps as clearly as 
any which have been before this court. A statute of 
the State of Penusylvania imposed upon all the rail- 





road corporations doing busivess within that State, as 
well as steamboat companies and others engaged in 
the carrying trade, a specific tax on each 2,000 pounds 
of freight carried, graduated according to the articles 
transported. These were arranged into three classes, 
on the first of which a tax of two cents per ton was 
laid, upon the second three cents, and upon the third 
five cents. The Reading Railroad Company, a party 
to the suit, in making its report under this statute, 
divided its freight on which the tax was to be levied 
into two classes; namely, freight transported between 
points within the State, and freight which either 
passed from within the State out of it, or from with- 
out the State into it. The Supreme Court of the State 
of Pennsylvania decided that all the freight carried, 
without regard to its destination, was liable to the 
tax imposed by the statute. The court however held 
that freight carried entirely through the State from 
without, and the other class of freight brought into 
the State from without, or carried from within to 
points without, all came under the description of 
**commerce among the States,’’ within the meaning 
of the Constitution of the United States; and it held 
also that freight transported from and to points ex- 
clusively within the limits of the State was internal 
commerce, and not commerce among the States. The 
taxing law of the State was therefore valid as to the 
latter class of transportation, but with regard to the 
others it was invalid, because it was inter-State com- 
merce, and the State could lay no tax upon it. In 
that case, which has been very thoroughly argued and 
very fully considered, the case of Crandall v. Nevada, 
6 Wall. 35, was cited as showing, in regard to trans- 
portation, what was strictly internal commerce of a 
State and what was inter-State commerce. The court 
said: ‘lt is not at all material that the tax is levied 
upon all freight, as well on that which is wholly in- 
ternal as that embarked in inter-State trade. We are 
not at this moment inquiring further than whether 
taxing goods carried because they are carried is a reg- 
ulation of carriage. The State may tax its internal 
commerce, but if an act to tax inter-State or foreign 
commerce is unconstitutional, it is not cured by in- 
cluding in its provisions subjects within the domain 
«f the State. Nor isarule prescribed for carriage of 
goods through, out of, or into a State any the less a 
regulation of transportation because the same rule 
may be applied to carriage which is wholly internal. 
Doubtless a State may regulate its internal commerce 
as it pleases. Ifa State chooses to exact conditions 
for allowing the passage or carriage of persons or 
freight through it into another State, the nature of 
the exaction is not changed by adding to it similar 
conditions for allowing transportation wholly within 
the State.’’ 

In the case of Erie Ry. Co. (a corporation of the 
State of New York) v. Pennsylvania, decided at the 
same time, it appeared that the road of that compavy 
was constructed for ashort distance through a part 
of the State of Pennsylvania, and that a similar tax 
was levied upon it for freight carried over its road. 
This was held to be invalid for the reasons given in 
the case of the Reading Road. 

In the other case of State Tax on Railway Gross Re- 
ceipts, which was also a suit between the Reading 
Railway Company and the State of Pennsylvania, an 
act of the Legislature of that State was relied on, 
which declared that ‘‘in addition to the taxes now 
provided by law, every railroad, canal and transpor- 
tation company incorporated under the laws of this 
Commonwealth, and not liable to the tax upon in- 
come under existing laws, shall pay to the Common- 
wealth a tax of three-fourths of one per centum upon 
the gross receipts of said company, and the said tax 
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shall be paid semi-annually upon the Ist days of July 
and January, commencing on the Ist day of July, 
1866.” 

This tax was held to be valid. The grounds upon 
which it was distinguished from the one in ths pre- 
ceding case upon freight were, that the corporation, 
being acreation of the Legislature of Pennsylvania, 
and holding and enjoying all its franchises under the 
authority of that State, this was a tax upon the fran- 
chises which it derived from the State. and was for 
that reason within the power of the State, and that 
in determining the mode in which the State could tax 
the franchises which it had conferred, it was not lim- 
ited to a fixed sum upon the value of them, but it 
could be graduated by and proportioned to either the 
value of the privileges granted or the extent or results 
of their exercise. ‘*‘ Very manifestly,”’ said the court, 
“thisisatax upon the railroad company, measured 
in amount by the extent of its business, or the degree 
to which its franchise is exercised.”” Another reason 
given for the distinction is that ‘‘ the taxis not levied, 
and indeed such a tax cannot be, until the expiration 
of each half-year, and until the money received for 
freights, and from other sources of income, has act- 
ually come into the company’s hands. Then it has 
lost its distinctive character as freight earned by hav- 
ing become incorporated into the general mass of the 
company’s property. While it must be conceded that 
atax upon inter-State transportation is invalid, there 
seems to be no stronger reason for denying the power 
of a State to tax the fruits of such corporation, after 
they have become intermingled with the general prop- 
erty of the carrier, than there is for denying her 
power to tax goods which have been imported, after 
their original packages have been broken, and after 
they have been mixed with the mass of personal prop- 
erty in the country. Brown v. Maryland, 12 Wheat. 
419.” 

The distinction between that case, which is mainly 
relied upon by the Supreme Court of Michigan in sup- 
port of its decree, and the one which we have now 
before us, is very obvious, and is two-fold: First. The 
corporation which was the subject of that taxation 
was a Pennsylvania corporation, having the situs of 
its business within the State which created it, and en- 
dowed with its franchises. Upon these franchises, 
thus conferred by the State, it was asserted that the 
State had aright to levy atax. Second. This tax was 
levied upon money in the treasury of the corporation, 
upon property within the limits of the State, which 
had passed beyond the stage of compensation for 
freight, and had become, like any other property or 
money, liable to taxation by the State. The case be- 
fore us has neither of these qualities. The corpora- 
tion upon which this tax is levied is nota corporation 
of the State of Michigan, and has never been organ- 
ized or acknowledged as a corporation of that State. 
The money which it received for freight carried within 
the State probably never was within the State, being 
paid to the company either at the beginning or the 
end of its route, and certainly at the time the tax was 
levied it was neither money nor property of the cor- 
poration within the State of Michigan. 

The proposition that the States can, by way of a tax 
upon business transacted within their limits, or upon 
the franchises of corporations which they have char- 
tered, regulate such business or the affairs of such 
corporations, has often set up a defense to the allega- 
tion that the taxation was such an interference with 
commerce as violated the constitutional provision 
now under consideration. But where the business so 
taxed is commerce itself, and is commerce among the 
States or with foreign nations, the constitutional pro- 
visiou cannot thereby be evaded; nor can the States, 





by granting franchises to corporations engaged in the 
business of the transportation of persons or merchan- 
dise among them, which is itself inter-State com- 
merce, acquire the right to regulate that commerce, 
either by taxation or in any other way. 

This is illustrated in the case of Cook v. Pennsylva- 
nia, 97 U. S. 566. The State of Pennsylvania, by her 
Jaws, had laid a tax upon the amount of sales of goods 
made by auctioneers, and had so modified and 
amended this class of taxes that in the end it re- 
mained a discriminating tax upon the goods so sold 
imported from abroad. This court held that the tax 
which the auctioneer was required to pay into the 
treasury was a tax upon the goods sold, and as this 
tax was three-quarters of one per cent upon foreign 
drugs, glass, earthenware, hides, marble-work and 
dye-woods, that it was atax upon the goods so de- 
scribed for the privilege of selling them at auction. 
The argument was made that this was a tax exclu- 
sively upon the business of the auctioneer, which the 
State had a right tolevy. In that case, asin others, 
it was claimed that the privilege of being an auction- 
eer, derived from the State by license, was subject to 
such taxation as the State chuse to impose; but the 
proposition was overruled, and this court held that 
the tax was a regulation of commerce with foreign na- 
tions, and that the fact that it was a tax upen the 
business of an auctioneer did not relieve it from the 
objection arising from the constitutional provision, 

The same question arose in the case of G/oucester 
Ferry Co. v. Pennsylvania, 104 U. 8. 196. That com- 
pany was a corporation chartered by the State of New 
Jersey to run a ferry carrying passengers and freight 
between the town of Gloucester, in that State, and 
the city of Philadelphia, in the State of Pennsylva- 
nia. It had no property within the State of Pensyl- 
vania, but it leased a landing-place or wharf in that 
city for its business. The auditor-general and treas- 
urer of the State of Pennsylvania assessed a tax upon 
the capital stock of this corporation under the laws of 
that State, which the company refused to pay. Its 
validity was sustained by the State Supreme Court, 
and the question was brought to this court by a writ 
of error. It was insisted that the tax was justified as 
a tax upon the business of the corporation, which it 
was claimed was largely transacted in the city of 
Philadelphia. The Supreme Court of the State, in 
giving its decision, stated that the single question pre- 
sented for consideration was whether the company 
did business within the State of Pennsylvania within 
the period for which the taxes were imposed; and it 
held that it did, because it received and Janded pas- 
sengers and freight at its wharf in the city of Phila- 
delphia. The argument was very much urged in this 
court that the licensing of ferries across navigable 
rivers, whether dividing two States or otherwise, had 
always been within the control of the States; and 
that this, being a mere tax upon the business of that 
corporation carried on largely within the State of 
Pennsylvania, was within the power of that State to 
regulate. But this court held, after an extensive review 
of the previous cases, that the business of ferrying 
across a navigable stream between two States was nec- 
essarily commerce among the States, and could not 
be taxed, as was attempted in that case. 

In the case of Pickard v. Pullman Southern Car Co., 
117 U. S. 34 (decided at the last term of the court), it 
was shown that the Legislature of Tennessee had im- 
posed what is called a privilege tax, under the Consti- 
tution of that State, of $50 per annum upon every 
sleeping-car or coach run or used upon a railroad in 
that State, not owned by the railroad company so 
running or using it. This, it will be perceived, is very 
much like the tax in the case before us, except that it 
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is a specific tax of #50 per annum upon the car, instead 
of a tax upon the gross receipts arising from the use 
of the car by itsowner. In that case, after an exhaus- 
tive review of the previous decisions in this class of 
cases by Mr. Justice Blatchford, who delivered the 
opinion of the court, it was held that these cars were 
not property located within the State, it was atax for 
the privilege of carrying passengers in that class of 
curs through the State, which was inter-State com- 
merce, and for that reason the tax could not be sus- 
tained. 

‘Two cases have been decided at the present term of 
the court in which these questions have been consid- 
ered, one of them at least involving the subject now 
under cons:deration, namely, that of Robbins v. Taz- 
ing District of Shelby Co., 35 Alb. L. J. 266. A statute 
of that State declared that ‘‘all drummers, and all 
persons not having a regular licensed house of busi- 
ness in the taxing district, offering for sale or selling 
goods, wares or merchandise therein by sample, shall 
be required to pay to the county trustee the sum of 
ten dollars per week, or twenty-five dollars per month, 
for such privilege.’’ Robbins was prosecuted for a 
violation of this law, and on the trial it appeared that 
he was aresident and acitizen of Cincinnati, Ohio, 
who transacted the business of drumming in the tax- 
ing district of Shelby county, that is, soliciting trade 
by the use of samples, for the firm by which he was 
employed, whose place of business was in Cincinnati, 
and all the members of which were residents and citi- 
zens of that city. It was argued in that case, asin the 
others we have just considered, that the State had a 
right to tax the business of selling by samples goods 
to be afterward delivered, and to impose a tax upon 
the persons called drummers engaged in that business. 
It was further insisted, that since the license tax ap- 
plied to persons residing within the State as well as 
to those who might come from other States to engage 
in that business, that it was not a tax discriminating 
against other States, or the products of other States, 
and was valid as a tax upon that class of business done 
withiu the State. The whole subject was reconsid- 
ered again in this case by Mr. Justice Bradley, who 
delivered the opinion of the court, in which it is held 
that the business in which Robbins was engaged, 
namely, that of selling goods by sample, which were 
in the State of Ohio at the time, and were to be deliv- 
ered in the city of Memphis, Tennessee, constituted 
inter-State commerce, and that so far as this tax was 
to be imposed upon Robbins for doing that kind of 
business, it was a tax upon inter-State commerce, and 
therefore not within the power of the State to en- 
force. 

In the case of Wabash Ry. Co. v. Illinois, 118 U. 8S. 
558, the question presented related to astatutory regu- 
lation of that State as to compensation for carrying 
freight. lt was held by the Supreme Court of Illinois 
to embrace all contracts for transportation by rail- 
road which came into or went out of the State, as well 
as that which was wholly within its limits; and al- 
though the controversy did not arise in regard to a 
tax upon inter-State commerce, yet the general con- 
clusion was fully considered as to what was inter-State 
commerce and what was commerce exclusively within 
the State, and how far the former could be thus regu- 
lated by the statute of a State. This court held in 
that case that no statute of a State in regard to the 
transportation of goods over railroads within its bor- 
ders, which was a part of a continuous voyage to or 
from points outside of that State, and thus properly 
inter-State commerce, could regulate the compensa- 
tion to be paid for such transportation; that the car- 
riage of passengers or freight between different points 
is commerce, and except where that is wholly and ex- 
clusively within the limits of a State, it is not subject 


in its material features to be regulated by the 
Legislature. 

In many other cases—indeed the last three cases 
mentioned—the whole subject has been fully exam- 
ined and considered with all the authorities, and es- 
pecially decisions of this court relating thereto. The 
result is so clearly against the statute of Michigan, as 
applied by its Supreme Court, that we think the judg- 
ment of that court cannot stand. 

The decree of the Supreme Court of Michigan is re- 
versed, with directions for further proceedings in ac- 
cordance with this opinion. 


State 
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CONSTITUTIONAL LAW—OLEOMARGARINE 
—INTENT TO DECEIVE—EVIDENCE. 


NEW YORK COURT OF APPEALS, 
MARCH 22, 1887. 


PEOPLE v. A RENSBERG. 


Laws N. Y. 1885, ch. 183, § 7, forbids the manufacture or sale 
of products not made from unadulterated milk in imita- 
tlon or semblance, or designed to take the place of but- 
ter. Held, constitutional. 

It is not necessary to the commission of the offense that the 
person buying was deceived, or that there was an attempt 
to deceive him. 

Evidence of the presence of unnecessary coloring matter, the 
only object and effect of which was to make the oleomar 
garine resemble dairy butter, and increase its value, jus 
tifies a conviction. 


PPEAL by defendant from an order of the General 

Term, Second Department, affirming a conviction 
and judgment of the Kings County Sessions, rendered 
December 10, 1886. 


a 


Wheeler H. Peckham and Frederick R. Coudert, for 
appellant. 


Zdward B. Thomas and William P. Quinn, for. re- 
spondent. 


RAPALLO, J. The offense for which the appellant 
was indicted, and of which he was convicted, was that 
at, ete., he ‘“‘did unlawfully, willfully and know- 
ingly have in his possession for sale, keep for sale, 
offer for sale, and cause and procure to be sold, to 
certain persons,”’ etc., ‘‘a number of pounds of a cer- 
tain article and product, made and manufactured in 
semblance and imitation of natural butter, that is to 
say, butter made aud produced from pure, unadulter- 
ated milk, and cream from the same,”’ etc., ‘‘ the same 
not being then and there natural butter, as he (the 
said Lipman Arensberg) then and there well knew— 
against the form of the statute,”’ ete. 

The statute which the defendant was accused of 
violating was section 7 of chapter 183 of the Laws of 
1885, entitled **An act to prevent deception in the 
sale of dairy products,’’ etc. That section prohibits 
(1) the manafacture out of any animal fat, or animal 
or vegetable oils, not produced from unadulterated 
milk, or cream from the same, of any product in imi- 
tation or semblance, or designed to take the place of 
natural butter, produced from milk, etc.; (2) mixing, 
compounding with, or adding to milk, cream or but- 
ter any acids or other deleterious substances, or ani- 
mal fats, etc., with designor intent to produce any 
article in imitation or semblance of natural butter; 
(3) selling or keeping or offering for sale any article 
manufactured in violation of the provisions of the 
section. 

The indictment contained three counts, the first 
charging the defendant with manufacturing the pro- 








hibited article; the second, with mixing with milk, 
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cream aud butter the prohibited substances; and the 
third, with selling the prohibited article. He was ac- 
quitted on the first and second counts and convicted 
on the third. 

The defendant contends that the provisions of the 
seventh section are in violation of the Constitution of 
this State, and subversive of his constitutional rights 
of liberty, and the enjoyment of property, and he re- 
lies upon the decisions of this court in Re Jacobs, 98 
N. Y. 98, and People v. Marz, 99 id. 377. 

The case of Jacobs arose under a different statute, 
and related to a different subject, viz., the manufac- 
ture of cigars in tenement houses. It has no beariig 
upon the present case, except in so far as it declares 
general principles which are sought to be applied to 
the statute now in question. 

The case of People v. Marx has a more direct appli- 
cation, as it arose under the act of which the one now 
under consideration is an amendment or supplement. 
The section under which the defendant in that case 
was indicted was section 6 of chapter 202 of the Laws 
of 1884. That section provided as follows: 

“Sec. 6. No person shall manufacture out of any 
oleaginous substance or any compound of the same, 
other than that produced from unadulterated milk, 
or of cream from the same, any article designed to 
take the place of butter or cheese produced from pure 
unadulterated milk, or cream of the same, or shal] 
sell or offer to sell the same as an article of food.’’ 

That section was held to be unconstitutional, for the 
reason that the prohibition was not confined to un- 
wholesome or simulated substances, but absolutely 
prohibited the manufacture or sale of any compound 
designed to be used as a substitute for butter or cheese, 
however wholesome or valuable, or however openly 
and fairly the character of the substance might be 
avowed and publisbed; that the act could not there- 
fore be regarded as a health law, nor is intended to 
prevent deception by the sale of a simulated article as 
genuine; and stress was laid in the opinion upon the 
fact that the prohibition was not of the manufacture 
or sale of an article designed as an imitation of dairy 
butter, but of any article designed to take the place of 
dairy butter, however dissimilar in color or appear- 
ance the artificial product might be to ordinary dairy 
butter. Other statutory provisions, aimed at the imi- 
tation of dairy butter were referred to without criti- 
cism, and without intimating any doubt of their valid- 
ity’ Among those were the provisions of chapter 215 
of the Laws of 1882, which prohivit the introduction 
of any substance into imitation butter or cheese, for 
the purpose of imparting thereto a color resembling 
that of yellow butter or cheese. 

Assuming, as is claimed, that butter made from 
anima! fat or oil is as wholesome, nutritious and suit- 
able for food as dairy butter; that it is composed of 
the same elements, and is substantially the same arti- 
cle, except as regards its origin; and that it is cheaper; 
and that it would be a violation of the constitutional 
rights and liberties of the people to prohibit them from 
manufacturing or dealing in it, for the mere purpose 
of protecting the producers of dairy butter against 
competition—yet it cannot be claimed that the pro- 
ducers of butter made from animal fat or oils bave 
any constitutional right to resort to devices for the 
purpose of making their product resemble in appear- 
ance the more expensive article known as “ dairy but- 
ter,”’ or that it is beyond the power of the Legislature 
toenact such laws as they may deem necessary to 
prevent the simulated article being put upon the mar- 
ket in such form and manner as to be calculated to 
deceive. If it possesses the merits which are claimed 
for it, and is innocuous, those making and dealing in 
it should be protected in the enjoyment of liberty in 
those respects; but they may legally be required to 





sell it for and as what it actually is, and upon its own 
merits, and are not entitled to the benefit of any ad- 
ditional market value which may be imparted to it by 
resorting to artificial means to make it resemble dairy 
butter in appearance. It may be butter, but it is not 
butter made from cream, and the difference in cost or 
market value, if no other, would make itafraud to 
pass off one article for the other. 

It is claimed on the part of the defense that the sub- 
stance known as ‘‘ oleomargarine’’ is composed of the 
sume ingredients as dairy butter, with the exception 
only that the dairy butter naturally contains a small 
percentage (about five per cent or more) of butyrine, 
which is not to be found in the fats or oils used in the 
manufacture of oleomargarine, and has to be added 
by mingling some milk, cream, or butter with the 
oils; and when this is done, that oleomargarine and 
dairy butter are identical in substance, with the ex- 
ception only that the former necessarily contains a 
smaller percentage of butyrine; that consequently 
oleomargarine must resemble butter, and if the manu- 
facture of any article made in imitation or semblance 
of butter is prohibited, the manufacture of oleomar- 
garine is made unlawful. 

We do not think that this result follows. This statu- 
tory prohibition is aimed at a designed and inten- 
tional imitation of dairy butter, in manufacturing the 
new product, and not at aresemblance in qualities 
inherent in the articles themselves, and common to 
both. Ifin their essential ingredients or elements 
the two articles were so identical that they must nec- 
essarily present the same appearance, without resort 
to any artificial means to produce the resemblance, it 
is argued on the part of the prosecution that in that 
case it would be competent for the Legislature to re- 
quire that some means be resorted to by the manufac- 
turers todistinguish the new article from the old; 
that the Legislature has attempted todo this by re- 
quiring that the packages in which oleomargarine is 
sold be distinctly marked, and by other means; but 
that if all these precautions fail to prevent deception of 
consumers, then it islawful to require,that in the manu- 
facture of the substance itself, some measure should 
be adopted to make it distinguishable in appearance 
from the ordinary dairy butter—such as by giving to it 
a different color or some other device. Wedo not deem 
it necessary to pass upon this point, for in the evi- 
dence in this case there was sufficient to authorize the 
jury to find that the oleomargarine sold by the de- 
fendant, and that which he had in his store exposed 
for sale, had by artificial means—not essential or in- 
cident to the manufacture of the article, but resorted 
to forthe mere purpose of imitation—been made to 
resemble dairy butter; that it was yellow in appear- 
ance, and looked like butter. It was known to the 
defendant to be oleomargarine, and was sold and of- 
fered for sale by him as such. 

There was evidence to the effect that the natural 
color of dairy butter was yellow, except when made 
in winter, when the cows were not grazing; that then 
it would sometimes be white or pearly, but that was 
exceptional. The oleomargarine purchased of the de- 
fendant was analyzed by a chemist employed by the 
State Dairy Association, and he testified positively 
that it hada coloring substance in it, and that it was 
an added color; that a jar of it produced at the trial 
was delivered to him in June, 1885 (about eighteen 
months before the trial), and was then in the condi- 
tion it was at the time he testified, except that it was 
then full of a yellow preparation, and sealed up; that 
the article was then a much deeper yellow than at the 
time of the trial; that it could have been made with- 
out that color; that it was a‘golden yellow color, 
which was the color of natural butter, and that the 
natural color of oleomargarine fat was pure white. 
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Another witness for the prosecution, a chemist,who 
stated that he was familiar with butter, and with 
oleomargarinue, testified that the natural color of oleo- 
margarine was a pearly white, or creamy white, and 
that without any artificic! coloring it did not resem- 
ble butter. Prof. Chandler, called by the defense, 
testified that oleomargarine butter was produced by 
churning oleomargarine oil with milk, and that if you 
desired to have a dark-colored butter a certain quan- 
tity of coloring matter was added, either carrot or 
annotto; that generally annotto was used; that it 
was the same coloring matter that was used for color- 
ing cheese and butter in the dairies and on the farms. 
Being asked on cross-examination whether annotto 
and carrots were essential ingredients in the manu- 
facture of oleomargarine butter, he testified that they 
could be left out or put in: that the only object of 
using them was to color the butter; also that they 
were not essential elements of dairy butter. He also 
stated that oleomargarine, without any color added, 
had about the same yellow as butter—white, or a lit- 
tle shade of yellow, practically white. But it is evi- 
dent that he referred to winter butter, for afterward 
he stated that he had observed hundreds of specimens 
of winter butter, and they were nearly all white— 
about as white as oleomargarine before any coloring 
is putintoit. Prof. Morton, another witness called 
for the defense, disputed the efficacy of the tests by 
which the witness on the part of the prosecution 
claimed to have ascertained that the oleomargarine 
sold by the defendant was artificially colored. He 
testified that the constituent elements of oleomarga- 
rine were precisely the same as those found in dairy 
butter, the difference being only in the proportions of 
some of them; that dairy butter, when exposed to the 
sun, would bleach white, like chalk, and become tal- 
low; that the color of oleomargarine oil was a rich 
cream color, and looked like melted butter; that an- 
notto or carrot, or any of the coloring matters used in 
oleomargarine butter, were not at all essential to the 
manufacture of that article any more than in the 
making of butter from cream, and the object of using 
them in making oleomargarine was to give it a pleas- 
ing color, and make it an acceptuble article, just as it 
was used in dairy butter, when essential to make ita 
pleasing color; that people liked to see yellow butter; 
that the natural deep yellow color of butter did not 
indicate the richness of the butter, but that the public 
accepted it as summer butter, as distinguished from 
winter butter; that summer butter was valued more, 
and brought a higher price, and when coloring matter 
was used in genuine butter the object was to make it 
resemble a rich-flavored and more marketable butter, 
and the use of annotto and carrot in oleomargarine 
gave it a yellow color, and whatever value a yellow 
color gives ordinary butter. Another witness on the 
part of the defense testified on cross-examination that 
the color of butter was yellow, varying in shade, and 
that of oleomargarine yellowish; that the color im- 
parted to it was not essential to the article itself, and 
the object of coloring it was to make it more palata- 
ble in appearance and marketable—to give it the ap- 
pearance of butter; and he did not think it would 
meet witha ready sale if it had no color, and that the 
same rule would apply to dairy butter. 

The judge, in submitting the case to the jury on the 
third count, instructed them that they must be satis- 
fied beyond a reasonable doubt that the defendant 
did sell the article called oleomargarine; that it was 
not made from pure unadulterated milk, or cream of 
the same; and they must further be satisfied beyond 
a reasonable doubt that the article so sold was in imi- 
tation and semblance of butter, and calculated to de- 
ceive; and that if they found either of these facts in 
the negative it was their duty to acquit. He further 





charged that it was not necessary to show that the 
article sold was calculated to deceive the person who 
bought it in this instance, but that 1t was in imitation 
and semblance of butter, and calculated to deceive 
any person who might buy it. Exceptions were duly 
taken to the charge, raising the question of the con- 
stitutionality of the act under which the defendant 
was indicted; and also to refusals of the court to 
charge, raising the points made on the part of the de- 
fense, that it was necessary that the purchaser from 
the defendant should have been deceived; that if the 
article sold was substantially identical with butter, 
they must acquit; and that the words “imitation or 
semblance’? meant a fraudulent imitation or sem- 
blance as to which the court charged that the words 
meant an imitation or semblance likely to deceive. 
The jury having found the defendant guilty, the court 
sentenced him to pay a fine of $100. 

We think that the evidence justified the court in 
submitting to the jury the question whether the arti- 
cle sold was an imitation calculated to deceive. It 
was sufficient to authorize a finding that it had been 
artificially colored so as to imitate the most valuable 
kind of dairy butter; that such coloring was not es- 
sential or necessarily incident to its manufacture, and 
that its only object was to make it resemble dairy 
butter, and increase its market value. There may 
have been some conflict in the evidence on these 
points, but in the mainthey were established. At all 
events, the evidence was sufficient to authorize the 
jury to find those facts,and we are of opinion that 
such artificial coloring of oleomargarine, for the mere 
purpose of making it resemble dairy butter, comes 
within the statutory prohibition against imitation; 
and that such prohibition is within the power of the 
Legislature, and rests upon the same principle which 
would sustain a prohibition of coloring winter dairy 
butter for the purpose of enhancingits market price 
by making it resemble summer dairy butter, should 
the Legislature deem such a prohibition necessary or 
expedient. We have examined the various exceptions 
taken to the charge, and refusals to charge, and to 
rulings on questions of evidence on the trial, and find 
none which require a reversal of the judgment. An 
application of the general conclusions which we have 
reached will substantially answer them without going 
over them in detail. 

The judgment of the General Term should be af 
firmed. 

All concur, except Peckham, J., taking no part. 


——__>___— 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL — JUDGMENT ON DEFAULT — DISMISSAL — 
REINSTATEMENT — EXCESSIVE DAMAGES.— (1) In New 
York, where a default has been regularly taken, and 
appellant's attorney moves to reinstate the appeal on 
the ground that the failure to serve the printed case 
within forty days, as required by the rule of the Court 
of Appeals, was due tothe sickness of his child and 
the pressure of professional engagements, and respond- 
ent files an affidavit setting up that such appeal was 
taken for delay, and cortrary to the wishes of appel- 
ant, the case will not be restored where an examina- 
tion shows that none of the exceptions are worthy of 
consideration by the court. (2) The question of exces- 
sive damages will not be reviewed in this court. March 
25, 1887. Schenck v. Ringler. Per Curiam. 


ASSIGNMENT FOR CREDITORS — VALIDITY — COM- 
PROMISE OF DEBTS— POWER TO SELL ON CREDIT — 
FRAUD — DIRECTING VERDICT—EVIDENCE— PROVINCE 
OF JURY.— (1) In New York, a provision ina general 
assignment for the benefit of creditors, authorizing the 
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assignee to compound or compromise debts owing to 
the assignor, is valid. (2) Where aclause in an assign- 
ment for the benefit of creditors, requires in substance, 
that the property shall be sold for money, a provision 
authorizing the assignee to ‘“‘execute, acknowledge 
and deliver, in the name of the assignors, for such 
consideration in money or other thing as he may deem 
sufficient, all such deeds, bills of sale, or other convey- 
ances, * * * asin his discretion may from time to 
time be necessary to carry into effect the intent and 
purpose ’’ of the assignment, cannot be held to author- 
ize asale on credit, and render the assignment on that 
account void. It has been held that an authority 
contained in the assignment to sell the assigned prop- 
erty on ‘‘credit”’ or for ‘‘cash or apon credit,’’ as in 
the judgment of the assignee may appear best, or to 
convert the property into ‘‘money or available means,” 
renders the assignment fraudulent and void. Nichol- 
son v. Leavitt, 6 N. Y. 510; Burdick v. Post, id. 522; 
Brigham v. Tillinghast, 13 id. 215. Construing the 
clause in question in view of the general rule of con- 
struction of written instruments, viz., that a con- 
struction will be preferred which willuphold rather 
than one which will destroy them (a rule applicable as 
well to insolvent assignments as to other instruments), 
and the further rule that in construing a particular 
clause the whole context may be considered, we are of 
opinion that the clause in question should not be 
deemed to confer authority to sell the assigned prop- 
erty on credit, or to exchange it for other property. 
The power is in express terms limited to instruments 
which the assignee may deem necessary or requisite 
“to carry into effect the intent and purpose of this 
instrument.’’ Looking at the preceding parts of the 
assignment, it is found that the granting clause is fol- 
lowed by adeclaration of the trusts upon which the 
assignee is to take the property, the first of whichis 
‘“‘to take possession of and sell the same at public or 
private sale, and to convert the same into money,”’ and 
next to “apply the proceeds thereof,”’ after deducting 
necessary costs charges and expenses to the pay- 
ment of the debts of the assignors, in the order speci- 
fied. This explicit authority and direction to sell the 
assigned property, and convert the same into money, 
cannot be reconciled with the subsequent power to 
execute inthe names of the assignors, deeds, bills of 
sales, and other conveyances ‘‘ for such consideration, 
in money or other things,” as the assignee may deem 
sufficient, provided the latter clause, asis claimed by 
the defendant, authorizes the assignee to dispose of 
the assigned property on credit, or to exchange it- 
But we are of opinion that this supposed inconsistency 
does not in fact exist. Itis not difficult to imagine 
cases where, in the adjustment of property interests 
held in common by the assignors and third persons, 
mutual transfers and releases might become necessary, 
setting apart in severalty to each owner his interest in 
the common property, or where in the process of con- 
version, it might become necessary for the assignee to 
execute instruments upon aconsideration other than 
the payment of money, affecting the assigned estate, 
but not involving any sale or exchange. It is not im- 
probable that the draughtsman inserted this clause 
without any very definite purpose, following some 
former precedent. But however this may be, the pro- 
vision is quite too vague to overcome the explicit 
direction in the prior clause, requiring, in substance, 
that the property should be sold for money, and espe- 
cially in view of the expressed purpose of the latter 
clause that the power thereby given was “‘to carry 
into effect the intent and purpose "’ of the instrument. 
(3) An assignment for the benefit of creditors that in 
fact transfers all the property of the assignors, what- 
ever may have been their secret intention, may never- 
theless bea fraudulent contrivance to delay and em- 





barrass creditors. (4) In an action by an assignee for 
the benefit of creditors to recover property of the 
assignors taken by a sheriff on executions and attach- 
ments against them, when the defense claims that the 
assignment is a fraud on creditors, to justify the court 
in directing a verdict for the defendant the evidence 
must be undisputed, or so certain and convincing that 
no reasonable mind could come to any other conclu- 
sion. If there is ground for opposite references, and 
a conclusion either way would not shock the sense of 
a reasonable man, then the case is for the jury, 
although the judge may entertain a clear and decided 
conviction that the truth is on this or that side of the 
controversy. March 25, 1887. Bagley v. Bowe. Opinion 
by Andrews, J. 


COUNTIES—OFFICERS—SALARiES—DISTRIOT ATTOR- 
NEY’S CLERK.— The supervisors of Kings county, New 
York, by resolution, fixed the salaries of the district 
attorney to be elected, and of his assistants and clerks, 
making the salary of the chief clerk $3,000 per annum. 
Subsequently, by resolution, the board determined to 
raise by taxation, and included in the budget for the 
current year, for salaries a sum considerably less than 
the aggregate of the salaries as fixed by the former 
resolution. The district attorney adjusted salaries on 
that basis, employing a chief clerk at $1,500 per year. 
The clerk drew and receipted for his salary at this rate 
monthly, and after the year presented a claim for the 
additional $1,500 to the supervisors, and the claim 
being rejected, brought mandamus to enforce pay- 
ment. Held, that his salary was not a ‘fixed salary; ”’ 
that the resolution determining the amouut to be 
raised by taxation was an implied repeal of the resolu- 
tion fixing his salary; that the district attorney had 
authority to employ him at $1,500; and that he was 
not entitled to more. We think the claim is without 
merit, and that it does not fall within the principle of 
the cases in which a salary fixed by statute, and at- 
tached to a public office or employment, is sought to 
be reduced, either by the officer making the appoint- 
ment, or by the officer charged with the duty of pay- 
ing the prescribed salary. Here the amount of the 
relator’s salary was within the control of the board of 
supervisors; and it isfairly presumable that by the 
voluntary acceptance and retention by the relator of 
his appointment at the reduced salary fixed by the 
district attorney the board of supervisors was led to 
omit accepting a formal resolution conforming to his 
action. He should not now be permitted to retract his 
agreement. In this respect the case of Hobbs v. City 
of Yonkers, 102 N. Y. 13, isin point. April 19, 1887. 
People v. Board of Supervisors. Opinion by Rapailo, J. 


DEED—DELIVERY— ACCEPTANCE — EVIDENCE — RE- 
CORDING.— The delivery and acceptance of a deed of 
conveyance cannot be presumed from the fact that the 
deed was recorded. The ground of the presumption, 
from the bare record of a deed, that it has been deliv- 
ered and accepted, wholly fails in this case. The deed 
was not beneficial to the grantee. The property was 
heavily incumbered, probably to its full value. As 
has been stated, there is no evidence of any possession 
under the deed, or of any prior contract or negotiation 
between the parties, or of any knowledge in fact on the 
part of the grantee of the existence of the conveyance. 
In most of the cases where delivery of a deed has been 
sought to be established without proof of the actual 
fact, there are circumstances which support the pre- 
sumption of adelivery, in addition to the bare record 
ofthe deed. Weare of the opinion, that under the 
circumstances of this case, a delivery cannot be pre- 
sumed from the record alone, and that the conclusion 
of the General Term upon this point was correct. See 
Jackson v. Phipps, 12 Johns. 418; Jackson v. Bodle, 
20 id. 184; Church v. Gilman, 15 Wend. 656; Elsey v. 
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Metcalf, 1 Denio, 323. April 19, 1887. 
rigan. Opinion by Andrews, J. 


INSURANCE — LIFE — FAILURE TO PAY PREMIUMS — 
FORFEITURE. — The defendant issued to plaintiff, 
August 16, 1870, a policy of insurance on his life, the 
premiums on which were to be payable semi-annually ; 
and if not paid when due, a forfeiture was to result. 
The policy contained also a promise, that if after three 
annual payments were made, the assured should fail 
to make further payments, then upon surrender of the 
policy within thirty days after the unpaid premium 
fell due, the company would issue a paid-up policy for 
the amount of premiums paid. Plaintiff paid his pre- 
miums up to February 16, 1877; but being unable to 
pay the one that fell due on that date, he executed to 
the company a note therefor, which stipulated that if 
he failed to pay the note at maturity, all claims to 
further insurance and benefits under the policy should 
become void and forfeited. He failed to pay the note 
when it fell due, and the company renewed it for two 
months; and when the renewal matured on August 
16, 1877, he again made default, but tendered the 
amount on the twenty-fifth or twenty-sixth of August, 
but the company refused then to receive it, and 
claimed a forfeiture of the policy. In an action to 
obtain a paid-up policy for $1,700, the amount of paid- 
up premiums at the time of default, held, that a for- 
feiture had accrued, and he was not entitled to the 
paid-up policy. In the argument of the case here for 
the plaintiff much stress was laid upon the rules 
governing the court in construing contracts between 
insurance companies and policy-holders, especially 
when any forfeiture is to be insisted upon by the for- 
mer. A strict construction, it is said must be insisted 
upon, and the contract resulting in a forfeiture can- 
not be extended beyond the strict and literal meaning 
of the words used. This is undoubtedly true. In cases 
where the meaning is not entirely plain, and where it 
is capable of two constructions, one involving a for- 
feiture, and the other being fair and reasonable, and 
supporting the obligation of the pelicy against the in- 
surer, that construction is preferred by the courts 
which does not involve the forfeiture, not only be- 
cause it is not so harsh, but also because, if the lan- 
guage be doubtful, it is that employed by the insurer, 
and should be taken most strongly againsthim. As is 
said by Finch, J., in delivering the opinion of the 
court: “Ifa construction so literal and severe is in- 
tended by the insurer, he should at least say so by 
plain and appropriate language, and not ask the court 
to supply it by intendment.’’ See Burleigh v. Fire 
Ins. Co., 90 N. Y. 220. This was saidin relation tothe 
construction to be given the words “ detached at least 
one hundred feet *’ in a policy of insurance upon a lot 
of goods in a frame store-house thus situated. The 
court held that asmall office standing seventy-five feet 
away, which the trial court found was not an expo- 
sure, and did not affect the risk, did not constitute a 
breach of the warranty. But all the cases which use 
language of this nature as to the construction to be 
given words in a policy are cases where the words used 
leave the meaning in doubt. Where there is nodoubt 
as to the meaning of the language used, such meaning 
must prevail with courts, for the simple reason that 
the parties have sv contracted, and in the absence of 
fraud or mistake, both must live up to their contract, 
or take the consequences. The note not only extended 
the time of payment of the premium, but it distinctly 
stated, not that failure to pay at maturity should be 
treated as a default, which perhaps might give the 
thirty days thereafter in which to surrender the policy 
and demand a paid-up one, but the language used was 
entirely explicit and free from doubt, making an 
unambiguous agreement to absolutely and immedi- 
ately forfeit all right to further insurance if the note 
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were uot paidat maturity. To that extent it was an 
alteration of the terms of the policy giving thirty days 
after a default in which to surrenderand make a de- 
mand, aud instead thereof it plainly provided for a 
total and immediate forfeiture if at maturity the note 
were not paid. If language as plain and unambiguous 
as thisis not only to be twisted out of its natural 
meaning, but is to be wholly ignored by courts of jus- 
tice, it will be useless in the future for companies to 
make any effort to bind policy-holders to perform their 
contracts. The use of language is to express ideas, 
and writing is resorted to in order to furnish conclu- 
sive proof of what language was used. Being certain 
of the language used, and the case being free from 
fraud or mistake, if such language is plain and suscep- 
tible of but one meaning, that meaning, even in cases 
of contracts regarding life insurance, must control, 
though a forfeiture should be the result. Punctuality 
in the paymentof premiums in the case of a life in- 
surance policy is of the very essence of the contract; 
and when payment is not made at the time, the com- 
pany has the right to forfeit if such were the contract. 
Attorney-General v. North America Life Ins. Co., 82 
N. Y. 172-189; People v. Knickerbocker Life Ins. Co., 
103 id. 480; Insurance Co. v, Statham, 95 U.S. 24. Here 
the plaintiff failed to pay his premium on the sixteenth 
of February, and was accorded the favor of a postpone- 
ment until the maturity of the first note in June, and 
then, on his failure the company legally exercised its 
right of forfeiture. April 19, 1887. Holly v. Metro- 
politan Life Ins. Co. Opinion by Peckham, J. 


LIEN — EQUITABLE — LAUNDRY-MAN.— The plain- 
tiff, a laundry company, contracted with the defend- 
ant, a manufacturer, to launder collars and cuffs for 
him, and the agreement was that the goods were to be 
returned as fast as laundered, and on the first of each 
month defendant was to pay for those goods which 
were laundered and returned during the preceding 
month. Held, that the plaintiff had no lien upon the 
goods in his possession for balance unpaid on his work, 
as by the terms of the contract, possession of the goods 
wasto be surrendered before payment. Stoddard 
Woolen Manufactory v. Huntley, 8 N. H. 441. There 
are many cases illustrating the same principle. Where 
it is agreed that a credit is to be given for the price of 
the work, not limited to a period preceding the time 
for the return of the article, the contract is inconsis- 
tent with the right of lien, and none can beset up. 
This rule has been applied even where the party for 
whom the work was done has become insolvent be- 
tween the time of the employment and the expiration 
of the time of credit agreed upon. Fieldings v. Mills, 
2 Bosw. 489. The same principle is applicable to liens 
of warehousemen, carrfers and other bailees. If by 
the terms of the contract, possession of the property 
is to be surrendered before paymeut, no right of lien 
exists. In Chandler v. Belden, 18 Johns. 157, 162, it 
was held that where by the terms of the contract 
freight was not to be paid until after the delivery of 
the goods, the carrier could not claim a lien. The 
present respondent cites the case of The Kimball, 3 
Wall. 37; but on looking beyond the head-note, into 
the opinion of Mr. Justice Field, it is certainly not an 
authority in favor of the respondent. Thecounsel for 
the respondent contends, that the contract being an 
entire one, no pay for the work done by plaintiff would 
become due till the termination of the contract except 
for the agreement to make monthly payments, aud 
that these payments were merely advances on account 
of the entire payment, and that an agreement to make 
these advances could not be considered as giving 
credit to the owner of the goods, but rather a credit 
to the mechanic. We cannot agree to this construc- 
tion of the contract. The payments were not advan- 
ces on account, but payments in full forthe work done 
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on goods returned during the month preceding the 
payment. But assuming the construction contended 
for, we are unable to see how it helps the plaintiff's 
case. The counsel concedes in his points that it was 
unquestionably understood that Hoexter was at 
liberty to take the goods as fast as they were laun- 
dered, because the nature of his business probably re- 
quired it. If the contract price of the work was not 
done until the end of the contract, but the goods were 
to be delivered in the mean time, we fail to perceive 
how the contract was consistent with a right to a lien 
on the goods for that contract price. April 19, 1887. 
Wiles Laundry Co. v. Hahlo. Opinion by Rapallo, J. 

MECHANICS’ LIENS--ON PUBLIC BUILDINGS--SCHOOLS. 
— Where the trustees of the public schools of the city 
of New York enter into a contract for the building of 
a school-house upon the land owned by the city, me- 
chanics and material-men who furnish work and ma- 
terials to the contractor which enter into the building 
may maintain liens against such building under the 
New York act of 1878 (chapter 315), which secures a 
lien to mechanics and others doing work and furnish- 
ing materials toward the performing of any public 
work in the cities of the State of New York. The 
counsel forthe city challenges this contract as not 
being made with an incorporated city, as required by 
the provisions of the act; for he says that the school 
trustees who signed it were part of the educational 
system of the State, and did not represent the city or 
act in its behalf; and he cites the well-known cases of 
Dannat v. Mayor, ete., 66 N. Y. 585, and Ham v. 
Mayor, etc., 70 id. 459, and several others of like nature, 
to prove the correctness of his position. The section 
speaks of a contract between a person and an incor- 
porated city. Can it be contended that alawful agent 
of the city could not make a contract in its behalf, 
within the scope of bis authority, and within the 
meaning of this section, although not in so many words 
using the corporate title of the city in the contract? 
And cannot an individual, or even a body corporate, 
be an agent of the city under this act, and to carry out 
its objects, and yet for all other purposes be aseparate 
and distinct entity? The question is, what is a con- 
tract between one person and an incorporated city, 
within the meaning of this act? Is the answer so 
absolutely free from doubt as to preclude the refer- 
ence to the title or the manifest purpose of the act, 
and the condition of the subject before its passage? It 
is thought not. It is seen that before its passage per- 
sons in the situation of the plaintiff had no lien upon 
buildings or moneys due or to grow due under the 
contract. The lien existed in all cases except in re- 
gard to public works. The reason for including such 
acontract as this is plainly just as strongasif the 
trustees of the school board had been a formal part of 
the city government. We think it was not necessary 
that they should be such formal part in order to act, 
substantially and for the purpose of this act, as the 
agents of the city, legally appointed, and as such ex- 
ecuting on behalf of the city thiscontract. March 22, 
1887. Bell v. Mayor, etc., of New York. Opinion by 
Peckham, J. 


NEGLIGENCE — PROXIMATE AND REMOTE @AUSE — 
CANAL — STATUTE.— A person engaged in navigating 
acanal-boat, having discharged some freight at 8., 
went to the collector’s office, and obtained a clearance; 
his boat meantime going onin charge of others. Going 
along the berme of the canal to rejoin his boat, he had 
to climb the stone abutment of a bridge crossing the 
canal, by iron rungs fastened into the stone. The stone 
to which the upper iron was attached was not securely 
fastened; and when he grasped the iron, it fell out, 
and threw him to the ground, injuring him. Held, 
that this was not damages resulting from the naviga- 





tion of the canal within the exception in section I, 
chap. 321, Laws New York 1870, making the State 
liable for damages sustained from the canals, from 
their use and management, from the neglect of an 
officer in charge, from aliy accident or other matter 
connected therewith, excepting damages resulting 
from the navigation of the canal. The damages ex- 
cluded must result from the navigation of the canals; 
that is, from the passage of boats along and upon their 
waters. Damages might result from the careless 
management of locks, or their imperfect maintenance 
or construction, to the teams drawing the boats, or 
those in charge of them; from collisions due to over- 
crowding or insufficient room; from sudden breaks 
chargeable upon unskilful or careless construction. 
Numerous cases of this general character were natur- 
ally to be apprehended, and were intended to be ex- 
cluded, and the language used in the proviso was ap- 
propriate and effective for that purpose. But it can 
have no just application to accidents or injuries be- 
falling one not at the time engaged in navigation of 
the canals, and which did not result from that naviga- 
tion. The claimant, for the time, had abandoned his 
boat. Somebody else was navigating it. The former 
intended toresume its navigation, and was walking 
along the bank with that view, but until he reached 
and rejoined his boat he would not be actually engaged 
in its navigation. It is quite true, that ina certain 
broad and general sense, he might be said to have been 
engaged in the business or occupation of navigating 
the canals when the injury occurred, but he was none 
the Jess away from his boat, travelling upon the land 
for no purpose essential to the movement of his boat 
upon the water, and his injurydid not result from, 
and was not occasioned by the navigation of that boat. 
The language used contemplates acase in which the 
act of navigating is one of the concurring causes of 
the injury, so that the latter can be deemed a result. 
April 19, 1887. Rexford v. State. Opinion by Finch, J., 
Peckham, J., dissenting. 


NUISANCE — ABATEMENT — INJUNCTION — JURY 
TRIAL—EQUITY.— (1) The complaint prayed judgment 
for damages and the abatement of a nuisance, and 
also for an injunction restraining the defendant from 
continuing the nuisance, and from permitting its lands 
to be used for the purpose of carrying on any opera- 
tion thereon which should injure plaintiff in the en- 
joyment of his property. Plaintiff sought a trial by 
jury on the ground that at common law there was the 
remedy by writ of nuisance for the recovery of dama- 
ges and abatement of the nuisance, and section 2, art. 
1, Const. N. Y., secures to a party the right to a jury 
trial in all cases where before its adoption this mode 
of trial was used. Held, that the plaintiff having 
elected to ask for equitable relief in his action, his 
case was not one of right triable by a jury under the 
Constitution, and it was in the discretion of the court 
to have the issues tried by the court, or by the court 
with theaid of a jury. It was held in Hudson v. 
Caryl, 44 N. Y. 354, that as by the common law an 
action for damages and for the abatement of a nui- 
sance was triable by jury, the defendant could not be 
deprived of the right to a jury trial upon these issues, 
although the plaintiff in his complaint also demanded 
equitable relief. In the present case the plaintiffis the 
party insisting upon the right to a jury trial, notwith- 
standing the fact that she framed her action asking, 
not simply the relief which could be obtained by a writ 
of nuisance at common law, but also relief by injunc- 
tion, which a court of law was not competent to 
grant. The Constitution (§ 2, art. 1), secures to a party 
the right to a jury trial in all cases where before its 
adoption this mode of trial was used. This is nota 
case which as a whole, and in both aspects, was triable 
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by jury at the adoption of the Constitution, nor is it 
one where, under the present system, the plaintiff is 
compelled to unite her claims for both equitable and 
legal relief inthe sameaction. Rights may be waived, 
or a party may by his own act preclude himself from 
asserting them. We think it is a reasonable rule, and 
one in consonance with the authorities, that where a 
plaintiff brings an action for both legal aud equitable 
relief in respect to the same cause of action, the case 
presented is not one of right triable by jury under the 
Constitution, and that the plaintiff by such election 
submits to have the issues tried by the court, or by 
the court with the aid of a jury, asthe court in its 
discretion may determine, according to the practice in 
equity cases. See Davison v. Associates in Ferry Co., 
71 N. Y. 333; New York & N. H. R. Co. v. Schuyler 
34 id. 46; Baird v. The Mayor, etc., 74 id. 382. (2) This 
is not, we think, an action fora nuisance within section 
968 of the Code of Civil Procedure. The action of 
nuisance is meutionedin the section together with 
other common-law actions, all of which must, the sec- 
tion declares, be tried by jury, unless a jury is waived 
or a reference is directed. Reading the section in con- 
nection with section 1660, it is clear, we think, that an 
equitable action to restrain the coutinuance of a nuis- 
ance, or an action fora nuisance in which equitable 
relief is also demanded, is not action for nuisance 
within section 968. April 19, 1887. Cogswell v. New 
York, N. H. & H. R. Co. Opinion by Andrews, J. 


PLEADING — SEVERAL DEFENDANTS — NONSUIT.— 
In an action by a sheriff on the bond of his deputy so 
conditioned that the sureties are liable for a false re- 
turn made by the latter, to recover damages for a 
false return of an execution in replevin, when all the 
material facts are proven except the making of the re- 
turn by the deputy, a defendant who by his answer 
has put in issue all the facts alleged in the complaint 
bearing upon that question will be entitled to a non- 
suit; but his co-defendants, who in their answers ad- 
mit that the deputy made the return, and seek to 
justify it by alleging that he madeit by the direction 
of the sheriff, acting under the advice of his counsel, 
offering no evidence to prove this defense will not be 
entitled to a nonsuit. April19, 1887. Conner v. Keese. 
Opinion by Rapallo, J. 


TAXATION — TAX TITLE — CANCELLATION.— The 
power of the New York comptroller, under Laws N. 
Y. 1855, §§ 83-85, chap. 427, to refuse to give title to 
lands sold for taxes whenever, prior to a couveyance 
thereof, he discovers that for any cause the sale was 
ineffectual to give title, and to cancel the sale if the 
discovery is made after the conveyance is executed, is 
for the benefit of the purchaser, and may not be in- 
voked by the owner of the lands so sold, nor can such 
owner have his decision reviewed. March 22, 1887. 
People, ex rel. Wright, v. Chapin. Opinion by Dan- 
forth, J. 


INVALID SALES — SETTING ASIDE — POWER 
OF COMPTROLLER -— EVIDENCE —- MANDAMUS. — Un- 
der Laws New York 1855, chap. 427, §§ 83, 85, 
which provide that whenever the comptroller shall dis- 
cover, prior to or after the conveyance of any lands 
sold for taxes, that the sale was, for any cause what- 
ever, invalid, or ineffectual to give title to the lands, 
he shall cancel the sale, and refund the money out of 
the State treasury, the power of the comptroller to 
cancel tax sales is not restricted to cases where the in- 
validity of the sale appears upon the face of the pro- 
ceedings, but embraces cases also where it does not so 
appear, but must be established by extrinsic evidence. 
Nor is the statute confined only to cases where the in- 
validity results from some defect in the proceedings 
of the comptroller himself in respect to the sale, or to 





those cases where the comptroller discovers the defect 
by his own unaided researches and without suggestion 
from any one else. So where plaintiff, having pur. 
chased land at a tax sale, made application to the 
comptroller to cancel the sale upon the grownd that 
the supervisors failed to extend the tax on the several 
assessment-rolls as a board of supervisors, but dele- 
gated that power to each individual member of the 
board, and did not afterward ratify the said exten- 
sion, and plaintiff accompanied his application with 
affidavits as to the alleged facts, and offered to pro- 
duce other evidence in proof, held, the comptroller 
had power to hear and dispose of the application upon 
such extrinsic evidence. The comptroller refused to 
hear or decide the application. Held, that mandamus 
might issue to compel him to act upon it, not to direct 
him how he should decide, but to compel him to de- 
cide one way or the other for or against the applica- 
tion. April 19, 1887. People ex rel. Ostrander v. Chapin. 
Opinion by Rapallo, J. 


TRUST — CONVERSION OF TRUST PROPERTY — INSOL- 
VENCY — PREFERENCE.— Where a trust fund of $5,000 
has been dissipated or lost by the act of the trustee, 
and the latter subsequently makes a general assign- 
ment for the benefit of creditors, the cestui que trust is 
not entitled to a preferential claim over general credi- 
tors, unless it is shown that trust property specifi- 
cally belonging to the trust is included in the assets, 
either in its original or in some traceable form. All 
creditors of an insolvent may be supposed to have 
contributed tothe assets which constitute the resi- 
duum of his estate; and where previous to his assign- 
ment, the insolvent has paid a number of his creditors 
out of certain trust funds in his possession, that fact 
does not entitle the cestui que trust toa preference in 
the distribution of the assets except to the extent in 
which the assets included the identical trust funds 
It is clear, we think, that upon an accounting in bank- 
ruptcy or insolvency, a trust creditor is not entitled to 
a preference over general creditors of the insolvent, 
merely on the ground ot the nature of his claim; that 
is, that he is a trust creditor as distinguished froma 
general creditor. We know of no authority for sucha 
contention. The equitable doctrine, that as between 
creditors equality is equity, admits, so far as we 
know of no exception founded on the greater supposed 
sacredness of one debt, or that it arose out of a viola- 
tion of duty, or that its loss involves greater apparent 
hardship in one case than another, unless it appears in 
addition that there is some specific recognized equity 
founded on some agreement, or the relation of the 
debt to the assigned property, which entitles the claim- 
ant, according to equitable principles, to preferential 
payment. It appears that trust property specifically 
belonging to the trust is included in the assets, the 
court doubtless may order it to be restored to the 
trust. So also it appears that trust property has been 
wrongfully converted by the trustee, and constitutes, 
although ina changed form apart of the assets, it 
would seem to be equitable, and in accordance with 
equitable principles, that the things into which the 
trust property has been changed should if required be 
set apart for the trust, or if separation 1s impossible, 
that priority of lien should be adjudged in favor of the 
trust-estate for the value of the trust property or funds, 
or proceeds of the trust property, entering into and con- 
stituting a part of theassets. This rule simply asserts 
the right of the true owner to his own property. But 
it is the general rule, as well in a court of equity as in 
a court of law, that in order to follow trust funds, and 
subject them to the operation of the trust, they must 
be identified. A court of equity, in pursuing the in- 
quiry and in administering relief, is less hampered by 
technical difficulties than a court of law; and it may 
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be sufficient, to entitle a party to equitable preference 


in the distribution of a fund in insolvency, that it ap- 
pears that the fund or property of the insolvent re- 
maining for distribution includes the proceeds of the 
trust-estate, although it may be impossible to point 
out the precise thing in which the trust fund has been 
invested, or the precise time when the conversion took 
place. The authorities require at least this degree of 
distinctness in the proof before preference can be 
awarded. See Van Alen v. American Nat. Bank, 52 
N. ¥. 1; Newton v. Porter, 69 id. 133; Ferris v. Van 
Vechten, 73 id. 113; Pennell v. Deffell, swpra; Frith 
v. Cartland, 2 Hem. & M. 417. April 19, 1887. In re 
Petition of Cavin v. Gleason. Opinion by Andrews, J- 


WILL—TRUSTS—PARTLY INVALID — PERPETUITIES. 
—A testatrix placed a share of her estate in the 
hands of her executors, and directed them to apply 
the income thereof to the support of her son during 
his life. By a separate paragraph she directed the in- 
come tobe paid, after his death, to his surviving 
children in equal shares until they reached the age of 
twenty-one, when the principal was to be divided 
among them, share and share alike. A further pro- 
vision was made in case the son died without lawful 
issue surviving him, or in case all his children should 
die after his decease, before reaching the age of twenty- 
one and without leaving issue. A judgment creditor 
of the son took proceedings to procure satisfaction of 
his judgment out of the fund in the hands of the exeeu- 
tors, on the ground that the trusts were void under 1 
Rev. Stat. N. Y., 773 § 1, which provides that the 
absolute owuership of personal property shall not be 
suspended fora longer period than the continuance 
and until the determination of not more than two 
lives in being at the death of a testator. Held, that 
the trust for the son was separate and independent of 
the trust for his children; and being legal and valid 
as to the son, the statute had uo application to him, 
and the creditor therefore was not entitle to recover. 
A precise authority for this conclusion is the case of 
Van Schuyver v. Mulford, 59 N. Y. 426. In that case 
the will of M., by separate and independent clauses, 
gave to his wife the rents, income, and profits of his 
estate, real and personal, during her life, to the extent 
necessary to her support, and in case they were in 
sufficient, he directed his executor and trustee to take 
and pay to her from the body of the estate what should 
be necessary from time to time. In another clause 
he bequeathed the rents, income, and profits after the 
death of his wife to his two daughters during life; and 
after the death of the wife and daughters he devised and 
bequeathed the estate to the issue of his said daughters, 
and it was held that the provision for the wife was 
valid, and would be sustained, although the devise over 
was void. That case is so like this that no other 
authority need be referred to or cited. March 22, 1887. 
Kennedy v. Hoy. Opinion by Earl, J 


DEVISE AND LEGACY—CONSTRUCTION—CON- 
DITIONAL FEE.— A will executed in New York 
contained the following clause: “1 direct that in case 
my daughter, M., should die without issue, that my 
real and personal property should be possessed and 
enjoyed by my husband, R. P. W., and my sister, D. 
F., during their natural lives, and after their death 
the said real and personal property to be divided 
equally between by brothers, H., J., F. and T., or 
their representatives, share and share alike; the de- 
vise over to my husband, sister and brothers to de- 
pend upon my daughter, M., dying without issue.”’ 
Held, that M. took, under her mother’s will, a base or 
conditional fee, defeasible by her dying without issue 
living at the time of her death, under the provisions 
of 1 Rev. Stat. N. Y., 724, § 22; and that her issue, 
should she leave any, would take by inheritance from 





her, but a conveyance by her in her life-time would be 
effectual as against them; and that an indefeasible 
title in fee could be conveyed, and the contingent ex- 
pectant estate limited to the husband, sister and 
brothers of the testatrix in the event of M.’s dying 
without issue, cut off, by their joining with her in a 
couveyance. March 22, 1887. In ré Application of 
New York, L. & W. Ry. Co. Opinion by Rapallo, J. 


—_——»__— 


UNITED STATES SUPREME COURT AB- 
STRACT. 


BANEKRUPTCY—DISCHARGE—JUDGMENT OBTAINED 
PENDING PROCEEDINGS.—A. sued B. in the Circuit 
Court of Stephenson county, Illinois, on April 16, 
1877. B. answered April 4, 1878, and judgment was 
rendered against him on December 9, 1879. Pending 
this suit, B., on his own application, was declared a 
bankrupt, April 15, 1878, and received his discharge 
from all his debts, December 23, 1880. An execution 
was issued from the State court against b. on Febru- 
ary 21, 1880, and returned unsatisfied. On March 25, 
1881, B. filed a petition inthe State court asking for a 
perpetual stay of execution on the judgment, and filed 
a certified copy of his discharge. A. opposed the mo- 
tion, and it was overruled. Held, that the discharge 
in bankruptcy was under the circumstances a dis- 
charge from the judgment rendered while the proceed- 
ings in bankruptcy were pending, and that the ruling of 
the State court was erroneous. In Dimock v. Kevere 
Copper Co., 117 U. 8. 559, decided at the last term of _ 
this court, a case very similar to this was presented to 
us for our consideration. The principle on which the 
case was decided was that while the discharge in bank- 
ruptcy would have been a valid defense to the suit if 
pleaded at or before the time judgment was rendered 
in the Massachusetts court, it had in that respect no 
more sanctity or effect in relieving Dimock of his 
debt to the company than a payment, or a receipt or a 
release of which he was bound to avail himself by plea 
or suggestion of some kind asa defens? to the action 
in proper time; that showing no good reason why he 
should not have presented that discharge, and permit- 
ting the judgment to go against him in the Massachu- 
setts court, without an attempt to avail himself of it 
there, the judgment of that court was conclusive on 
the question of his indebtedness at that time to the 
copper company. That case, so parallel in its cireum- 
stances to the one now before us, would be conclusive 
of the latter if Boynton had had his certificate of dis- 
charge, or if the order for it had been made by the 
bankruptcy court before the judgment in the State 
court. But as we have already seen, the judgment in 
the State court was rendered more than a year before 
the order of discharge in the bankruptcy court, and 
Boynton therefore had no opportunity to plead a dis- 
charge which had not then been granted as a defense 
to that action. Counsel urged that the original debt 
on which the action was brought in the Circuit Court 
of Stephenson county no longer exists, but that it was 
merged in the judgment of that court against Boyn- 
ton, and was therefore not released under the act of 
Congress, which declares that all debts provable 
against the estate of the bankrupt at the time bank- 
ruptcy proceedings were initiated shall be satisfied by 
the order of the court discharging the bankrupt. The 
argument is that the judgment now existing against 
Boynton is not the debt that existed at the time 
bankruptcy proceedings were initiated; that by the 
change of the character of the debt from an ordinary 
claim or obligation to a judgment of a court of record 
it ceased to be the same debt, and became u new and 
different debt as of the date of the judgment. Some 
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authorities are cited for this general proposition of a 
change of the character of the debt by merger into 
the judgment, and some authorities are also cited by 
counsel for plaintiff in error to the contrary. See 
Judge Blatchford in Re Brown, 5 Ben. 1; In re Rosey, 
6 id. 508. But thjs court, to which the precise question 
is now presented for the first time, is clearly of opin- 
ion that the debt on which this judgment was ren- 
dered is the same debt that it was before; that not- 
withstanding the change in its form from that ofa 
simple contract debt, or unliquidated claim, or what- 
ever its character may have been, by a merger into a 
judgment of a court of record, it still remains the 
same debt on which the action was brought in the 
State court, and the existence of which was provable 
in bankruptcy. Counsel urge that under section 5106 
of the Revised Statutes of the United States it was 
the duty of Boynton to make application to the State 
court, before the judgment in that court, to have the 
proceedings there stayed toawait the determination 
of the court in bankruptcy on the question of his dis- 
charge. That section isin the following language: 
“No creditor whose debt is provable shall be allowed 
to prosecute to final judgment any suit at law or in 
equity therefor against the bankrupt, until the ques- 
tion of the debtor's discharge shall have been deter- 
mined; and any such suit or proceeding shall, upon 
the application of the bankrupt, be stayed to await 
the determination of the court in bankruptcy on the 
question of the discharge, provided there is no unrea- 
sonable delay on the part of the bankrupt in endeav- 
oring to obtain his discharge; and provided also that 
if the amount due the creditor is in dispute, the suit, 
by leave of the court in bankruptcy, may proceed to 
judgment for the purpose of ascertaining the amount 
due, which amount may be proved in bankruptcy, but 
execution shall be stared.’ This cannot be construed 
tou mean any thing more than that where the bank- 
ruptcy proceedings are brought to the attention of the 
court in which a suit is being prosecuted against a 
bankrupt, that court shall not proceed to final judg- 
ment until the question of his discharge shall have 
been determined. The State court could not know or 
take judicial notice of the proceedings in bankruptcy 
unless they were brought before it in some appropriate 
manner, and the provisions of this section show 
plainly that it does not thereupon lose jurisdiction of 
the case; but the proceedings may, upon the applica- 
tion of the bankrupt, be stayed to await the deter- 
mination of the court in bankruptcy on the question 
of his discharge. Even the direction that it shall be 
stayed is coupled with a condition that ‘there is no 
unreasonable delay on the part of the bankrupt in en- 
deavoring to obtain his discharge; ’’ und with the fur- 
ther provision, that ‘if the amount due the creditor 
is in dispute, the suit, by leave of the court in bank- 
ruptecy, may proceed to judgment for the purpose of 
ascertaining the amount due.” These provisions ex- 
clude altogether the idea that the State court has lost 
jurisdiction of the case, even when the bankrupt shall 
have made application showing the proceedings against 
him. The whole section is also clearly impressed with 
the idea that this is a provision primarily forthe ben- 
efit of the bankrupt, that he may be enabled to avoid 
being harassed in both courts at the same time with 
regard to such debt. It is therefore a right which he 
may waive. He may be willing that the suit shall 
proceed in the State court for many reasons — first, 
because he is not sure that he will ever obtain his dis- 
charge from the courtin bankruptcy, in which case it 
would do him no good to delay the proceedings at his 
expense in the State court; in the second place, he 
may have a defense in the State court which he is 
quite willing to rely upon there, and to have the issue 
tried; in the third place, he may be very willing to 





have the amount in dispute liquidated in that pro- 
ceeding, in which case it becomes a debt to be paid pro 
rata with his other debts by the assignee in bank- 
ruptcy. If for any of these reasons, or for others, he 
permits the case to proceed to jndgmentin the State 
court, by failing to secure a stay of proceedings under 
the provisions ci this section of the bankrupt law, or 
the assignee in bankruptcy does not intervene as hy 
may do (Hill v. Harding, 107 U. 8. 651), he does not 
thereby forfeit his right to plead his final discharge iy, 
bankruptcy, if he shall obtain it at any appropriate 
stage of the proceedings against him in the State 
court. And if, as in the present case, his fina] dis- 
charge is not obtained until after judgment has been 
rendered against him in the State court, he may pro- 
duce that discharge to the State court, and obtain the 
stay of execution which he asks for now. See Mc- 
Dougald v. Reid, 5 Ala. 810; Rogers v. Western Mar- 
ine Fire Ins. Co., 1 La. Ann. 161. These, and many 
other decisions under the bankrupt law of 1841, are to 
be found in the brief of the plaintiff in error The 
same principle is decided in Cornell v. Dakin, 38 N. Y. 
253, and in several cases in the District and Circuit 
courts of the United States. There isa very able re- 
view of the subject by Judge Hillyer, of the United 
States District Court of Nevada, in the case of Stans- 
field, reported in 4 Sawy. 334. The same thing was 
held by the Court of Appeals of New York in Palmer 
v. Hussey, 87 N. Y. 310, which was affirmed in this 
court on writ of error, in Palmer v. Hussey, 119 U.S. 
96. April, 25 1887. Boynton v. Ball. Opinion by 
Miller, J. 


EvVIDENCE—RELEVANCY—BREACH OF WARRANTY— 
AGENT—ACTION BY.—(1) In an action for breach of 
contract to sell iron, where defendant sets up a breach 
of warranty that the iron shall be in accordance with 
an analysis furnished him by letter o. a certain date, 
evidence of experts as to the quality of and the amount 
of phosphorus in iron sold by the plaintiff, at various 
dates preceding the sale to defendant, is not admissi- 
ble. Ames v. Quimby, 106 U. S. 324, distinguished. 
(2) Where an agreement to sell personal property, 
made by “‘A., agent for B.," is signed by A., without 
the addition of the word “ agent,’ A. may sue in his 
own name in the United States Circuit Court in New 
York for damages for a breach of the contract by the 
vendee, whether the contract be considered as made 
by him personally, in which event he would be enti- 
tled to sue at common law, or whether the contract 
be considered as made by him as agent for the benefit 
of his principal, in which event he would be entitled 
to sue under Code Civ. Proc., N. Y., § 449, ‘‘as a per- 
son with whom or in whose name acontract is made 
for the benefit of another,’’ such section being made 
applicable to the United States court by Rev. Stat. 
U.S., § 914 April 25, 1887. Albany & Rensselaer 
Iron & Steel Co. v. Lundberg. Opinion by Gray, J. 


JUDGMENT—RES ADJUDICATA.—A. guaranteed the 
payment of the rent of a house in New York city 
leased by B. to C., and B. sued A. in the Marine Court 
to recover rent due. A. pleaded that the execution of 
the lease and guaranty were fraudulently obtained, 
anda judgment in his favor was rendered. Subse- 
quently another action was brought against him in 
the United States Circuit Court to recover other in- 
stallments of rent due under the lease, and he pleaded 
the judgment of the Marine Court in bar. Held, that 
the question of the validity of the lease having bee 
involved and decided in the former suit, the judgment 
was conclusive upon the parties in the subsequent ac 
tion. In Cromwell v. County of Sac, 94 U. 8. 351, we 
considered at much length the operation of a judg- 
ment, asa bar against the prosecution of a second ac- 
tion upon the same demand, and as an estoppel upon 
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the qitestion litigated and determined in another ac- 
tiun between the same parties upon a different de- 
mand, and we held, following in this respect a long 
series of decisions, that in the former case the judg- 
ment, if rendered upon the merits, is an absolute bar 
to a subsequent action, a finality to the demand in 
controversy, concluding parties and those in privity 
with them; and that in the latter case—that is, where 
the second action between the same parties is upon a 
different demand—the judgment in the first action 
operates as an estoppel asto those matters in issue, or 
points controverted, upon the determination of which 
the finding or verdict was rendered. Of the applica 
tion of this rule, Gardner v. Buckbee, 3 Cow. 120, 
furnishes an illustration. This decision has been 
frequently cited with approval by this court and the 
courts of every State. It is everywhere recognized as 
correctly applying the law as settled in the Duchess 
of Kingston’s case. It is not possible to distinguish 
it from the one before us. Fraud in procuring the 
lease upon which this action is brought was the point 
in issue in the action in the Marine Court between the 
same parties, and it having been found by the verdict 
of the jury against the plaintiff, the judgment having 
been rendered upon that finding, the fact thus estab- 
lished must necessarily defeat any subseguent action 
upon the same instrument between those parties. The 
effect of the judgment is not at all dependent upon 
the correctness of the verdict or finding upon which 
it was rendered. It not being set aside by subsequent 
proceedings, by appeal or otherwise, it was equally 
eflective as an estoppel upon the point decided, 
whether the decision was right or wrong. Packet Co. 
y. Sickles, 5 Wall. 582; Lumber Co. v. Buchtel, 101 
U.S. 638; Tioga R. Co. v. Blossburg & C. R. R., 20 
Wall. 137; Pray v. Hegeman, 98 N. Y. 351; Merriam v. 
Whittemore, 5 Gray, 316. April 25, 1887. Milne v. 
Deen. Opinion by Field, J. 

LANDLORD AND TENANT—ANNULMENT OF LEASE— 
INUNDATION OF SUGAR PLANTATION.—The inundation 
of a sugar plantation in Louisiana by the Mississippi 
river, caused by the giving way ofa levee, resulting 
not only inthe loss of the crop, but also in the de- 
struction of all the stubble and plant cane, putting the 
plantation under water for three months, filling up the 
canals and ditches, sweeping away the bridges, and 
leaving a deposit from three to six inches deep over the 
whole land, and requiring, in order to raise a crop 
again, the canals and ditches to be dug out, the bridges 
to be rebuilt, and seed cane to be obtained, amounts 
to a partial destruction of the premises by an unfore- 
seen event, or making them unfit for the purpose for 
which leased, if leased for a sugar plantation, within 
Rey. Civ. Code La., arts. 2697 (26€7) and 2699 (2669), 
entitling a lessee, in case of such a destruction or 1m- 
pairment of the thing leased, to an abatement of the 
rent or an annulment of the lease; and the injury is 
of so grave a character as to entitle him to an anuul- 
ment, and he will not be required to be satisfied with 
an abatement of rent merely. March 7, 1887. Viterbo 
v. Friedlander. Opinion by Gray, J. 


————___—_@— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


COURT-MARTIAL — DESERTION OF MINOR — JURIS- 
picTION.— A minor over eighteen and under twenty- 
one years of age, who enlists in the army of the United 
States, without the consent of his parent or guardian, 
can commit the military offense of desertion, and the 
military tribunals have jurisdiction to try a minor so 
enlisting upon a charge of desertion. The civil courts 
have no jurisdiction to discharge a minor who enlisted 





in the army, in violation of section 1117 of the Revised 
Statutes, who is in custody of the military tribunals, 
awaiting a trial, ordered to take place before a court- 
martial, upon a charge of desertion. Were this case 
like those cited by petitioner, the case of a parent ap- 
plying to the court for the discharge from further ser- 
vice of his minor son, in active service at the time, 
who had been enlisted in violation of the provisions 
of section 1117 of the Revised Statutes, and nothing 
more, we should not hesitate to make the order for 
discharge. But this is not the position of the petitioner. 
He is not in the service, his term of enlistment having 
long since expired, but he is held in custody for trial- » 
upon a charge for a gross military offense, alleged to 
have been committed when he was de facto im actual 
service. This presents a very different question for solu- 
tion. While no case deciding the exact point now pre- 
sented in favor of the petitioner is cited, or has come 
under our notice, there are several cases to the con- 
trary. The exact question arose In re Davison, on ap- 
peal to the Circuit Court in the Southern District of 
New York, and was carefully and ably considered by 
Circuit Judge Wallace. He held that a minor, enlisted 
in the army, without the consent of his parents, or 
guardian, was amenable to trial by the military courts 
for the offense of desertion; and the petitioner was, 
accordingly, remanded. In re Davison, 21 Fed. Rep. 
622, 623. The propriety of the distinction, holding an 
enlistment in violation of the provisions of section 
1118 to be absolutely void, while one in contravention 
of section 1117 is only voidable (the prohibitory lan- 
guage, ‘‘no person under the age of 16-21 years, shall 
be enlisted or mustered into the military service’’) 
being identical, is not entirely clear to our minds. But 
the decision is an authority in point, at least as to 
section 1117, and entitled to the highest respect. So 
in the case of McConologue, taken from the military 
authorities on Habeas corpus, while under arrest for 
desertion, Mr Justice Gray, now of the United States 
Supreme Court, in deciding the case, said, *‘ A minor’s 
contract of enlistment is indeed voidable only, and 
not void, and if before a writ of habeas corpus 1s sued 
out to void it, he is arrested on charges for desertion, 
he should not be released by the court, while pro- 
ceedings for his trial by the military authorities are 
proceeding.”’ Citing as authorities on this point Dews’ 
case, 25 Law Rep. 538; Tylerv. Pomeroy, 8 Allen, 480, 
501; Com. v. Gamble, 11 Serg. & R. 93; McConologue’s 
case, 107 Mass. 154; Ex parte Andrews, 16 lowa, 595. 
U 8. Cir. Ct. N. D. Cal., Feb. 28, 1887. In re Zimmer- 
man. Opinion by Sawyer, J. 

CRIMINAL LAW — EVIDENCE — OF POISON. — Evi- 
dence that the accused gave a powder which he called 
‘“*Rough on Rats’’ toa boy, and told him to mix it 
with A.’s meal, as he hated A., and wanted to kill him, 
and the boy refusing to do 80, the accused mixed it 
with the meal, and the members of A.’s family who 
ate it became very sick, but did not die, though a 
chicken that ate of it died, held, upon an indictment 
against the accused for administering poison, 
not sufficient to show the nature and character 
of the substance charged to be poison. The fact 
that persons were made sick by 1t, or that a chicken 
died after eating it, does not prove it was poison. 
Chemical examination or the testimony of experts 
was not indispensable, but at least the evidence of the 
action of the alleged poison must be sufficient to show 
it to besuch. Many things taken into the stomach 
may produce sickness which will not result in death, 
and the death of achicken from eating what made 
human beings very sick is an unsatisfactory test of 
the poisonous nature of the substance. The character 
of the sickness of the persons, their symptoms, the re- 
medies resorted to, the length of time after eating the 
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bread, the duration of the sickness, are not shown by 
the bill of exceptions. It does uot appear that any 
person died from eating this substance. Many were 
made sick, and all got well. Whether antidotes to 
poison were used, whethera physician was summoned, 
or whether each of the sick recovered without any 
remedial agent being employed, does not appear. If 
all the sick recovered without resorting to antidotes 
for poison, it may be gravely doubted if they swal- 
lowed poison. Miss. Sup. Ct., Feb. 14, 1887. Osborne 
v. State. Opinion by Campbell, J. 





DAMAGES — TIMBER CUT — MISTAKE.— Logs were 
cut by a trespasser by mistake on another's land, and 
were marked and mingled with logs belonging to the 
cutter. The land-owner peaceably took possession of 
a quantity of other logs, belonging to the cutter, while 
afloat, amounting to the number cut on hisland. In 
an action for damages for conversion, held, that the 
cutter was not entitled to recover the difference be- 
tween the value of the logs when seized while afloat, 
by the land-owner, and the value of the stumpage; 
the land-owner having the right to the possession of 
the logs under section 4269, Rev. Stat. Wis., which 
gives him his property ‘‘in whatever place, shape, or 
condition, manufactured or unmanufactured, the same 
shall have been ut the time’’ of its recapture. There 
are two facts which seem to be veryclear. (1) That 
this cutting on the defendant's land was done by mis- 
take; and (2) that the defendant obtained peaceable 
possession of the logs. It may be properly said from 
the evidence also that the plaintiff knew, soon after 
the cutting was done, that he had trespassed on the 
defendant's land, aud kuew, or ought to have known, 
and had the best means of knowing, the logs that were 
so cut on the defendant’s land. He should have at 
once tendered reparation for the same, instead of 
placing his mark upon the same as his own, and ming- 
ling and confusing the same, beyond the possibility of 
identification and separation, with his own logs, in 
floating the whule mass together down the river. The 
defendant had the right to stop and take possession of 
them, or such an average number of them as would 
replace those he had lost. Jenkins v. Steanka, 19 Wis. 
126; Mowry v. White, 21 id. 417; Root v. Bounema, 22 
id. 539; Stearns v. Raymond, 26 id. 74; Single v. Barn- 
ard, 29 id. 463; Willard v. Rice, 45 Am. Dec. 226, and 
note. After the logs had been cut by mistake on the 
land of the defendant, and tbe plaintiff had found out 
the mistake, he should have kept them separate, and 
should not have confused them by marks, and float- 
ing them in the main river with his own logs. This 
was willful, at least. It is true that there had been 
some talk between the parties about a settlement for 
this trespass, but nothing came out of it, and the 
plaintiff persisted in running off the logs. There can 
be no question but that the defendant had the right to 
retake his logs in the way he did. Having thus repos- 
sessed himself of his own property, he was entitled to 
them as they were. This is elementary. Had he 
brought an action to recover their value, his action 
would be governed by the statutory rule of damages. 
But *his case, in respect to the logs found to have been 
the property of the defendant, is not within the stat- 
ute, and must be governed by the common-law rule, 
re-enacted by section 4269, Rev. Stat., that gives him 
his property “in whatever place, shape, or condition, 
manufactured or unmanufactured, the same shall have 
been atthe time” of its recapture. Wis. Sup. Ct., 
April 12, 1887. Arpin v. Burch. Opinion by Orton, J 


INNKEEPER — LIABILITY FOR BAGGAGE AFTER DE- 
PARTURE OF GUEST.—Where a guest, on leaving an 
hotel, without the intention of returning as a guest, 
but without paving his bill, leaves his valise in the 
charge of the hotel clerk, and returns within forty- 





eight hours, the innkeeper is liable as a bailee for want 
of ordinary care, and the loss of the valise raises g 
presumption of negligence against him. It is said 
generally that after the relation of guest ceases, the 
innkeeper appears liable only as an ordinary bailee, 
gratuitous or otherwise, for the inanimate goods hig 
departing guest may have left in bis care, unless strict 
proof be furnished of a different understanding. 
Schouler, Bailm. 270, and cases cited. Mr. Wharton, 
in his work on the Law of Negligence (§ 687), says: 
‘Tt isan interesting question how long, when a guest 
leaves his baggage with an innkeeper, the innkeeper is 
liable, as innkeeper, for such. Judging from the 
analogy obtaining as to common carriers, we would 
conclude that the exceptional and onerous insurance 
liability of innkeeper would not continue after the 
guest has permanently left the inn, allowing, of course, 
for a few hours which may be necessary for porters to 
effect a removal.”” At the same time he cites “as not 
without weight’ the case of Adams v. Clem, 41 Ga, 
67. In the case cited the guest departed from the inn, 
leaving her trunk in the possession of the innkeeper, 
with his consent, to be called for. Upon the follow- 
ing Friday the trunk was called for, but the plaintiff 
in error had lost it inthe mean time, and could not 
deliver it, nor could he show any diligence in taking 
care of it. Brown, C. J., says: ‘‘ We think, in such 
case, that an innkeeper, with whom the baggage of bis 
guest is left, with his consent, though he gets no ad- 
ditional compensation for taking care of it, is still 
liable for it as innkeeper, for a reasonable time, to be 
estimated according to the circumstances of the case, 
after which he would be only a bailee without hire, 
and liable assuch. Weare not prepared to say that 
the time was unreasonable which intervened in this 
case before the guest sent for her baggage.’* The 
doctrine of this case seems to rest largely upon the fact 
that the baggage of the guest was left *‘ with the con- 
sent’’ of the innkeeper; that from his acts, under the 
circumstances of the case, a contract is to be implied 
by which the innkeeper consents to continue his 
liability as innkeeper for a reasonable time. The case 
of Giles v. Fauntleroy, 13 Md. 158, is an authority for 
saying that the profit which the innkeeper derives 
from the entertainment of the guests affords acon. 
sideration for an undertaking in some respects similar. 
The court say: “The baggage was that of a guest, 
who after paying his bill was entitled to the use of his 
room for the whole day. The agent of the landlord 
undertook to keep the trunk until four o'clock, and 
then send it to a particular steamer. And such an 
undertaking, it seems, was consistent with what a 
travelling guest had aright to expect, in accordance 
with the rules and usage of the house. Conveniences 
and facilities held out to travellers are matters which 
influence them in selecting hotels for their accommoda- 
tion, and the profit which innkeepers derive from the 
entertainment of their guests afford considerations 
for such undertakings as the one here alleged.’’ De- 
parting guests not infrequently leave baggage in care 
of the innkeeper for afew hours or afew days. to be 
called for or to be forwarded to some designated desti- 
nation. The increase of modern travel creates an in- 
creased demand for more extensive accommodations 
in this respect. With a view of influencing travellers 
in selecting their hotels, innkeepers, more or less 
generally respond to this demand, and provide in 
creased accommodations, and assume voluntarily 
duties respecting the baggage of guests thus left in 
their charge. In such case, if the liability of the inn 
keeper is that of bailee without compensation, guests 
are left with little or no protection. The cases cited 
show a tendency to enlarge it. In the case ut bar the 
baggage was left with defendant's consent, and the 
time was not unreasonable. In addition to this, for 
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the unsettled bill of the defendant in error the law 
gave the plaintiff in error a lien upon the baggage left 
in his care. Whether the baggage was left and retained 
with such a view does not aflirmatively appear, nor is 
it necessary to the lien that it should. We must treat 
the baggage as having that status which the law as- 
signs it in the absence of any thing showing that the 
plaintiff in error waived his right to the lien. His lien 
as an innkeeper would seem to involve a concession of 
his liability as an innkeeper, since the law gives the 
lien on account of his extraordinary liability. Grinnell 
y. Cook, 3 Hill, 485. If the fact that the defendant in 
error had departed without any intention of returning 
in the character of guest can be said to affect this 
proposition, then the status of the plaintiff in error 
was that of a bailee holding property upon which he 
had a lien as security for a sum due. In this character 
he was bound to ordinary diligence and ordinary care, 
and upon the demand of the baggage by the defend- 
ant in error it was not sufficient to say that it had 
been lost, or that he supposed it had been carried off 
by some drummer. The loss under such circumstances, 
is prima facie evidence of negligence, and it lies 
on the pawnee to destroy the presumption. 2 Kent 
Comm. 581; Schouler Bailm. 192; Murray v. Clarke, 2 
Daly, 102. Colo. Sup. Ct., Feb. 18, 1887. Murray v. 
Marshall. Opinion by Elbert, J. 


INSURANCE — PETROLEUM.—A policy of fire insur- 
ance upon machinery, etc., used in operating an iron 
foundry, contained the following: ‘Or if in said 
premises there be kept gunpowder, fireworks, nitro- 
glycerine, phosphorus, saltpeter, nitrate of soda, petro- 
leum, naphtha, gasoline, benzine, benzole or beuzine 
varnish, or there be kept or used therein camphene, 
spirit-gas, or auy burning fluid, or any chemical oils 
without written permission in this policy (except the 
use of refined coal, kerosene, or other carbon oil for 
lights if the same is drawn and the lamps filled by day- 
light) then, and in every such case, this policy shall 
become void.’’ Petroleum was used for fuel in the 
generating of steam for the eugine; it was keptina 
barrel under ashed, about five feet from the furnace, 
and was supplied to the place of consumption by an 
iron pipe one-half inch in diameter. Held, that this 
rendered the policy void. Penn. Sup. Ct., Oct. 6, 1886. 
White v. Western Assurance Co. Opinion by Gordon, J. 


JuRY — SEPARATION — NECESSARY.— Where one or 
more jurors withdraw from their fellows by going 
into a public privy, the rest of the jury remaining in the 
yard near by, and no other circumstances being shown 
to cast suspicion on the verdict, it will be sustained. 
In Bole’s case, 13 Sm. & M. 398, the jury was taken by 
the officer to a public hotel, and there took meals with 
other guests, but an officer was seated between them 
and such other persons. A barber was admitted to the 
jury-room to shave one of the. jurors, and the officer 
left the room, leaving him with the jury. Under these 
facts anew trial was awarded. In Rigg’s case, 26 
Miss. 51, the jury was taken to a public hotel, and took 
meals with a “crowd of guests.’’ The landlord and 
his servants had free access to a room in the hotel in 
which the jury was kept. An adjoining room was pre- 
pared for the Jury in which intoxicating liquor was 
put, and to which the ‘jurors went separately to 
drink.” The jury had “ cards, liquor, and a fiddle,” 
all of which they used during the night. The next 
morning one of the jurors, without the consent of the 
officer in charge, separated from his fellows, and paid 
a visit to his family. In Organ’s case, 26 Miss. 78, one 
of the jurors “left his fellows as they were retiring to 
consider of their verdict, and without the permission 
of the court went out of the court-house, passing, as 





he went, several persons who were in conversation, 
and remained out of the house for several minutes.” 
This was held to vitiate the verdict. In Woods vy. 
State, 43 Miss. 364, the jury, by the consent of the ac- 
cused, was permitted to disperse, and its members 
mingled with the public. Itwas held that the con- 
seut of the prisoner did not preclude him from mak- 
ing the objection, and that the separation vitiaged the 
verdict. In Durr v. State, 53 Miss. 425, one of the 
jurors was conducted by the bailiff to the house of a 
friend, a quarter of a mile distant from the court- 
house, and there took dinner by himself in a room out 
of the presence of the bailiff. Hewas ina room in the 
rear of the building, remote from the observation of 
the bailiff. The room had four entrances, and there 
were one or more persons upon the premises with 
whom it was not shown that he had no communica- 
tion. Inall these cases the verdicts were set aside, 
and new trials awarded. It will be noted that in all of 
them it was either shown that other persons had been 
brought in contact with the jury, or that there was a 
separation of the jury under such circumstances as to 
afford a reasonable presumption that communication 
was had with others. There was in euch case some- 
thing more than a remote possibility that such com- 
munication was had, though in many of the cases ob- 
servations are made by the court indicating that any 
separation of one juror from his fellows would be 
sufficient to annul the verdict unlessit was aflirma- 
tively shown that no communication was had with 
others. If a juror willfully and without necessity 
withdraws from his fellows,and goes to a place in which 
communication may be secretly had with another, his 
willful conduct, unexplained, may be sufficient to im- 
pair the faith which would otherwise be reposed in the 
integrity of his verdict. But can it be said that where, 
as in this case, several members of the jury separated 
themselves for a few moments from their fellows 
and the officer in charge, by stepping intoa privy to 
attend to the calls of nature, such conduct is calcula- 
ted to impress any unbiased mind unfavorably to 
them? It is not attempted to be shown that any one 
other than the jurors and a deputy-sheriff (who went 
into the privy while they were there, but who, it is 
affirmatively shown by his testimony, held no im- 
proper correspondence with them) was in the privy. 
It is only said that possibly some other person was 
there, and because of this possibility the verdict must 
be overturned, unless it is clearly made to appear that 
no one else was or could have been there. In other 
words, the defendant shows the court the opportu- 
nity there was for communication if there was a third 
party there tocommunicate with the jurors; and the 
existence of this third person, itis insisted, is to be 
supplied by presumption. Wedao not think the char- 
acter of the place, a public privy at a court-house, is at 
all favorable to the presumption that any one would 
be there longer than his necessities compelled him to 
be. It is not as though a juror had gone to a place to 
which the public resort and remain for social inter- 
course. Miss. Sup. Ct., April 18, 1887. Skates v. State. 
Opinion by Cooper, C. J. 


LANDLORD AND TENANT — LEASE — PETROLEUM — 
COAL OIL— GAs.— A lease provided that the property 
**shall be occupied and worked for petroleum, rock or 
carbon vil, and shall not be occupied or used for any 
other purpose whatsoever,” and “if no oil is found in 
paying quantities within four years from this date, this 
lease shall be null and void.’’ The lessee drilled a well 
which produced natural gas only. Held, that the pro- 
duction was not within the language of the lease. 
Penn. Sup. Ct., Oct. 4, 1886. Appeal of Truby. Per 
Curiam. 
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CORRESPONDENCE. 


INSTRUCTING WITNESS AS TO OBLIGATION OF OATH. 
Editor of the Albany Law Journal. 

In your paper of last week, you cite editorially 
Taylor v. State, Tex. Ct. App., 1886, as condemning the 
pragtice of adjourning a trial when a young child is 
brought up as a witness, so us to enable the child to 
be intermediately instructed as to the nature of an 
oath. It may be worth while to notice that in Com. 
v. Lynes, this practice was approved by the Supreme 
Court of Massachusetts, in a case decided October 
23, 1876 (22 Rep. 751). ** In the English practice,” said 
Gardner, J., ‘it is usual for the judge to examine an 
infant as to his competency before going before the 
grand jury, or before proceeding to trial, and if found 
incompetent for want of proper instruction, in his 
discretion, to put off the trial in order that the party 
may, in the mean time, receive such instruction as 
may qualify him to take an oath. I Russ. Crim. Ev. 
114; 2 id. 590; 1 Stark. Ev. (2d. ed.) 94; Rex v. White, 
1 Leach, 430; 2 Bacon's Abr. 577; Rex v. Milton, 1 
Car. & K. 61; Reg. v. Baylis, 4 Cox C. C. 23. The same 
practice is laid down in Greenl. Ev. (14 ed.) § 366, and 
cases cited. It is left discretionary with the court. 
where a principal witness offered is not sufficiently in- 
structed in the nature of an oath, to put off the trial 
that this may be done.”’ In the case before the Su- 
preme Court, the trial judge had put off the trial a 
day to enable the child to be instructed as to the na- 
ture of an oath. On the next day, after such instruc- 
tion, she was received as a witness, being found com- 
petent; and this action was approved by the Supreme 
Court. 

F. W. 


——_—_¢——__—— 


COURT OF APPEALS DECISIONS. 


_. following decisions were handed down Tuesday, 
June 7, 1887: 


Judgment reversed, new trial granted, costs to abide 
event—Margaretta Remsen and others, appellants, v. 
George E. Wheeler, respondent. —Judgment of Su- 
preme Court and surrogate reversed.and application 
denied—In re sale of estate of John P. Dodge, de- 
ceased.—— Judgment affirmed with costs—Joseph B. 
Moore, appellant, v. Henry P. Kidder and others, re- 
spondents.——Judgment reversed, new trial granted, 
costs to abide event—Jay Anthony, respondent, v. 
Joseph Leeret and others, appellants.——Judgment 
affirmed with costs—Fliza A. L. Hyatt, respondent, 
v. Dale Tile Manufacturing Company.—Order of 
General Term reversed, that of Special Term affirmed 
with costs in court below and here—Wm. H. Near- 
pass, trustee, etc., appellant, v. Franklin Newman, 
Jr., and others, respondents.—Judgments of courts 
below reversed and new trial granted, costs to abide 
events—Ellis R. Thomas and others, respondents, vy. 
Thomas J. Evans and others, appellants: and John B. 
Thomas, respondent.——J udgment reversed, new trial 
granted, costs to abide event—Humphrey Sisson and 
others, respondents, v. Cecelia Cummings, and others, 
appellants. ——Judgment of General Term in both 
cases of this same title modified as to the restraint im- 
posed so as to restrain it only from maintaining and 
operating any ferry between Manhattan and Staten 
Islands, and as so modified affirmed without costs to 
either party. Upon appeal of the plaintiff from so 
much of the judgment as dismissed the complaint, the 
judgment is affirmed with one bill of costs—The 
Mayor, etc., of New York, respondents, v. John H. 
Starin, the Independent Steamboat Company, the 





New Jersey Steamboat Company, David Manning ang 
otbers, appellants. ——Orders of General and Special 
Terms and proceedings of the commissioners reversed 
with costs—People ex rel. Isaac W. Peck, appellant 
v. Fire Commissioners of Brooklyn, respondents, 
Judgment affirmed with costs—Josie Teets, respond- 
ent, v. Village of Middletown, appellant.——J udgment 
affirmed with costs—Joshua J. Towle, respondent, y, 
Springfield Fire and Marine Insurance Company, ap- 
pellant.——Order of General Term reversed and that 
of Special Term affirmed with costs—Wm. A. Lewis, 
appellant, v. Charles Burton and others, respondents. 
—Judgment affirmed with costs—Marguerite Selvi, 
respondent, v. Louis Harrison and another, appellants. 
—Judgment of General Term reversed and judg- 
ment ordered on the verdict for plaintiffs with costs 
—August Noel and another, appellants, v. Frederica 
M. Kinney and others, respondents. Judgment 
affirmed and judgment absolute ordered against plain- 
tiff with costs—John H. Starin, Jr., appellant, v. Mayor, 
etc., of New York, respondents——. udgment reversed, 
new trial granted, costs to abide events—Matthew F. 
Norton, respondent, v. Bernard Dreyfuss, appellant. 
—lIn first, judgment reversed, new trial granted, 
costs to abide event, and in the second, the judgment 
was affirmed with costs—Christian T. Christensen, re- 
spondent, v. Amos F. Eno, impleaded, etc., appellants; 
two cases.——Order of General Term and county 
judge reversed, and proceedings remitted to the latter 
for a further hearing, with costs in Supreme Court and 
here—In re petition of Lewis H. Clark, a tax-payer, 
appellant, v. Andrew F. Sheldon, county treasurer, 
respondent.—Judgments affirmed with costs—Ira 
Seymour, respondent, v. Alexander McKinstry, Jr., 
and others, appellants. ——Judgment affirmed with 
costs—Henry M. Case, respondent, v. Isaac R. Pharis, 
appellant.——Order of General Term reversed and 
judgment entered on report of referee affirmed 
with costs—Wm. B. Holdsworth, master of British 
bark Besse, v. Pedro A. Belanzarun and others, re- 
spondents..—Judgment affirmed with costs—Frank- 
lin Woodruff and others, respondents, v. Fred. C. 
Havemyer and others, appellants. Judgment re- 
versed, new trial granted, costs to abide event—Alice 
Laflin, respondent, v. Buffalo and Southwestern Rail- 
road Company, appellant.——Judgment reversed, new 
trial granted costs to abide event, unless the plaintiff 
agrees to waive his damages, in which case the judg- 
ment is modified as stated in the opinion, and as so 
modified affirmed without costs to either party—John 
G. Avery, respondent, v. The New York Central and 
Hudson River Railroad Company, appellant.—— 
Judgment affirmed with costs—Ephraim Druncker, 
respondent, v. The Manhattan and the Metropolitan 
Railroad Companies, appellants. Judgment affir- 
med with costs—Flizabeth Griffith, respondent, v. 
Edward A. Morris, and others, appellants. ——Judg- 
ment reversed, new trial granted, costs to abide event 
—Asa Ellwood, and others, appellants and respondents, 
v. Albert Northop, respondent and appellant. 
Judgment affirmed with costs—Jefferson County Na- 
tional Bank, respondent, v. John C. Streeter, appel- 
lant..—Judgment affirmed with costs—Bank of Bata- 
via, respondent, v. New York, Lake Erie and Western 
Railroad Company, appellant.——Judgment and order 
affirmed with costs—Daniel G. Dorrance, Jr., respond 
ent, v. Robert J. Dean and others, appellants.— 
Judgment affirmed with costs—Wm. C. N. Swift and 
others, respondents, v. The Pacific Mail Steamship 
and the Panama Railroad Company, appellants.— 
Judgment affirmed with costs. This restores to the 
bank the stolen bonds found with the defendant—The 
Northampton National Bank, respondent, v. Amos 
M. Kidder and others, appellants. 
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CURRENT TOPICS. 





UM, horses and dogs — these are the topics that 
now excite the community. The struggle to 
allow the working-man to spend his wages on Sun- 
day in rum, in order that he may go home and 
blacken his wife’s eye; and the struggle to evade 
the provisions of the Ives-Parker pool-felony bill so 
that the community may gamble on _ horse-trots at 
a distance from the courses, are agitating the en- 
tire State. In addition we have a noble local 
grievance. The city needs money to pay for clean- 
ing streets and the like, and the common council 
have passed an ordinance for the taxation and reg- 
ulation of dogs. Have we fallen so low that we 
must tax our dogs? We commend the proper reg- 
ulation of dogs —having them collared and muz- 
zled, and the making of their owners liable for in- 
juries committed by them at all hazards, without 
regard to knowledge of their mischievous propen- 
sities. ‘‘ He that will keep a monkey, ’tis fit that 
he should pay for the glasses he breaks,” says old 
Selden —although he was speaking of the hus- 
band’s liability for the wife’s torts. So if aman 
will keep a dog let him pay for all his bitings and 
breakages. But as to this taxing, why not tax cats 
also, and canary birds, and the like? All these are 
comparatively useless, and an evident source of pos- 
sible income. Our mayor does not keep a dog, we 
believe, and he does drive fine horses, and so nat- 
urally he will incline to approve this proposed dog- 
tax, and to favor the pool scheme. But great law- 
yers have always been fond of dogs. A poet whose 
merits entitle him to be better known sings: 
“Or England’s famous magistrate, 
As ‘Pincher’ in his portrait sate; 
And Erskine shocked the British nation 
With dog in wig at consultation.” 
By the way, a neighbor to our law school keeps an 
accomplished parrot that disports itself in imitating 
us when we are lecturing to the students — we would 
favor the taxation of parrots. Our friend, the mayor, 
is a great collector of fifteenth century books. They 
are of no use—let us have them specially taxed. 
Baby-wagons are a great nuisance; tax them too. 
And bicycles by all means. By a little judicious 
attention to these small matters we can pick up 
enough to pay our way, and continue to neglect to 
enforce our excise law. But the public are struck 
with hydrophobia in one sense, and dread it in an- 
other. Cheap rum and dear dogs — that should be 
our motto. 


Lord Denman has proposed a bill ‘‘to ascer- 
tain and limit the speeches in Parliament.”” The 
Law Times says: ‘‘It runs thus: ‘Whereas dis- 
patch of business is secured by notice of time 
occupied by, and by limitation of speeches, as was 
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carried out at the Social Science Congresses at 
Edinburgh and Dublin, and at the Diocesan Con- 
ferences at Sheffield, Nottingham and Derby.’ 
With these notable precedents arrayed before them, 
the Houses are asked to decree a maximum length 
of speech —for privy councillors in either House 
an hour; for all others a quarter of an hour. For 
this purpose it is to be the duty of the clerk of each 
House to ‘record by writing the commencement of 
each speech, and at the end of one hour for privy 
councillors, and of a quarter of an hour for all 
others, the clerk shall sound such a bell as is used 
at diocesan conferences.’ Imagine the House of 
Lords called upon to adjudicate the question 
whether or no the bell which has been used to 
check some flow of exuberant verbosity was such a 
bell as is used at diocesan conferences. The bell 
might be too small, or the clapper too big. The 
only absolute safety would be to provide the clerk 
of either House with a bell which had been sancti- 
fied by actual user at a diocesan conference. There 
is however to be a loophole for speakers who re- 
ceive the truth of Brevis esse laboro obscurus fio. Tf 
when the mystic bell be sounded, and the speaker 
has resumed his seat, no one rises to continue the 
debate, the privy councillor may have an hour 
more, and the non-privy councillor a quarter of an 
hour more, ex gratia. It is difficult to conceive a 
chancellor of the exchequer unfolding the elaborate 
details of a budget without at least one of these 
hours of grace. Or else he will be bound to tie up 
the clapper of the diocesan bell.” This is an ex- 
cellent proposition. It would be well to extend it 
to the opinions of the law lords. It was found 
necessary once to choke off the judges of the Su- 
preme Court of New Hampshire by legislative enact- 
ment. We should recommend the ringing of the bell 
down in West Virginia. A bell as the warning agent 
seems @ very appropriate agent — it is a sensible 
use of the idea of the chestnut bell. Let the bell 
ring, and let there be no nights when ‘‘ curfew 
shall not ring,” say we. 


Once in a great while an English judge does say 
a really good thing, and the following is one of the 
best: ‘‘There is a story current about a supposed 
meeting of the judges to consider a jubilee address 
to the queen, which is an obvious adaptation to 
that event of an incident which we believe really 
occurred with reference to another matter. When 
the address to the queen at the opening of the 
Royal Courts was under consideration by the judges, 
one very eminent judge of appeal objected to the 
phrase ‘conscious as we are of our own shortcom- 
ings.’ ‘Iam not conscious of my shortcomings,’ 
he said, ‘and if I were I should not be so foolish as 
to say so;’ whereupon a learned lord justice blandly 
observed, ‘suppose we say ‘conscious as we are of 
each other’s shortcomings.’ ” 


The Montreal Legal News finds fault with the 
United States Supreme Court for adjourning from 
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May till October with a thousand causes unheard, 
and the Chicago Legal News echoes the complaint, 
calls it ‘‘a disgrace,” and adds: ‘*No new court 
would be tolerated with such a practice, and this 
practice is only allowed because the court is rusty 
with age, and it has existed for so many years. The 
judges of the Supreme Caurt are no better than the 
president of the United States. What would be 
said of President Cleveland if he should issue an 
executive order that the doors of the executive 
office would be closed till October? We should 
hear talk of his impeachment at the next session of 
Congress. Remove the dust of ages from the prac- 
tice of the court, and let it continue its work as the 
president and heads of departments do. The inter- 
ests of the people demand it, and if they cannot 
comply, the judges who are unable to properly at- 
tend to their duties should resign. It grieves us 
that we should not be able to defend our court from 
a foreign censure, but truth will not permit it.” 
This is a very foolish censure, born of excusable ig- 
norance on the part of the ‘‘ foreign” censurer, and 
of inexcusable forgetfulness on the part of our es- 
teemed contemporary. The judges are not loafing 
from May till October, but much of the time they 
are holding circuits, as required by the law of the 
land. They ought not to be so required to do, and 
they should be at liberty to continue their proper 
court for two or three months longer, but it is not 
their fault. We take it for granted that much of 
their vacation is occupied in examining cases held 
over and in writing opinions. Their session is con- 
tinuous from October to May, except that they do 
not sit in February. Our Court of Appeals on the 
other hand adjourns every few weeks for two or 
three weeks, and sits not at all in July and August. 
There is a limit to human capacity and endurance, 
and the judges of both these courts work up to it. 





We publish in another column some comments by 
the Central Law Journal on the “ pool bill,” which 
show that we have a very respectable indorser of 
our notions on the subject. The Central speaks of 
the Legislature’s leaning to virtue’s side for seven 
months of the twelve, but it reminds readers that 
these are not good horse-racing months. If the 
Legislature had legalized the felony during the 
seven months and denounced it during the five, we 
should have thought better of it. But then the 
State would have made no profits out of the gam- 
bling business. By the way, why not make the 
State a partner in the Wall street stock-gambling? 


Another book from the mill of Mr. Austin Abbott, 
which grinds not slowly but exceedingly fine. This 
time it is a ‘‘ New Practice and Forms,” adapted to 


the codes of procedure. Mr. Abbott originally pro- 
duced the best work on the subject of pleadings 
and forms, and he has constantly improved it in the 
various editions. We now have the first volume, 
to be followed shortly by another now in press, of 
practice and forms exclusive of pleadings. The 
author describes the various steps in an action from 


>. 








first to last, and accompanies each step by its ap. 
propriate forms, and comments on the pertinent de- 
cisions. It is a pleasure to have the opportunity 
of commending so useful and so conscientious a 
book, the result of years of patient study, reflection 
and experience. Our profession owe a great deal 
to Mr. Abbott, who has been willing to devote 
himself to such helpful service. When some one 
asked Turner, the great painter, what he mixed his 
colors with, he replied, ‘‘ with brains!” So Mr, 
Abbott puts brains, and not only brains, but work 
of the severest sort into all his books. The result 
is that they have become indispensable. This work 
is published in very acceptable form by Baker, 
Voorhis & Co., of New York. 


———_»>—__——_ 


NOTES OF CASES. 
N Bigelow v. Shaw, Michigan Supreme Court, 
April 14, 1887, it was held that the owner of 
the soil under a mill-dam constructed across a run- 
ning stream may cut and remove ice formed on the 
surface of the dam, if he does not thereby diminish 
the flow of water, or otherwise injure the proprietor 
of the water-power by so doing. The court said: 
‘*We think the circuit judge was right in his con- 
clusion of law that the ice belonged to the plaintiff. 
Shankwiler and Garling, in acquiring title under 
the mortgage to the Albion College Endowment 
Fund Company, did not obtain any title in the land 
flowed, or in the water itself, but a mere right to 
raise the water to a Certain head at the flume, and 
thereby overflow the land. While the proprietor 
of the soil thus overflowed could not draw this 
water off by drains or canals, so as to injure the 
use of the same by the mill-owners, he would have 
beyond question the right to use it for watering his 
cattle, or irrigating his lands for domestic purposes, 
and for any reasonable profit or advantage which 
did not, in a perceptible and substantial degree, 
impair the operation of the flouring mill. And the 
almost uniform authority is that he may take and 
carry away the water, when formed into ice, pro- 
vided he does not thereby appreciably diminish the 
head of water at the dam of the mill-owner. Cwm- 
mings v. Barrett, 10 Cush. 186; Ham v. Salem, 100 
Mass. 350; State v. Potmeyer, 33 Ind. 402; 8. C., 5 
Am. Rep. 224; Edgerton v. Huff, 26 Ind. 36; Julien 
v. Woodsmall, 82 Ind. 568; Brookville and Metamora 
Hydraulic Co. v. Butler, 91 Ind, 134; 8. C., 46 Am. 
Rep. 580; Paine v. Woods, 108 Mass. 160; Stevens v. 
Kelley (Me.), 6 Atl. Rep. 868. The owner of the 
soil under the water is ordinarily the sole and ex- 
clusive owner of the ice forming upon such water. 
And this is not confined to ponds, forming or being 
entirely upon a person’s premises, but his riparian 
ownership of the bed of the stream will carry with 
it the right to the ice forming upon the surface of 
such stream, as far as his riparian right to the soil 
extends. Lorman v. Benson, 8 Mich. 18; People's 
Ice Co. v. The Excelsior, 44 Mich. 229; 8. C., 38 Am, 
Rep. 246; Washington Ice Co. v. Shortall, 101 Til. 46; 
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9, C., 40 Am. Rep. 196; Village of Brooklyn v. Smith, 
104 Ill. 429; S. C., 44 Am. Rep. 90. And in all the 
reported cases I can find, except two, it is expressly 
held, in a case like the one at bar, that the land-owner 
has the exclusive right to the ice, and to gather 
and sell it for his own benefit, provided he does 
not thereby impair to a perceptible and substantial 
extent the flow of water for mill purposes, and that 
the mill-owner has no right whatever to such ice. 
This right results from and grows out of the title 
to the bed of the stream, and such use of the water 
asresults therefrom. Stevens v. Kelley, 6 Atl. Rep. 
968; Gould Waters, § 191; Paine v. Woods, 106 Mass, 
160-172; Brookville and Metamora Hydraulic Co. v. 
Builer, 91 Ind, 184; 8. C., 46 Am. Rep. 580; Dodge 
y. Berry, 26 Hun, 246; Marshall v. Peters, 12 How. 
Pr. 218; Washington Ice Co. v. Shortall, 101 Ill. 46; 
$.0.,40 Am. Rep. 190. In Mill River, ete., Manuf’g 
(o, v. Smith, 34 Conn. 462, the court held that the 
mill-owner had an interest in the ice, and a right to 
have it remain where it was, upon the ground that 
removing it would injure the mill-owner by lessen- 
idg his supply of water, but the court did not hold 
that the mill-owner had any right to remove and 
sell the ice himself. In this case we have a posi- 
tive finding of the circuit judge that the removal 
of this ice did not ‘decrease the capacity of the 
mill-pond to furnish power to run said mill, and 
was no injury to said water-power.’ There is one 
other case that holds that the ice is the property of 
the owner of the easement to flow. Myer v. Whita- 
ker, 5 Abb. (N. C.) 172. It is however the decis- 
ion of a single judge, and the reasoning is not sat- 
isfactory. It was considered and disapproved in 
the same State in Dodge v. Berry, 26 Hun, 246. In 
the case of Wood v. Fowler, 26 Kans. 682; S. C., 
40 Am, Rep. 330, the court held, in opposition to 
the rule prevailing in this State, that upon naviga- 
ble streams the title of the riparian owner of the 
soil was limited to the bank of the stream, and that 
therefore the ice forming upon such streams be- 
longed to the general public, or the State as the 
representative of that public; but the court recog- 
nizes the doctrine that upon a stream not naviga- 
ble, the ice would be the property of the riparian 
owner of the bed of the stream. It is contended 
by the counsel for the defendant that this court 
held in Higgins v. Kusterer, 41 Mich. 318; 8. C., 32 
Am. Rep. 160, that ice was personal property, and 
belonged to the possessor of the water, and that in 
the case before us the possession of the water where 
this ice was cut was in Shankwiler and Garling; 
that they could control this overflow at will, and 
without such overflow no ice could be produced. 
In other words, they had the right to flow these 
premises and form thereby a pond thereon, but 
they were not obliged to do so. They could, if 
they saw fit, draw off the water to the natural bed 
and limit of Ryan Creek, as it was before said dam 
was built, and prevent the plaintiff from gathering 
ice by removing the water upon which it must 
form; and having the right to move and control 
the water at their pleasure, they have the exclusive 





possession of it to all intents and purposes, which 
carries the ownership of the ice, as the counsel 
claims, from the language of the opinion in Higgins 
v. Kusterer.” To the same effect, Stevens v. Kelley, 


78 Me. 445; S. C., 57 Am. Rep. 813. 


In Roche v. Brooklyn City & N. R. Co., New York 
Court of Appeals, April 19, 1887, an action against 
a railroad company for damages for personal in- 
juries, testimony of a third party that the plaintiff, 
some days after the accident, stated that she was 
then suffering pain in her arm, is inadmissible to 
corroborate evidence as to the injury and its ex- 
tent. Peckham, J., said: ‘‘ Prior to the time when 
parties were allowed to be witnesses, the rule in 
this class of cases permitted evidence of this na- 
ture. Caldwell v. Murphy, 11 N. Y. 416; Werely v. 
Persons, 28 id. 344. These cases show that the evi- 
dence was not confined to the time of the injury, or 
to mere exclamations of pain. The admissibility 
of the evidence was put, in the opinion of Judge 
Denio, in 11 N. Y. swpra, upon the necessity of the 
case, as being the only means by which the condi- 
tion of the sufferer as to enduring pain could, in 
many instances be proved. Substantially the same 
class of evidence was admitted in England, and 
for the same reason. See cases cited in 11 N. Y. 
In Massachusetts too the same rule was applied. 
Bacon v. Chariton, 7 Cush, 581, cited and approved 
in Roosa v. Boston Loan Co., 132 Mass. 439. After 
the adoption of the amendment to the Code, per- 
mitting parties to be witnesses, the question under 
discussion was somewhat mooted in Reed v. Rail- 
road, 45 N. Y. 574, by Allen, J., in the course of 
his opinion, although the precise point was not be- 
fore the court. The question there under discus- 
sion was as to the correctness of permitting the 
plaintiff to prove his declarations made at the time 
he was doing some work, to a third person, as to 
the state of his health. That is not exactly like 
the case of complaints, made, not as to a state of 
health, but as to a then present existing pain at the 
very spot alleged to have sustained injury, and 
proved so by other evidence; still the remarks of 
Judge Allen, on this kind of evidence in general, 
bear strictly upon the matter herein discussed. He 
reviewed in his opinion some of the above cases 
and others, and claimed that the courts had admit- 
ted the evidence from the necessity of the case, as 
being the only method by which the condition of 
the party could be shown fully and completely, not 
only as to appearances, but also as to suffering. 
But there was no agreement by the court upon that 
branch of the case, the judgment going upon an- 
other ground. The case of Hagenlocher v. Brooklyn 
Railroad, 99 N. Y. 186, decides that even since the 
Code, evidence of exclamations indicative of pain 
made by the party injured is admissible. The case 
does not confine proof of these exclamations to the 
time of the injury. The question was asked of the 
plaintiff's mother: ‘How long after injury was 
your daughter confined in the bed? Answer. She 
was for about four weeks. Question. What ex- 
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pressions did she make, or what manifestations, 
showing that she suffered pain?’ This shows there 
was no confinement of the evidence to the time of 
the injury. The evidence given however was of 
screams when the plaintiff’s foot was touched, and 
of her exclamations of pain when even the sheet 
was permitted to touch the foot. The evidence 
was permitted on the ground that it was of a na- 
ture which substantially corroborated the plaintiff 
as to her condition. Having thus admitted evi- 
dence of this kind since the adoption of the Code 
amendment permitting parties to be witnesses, the 
question is whether there is such a clear distinction 
between it and evidence of simple declarations of a 
party that he was then suffering pain, but giving 
no other indications thereof, as to call for the adop- 
tion of a different rule. It seems to us that there 
is. Evidence of exclamations, groans and screams 
is now permitted, more upon the ground that it is 
a better, and clearer, and more vigorous descrip- 
tion of the then existing physical condition of the 
party by an eye-witness than could be given in any 
other way. It characterizes and explains such con- 
dition. Thus, in the very last case cited, it was 
shown that the foot was very much swollen, and 
so sore that the sheet could not touch it. How 
was the condition of soreness to be shown better 
than by the statement that when so light an article 
as a sheet touched the foot the patient screamed 
with pain? It was an involuntary and natural ex- 
hibition, and proof of the existence of intense sore- 
ness and pain therefrom, True, it might be simu- 
lated, but this possibility is not strong enough to 
outweigh the propriety of permitting such evidence 
as fair, natural and original corroberative evidence 
of the plaintiff as to his then physical condition. 
Its weight and propriety are not therefore now sus- 
tained upon the old idea of the necessity of the 
case. But evidence of simple declarations of a 
party, made some time after the injury, and not to 
a physician for the purpose of being attended to 
professionally, and simply making the statement 
that he or she is then suffering pain, is evidence of 
a totally different nature, is easily stated, liable to 
gross exaggeration, and of a most dangerous ten- 
dency, while the former necessity for its admission 
has wholly ceased. As is said by Judge Allen in 
Reed v. Railroad, supra, the necessity for giving 
such declarations in evidence, where the party is 
living and can be sworn, no longer existing, and 
that being the reason for its admission, the reason 
of the rule ceasing, the rule itself, adopted with re- 
luctance and followed cautiously, should also cease. 
With the rule as herein announced there can be no 
fear of a dearth of evidence as to the extent of the 
injury, and the suffering caused thereby. The 
party can himself be a witness if living, and if 
dead the suffering is of no moment, as it cannot be 
compensated for in an action by the personal repre- 
sentative under the statute, and the exclamations 
of pain, the groans, the sighs, the screams, can still 
be admitted. But we are quite clear that the bald 








statement, made long after the injury, by the party 
that he suffers from pain, ought not to be admitted 
as in any degree corroborative of his testimony as 
to the extent of his pain.” Danforth, J., dissented, 


In Importers and Traders’ Nat. Bank y, Shaw, 
Massachusetts Sup. Jud. Court, May 9, 1887, it was 
held that notice of non-payment of a note indorsed 
by a copartnership is sufficiently served on the firm 
if sent through the post-office to what was its place 
of business at the time when the note was given, in 
the absence of knowledge on the part of the holder 
of removal; and such knowledge is not to be in. 
ferred from knowledge that the indorsers had 
failed, and assigned to one who was winding up 
their affairs for the benefit of the creditors at the 
former place of business; and the notice would be 
sufficient to hold a member of the firm, even if the 
holder knew that he was absent, but had a resi- 
dence in a neighboring town. The court said: 
‘*The notice was sufficient, because sent to the 
proper address of the indorsers when the note was 
issued, and the plaintiff had no notice or knowl- 
edge of a change. Bank of Utica v. Phillips, 3 
Wend. 408; Saco Nat. Bank v. Sanborn, 63 Me. 340: 
Rowland v. Rowe, 48 Conn, 432. It is argued that 
it was put on inquiry by knowledge of the failure 
and assignment, and that it is affected by the 
knowledge or the probable results of inquiries by 
its agents, the Boston bank and the notary, through 
whom demand was made upon the maker. But 
they were its agents to make demand upon the 
maker only — not to give notice to prior indorsers, 
Church v. Barlow, 9 Pick. 547; Phipps v. Milbury 
Bank, 8 Mete. 79. There was nothing in the as- 
signment to indicate that the firm did not remain 
in its place of business. But if the plaintiff had 
made inquiry and been informed of all the facts, 
the court might well have found that the notice 
was rightly given. It is a fair inference from the 
evidence that the place of business for continuing 
and settling up the affairs of the firm was used as 
the place of presenting notices of protest to the 
firm, and that the defendant knew that such no- 
tices were given to the firm there, and were re- 
ceived and kept by Wyman, and the court would 
have been fully justified in inferring that Wyman 
had authority from the defendant to receive such 
notices sent to the firm at the place where he 
was carrying on its business; and the inference 
would not be weakened by the fact that the de- 
fendant studiously avoided, personally or by his 
counsel, taking the notices from Wyman, or giving 
him any instructions in regard to them. If the 
plaintiff had known that the defendant resided in 
Newton, and had known the other facts disclosed 
at the trial, we think that the notice would have 
been sufficient. See Berridge v. Fitzgerald, L. RB. 
4 Q. B. 641; Bank of America v. Shaw, 142 Mass. 
290.” See House v. Vinton Nat. Bk., 43 Ohio St. 346; 
8. C., 54 Am. Rep. 813, 
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MA RRIAGE—WHAT CONSTITUTES—POWER 
OF LEGISLATURE T0 REGULATE. 


SUPREME COURT OF KANSAS, MARCH 4, 1887. 


STATE v. WALKER.* 


The mutual present assent to immediate marriage, by per- 
sons capable of assuming that relation, is sufficient to 
constitute marriage at common law; and in Kansas the 
Legislature has full power, not to probibit, but to pre- 
scribe reasonable regulations relating to marriage, and 
prescribes penalties against those who solemnize or con- 
tract marriage contrary to statutory command. 

Punishment may be inflicted upon these who enter the mar- 
riage relation in disregard of the prescribed statutory 
requirements, without rendering the marriage itself void. 

Under section 12 of the marriage act, all persons who enter 
the marriage relation, and live together as man and wife 
without complying with the conditions and regulations of 
the act, are guilty of a misdemeanor, and subject to the 
punishment imposed by that section. 


_ Lfrom Jefferson county. 


E.C. Walker and Lillian Harman were prosecuted 
in the District Court of Jefferson county for a violation 
of section 12 of the marriage act, which reads as fol- 
lows: ‘‘ That any persons, living together as man and 
wife, within this State, without being married, shall 
be deemed guilty of a misdemeanor, and on conviction 
thereof shall be fined in a sum of not less than $500, 
nor more than one $1,000, or be imprisoned in the 
county jail not less than thirty days, nor more than 
three months.’’ Comp. Laws, 1879, p. 539. At the trial, 
which was had witha jury, Moses Harman, the father 
of Lillian Harman, testified that on September 19, 
1886, his daughter, Lillian, and E. C. Walker entered 
into what he called an ‘ autonomistic marriage,’’ at 
his home, in the presence of himself and two other 
persons. On that occasion, a statement concerning 
the compact or union about to be entered into was 
read by the witness, then followed a statement made 
by E. C. Walker, which was responded to by Lillian 
Harman, and the ceremony was terminated by another 
short statement from the witness. The statements 
were published in the Lucifer, a newspaper edited by 
the witness, and the account there given was read in 
evidence, and is as follows: 

“ AUTONOMISTIC MARRIAGE PRACTICALIZED. 

“While distinctly denying the right of any citizen or 
citizens, whether minority or majority, to inquireinto 
our private affairs, or to dictate to us as to the man- 
ner in which we shall discharge our private duties and 
obligations to each other, we wish it understood that 
we are not afraid nor ashamed to let the world know 
the nature of the civil compact entered into between 
Lillian Harman and Edwin C. Walker, at the home of 
the senior editor of ‘ Lucifer,’ on Sunday, the.nine- 
teenth of September, 1886, of the common calendar. 
As our answer then to the many questions in regard 
thereto, we have reproduced as near as possible the 
aforesaid proceedings. 

“(1) M. Harman, father of Lillian Harman, one of 
the parties to this agreement or compact, read the 
following, as a general statement of principles in re- 
gard to marriage: ‘ Marriage, by which term we mean 
the various attractions, sentiments, arrangements, and 
interest, psychical, social, material, involved in the 
sex-relations of men and women, is, or should be, dis- 
tinctively a personal matter, a strictly private affair. 
There are, or shuuld be, but two parties to this arrange- 
ment or compact, aman and a woman; or perhaps we 
should say, a woman and a man, since the interests, 


* 13 Pacific Reporter, 279. 





the fate of woman is involved, for weal or woe in mar- 

riage, to a far greater extent than is the fate or inter- 

ests of man. Some one has said, ‘ marriage is for man 

only an episode,while for woman it is the epoch of her 

life.’ Heuce it would seem right and proper, that in 

all arrangements pertaining to marriage, woman 

should have the first voice or control. Marriage looks 

to maternity, motherhood, as its most important re- 

sult or outcome, and as dame nature has placed the 

burden of maternity upon woman, it would seem that 

marriage should be emphatically and distinctively 

woman's work, woman’s institution. It need not be 

said that this is not the common, the popular, and 

especially the legal view of marriage. The very 

etymology itself of the word tellsa very different story. 

Marriage is derived from the French word ‘mari,’ 

meaning the ‘husband.’ And never did the etymology 

of a word more truly indicate its popular and legal 

meaning than does the etymology of this one. Mar- 

riage, as enforced in so-called Christian lands, as well 

as in most heathen countries, is pre-eminently 

man’s affair, man’s institution. Its origin (mythologic 
origin) declares that woman was made for man, not 
man for woman, not each for the other. History 
shows that man has rule2 over woman as mythology 
declares he should do; and the marriage laws them- 
selves show that they were made by man for man’s 
benefit, not for woman’s. Marriage means, or results 
in the family as an institution, and the laws and cus- 
toms pertaining thereto make man the head and auto- 
crat of the family. When a woman marries, she 
merges her individuality as a legal person into that of 
her husband, even to the surrender of her uname, just 
as chattel slaves were required to take the name of 
their master. Against all such invasive laws and un- 
just discriminations, we as autonomists hereby most 
solemuly protest. We most distinctly and positively 
reject, repudiate, and abjure all such laws and regula- 
tions; and if we ever have acknowledged allegiance 
to these statute laws regulating marriage, we hereby 
renounce and disclaim all such allegiance. To par- 
ticularize and recapitulate: Marriage being a strictly 
personal matter, we deny the right of society, in the 
form of church and State, to regulate it or interfere 
with the individual man and woman in this relation. 
All such interference, from our standpoint, is regar- 
ded as an impertinence, and worse than an imperti- 
nence. To acknowledge the right of the State to dic- 
tate to usin these matters is to acknowledge ourselves 
the children or minor wards of the State, not capable 
of transacting our own business. We therefore most 
solemnly and earnestly repudiate, abjure and reject 
the authority, the rites and ceremonies of church and 
State in marriage, as we reject the mummeries of the 
church in;the ceremony called baptism, and at the 
bed-side of the dying. The priest, or other State 
official, can no more prepare the contracting parties 
for the duties of marriage: than he can prepare the 
dying for life in another world. In either case, the 
preparation must be the work of the parties immedi- 
ately concerned. We regard all such attempts at 
regulation on the part of church and State as not only 
an impertinence, not only wrong in principle, but 
disastrous to the last degree in practice. Here, as 
everywhere else in the realm of personal rights and 
reciprocal duties, we regard intelligent choice (un- 
trammeled voluntaryism) coupled with responsibility 
to natural law for our acts,as the true and only basis of 
morality. As a matter of principle we are opposed to 
the making of promises on occasions like this. The 
promise to ‘ love and honor" may become quite impos- 
sible of fulfillment, and that from no fault of the 
party making such promise. The promise to ‘love, 
honor and obey, so long as both shall live,’ commonly 





exacted of woman, we regard as a highly immoral prom- 
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ise. It makes woman the inferior (the vassal) of her 
husband, aud when, from any cause, love ceases to 
exist between the parties, this promise binds her todo 
an immoral act, viz.: It binds her to prostitute her 
sex-hood at the command of an unloving and unlove- 
able husband. For these and other reasons that will 
readily suggest themselves, we as autonomists prefer 
not to make any promises of the kind usually made 
as part of marriage ceremonies.’ 

“ (2) E. C. Walker, as one of the contracting parties, 
made the following statement: ‘This is a time for 
clear, frank statement. While regarding all public 
marital ceremonies as essentially and ineradicably in- 
delicate (a pandering to the morbid, vicious, and med- 
dlesome element in human nature), I consider this 
form the least objectionable. I abdicate in advance 
all the so-called * marital rights’ with which this 
public acknowledgment of our relationship may invest 
me. Lillian is and will continue to be as free to re- 
pulse any and all advances of mine as she has been 
heretofore. In joining with me in this love and labor 
union, she has not alienated a single natural right. 
She remains sovereign of herself, as I of myself, and 
we severally and together repudiate all powers legally 
conferred upon husbands and wives. In legal mar- 
riages, woman surrenders herself to the law and to 
her husband, and becomes a vassal. Here it is dif- 
ferent; Lillian is now made free. In brief, and in ad- 
dition: I cheerfully and distinctly recognize this 
woman’s right to the control of ber own person; her 
right and duty to retain her own name; her right to 
the possession of all property inherited, earned, or 
otherwise justly gained by her; her equality with me 
in this copartnership; my responsibility to her as re- 
gards the care of offspring, if any, and her paramount 
right and custody thereof, should any unfortunate 
fate dissolve this union. And now, friends, a few 
words especially to you. This whole private compact 
is here announced, not because I recognize that you, or 
society at large, or the State, have any right to inqnire 
into or determine our relations to each other, but 
simply as a guarantee to Lillian of my good faith 
toward her. And to this I pledge my honor. 

(3) Lillian Harman then responded as follows: ‘I 
do not care to say much; actions speak more clearly 
than words often. I enter into this union with Mr. 
Walker of my own free will and choice, andI agree 
with the views of my father and of Mr. Walker as just 
expressed. I make no promises that it may become 
impossible or immoral for me to fulfill, but retain the 
right to act, always, as my conscience and best judg- 
ment shall dictate. I retain also my full maiden name, 
asIam sureit is my duty to do. With this under- 
standing, I give to him my hand in token of my trust 
in him, and of the fidelity to truth and honor of my 
intentions toward him.’ 

“Then M. Harman, said: ‘* As the father, a natural 
guardian of Lillian Harman, I hereby give my consent 
tothis union. I do not ‘give away the bride,’ as I 
wish her to be always the owner of her person, and to 
be free always to act according to her truest and 
purest impulses, and as her highest judgment may 
dictate.’ ”’ 

It was expressly admitted that no license for the 
marriage of the defendants had been obtained,and that 
no marriage ceremony was performed by any judge, 
justice of the peace, or licensed preacher of the gospel, 
and that neither of the defendants belonged to the 
society of Friends or Quakers. The proceedings men- 
tioned were followed by the matrimonial cohabitation 
of the defendants. Upon this testimony, the jury re- 
turned a verdict of guilty. Motions in arrest of judg- 
ment, and for a new trial, were filed and overruled, 
and the judgment of the court was that the defendant 
E. C. Walker be confined in the county jail fora 











period of seventy-five days, and the defendant Lillian 
Harman for a period of forty-five days, and that the 
defendants pay the costs of the action, and stand com. 
mitted to the jail of the county until payment is made, 


The defendants appealed. 


Overmeyer & Safford and G. C. Clemens, for appel- 
lants. 


S. B. Bradford, attorney-general, and F. W. Gilluly, 
for State. 


JounsTon, J. The questions to be determined upon 
this appeal arise upon an instruction given to the 
jury upon the trial, in which it was said, that “ if the 
defendants, at the time alleged in the information, 
and in this State, agreed to live together as husband 
and wife, without baving a license to be married, and 
without having a marriage solemnized by a judge, jus- 
tice of the peace, or licensed minister of the gospel, 
and in pursuance of such agreement lived together in 
this county, they would be guilty of the offense 
charged in the information.’”’ The instruction js 
founded upon the marriage act, and the manifest 
theory of the court is that the law of Kansas has pro- 
vided rules regulating the marriage contract, and has 
prescribed a penalty or punishment for those who 
live together as man and wife without observing its 
requirements. In behalf of the appellants, itis urged 
that what was said and done by them was sufficient 
to constitute marriage at common law. It is claimed 
that the formalities prescribed by statute are not 
essential to the validity of the maraiage, and that, as 
the contract of marriage between the defendants was 
not void, they are not punishable for failing to observe 
the statutory requirements in entering into the mar- 
riage contract, and that therefore the instruction 
given was erroneous. 

The correctness of the instruction depends upon the 
proper interpretation of the marriage act. The first 
section of the act provides that a marriage contract 
shall be considered in law as a civil contract, to which 
the consent of the parties is essential, and that the 
ceremony may be regarded either as a civil ceremony 
or as a religious sacrament; but it provides that “the 
marriage relation shall only be entered into, main- 
tained, or abrograted, as provided by law.’ The 
second section provides that consanguinity shall bean 
impediment to marriage; and all marriages within 
the forbidden degrees of consanguinity are declared to 
be incestuous and void. The third section declares 
that all persons who contract, license, or solemnize an 
incestuous marriage, shall be guilty of a misdemeanor, 
and subject to fine and imprisonment. The fourth sec- 
tion declares a penalty against any person who shall join 
others in marriage before a license has been issued by 
the probate judge. The fifth section provides that the 
probate judge shall issue a license to all persons legally 
entitled to the same upon application, and prescribes 
the form of the license. In the sixth section the pro- 
bate judge is required to make a record of the licenses 
issued by him, as well as of the return indorsed upon 
the license by the person performing the marriage 
ceremony, and state the fee to which he is entitled. 
The seventh section visits a penalty upon the probate 
judge who refuses or neglects to issue a license to 4 
person legally entitled thereto, when application is 
made, or who neglects to make a record of the license 
issued, or the return indorsed thereon. The eighth 
section empowers the probate judge to administer 
oaths and exaraine witnesses with reference to the 
right of persons who apply to him for license to a 
sume the marriage relation, and also prescribes & pen- 
alty for issuing a license to persons not legally entitled 
thereto. The ninth section provides that marriages 
contracted outside of this State, and which are valid 
where contracted, shall be deemed valid in this State. 
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The tenth section provides that every judge, justice 
of the peace, or licensed preacher of the gospel may 
perform the marriage ceremony in this State, and 
shall certify on the back of the license the fact of the 
marriage, and the date thereof, and cause the license 
to be returned to the probate judge within thirty 
days. Tothat section is added a proviso that mar- 
riages solemuized among the society of Friends or 
Quakers, in accordance with their forms and usage, 
shall be good and valid, and shall not be affected by 
the provisions of the marriage act. The eleventh sec- 
tion provides that the books of record of marriage 
licenses, and the entries therein certified to by the 
probate judge, under his official seal, shall be evidence 
in all courts. The twelfth section, and the one under 
which this prosecution is brought, provides that *‘ any 
persons living together as man and wife within this 
State, without being married, shall be deemed guilty 
of a misdemeanor,”’ etc.; and the thirteenth section 
provides that all records heretofore kept relating to 
marriages shall be delivered to the probate judge in 
the county within thirty days after the taking effect 
of the act. 

It is palpable that the leading ideaand purpose of 
this act is to compel publicity, and to require a record 
to be made of the marriages contracted in Kansas. By 
the terms of the act, marriage is declared to be a civil 
contract, the essential feature of which is the consent 
of the parties. No particular ceremony or form of 
solemnization is prescribed or required. The settled 
doctrine of the law to be applied in a case where the 
validity of a marriage is drawn in question is, that in 
the absence of all civil or statutory regulations, the mu 
tual present assent to immediate marriage by persons 
capable of assuming that relation is sufficient, with- 
out any formal solemnization. Such a contract con- 
stitutes a marriage at common law, and its validity 
will be sustained, unless some statute expressly de- 
clares it to be void. Meister v. Moore, 96 U.S. 76; 1 
Bish. Mar. & Div. §§ 279, 280, 283, et seq., and numerous 
cases there cited. It may also be conceded to be well 
established that marriage, being a natural right, and 
existing before the statutes, is favored by the law; 
and that all statutory regulations, if the language will 
permit, are to be construed as merely directory. ‘The 
doctrine has become established in authority that a 
marriage, good at the common law, is good, notwith- 
standing the existence of any statute on the subject, 
unless the statute contains express words of nullity.’’ 
1 Bish. Mar. & Div. § 283. It is also true, that accord- 
ing tothe terms of the marriage act, the only mar- 
riage contracts declared to be void are those entered 
into between persons closely allied in blood, which are 
everywhere prohibited: Nosuch relationship existed 
between the defendants; nor isit shown that there 
was any impediment to their marriage. The penalties 
inflicted by other provisions of the statute upon officers 
and those who fail to observe the required formalities, 
do not necessarily render a consensual marriage void ; 
but this does not meet the charge against the defend- 
ants, nor render erroneous the instruction of the 
court. If the question involved in the case was whether 
the marriage was void or voidable, orif the legitimacy 
of children were in question, the argument of the de- 
fendants would be more applicable; and yet we are 
not prepared to say that the contract between the de- 
fendants is a common-law marriage. The question 
actually presented is whether the Legislature intended 
to inflict punishment on those who entered the mar- 
riage relation without observing the statutory regula- 
tions. The Legislature has full power, not to prohibit, 
but to prescribe reasonable regulations relating to 
marriage; and a provision making it an offense, and 
punishing those who solemnize or contract marriage 





contrary to statutory command, is within the legisla- 
tive authority. Punishment may be inflicted on those 
who enterthe marriage relation in disregard to the 
prescribed statutory conditions, without rendering the 
marriage itself void. 

In Teter v. Teter, 101 Ind. 129; S. C.,5L Am. Rep. 
742, the Supreme Court of Indiana, while bolding that 
ceremonial rites were not indispensable, and that the 
intention to assume the relation of husband and wife, 
attended by pure and just motives, and accompanied 
by an open acknowledgment of that relation, is suffic- 
ient to constitute marriage, stated that “* persons may 
be punished for not obtaining licenses to marry, or for 
not taking steps to secure a proper record of the mar- 
riage; but there may nevertheless be a valid mar- 
riage.’”” Mr. Bishop says that “ this rule seems not to 
be peculiar to the common law. It exists also in Sicily 
and in Scotland, where marriages contrary to the 
established forms are frequent, and no question re- 
mains as to the validity. The law imposes severe 
penalties upon the parties, the celebrator, and the 
witnesses.”” 1 Bish. Mar. & Div., § 287. This, in our 
opinion, is the legislative purpose and expression in 
enacting section 12 of the marriage act. The provision 
imposing a penalty upon those who live together as 
man and wife, without being married, is a part of the 
marriage act,wherein it is provided how marriage con- 
tracts may be entered into and solemnized. In the 
first section of the act, itis provided that the mar- 
riage relation shall only be entered into in the manner 
provided by law. It proceeds to state what the man- 
ner is, and then prescribes penalties that are to be 
visited on all who disregard the rules laid down. It 
is to be observed that the law relating to marriage was 
changed in 1867, at which time the words were added 
to the first section that ‘‘the marriage relation shall 
only be entered into, maintained, or abrogated as 
provided by law.” At the same time, the twelfth sec- 
tion was added, providing the punishment which the 
defendants are now seeking toescape. These changes 
were not idly made, but were manifestly intended to 
compel compliance with the formalities and conditions 
prescribed. It is evident from the penalties imposed 
that the Legislature deemed the enforcement of the 
statutory regulations as important and beneficial, not 
only to the parties contracting marriage, but to society 
at large as well. The probate judge is to be punished 
if he issues alicense to those not entitled to one; 
magistrates and ministers of the gospel are forbidden 
under heavy penalties to marry persons before a 
license has been obtained; and the probate judge is 
declared guilty of an offense if he fails to properly re- 
cord the license and the return thereon. By these and 
other penalties, the Legislature undertook to prevent 
the officers and ministers from authorizing or solemn- 
izing marriages, where the conditions and formalities 
of the statute have not been observed. The same idea 
is further carried out in the twelfth section, by visit- 
ing a punishment upon the parties themselves for fail 
ing to conform to the rules prescribed. The Legisla- 
ture directs how parties may be married, and then 
declares a punishment against them for living together 
asmanand wife without being married as the law 
provided. Itis true that the penalty is directed against 
those who live together as man and wife ‘ without 
being married.’”’ These words, we think, refer to those 
who assume the marriage relation, without being mar- 
ried in the manner and upon the conditions that the 
Legislature has declared marriage should be con- 
tracted. When persons who are permitted to marry 
“live together as man and wife,’’ it may be taken as 
an expression of consent; and consent, under these 
circumstances, is sufficient, as we have seen, to consti- 
tute a marriage at common law. It was certainly not 
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intended that persons guilty of bigamy or adultery, 
nor persons who intermarry or cohabit with each 
other that are within the forbidden degrees of con- 
sanguinity, nor yet that a man or woman, one or both 
of whom are married, who shall abide or cohabit with 
each other, should be prosecuted and punished under 
this provision, as those defenses are defined, and the 
punishment declared, in the crimes act. Gen. Stat., 
chap. 31, art. 7. Under that act severe punishment is 
measured out to those who marry or live together as 
man and wife where there isa legal impediment to their 
marriage. For these offenses there is a maximum 
punishment prescribed of from five to seven years im- 
prisonment, while a conviction under the provision of 
the marriage act which we are considering, subjects 
the parties to a mere fine, or to imprisonment in the 
county jail not more than three months. 

The exception made by the statute in regard to mar- 
riages solemnized among the sagiety of Friends or 
Quakers, lends support to the w which we have 
taken. Marriage with them is based on consent, 
publicly declared in one of their meetings, and has all 
the elements necessary to make it good at common 
law. According to the defendants’ theory, they would 
not be liable to the penalty written in section 12, be- 
cause marriage celebrated in accordance with their 
usage is valid at common law. But to relieve them 
from complying with the formalities of the statute, 
and to exempt them from the penalties provided, the 
Legislature deemed it necessary to except their infor- 
mal marriages from the operation of theact. The 
argument made, that to require an observance of the 
statutory regulations trenches upon the liberty of 
conscience guarantied by the Constitution, is not 
sound. Although marriage is generally solemnized 
with some religious ceremony, it is not under the con- 
trol of ecclesiastical or religious authority. No religi- 
ous rite or ceremony is prescribed. The interven- 
tion of a preacher or priest is not essential, and no 
religious qualification is required. So careful was the 
Legislature to guard against any such invasion, that 
no particular form of ceremouy is prescribed; and in 
the first section of the act it is declared that the cere- 
mony may be regarded either asa civil ceremony or 
as a religious sacrament. The regulations prescribed 
are neither burdensome or unreasonable. These parties 
may go before a probate judge, and obtain a license 
for a nominal fee, and there, in his presence and with- 
out further rite or ceremony, perfect the marriage by 
declaring that they take each other for man and wife. 
The so-called ‘‘mummeries of the church” against 
which the defendants so strenuously object and pro- 
test may be wholly omitted, and they may be married 
in as plain and matter of fact manner, and with as 
short and simple a ceremony as can be desired, by a 
justice of the peace or other magistrate. It cannot be 
doubted that the purpose of the statutory regulations 
is wise and salutary. They give publicity to a contract 
which is of deep concern to the public, discourage de- 
ception and seduction, prevent illicitintercourse under 
the guise of matrimony, relieve from doubt the status 
of parties who live together as man and wife, and the 
record required to be made furnishes evidence of the 
status and legitimacy of their offspring. In the accom- 
plishment of this purpose it was just as necessary to 
provide a penalty against parties who contract mar- 
riage in disregard of the rules prescribed, as against 
officers and ministers who only perform a minor part 
in the proceedings; and we have no doubt that this 
was the legislative intention in the enactment of sec- 
tion 12 of the marriage act. We see no reason to de- 
clare the act invalid, and finding no error in the rec- 
ord we must affirm the judgment of the District 
Court. 

Horton, C. J. 





Upon the record, as 


(concurring). 








presented to us, the question, in my opinion, for con- 
sideration is, not whether Edwin Walker and Lillian 
Harman are married, but whether, in marrying, or 
rather in living together as man and wife, they have 
observed the statutory requirements. The language 
of the statute is: ‘‘The marriage relation shall only 
be entered into, maintained, or abrogated as provided 
by law,” and “ any persons livingjtogether as man and 
wife, within this State, without being married, shall 
be deemed guilty of a misdemeanor.” § 12, chap. 
61, Comp. Laws 1879. My construction of these pro- 
visions is that a ceremonial marriage must be celebra- 
ted in conformity therewith; and that any persons 
living together as man and wife, without being married 
according to these directions, are liable to the penalty 
thereof. I do not say, nor dol intend to intimate, 
that a ‘consensual marriage”’ is not valid; but the 
Legislature has the right to require parties assuming 
the marriage relationto have the marriage entered 
into publicly, and a record made of thesame. This [ 
think the purpose of the statutory regulations. What- 
ever commands the State may give respecting a formal 
marriage, the courts usually hold a marriage at com- 
mon law to be good, notwithstanding the statute, un- 
less it contains express words of nullity; yet persons 
who marry without conforming to the statutory regu- 
lations, may be punished, although the marriage itself 
be valid. 

The consequences of marriage, as to conjugal rights 
and the rights of heirs, are so momentous that the in- 
terests of society may properly require a witness to 
the marriage, anda record of its acknowledgment. 
Thus much is required in the acknowledgment and 
registration of an ordinary conveyance of real estate. 
If there be no registration, no officiator, and no eye- 
witness of the marriage, the woman is placed at the 
mercy of the man, who may deny the ‘consensual 
relation,” and repudiate her; and on the other hand, 
aman may be blackmailed by an adventuress, who 
may declare there was a ‘‘ consensual marriage ’’ when 
there was none; therefore the statute requiring the 
registration aud acknowledgment of marriage is for the 
benefit of the parties, as well as their heirs. No man, 
who desires in good faith to make a woman his wife, 
will object to obtaining a marriage license, and going 
before some person authorized to perform the mar- 
riage ceremony, and acknowledge the marriage. The 
fees for a marriage license, and its return, are only two 
dollars. The acknowledgment of the marriage rela- 
tion may be made for a trifling sum, unless the parties 
voluntarily donate a liberal fee. 

As arule, Ido not think that any woman who has 
reached the years of discretion, and has a full apprecia- 
tion of the marriage relation, will demur, when it is 
proposed to clothe her matrimonial association with 
the forms of law. If the man objects to having bis 
marriage public, he tacitly admits that he intends to 
cheat her whom he has privately promised to make 
his wife. It is only just that the acknowledgment and 
registration of the marriage relation should not be left 
to the whim and caprice of the parties, because no 
transaction in the life of a man or woman is more im- 
portant, or fraught with more significant consequen- 
ces; and society is supremely interested in having a 
marriage entered into publicly and to have a record 
thereof. 

But counsel claim that Edwin Walker and Lillian 
Harman ‘should not be imprisoned on account of their 
non-observance of the statutory provisions regarding 
marriage, upon the ground that the statute ‘‘is an in- 
terference with their conscience,’ and therefore un- 
constitutional. § 7, Bill of Rights. The assertion 
that the acknowledgment and registration of a 
marriage conflicts with any right of conscience, is 
wholly without foundation. The provisions of the 
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act relating to marriage, no more infringe the State 
Constitution than does the law regulating the acknowl- 
edgment and registration of real estate conveyances, 
chattel mortgages, etc.; in fact, but little more cere- 
mony is required for the one than for the other. The 
statute does not demand that the marriage ceremony 
shal] be regarded as a religious sacrament; no recogni- 
tion of the pope, or the church of Rome, or any minis- 
ter, priest, church, religion, or superstition is required ; 
no intervention of a person in ‘‘holy orders”’’ is re- 
quisite. The marriage does not have to be celebrated 
in any church, chapel, or other religious or public 
edifice. A probate judge ora justice of the peace may 
sulemnize the marriage, and this may be done at the 
home of the parties, in the office of the official, or any 
other place the parties may select. The ceremony, if 
the parties so desire, may consist in the simple pres- 
entation of the official of the marriage license, and a 
request that he take cognizance of the mutual engage- 
ment of the parties to assume the marriage relation. 
No special form or solemnization is prescribed or de- 
manded. 

Instead of permitting the man, as in olden times, to 
go to the house where his betrothed resides, and lead 
her away to his own house, and call her his wife, and 
live with her as his wife, the statute requires the man 
and wife, if they are to live together in the marriage 
relation, to obtain a license at the office of the probate 
judge, and have their mutual engagement acknowl- 
edged before some authorized person. The liceuse, 
after the marriage, is to be returned to the office of 
the probate judge, and the registration thereof be- 
comes public. If the parties in this case preferred to 
enter into the marriage relation without any religious 
or other elaborate ceremony, they could have done so 
within the terms of the statute, by obtaining a license, 
and going quietly before some justice of the peace, 
and had their marriage relation there witnessed and 
acknowledged. They might have had as much cere- 
mony, or as little, as they chose. I cannot understand 
how the provisions of the statute can be truthfully 
denounced a ‘‘monstrosity,” or in what way the 
“sacred liberty,” or “the personal rights” of the 
parties are infringed. If Lillian Harman desires to 
retain her own name, I can perceive no objection to 
her doing so. There is nothing in the statute justify. 
ing a man in being guilty of cruelty, or otherinhuman 
or brutal conduct toward his wife, and the wife does 
not merge her individuality as a legal person in that 
of her husband. 

The Constitution and statutes of Kansas are very 
liberal in recognizing the rights and privileges of 
women. Marriage involves neither the assumption of 
indebtedness nor the acquisition of property. A mar- 
ried woman may contract and be contracted with con- 
cerning her separate real and personal property; sell, 
convey, and incumber the same; sue and be sued with 
reference thereto, in the same manner, andto the 
same extent, and with like effect, and as freely, as any 
other person may, in regard to hisor her real or per- 
sonal property. She may purchase personal property 
from her husband, perform labor and services on her 
sole and separate account, and make the earnings 
therefrom her sole and separate property. She has the 
same control of herperson and property as her hus- 
band. She has the same rights as to the nurture, 
education, and control of her children, and also the 
same rights in the possession of her homestead. 
Knaggs v. Mastin, 9 Kan. 582; Tallman v. Jones, 13id. 
438; Going v. Orns, 8 id. 86; Larimer v. Kelley, 10 id, 
298; Butler v. Butler, 21 id. 526. She may participate 
in all city elections, attend caucuses, nominate candi- 
dates, and vote for such persons and principles as her 
judgment dictates. In fact, in Kansas, a woman, in 





nearly all matters, is accorded civil and political 
equality with man. She is not his servant or his slave. 
Here the sexes may harmonize in opinion, and coe 
operate in effort; here woman is no longer subordi- 
nate to man, but the two are co-ordinate together; 
here the burden of acommon prejudice and a common 
ignorance against woman has been wholly removed; 
here the tryanny which degrades and crushes the 
wives and mothers in other countries no longer exists; 
here the coveted rewards of life, forever forbidden 
them in some of the States, are within their reach; 
here a fair field for their genius and industry is open, 
and womanhood, with the approbation of all may as- 
sert its divinely chartered rights, and fulfill its noblest 
duties. 

If Edwin Walker and Lillian Harman are suffering 
imprisonment, it is because they have willfully and 
obstinately refused conform to the simple and en- 
expensive regulatiohs of the statute directing mar- 
riage. In their non-observance of these regulations, 
they have exhibited neither good sense nor sound 
reason. For purposely and publicly defying the law, 
enacted for their benefit, and the benefit of their off- 
spring, if they shall have any, they are now punished ; 
and if they persist in the future in living together as 
man and wife, without complying with the statute, 
they deserve, and undoubtedly will receive further 
punishment, if criminal proceedings be instituted 
against them. They can at any time easily procure a 
license to marry, go before an officer, and acknowl- 
edge their marriage; and then they will become, within 
allof the terms of the statute, husband and wife. 
Then over their union there can be no contention; 
then the wife may be to the husband, in law and in 


deed,— 
‘““A guardian angel o’er hislife presiding, 
Doubling his pleasures, and his cares dividing.” 


VALENTINE, J. I concurin the judgment of affirm 
ance. I do not believe that E. C. Walker and 
Lillian Harman were married in any sense. In my 
opinion, their lengthy and prolix ceremony at the 
time of forming their questionable union did not meet 
the necessary requirements of the law, either statutory 
or common, to establish a valid marriage. It is true, 
where a license is obtained, and the parties are com- 
petent to marry each other, a bare acknowledgment 
before a judge, justice of the peace, or licensed 
preacher of the gospel, that they in the present assume 
the marriage relation, is all that is necessary to con- 
stitute a valid marriage; but none of these things 
were done in the present case. I shall also assume 
that aside from the statutes, but in accordance with 
the common law, a valid consensual marriage may be 
created in Kansas. In other words, the mere living 
together as husband and wife of a man and woman 
competent to marry each other, with the honest in- 
tention of being husband and wife, so long as they 
both shall live, will,constitute them. husband and wife 
and create a valid marriage. But that is not this 
case. In the present case, the parties repudiated nearly 
everything essential to a valid marriage, and openly 
avowed this repudiation at the commencement of 
their union. They avowed, among other things, that 
they would not be governed by the laws of the State 
or of society upon this subject, but would be governed 
only by their own notions of right and propriety. 
They announced in effect that they repudiated all 
powers legally conferred upon husbands and wives,”’ 
and that they ‘‘are opposed to the making of promises,”’ 
and that both were to remain free, as before their 
union; and they did not make the necessary and 
essential promises to constitute them husband and 
wife. Walker, as a part of the ceremony, said “I 
abdicate in advance all the so-called marital rights; ”’ 
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and Lillian Harman agreed with him in all things. 
After this ceremony, which took place on Sunday, 
September 19, 1886, and up to their arrest in this case, 
which took place on Monday, the next day after the 
ceremony, Walker and Lillian Harman lived together 
as husband and wife, but without any intention of 
being such in legal contemplation. That is, they lived 
together, but had no intention of creating that rela- 
tion or status known and defined by law and by the 
customs and usages of all civilized society as marriage. 
This living together under such circumstances did not 
in law constitute a valid marriage. If they had lived 
together for years, and until they had had children, 
and until one of them had died, it might then, in the 
interest of the innocent children, and notwithstand- 
ing the perverseness and waywardness of their parents, 
be assumed and held that the parents had changed 
their first unlawful intentions, and had converted 
what would have continued to be an unlawful union 
into a Jegal and valid marriage. Much more might be 
said with reference to this question, but I think thisis 
sufficient. In my opinion, the union between E. C. 
Walker and Lillian Harman was no marriage, and 
they deserve all the punishment which has been inflic- 
ted uponthem. (See Com. v. Munson, 127 Mass. 459; 
8. C., 34 Am. Rep. 411, Ep.] 


—_——_¢——_____ 


INSURANCE— LIFE POLICY — SALE OR 
ASSIGNMENT. 
SUPREME COURT OF MISSISSIPPI, APRIL 11, 1887. 


Murpuy Vv. Rep. 


The holder of a valid policy of insurance on his own life may 
assign or dispose of the same ashe may of any other 
chose in action, if there is nothing in the terms of the 
policy to prevent, and the assignee may enforce it 
although he has no insurable interest in his life. 


T* E opinion states the case. 


Calhoon & Green, for appellant. 
Hooker & Wilson, for appellee. 


ARNOLD, J. It is shown that the husband of ap- 
pellee, before bis death, assigned the policy on his 
life, for a valuable consideration, to appellant’s intes- 
tate. It is not suggested that there was any purpose 
in procuring the policy to evade or circumvent the 
laws against wager policies; but it is affirmed on the 
one side, and denied on the other, that the fact that 
the assignee had no insurable interest in the life in- 
sured vitiated the assignment, and the case will be 
considered in that aspect. It is generally agreed that 
mere wager policies (that is to say, policies in which 
the insured party has no interest whatever in the mat- 
ter insured, but only an interest in its loss or destruc- 
tion) are void as against public policy. Mutual Ins. 
Co. v. Schaefer, 94 U. S. 457 And it must be admit- 
ted that there are decisions and dicta to the effect that 
it is unlawful for the holder of a life insurance policy 
on his own life to sell or assign the same, under any 
circumstances, to one who has no insurable interest 
in the life insured. Courts which deny the validity of 
euch sale or assignment, manifest great sensibility in 
regard to the danger which such transaction, if sanc- 
tioned, would cause to human life. They say that all 
the objections against issuing a policy directly to one, 
on the life of another in whose life the former has no 
insurable interest, exist against his holding such policy 
by mere purchase and assignment from another; that 
in either case, the holder of such policy is interested 
in the death, rather than in the life, of the insured; 
and that the speculative or gambling element is the 





same, and the temptation to shorten the life of the 
insured is the same, in the one case as in the other. 

The weight of reason and authority, we think, is 
against this view. There is an obvious difference be. 
tween the two transactions. Itis contrary to public 
policy for a person to insure a life in which he has no 
insurable interest, and to derive benefit or advantage 
therefrom. This is condemned as gaming or wager- 
ing on the chances of human life, and as such, is pro- 
hibited by law. But it is lawful for one to insure his 
own life, and after he has done so, the policy becomes 
his own, if payable asin this case, and thereis no 
good reason why he may not sell or dispose of it as he 
may of any other chose in action, if the policy was 
valid iu its inception. Clark v. Allen, 11 R. I. 439; §, 
C., 23 Am. Rep. 496; St. John v. Am. Mut. Life In. Co., 
I3 N. Y. 31; Mut. Life Ins. Co. v. Allen, 138 Mass. 24; 
Valton v. Assurance Co., 20 N. Y. 82; Olmsted vy. 
Keyes, 85 id. 593; Ashley v. Ashley, 3 Sim. 149; Cur. 
rier v. Cont. Life Ins. Co., 52 Am. Rep. 134, note; Bus- 
singer v. Bank, etc., 30 N. W. Rep. 290. 

A man may have the best of reasons for wishing to 
dispose of the policy on his life. The exigencies of 
business or absolute uecessity may require him to do 
so. He may have paid large sums in premiums, and 
afterward become unable to pay more, and if he is 
not allowed to sell or assign on the best terms he can 
make, the policy may be lapsed and lost. To impair 
the value and utility of his policy, or require him to 
lose it, on the ground that if he were to sell or assign 
it, the assignee or purchaser would havea motive to 
kill him, or that any sale or assignment he might be 
able to effect with one who had no insurable interest 
in his life would be tainted with the vice of gambling, 
is, as matter of law, extremely fanciful and unsatis- 
factory. 

Other interests and conditions generally prevalent, 
and involving tendencies quite as fatal to human life, 
may be created and are maintained without any such 
restriction. I[tseems that a life-tenant would be in 
about as much danger from tlie remainder-men, and 
a testator from a person having no interest in his life, 
for whom he had made provision by will, as the in- 
sured would be from the assignee or purchaser, with- 
out interest, of a life insurance policy. An insurable 
interest in the assured, at the time the policy is issued, 
is essential to the validity of the policy, but it has 
been often decided, as where a creditor takes out a 
policy on the life of his debtor, that it is not neces- 
sary to the continuance of the insurance that the in- 
terest in the life insured should continue. Cessation 
of interest, payment of the debt in the case supposed, 
would not terminate the policy. Dalby v. India Ass. 
Co., 15 C. B. 365; Law v. London Policy Co., 1 Kay & 
J. 223; Conn. Ins. Co. v. Schaefer, 94 U.S. 457; Rawls 
v. Am. Ins. Co., 27 N. Y. 282; Provident Ins. Co. v. 
Baum, 29 Ind. 236; Currier v. Continental Ins. Co., 52 
Am. Rep. 134, note. 

If the danger to lifeis not adequate to avoid the 
policy in such case, when the interest in the life in- 
sured ceases, it is not perceived why it should be 
deemed sufficient to invalidate a contract by which a 
policy is sold and assigned to one without interest. 
Besides the protection should not be overlooked which 
is afforded to the life insured by the doctrine that one 
cannot recover insurance money payable on the death 
of a party whose life he has taken by felonious means. 
It would be areproach to the law of the landif he 
were allowed to do so. Hecould not in fact do so, any 
more than he could recover insurance money on 4 
building which he had willfully set fire to and 
burned. Mut. Life Ins. Co. v. Armstrong, 117 U. 8. 
591. 

In Mutual Life Ins. Co. v. Allen, supra, the Supreme 
Court of Massachusetts, after removing all doubt as to 
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the meaning of the decisions in that State on the sub- 
ject, and referring to the dicta in Cammack v. Lewis, 
15 Wall. 643, and Warnock v. Davis, 104 U. S. 775, and 
Franklin Ins. Co. v. Hazzard, 41 Ind. 116, and showing 
that it was not decided in either of these cases that all 
assignments of life insurance policies without interest 
are illegal, said ‘‘that the right to receive money on 
the death of another is assignable at law or in equity 
will not be questioned. It is true that every person 
who is in expectation of property at the death of 
another has an interest in his death, but it does not 
follow, and itis not true, that the law does not allow 
the possession and assignment of such expectations. 
The objection applies with equal force to the assign- 
ment of a provision made for one upon the death of 
another by deed or will, as to the assignment of a like 
provision in the form of a life insurance. We see 
nothing in the contract of life insurance which will 
prevent the assured from selling his right under the 
contract for his own advantage, and the fact that the 
assignee has no insurable interest in the life insured is 
neither conclusive nor prima facie evidence that the 
transaction is illegal.” 

In the well-considered case of Clark v. Allen, supra, 
the Supreme Court of Rhode Island used this lan- 
guage: ‘‘It is said that such an assignment, if permit- 
ted, may be used to circumvent the law. But it does 
not follow that such an assignment is not to be per- 
mitted at all, because if permitted, it may be abused. 
Let the abuse, and not the bona fide use, be condemned 
and defeated. The truth is, it is one thing to say that 
a man may take insurance upon the life of another for 
no purpose except as a speculation or bet on his 
chances Of life, and may repeat the act ad libitum, and 
quite another thing to say that he may purchase the 
policy as a matter of business, after it has once been 
duly issued under the sanction of law, and is therefore 
an existing chose in action or right of property. There 
is in such purchase in our opinion no immorality, and 
no imminent peril to human life. We should have 
strong reasons before we hold that aman shall not 
dispose of his own. Courts of justice, while they should 
uphold the great and universally recognized interests 
of society, ought nevertheless to be cautious about 
making their own notions of public policy the criterion 
of legality lest under the semblance of declaring the 
law they in fact usurp the functions of legislation.” 

We are unable to subscribe to the doctrine that the 
assignee or purchaser of a life insurance policy, valid 
in its inception and transferred according to its terms, 
is not entitled to its proceeds, by reason of his want 
of interest in the life insured. 

The judgment is reversed, and judgment here for 


appellant. 
> 


NEW YORK COURT OF APPEALS ABSTRACT. 


AGENCY—COMMISSIONS — LIABILITY — DOUBLE EM- 
PLOYMENT.—(1) The fact that S. hires J. to sell realty 
belonging to his wife, at the same time telling J. that 
it is his wife’s property, does not of itself constitute S. 
his wife’s agent as to J., so as to relieve him of liabil- 
ity to J. for the commissions for the sale, the question 
being to whom J. gave credit. S. became personally 
liable if he undertook to be so, and this might be in- 
ferred from the fact that he contracted with the plain- 
tiffin his own name, and without any qualification. 
(2) Where S. hademployed J. to sell certain realty, 
and the fact that J. is employed by the buyer of the 
property to negotiate for the property does not relieve 
8. of liability to pay J. his commissions, if S. knew of 
J.’s employment by the buyer, and if buyer and seller 
came together, and settled the terms; the agent sim- 
ply procuring for each a vendor or buyer, as the case 





might be. April 19, 1887. 
ion by Danforth, J. 


Jarvis v. Schaefer. Opin- 


APPEAL—RAILROAD ASSESSMENTS—CERTIORARI.— 
(1) On an appeal from the decision of the Supreme 
Court of New York in certiorari proceedings to review 
the assessment of railroad property by the tax assess- 
ors, the Court of Appeals will not review the conclu- 
sions of fact upon the question of value, but will re- 
strict its review to questions of law, and to the inquiry 
whether legal rules or correct principles have been 
violated. (2) In New York, in assessing a railroad for 
taxation, the assessors may properly refer to the re- 
ports of the company, made under oath, and as re- 
quired by law, to ascertain the earning capacity of the 
road. (3) Under laws N. Y., 1880, ch. 269, which pro- 
vides that certiorari for the correction of illegal, erro- 
neous Or unequal taxation shall not be granted unless 
application therefor shall be made within fifteen days 
after the completion and delivery of the assessment 
roll, and notice thereof as provided in the act, the 
omission to give the required notice of delivery of the 
roll to the town clerk does not vitiate the assessment, 
as in the absence of the notice the fifteen days allowed 
to sue out the writ would not begin to run, and the 
only object of the notice is to set the running of that 
period in motion. April 19, 1887. People, ex rel. Rome, 
W. &O. R. v. Hicks. Opinion by Finch, J. 


CANALS — IMPROVEMENT — DAMAGE TO ADJOINING 
LANDS—COFFER DAMS.—(1) In New York, when prop- 
erty is damaged by water percolating through the 
banks of a canal that has been improved, and by its 
accumulation because of an insufficient culvert made 
to carry the waters of a creek under the canal, aclaim 
for damages need not be made within one year, under 
the act of 1830, or Rev. Stat. N. Y., pt. 1, tit. 9, ch. 9, 
§§ 46, 48 (Laws N. Y., 1830, ch. 293), relating to a per- 
manent appropriation of land to the use of the State 
in the process of construction or improvement of 
canals, as such a claim is not governed by those laws, 
but by the act of 1870, which gives damages for injur- 
ies resulting from negligence in the construction, im- 
provement or management of canals. (2) Coffer dams 
erected in a canal while the banks are being raised, 
and the body of water permanently increased, are not 
dams within the meaning of the New York act of 
1830, requiring a claim for damages caused by an over- 
flow of water, produced by erection of dams and other 
canal improvements, to be made within one year from 
the date of the law. April 19, 1887. Heacock v. State. 
Opinion by Finch, J. 


EXECUTOR—RIGHT TO MAINTAIN EJECTMENT—WILL 
—CHARITABLE USE.—A will contained the following 
clause: ‘‘(18) I further direct that all my estate not 
otherwise hereinbefore disposed of be divided into 
two equal parts, one to be paid to the Methodist Epis- 
copal church, to be by said corporation invested; 
* * * and that the other of such parts be paid by 
my executors to the trustees of the Chamberlain In- 
stitute, to be by said trustees permanently invested.”’ 
After naming the executors, the will proceeded: 
(22) * * * JT bequeath and devise allmy real and 
personal estate not hereinbefore specifically de- 
vised and bequeathed, to my said executors, in trust 
for the payment of the bequests and legacies herein- 
before specified and directed to be paid; and for the 
purpose of executing such trusts, I hereby authorize 
and empower them to sell and convert all my real and 
personal estate into cash, and for that purpose au- 
thorize them to execute and deliver the necessary 
conveyances, assignments and releases of the same, 
and tosell such estate, or any part thereof, at such 
time or times, and upon such terms, as to them shall 
seem proper.” Held, that under the provisions of the 
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New York statutes regulating uses, trusts and pow- 
ers, the legal title to the real estate did not vest in the 
executors either by its express terms or by implica- 
tion, and they could not maintain an ejectment. The 
case shows that the real estate of the testator em- 
braced but a small portion of his property, and that 
the personal estate was much more than sufficient to 
satisfy all of the valid legacies. It was therefore the 
duty of the executors to satisfy such legacies from the 
personal estate; and resort tothe real estate for such 
purpose could be had only when they were expressly 
charged upon it. An intent to satisfy these devises 
by a sale of the real esttte cannot therefore be drawn 
from the provisions of this will. It is clear that there 
has been no valid devise of the land, either to the ex- 
ecutors or to any other persons, and nothing to prevent 
its regular descent to the legal heirs of the testator. It 
is a settled principle of law that the legal rights of the 
heir or distributee to the property of deceased persons 
cannot be defeated except by a valid devise of such 
property to other persons. Haxtun v. Corse, 2 Barb. 
Ch. 521; Jackson v. Schauber, 7 Cow. 195; Post v. 
Hover, 33 N. Y. 597; White v. Howard, 53 id. 165; 
Hawley v. James, 16 Wend. 61. It was said by the chan- 
cellor in Haxtun v. Corse, 2 Barb. Ch. 521, that it was 
not sufficient “ to deprive an heir at law or a distribu- 
tee of what comes to him by operation of law, as 
property not effectually disposed of by will, that the 
testator should have signified his intention by his will 
that his heir or distributee should not inherit any 
part of his estate; but to deprive an heir or dis- 
tributee of his share of the property which the law 
gives him in case of intestacy, the testator must make 
a valid and effectual disposition thereof to some other 
person.” It is therefore quite plain that the execu- 
tors did not take title to the lands in question under 
the will, unless such claim can be supported upon 
some other theory than the one discussed. It is how- 
ever urged that the authority given the executors to 
sell and convey the real estate for the purposes of the 
will worked an equitable conversion, and so changed 
its character as to take it out of the operation of the 
rules provided by statute for the descent of real es- 
tate. As we have seen, under the construction given 
to this will, there was no necessity, in satisfying its 
purposes, that there should bea conversion, and equity 
will never presume a conversion unless it is demanded 
to accomplish the Jawful purposes expressed in the 
will by the testator. Judge Allen said in43 N. Y: “If 
the residuary bequests are valid, there was an equita- 
ble conversion of the whole estate] into personalty.”’ 
But he then proceeded to show that they were valid 
only to the extent of one-half the value of the prop- 
erty; and it follows, as a corrollary from such con- 
clusion, that an equitable conversion had not taken 
place. This question came under consideration in 
White v. Howard, 43 N. Y. 165, where Grover, J., said: 
“To constitute conversion of real estate into personal 
in the absence of an actual sale, it must be made the 
duty of, and obligatory upon, the parties to sell in any 
event. Such conversion rests upon the principle that 
equity considers that as done which ought to have 
been done. A mere discretionary power of selling 
produces no such result.’’ It was also held in that 
case that so far as the will made no valid disposition 
of the real estate, it vested in the heir. While in the 
determination of the claims of heirs, devisees and lega- 
tees arising under a will, the law will consider a con- 
version of real into personal property to have taken 
place for certain purposes in special cases, it never 
does so unless there has’ been a valid devise of the 
property in dispute, in some form, to a specified bene- 
ficiary, and the purposes of the will require it to be 
done. It wassaid by Judge Earl, in Wilder v. Ran- 
ney, 95 N. Y. 12, that ‘‘ there may have been a conver- 








sion of this real estate into personalty for many pur. 
poses, but not for all purposes. It physically remained 
real estate, taxable as such, controllable as such, and 
it could only be conveyed as such; and the rules of 
law generally applicable to real estate remained appli- 
cable to this.’ In that case it was held that an equit- 
able conversion of the real] estate did not authorize 
its sale and conveyance by one executor without the 
co-operation of his co-executor. The decision of this 
case might also, we think, have been rested altogether 
upon the former determination of this court in Cham. 
berlain v. Chamberlain, 43 N. Y. 425, which rendered 
the questions therein determined stare decisis. (2) A 
will attempting to givea charitable institution more 
than one-half of the testator’s residuary estate, held, 
void under the New York statute. (3) Where an ex- 
ecutor under an invalid power of sale supposed to 
have been conferred by will has conveyed prop- 
erty to a party for a valuable consideration, and 
such deed is void by reason of the adverse possession 
of third parties at the time of its execution, he can- 
not maintain ejectment, under the New York statute 
(Code Civ. Pro., § 1501), for the benefit of the grantee, 
to recover the land conveyed, asthe intent of the stat- 
ute was toenable the grantee to avail himself ofa 
valid title in his grantor which overreached the right 
of the adverse possessor, and barred him from making 
the objection that the plaintiff in the action had 
parted with his title. April19, 1887. Chamberlain v. 
Taylor. Opinion by Ruger, C. J. 


JUDGMENT—MISTAKE — FRAUD — VOLUNTARY PAY- 
MENT.—In an action by A. to compel an accounting 
by B., which was referred to C. as referee, by mistake 
of C. $2,000 more than was actually due was reported 
as owing by B., and a judgment for the full amount 
was entered against him, and by him paid, after he 
had learned of the mistake. Subsequently B. brought 
suit to correct the report, and recover the amount er- 
roneously paid, against A. and E., to whom A. had 
assigned the claim, alleging the mistake, and that A. 
and E., had conspired to defraud him of the amount, 
by failing to inform him of the mistake of the referee. 
Held, that the mere failure of A. and E. to make dis- 
closures to B., toward whom they stood in no posi- 
tion of trust or confidence, was not a fraud; that the 
mistake of the referee could not be corrected, as the 
payment by B., with knowledge of the facts, was a 
voluntary payment, and that he was not entitled to 
recover. It was not a fraud, unless there was some 
legal duty resting upon the defendant to make this 
disclosure. It may be that in foro conscientie the 
disclosure should have been made, but unless a party 
has the right to this information, not only in that 
forum, but juris et de jure, the withholding of it can- 
not be classed as a legal fraud. 1 Story Eq. Jur., § 207 
et seq. I can see no such right here. There must be 
some relation of trust and confidence existing between 
the party upon which to build the duty to disclose, 
before the right to a disclosure can be enforced by the 
courts. As has been said, it is not always easy to de- 
fine when this relation of trust and confidence exists, 
but there is no difficulty in denying its existence here. 
If there even were a case where no such trust could 
be supposed, it is that of adverse parties to a con- 
tested lawsuit. No additional strength is given to the 
allegation of fraud by stating that Packard and de- 
fendant colluded and conspired together to conceal 
the fact, forthe purpose of defrauding the plaintiff. 
If there were no duty resting on either to disclose the 
fact, each had the right to agree to be silent. The 
agreement to be silent, where each has the right to 
be so, is not made illegal by alleging that it was done 
pursuant to conspiracy and collusion between the 
parties without going further, and showing that the 
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concealment was but one step in carrying out a con- 
spiracy which was unlawful; and it must be 
shown that it was unlawful, and how and what the 
steps were which were illegal or fraudulent. Mere 
general allegations of fraud or conspiracy are of no 
value as stating acause of action. Van Weel v. Win- 
ston, 115 U. S. 228; Cohn v. Goldman, 76 N. Y. 284; 
Knapp v. City of Brooklyn, 97 id. 520. The idea ofa 
mutual mistake existing between the parties, it seems 
to us, is equally idle upon the allegations in this com- 
plaint. The mistake was wholly that of the referee, 
unaided and uninfluenced by either party. That there 
may not be relief given in some form when such a 
mistake exists, we are far from saying, but not upon 
the principles applicable to transactions between per- 
sons who in the course of the business make a mutual 
mistake of facts upon which their transaction is based, 
and it is clear that a mere mistake of a referee or court 
in its decision could not be remedied in such an action 
as this. April 19, 1887. Wood v. Amory. Opinion by 
Peckham, J. 


LANDLORD AND TENANT—MINING LEASE—ROYAL- 
TIES.—(1) The defendant, as lessee for twenty years of 
certain coal lands, contracted with plaintiff, the les- 
sor, to mine, during the first five years, not less than 
75,000 tons of coal per annum, and during the remain- 
ing fifteen years not less than 100,000 tous per annum, 
agreeing to pay a rent or royalty of thirty cents per 
ton on all coal mined. Hereto was added the cove- 
nant: ‘‘In case the quantity of coal mined and taken 
away in any year of the said term shall fall short of 
the proper minimum quantity above named, the les- 
see will pay as rent for such fyear a sum of money 
equal to the amount he would have been required to 
pay, under this covenant, if he had mined the full 
proper minimum quantity, provided that if inany year 
the lessee shall mine and carry away more than the 
proper minimum quantity for such year, such excess, 
or so much thereof as may be necessary, may be set 
off against the deficiency of any other year or years. 
So much of said excess as is applied to make up such 
deficiency, having been paid for, shall not be paid for 
again.’’ Held, not necessary that the deficiency must 
have occurred before the excess was produced, and 
that an excess paid for in one year could, according to 
this agreement, be applied toa deficiency of a subse- 
quent or subsequent years. (2) Held also, that the 
defendant was not bound by the covenant to work 
the mines continuously, but only long enough to pay 
royalties or rent equal to the minimum amount agreed 
upon; and it appearing that at the time of the bringing 
of the action, the defendant had mined and paid full 
royalties on all coal mined, which amounted to more 
than the full minimum amount of tons required by 
the agreement to be mined during the whole term 
of twenty years, the obligation of the lessee was ex- 
tinguished. The lessee is neither required to work 
the mine continuously, nor does he agree to do se. 
Such an obligation cannot, in support of an action 
like this, be inferred from the agreement to carry on 
the mining operations ‘ina safe, skillful and work- 
manlike manner;” for the lease provides the penalty 
for omitting to do so, viz., accountability to the les- 
sors for any loss or damage which they may sustain 
in these respects, and declares that it shall be ascer- 
tained by arbitration or action for damages, or termi- 
nation of the lease. As to the other provisions re- 
ferred to, the deductions sought to be drawn from 
them is repelled by an express provision for what is 
called in the Englisb cases (Jegon v. Vivian, L. R., 6 
Ch. Div. 742; Wheatley v. Coal Co., L. R., 9 Eq. Div. 
538) a dead or sleeping rent; that is, a rent which 
must be paid whether the mine is worked or 
not. This is found in the clause already quoted, but 








which may be repeated in this connection to show 
that the parties contemplated, not a continuous work- 
ing of the mine, but a possible discontinuous working 
of it, viz.: ‘‘ In casethe quantity of coal mined and 
taken away by the party of the second part,in any 
year of the said term, shall fall short of the proper 
minimum quantity above named, the party of the 
second part shall and will pay to the parties of the first 
part, their heirs, executors, administrators or assigns, 
as rent for such year, a sum of money equal to the 
amount he would have been required to pay under this 
covenant if he had mined the full minimum quantity.” 
Let us suppose that at the very moment after the exe- 
cution of the lease, the lessee had seen fit to let the 
land lie idle, preferring to pay the lessor in money a 
sum equal to the aggregate amount he would have 
been required to pay if he had for each one of the 
twenty years mined the full minimum quantity of 
coal, can it be thought that at any time thereafter he 
could be called upon for royalty or rent? Certainly not. 
The lease secures payment by royalty as rent, and 
then, in default of royalty measured by production, 
stipulates for rent in money. The whole intention of 
the parties was to provide for a certain amount of 
rent, and when that is paid, no matter when it is paid, 
the obligation of the lessee ceases. The remaining 
sentence of the same provision gives equal latitude 
and relief to the lessee when he has paid so much roy- 
alty upon coal mined as will cover the rent called for, 
whether the royalty is paid in one year, or in differ- 
ent years, having regard only to that division into 
periods which the parties themselves arranged for. 
This construction works no injustice to the lessors. 
They have received the rent, which was payable 
whether the coal was mined or not. It has been paid 
in one of the two ways bargained for. If more was 
expected, other provisions should have been inserted 
in the lease. So far as that instrument discloses the 
intention of the parties, it has been fully carried out, 
and the plaintiffs properly held to have no cause of 
action. A different result would lead to a double pay- 
ment. April 19, 1887. McIntyre v. McIntyre Coal Co. 
Opinion by Danforth, J. 


SALE—OF GOODS RECEIVED ON APPROVAL.—A., a 
dealer in diamonds, delivered a pair of earrings to B., 
a similar dealer, and took a receipt stating the value, 
and that they were received ‘‘on approval to show to 
my customers,” and *‘ to be returned on demand ” to 
A. B. sold them to C., who paid for them in good 
faith. Held, that A. could not recover them from C. 
They had on two former occasions intrusted, through 
their agent, diamonds to Miers, who had sold them, 
and accounted for the proceeds of the sale without 
any fault being found, so far as appears, on account 
of any Jack of authority tosell. They were informed 
by Miers on this particular occasion that he had a cus- 
tomer for a pairof diamond earrings, and these dia- 
monds were then intrusted to Miers by the plaintiffs, 
through their agent, Plumb. Upon taking them Miers 
gave the receipt spoken of. Now upon these facts, 
what other meaning can be attached to that receipt 
than that Miers had power to take these diamonds, 
show them to his customer, and if approved of by the 
customer, sell them to him? The fact that Miers 
agreed to return them to plaintiffs on demand must be 
construed with reference to the obvious purpose for 
which the diamonds were intrusted to him, viz., that 
of a sale, and so construed, the plain meaning is, that 
if not already sold, the plaintiffs had a right to de- 
mand a return of the diamonds at any time, and Miers 
would then be bound to return them. The informa- 
tion given to plaintiffs by Miers, that he (Miers) had 
a customer for a pair of diamond ear-knobs, is suscep-. 
tible of no other interpretation than that he had a 
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customer who wanted to buy a pair. Under such cir- 
cumstances, what could a dealer in diamonds mean 
by intrusting them to avother dealer, who had a cus- 
tomer who wanted to buy them, and who came to this 
dealer for the purpose of being supplied by him with 
diamonds of a kind which his customer wanted to 
buy? Enlightened by these facts, the interpretation 
of the receipt signed by Miers is an easy matter. It 
can mean nothing else than an authority to sell the 
stones to the customer, if they met his approval, and 
if not acuually sold before demand made, they should 
be returned to the plaintiffs upon such demand. This 
conclusion as to what was the actual authority given 
to Miers does not in the least affect the propriety of 
the decisions cited by the counsel for the respondents, 
and in the opinion of the court at General Term, to 
the effect that one intrusted simply with the posses- 
sion of personal property, with no power to sell or pass 
title, cannot give title to the property even to a bona 
fide purchaser for value. The question here is simply 
what was the authority with which the man Miers was 
clothed, and upon the undisputed evidence in the case, 
we hold it was an authority to sell. April 19, 1887. 
Smith v. Clews. Opinion by Peckham, J. 


—_—_—q____—. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

JURISDICTION — ACCOUNTING — RESIDENCE OF PAR- 
Tigs.— A. and B., citizens of Michigan, and C., D. 
and E., citizens of Ohio, filed a billin the United 
States Circuit Court in lowa, against F., a citizen of 
New York, an Iowa corporation, an Illinois corpora- 
tion, and G., a citizen of Ohio, to bring G. and F. to 
an accounting under a contract made by F. with com- 
plainants and others, by which he was to purchase a 
railroad at foreclosure sale, and hold the property in 
trust for the bondholders who should surrender their 
bonds to him to pay the purchase-money, and con- 
tribute such other sums as might be needed; it being 
alleged that G. had become atrustee with F. of the 
proceeds of the sale, and that they claimed the same 
adversely to complainants and the other bondholders. 
Held, that although, as between themselves, com- 
plainants had a separate interest under the contract 
which they need not have sued jointly to enforce, 
having sued jointly, and there being such a conflict of 
interest between FE. and G., both citizens of the same 
State, they could not be placed on the same side of 
the controversy, the Circuit Court acquired no juris- 
diction of the case under the act of March 3, 1875, ch. 
137, § 2, and could not render a decree dismissing the 
bill on its merits. May 2, 1887. Peninsular Iron Co. 
v. Stone. Opinion by Waite, C. J. 


——— FEDERAL QUESTION — DISMISSAL. — Where the 
averments in a complaint or declaration in an action 
in a United States Circuit Court made out a case aris- 
ing under the Constitution, laws or treaties of the 
United States, if when all the pleadings are in it ap- 
pears that the averments are immaterial in the deter- 
mination of the matter really in dispute between the 
parties, and especially if they were evidently made 
for the purpose of creating a case cognizable by the 
United States court wherein fact none existed, the 
court should not retain jurisdiction of the case, but 
immediately dismiss it, as section 5 of the act of Con- 
gress of March 3, 1875, requiring the Circuit Court to 
dismiss the suit when it satisfactorily appears that 
such suit does not really and substantially involve a 
dispute or controversy properly within its jurisdiction, 
applies directly to such a case. May 2, 1887. Robinson 
v. Anderson. Opinion by Waite, C. J, 





REMOVAL OF CAUSE — CITIZENSHIP — PROCEEDINGS 
IN STATE COURT — INJUNCTION.— Where the main ob- 
ject of a suit in a State court is to restrain the sale of 
land under execution issued ona judgment of the 
State court, such case is not removable toa Circuit 
Court of the United States on the ground of diversity 
of citizenship of the parties before the injunction has 
been granted, as Rev. Stat. U. S., § 720, prohibits the 
issuance of an injunction from the United States 
courts to stay proceedings in the State courts, except 
in cases where an injunction may be authorized by a 
law relating to proceedings in bankruptcy; and acase 
so removed should be remanded to the State court. 
May 2, 1887. Lawrence v. Morgan’s Louisiana & T. R. 
&S.S. Co. Opinion by Waite, C. J. 


FEDERAL QUESTION — MORTGAGE — WAR.— 
(1) The defendant in foreclosure set up in defense, and 
as a ground for removal, first, title in herself to the 
mortgaged property by purchase at a judicial sale 
under a decree of the Circuit Court of the United 
States; and second, a decree of the same court dis- 
missing plaintiffs bill in a previous suit involving the 
same property. Held, that this claim on defendant's 
behalf is a right derived from an authority exercised 
under the United States, but does not present any 
question distinctly involving the Constitution or laws 
of the United States, within the meaning of the re- 
moval act of I875, ch. 137 (18 St. 470). It is proper 
to notice the difference between the provisions of the 
act of 1875, for the removal of suits presenting Federal 
questions, and those in section 709 of the Revised Stat- 
utes, for the review by this court of the decisions of 
the highest courts of the States. Under the act of 
1875, for the purposes of removal, the suit must be one 
“arising under the Constitution or laws of the United 
States, or treaties made or which shall be made under 
their authority;’’ that is to say, the suit must be one 
in which some title, right, privilege, or immunity on 
which the recovery depends will be defeated by one 
construction of the Constitution, or a law or treaty of 
the United States, or sustained by a contrary construc- 
tion. Starin v. New York, 115 U. 8. 257, and the cases 
there cited. But under section 709 there may be are- 
view by this court of the decisions of the highest courts 
of the States in suits ‘‘ where any title, right, privi- 
lege, or immunity is claimed under the Constitution, 
orany treaty or statute of, or commission held or 
authority exercised under the United States, and the 
decision is against the title, right, privilege, or im- 
munity specially set up or claimed, by either party, 
under such Constitution, treaty, statute, commisson, 
or authority.’’ For the purposes of a removal, the 
Constitution, or some law or treaty of the United 
States, must be directly involved, while for the pur- 
poses of review it will be enough if the right in ques- 
tion comes from a *‘ commission held, or an authority 
exercised under the United States.” Cases therefore 
relating to the jurisdiction of this court for review are 
not necessarily controlling in reference to removals. 
This distinction was pointed out and acted on in 
Provident Sav., etc., Soc. v. Ford, 114 U. 8. 635, where 
the suit was brought in a State court in New York on 
a judgment in the Circuit Court of the United States 
for the Northern District of Ohio, and an attempt was 
made to remove it under the act of 1875 on the ground, 
among others, that “a suit ona judgment recovered 
in a United States court is necessarily a suit arising 
under the laws of the United States, as much so as if 
the plaintiff or defendant were a corporation of the 
United States; ’’ but it was decided otherwise (1l4 
U. S. 642), because a suit on such a judgment is “ simply 
the case of an ordinary right of property sought to be 
enforced,”’ unless some question is raised ‘‘ distinctly 
jnvolving the laws of the United States,” ‘These 
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considerations,’’ it was further said, ‘‘show a wide 
distinction between the case of a suit merely on a 
judgment of a United States court and that of a suit 
by or against a United States corporation.’ The ex- 
pressions in the opinions in Dupasseur v. Rocheresu, 
21 Wall. 154, and Crescent City Live-Stock, etc., Co. 
v. Butchers’ Union, etc., Co., 120 U.S. 146, relied on 
by the counsel for the appellants, and which are 
thought to be in conflict with this, must be read and 
construed with reference to the facts of those cases, 
which came here from the courts of States for review 
under section 709 of the Revised Statutes. What we 
have quoted above from Providence Sav., ete., Soc. v. 
Ford, is equally applicable to the case made on this 
record. The answer sets up as a defense to the suit the 
decree in Carson v. Hyatt, and the title acquired by 
the purchase under the authority of the sale in Mc- 
Burney v. Carson. It isan attempt to enforce an ordi- 
nary property right, acquired under tbe authority of 
judgments and decrees in the courts of the United 
States, without presenting any question ‘ distinctly 
involving the laws of the United States.’’ The suit 
therefore as now presented is not one arising under 
the Constitution and laws of the United States, within 
the meaning of that term as used in the removal act 
of 1875, but if, in deciding the case, the highest court 
of the State shall fail to give full effect to the authority 
exercised under the United States, asshown by the 
judgments and decrees of their courts, relied on to 
support the title of Mrs. Carson, its decision in that 
regard may be the subject of review by this court 
under section 709. The petition for the removal and the 
answer, taken together, set up and claim in her behalf 
a right derived from an authority exercised under the 
United States, but not necessarily under the laws of 
the United States, within the meaning of that term as 
used in the removal act. The fact that the mortgage 
held by plaintiff was made by a citizen of South Caro- 
lina, at a time when that State was in rebellion against 
the United States, toa loyal citizen of the United 
States, in the absence of circumstances establishing 
that the transaction involved unlawful intercourse be- 
tween the parties, does not make a suit arising under 
the Constitution or laws of the United States. The 
fact that a mortgage was made in enemy territory to a 
loyal citizen of the United States does not necessarily 
imply unlawful intercourse between the parties, con- 
trary to the proclamation of the president of the date 
of August 16, 1861 (12 St. 1262), under the authority of 
the act of July 13, 1861, ch. 3, §5, (12 St. 257). That 
transactions within the Confederate lines, affecting 
loyal citizens outside, were not all unlawful, was 
decided in U. 8S. v. Quigley, 103 U. 8S. 595. To makea 
case for removal the answer should have set forth the 
facts which rendered the mortgage void under the non- 
intercourse act, and the proclamation thereunder. 
There has been no attempt to do this. April 25, 1887. 
Carson v. Dunham. Opinion by Matthews, J. 


—_——__————— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

JURY—MISCONDUCT — RIDING WITH PARTY.— The 
final reason alleged for a reversal of the judgment is 
the alleged ‘* misconduct of a juror in consorting with 
the plaintiff during the trial of this cause.’”” What ap- 
pears in this respect is that pending the trial, and in 
the evening after the adjournment of court, one of the 
jurymen was seen near the court-house alone with the 
plaintiff, riding in the direction of the homes of both, 
which were about a mile away from where they were 
seen. The explanation shown by the affidavits of the 
juror and the plaintiff is that they both lived in the 





city of Quincy, in this State, and the juror, having to 
go home in the same general direction as the plaintiff, 
asked permission of the latter to ride with him in his 
wagon, and plaintiff consented, after being informed 
by one of his counsel that there would be no harm in 
it if they did not talk about the case, and they rode 
together to near the juror’s residence; that nothing was 
said between them concerning the suit, nor any allusion 
made to the same. The juror says he was in no wise 
influenced by the ride either for or against the plain- 
tiff. The counsel confirmed this statement, so far as 
it respected himself. There was clear impropriety in 
this association of the party with the juror. Such ap- 
pearance is calculated to impair public confidence in 
the proper administration of the law, which it is so 
desirable to have prevail, and should always be 
avoided. In Stafford v. City of Oskaloosa, 57 Iowa, 
748, there was reversal of a judgment solely because of 
mere association, during the timeof the trial, of the 
counsel of the prevailing party with one of the jurors, 
where there had been nothing said respecting the case, 
and the court was satisfied that nothing wrongful was 
designed or attempted. It was well said in Bradbury 
v. Cony, 62 Me. 223, in speaking upon the subject of 
the interference bya party with jurymen while a 
cause is pending: “ In the trial of a cause the appear- 
ance of evil should be as much avoided as evil itself.” 
It was the appearance alone which induced the court’s 
actionin the lowacase. But the conduct appearing 
there was much more open to objection and repre- 
hensible than that in the present case. While what 
took place here meets with our strong disapprobation, 
we hardly feel that we should go so far as to visit it 
with the penalty of a reversal of the judgment. Ill. 
Sup. Ct., March 23, 1887. Bonnett v. Glatfeldt. Opinion 
by Sheldon, J. 








MARRIED WOMAN—ESTOPPEL—FAILURE TO OBJECT 
TO ACCOUNT—LIEN.—The mere silence of a married 
woman when an account is presented to her husband 
by a party to whom he has mortgaged his crop of cot- 
ton, in which certain moneys realized from the sale of 
a part of the crop on which she has a lien by virtue of 
a second mortgage or trust deed executed to secure 
her for money advanced to her husband, was appro- 
priated to the payment of the husband’s debt to the 
mortgagee, will not estop her from subsequently as- 
serting a claim to the money so appropriated. The 
feme plaintiff had no information of any arrangement 
between the defendant and her husband, whereby 
their advances were to be put in front of her demands, 
and paid from the sales of the crop. Nor did her trus- 
tee know of it, to give an implied assent even to the 
misapplication between them, before either the trus- 
tee or the feme were aware of what was going on. Her 
information was obtained when, in January, the ac- 
count in this form was presented to her husband, and 
it became the subject of conversation at his sick-bed, 
and then she was silent. No declaration or act of 
hers induced the making the advances, or involves 
any ingredient of fraud. What was done was simply 
between her husband and the defendant, and can have 
no binding effect upon her. The rule .invoked in his 
aid cannot have the same vigorous appiication to one 
under coverture, and incapable of making a personal 
contract except in special cases, as it has to such as 
are under no disability. In Towles v. Fisher, 77 N. C. 
437, Rodman, J., after examining the cases cited in 
Bigelow on Estoppel, says: ‘‘ They all concur that a 
married woman who is under a disability to contract, 
cannot be estopped by any thing in the nature of a 
contract. To estop a married woman from alleging a 
claim to land [the case then before the court] there 
must be some positive act of fraud, or something done 
upon which a person dealing with her, or in a matter 
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affecting her rights, might reasonably rely, and upon 
which he did rely, and was thereby injured. No one 
can reasonably rely upon the contract of a married 
woman, or on a representation of her intentions, 
which at best is in the nature of a contract, and by 
which we must be presumed to know that she is not 
iegally bound.” Unlessthe element of fraud is pres- 
ent in the declarations or contract of a woman under 
coverture, upon the faith of which another has acted 
to his owninjury, and which may reasonable be sup- 
posed to induce him to act, she cannot lose any of her 
just rights of property. N. C. Sup. Ct., March 2, 1887. 
Weathersbee v. Farrar. Opinion by Smith, C. J. [See 
note on Estoppel by Silence, 57 Am. Rep. 429.—Ep.] 


MASTER AND SERVANT—MALICIOUSLY PROCURING 
DISCHARGE — ACTION AGAINST THIRD PARTY. — An 
action lies, in behalf of an employee, against a person 
who has maliciously procured the employer to dis- 
charge such employee from employment in which he 
is engaged, under a legal contract, provided dam- 
age result to the employee from such discharge. In 
Bowen v. Hall, 9 Q. B. Div. 333 (decided in 1881), the 
English Court of Appeal held that an action lies for 
maliciously procuring a breach of contract to give ex- 
clusive personal service foratime certain, provided 
damage accrues; and that to sustain such an action, 
itis not necessary that the employer and employee 
should stand in the strict relation of master and sér- 
vant. The person induced to break his contract had 
agreed to manufacture glazed bricks and baths, and 
not to engage himself to any one else for a term of 
five years. This decision is founded upon one of the 
chains of reasoning in Lumley v. Gye, 2 El. & Bl. 216 
(decided by the Queen’s Bench in 1853), though it re- 
pudiates the other. The chain of reasoning adopted 
is set forth in Bowen v. Hall substantially as follows: 
Wherever a man does an act which in law and in fact 
isa wrongful act, and such an act as may, as a natural 
and probable consequence of it, produce injury to an- 
other, and which in the particular case does produce 
such an injury, an action on the case will lie. Thatif 
these conditions are satisfied, the action does not the 
less lie because the natural and probable consequence 
of the act complained of is an act done by a third per- 
son, or because such act, so done by a third person, is 
a breach of duty or contract by him, or an act illegal 
on his part, or an act otherwise imposing an actiona- 
ble liability on him. That though it has been said the 
law implies that the act of the third party, being one 
which he has free will or powerto do or not to do, is 
his own willful act, and therefore is not the natural 
or probable cause of the defendant’s act; and though 
this may be so in many cases, yet if the law were so to 
imply in every case, it would be an implication con- 
trary to the manifest truth and fact. That though it 
has been said that if the act of the third person is a 
breach of duty or contract, or is an act which it is 
illegal for him to do, the law will not recognize that it 
is a natural or probable consequence of the defend- 
ant’s act, yet if this were so held in all cases the law 
would in some instances refuse to recognize what 
manitestly is true in fact. That merely to persuade a 
person to break a contract may not be wrongful in law 
of fact; still if the persuasion be used for the indirect 
purpose of injuring the plaintiff, or benefiting the de- 
fendant at the expense of the plaintiff, it is a malicious 
act, which in law and in fact is a wrongful act, and 
therefore an actionable act if injury issue from it. 
That it cannot be maintained that the breach of con- 
tract isnot a natural and probable consequence of the 
act of persuading the third person to break his con- 
tract; the breach is not only the natural and probable 
consequence, but by the terms of the proposition, 
which involves the success of the persuasion, it is the 








actual consequence. That unless there be some tech- 
nical doctrine to oblige one to say so, it seems impos- 
sible to say correctly in point of fact that the breach 
of contract is too remote a consequence of the act of 
the defendant. That the injury is in such a case, in 
law as well as in fact, a natural and probable conse- 
quence of theact of the defendant. That the injury 
is, in such a case, in law as well as in fact,-a natural 
and probable consequence of the cause, and there is 
no technical rule against the truth being recognized. 
Tn Lumley v. Gye a count in the declaration was for 
maliciously procuring an actress to break her contract 
(which was executory) to sing at plaintiff's theater, 
and nowhere else, and it was held by a majority of 
the court that an action would lie for the malicious 
procurement ofa breach of contract, though not for 
personal services, if by the procurement damage was 
intended to result, and did result, to the plaintiff. See 
Haskins v. Royster, 70 N. C. 601. The chain of rea- 
soning set forth in Bowen v. Hall would support an 
action in behalf of an employee against a third party 
maliciously procuring his employer to discharge him 
from employment under a legal contract for a certain 
period, pending such period. The principle applied 
is as applicable on behalf of an employee as in behalf 
of an employer so injured through the malicious in- 
terference of the third person. Whether however the 
same principles are applicable where the terms of a 
contract or service are such that the employer may 
terminate them at his pleasure, without violating any 
legal right of the employee, is a question of more in- 
tricacy. There is no question, but that where such a 
right to terminate the employment does exist, the 
mere presence or absence of malice in the breast of the 
employer in doing so is immaterial in so far as regards 
the employee’s having a right of action against him; 
for the simple exercise of a legal right is not depend- 
ent upon the nature of the motive with which it may 
be exercised. In Heywood v. Tillson, 75 Me. 225, the 
decision is that the employer has the right to refuse to 
employ or retain in his service any person renting 
certain specified premises, and the owner of such 
premises has no cause of action against him for the 
exercise of such right, though such refusal was through 
malice or ill-will to such owner. And in Payne v. 
Western & A. R. Co., 13 Lea, 507 (A. D. 1884), the Su- 
preme Court of Tennessee held that the mere posting 
of a notice by an employer to employees, maliciously 
forbidding them to trade with a certain person therein 
named, does not constitute slander or libel, and that 
it is not unlawful for arailroad company to discharge 
hands for trading with a certain merchant, unless 
thereby a contract between the company and em- 
ployees is broken. Even then no action lies to the 
merchant unlessthe notice be libellous. Where one 
does an act which is legal in itself, and violates no 
right of another person, it is true that the fact that 
the act is done from malice or other bad motive 
toward another, does not give the latter a right of ac- 
tion against the former. Though there be a loss or 
damage resulting to the other from the act, and the 
doer was prompted to it solely by malice, yet if the 
act be legal, and violates no legal right of the other 
person, there is no right of action. Phelps v. Nowlen, 
72 N. Y. 39; Chatfield v. Wilson, 28 Vt. 49; South Roy- 
alton Bank v. Suffolk Bank, 27 id. 505; Harwood v. 
Benton, 32 id. 724; Bradley v. Fuller, 118 Mass. 239; 
Hunt v. Simonds, 19 Mo. 583; Jenkins v. Fowler, 24 
Penn. St. 308; Wheatley v. Baugh, 25 id. 528; Orr v. 
Home Mut. Ins. (o., 12 La. Ann. 255; 68 Am. Dec. 770: 
Church of St. Louis v. Blane, 8 Rob. (La.)51; Church 
of St. Francis v. Martin, 4 id. 62; Frazier v. Brown, 12 
Ohio St. 294; Acton v. Blundell, 12 Mees. & W. 324. 
In Phelps v. Nowlen there was on defendant's land a 
spring which was surrounded by an embankment, the 
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effect of which was to raise the water in a well upon 
plaintiff's land. Defendant, not for his own benefit, 
but simply with intent to divert the water from plain- 
tiff's well, dug aditch throngh the embankment, thus 
restoring the water to its natural course, and having 
the effect to lower the water in the well, to the plain- 
tiff's injury. It was held that the action, which was 
for damages and to restrain the diversion of the water, 
was not maintainable. Such cases, though we do not 
question their correctness, should however be con- 
strued so as to justify any unauthorized invasion of 
another’s rights. In Walker v. Cronin, 107 Mass. 555, 
the count was that the plaintiff was a manufacturer of 
shoes, and for the prosecution of his business it was 
necessary for him to employ many shoemakers; that 
defendant, well knowiug this, did unlawfully and with- 
out justifiable cause, molest him in carrying on said 
business, with the unlawful purpose of preventing 
him from carrying it on, and willfully induced many 
shoemakers who were in his employment, and others 
who were about to enter it, to abandon it without his 
consent and against his will, and that thereby the plain- 
tiff lost their services, and the profit and advantages 
which he would have derived therefrom, and was put 
to great expense to procure other suitable workmen, 
and compelled to pay larger prices for work than he 
would have had to pay but for the said doings of the 
defendant, and otherwise injured in his business. It 
was objected, inter alia, that this count of the decla- 
ration did not show that the persons induced to leave 
plaintiff's employ did not have aright to do so; yet 
the count was held to show a cause of action, and the 
demurrer was overruled. Ina note to section 487 of 
Schouler on Domestic Relations, it is said that for a 
master to maintain an action it is enough if the service 
is one at will, if subsisting when interrupted. Salter 
v. Howard, 43 Ga. 601; Svkes v. Dixon, 9 Adol. & E. 
693. In Rice v. Manley, 66 N. Y. 82, one 8S. had con- 
tracted by parol to sell and deliver to plaintiffs a quan- 
tity of cheese, but being made to believe by the fraud 
of the defendant that plaintiffs did not want the 
cheese, sold it to defendant. The contract was not 
binding under the statute of frauds, but would have 
been performed by 8S. had it not been for the fraud. 
It was held that the action was maintainable against 
the defendant. In Benton v. Pratt, 2 Wend. 385, 
where Seagraves & Wilson had contracted with plain- 
tiff to purchase of him, to be delivered at a future 
time, twenty hogs,and nothing had been done to 
make the contract binding under the statute of frauds, 
and while plaintiff was preparing to perform his con- 
tract, the defendants knowing the fact, fraudulently 
represented to S. & W. that plaintiff did not intend to 
deliver his hogs, and this induced S. & W. to buy 
their hogs, and then S. & W. refused to take plaintiff's 
hogs solely because they had a full supply, it was held 
that where a contract would have been fulfilled but 
for false and fraudulent representations of a third per- 
son, an action for damages will lie against such person, 
although tbe contract could not have been enforced 
by action. ‘‘It is not material,’ says the opinion, 
““whether the contract of the plaintiff with Seagraves 
& Wilson was binding upon them or not. The evi- 
dence established beyond all question that they would 
have fulfilled it but for the fraudulent representation 
of the defendants.” Green v. Button, 2 Cromp., M. 
& R. 707. In Walker v. Cronin, supra, after quoting 
Comyn’s Digest (notes on ‘‘ Case” A) as follows: ‘In 
all cases where a man has a temporal loss or damage 
by the wrong of another he may have an action on the 
case to be repaired in damages ”—it is said: ‘The in- 
tentional causing of such loss to another, without jus- 
tiflable cause, and with the malicious purpose to in- 
flict it, is of itself a wrong. Carew v. Rutherford, 106 
Mass. 1; Carrington v. Taylor, 11 Fast, 571, 574. * * 





* Thus every one has an equal right to employ 
workmen in his business or service, and if by the ex- 
ercise of this right in such manner as he may see fit, 
persons are induced to leave their employment else- 
where, no wrong is done to him whose employment 
they leave, unless a contract exists by which such 
other person has a legal right to the further continu- 
auce of their service. If such a contract exists, one 
who knowingly and intentionally procures it to be 
violated may be held liable for the wrong, although he 
did it for the purpose of promoting his own business. 

* * * ITtis generally held that no action will lie 
against one for acts done upon his own land, in the ex- 
ercise of his rights of ownership, whatever the motive, 
if they merely deprive another of advantage, or cause 
loss to him, without violating any legal right. What 
is the motive in such case is immaterial.” Citing 
Chatfield v. Wilson, Frazier v. Brown, supra. But in 
Wheatley v. Baugh the suggestion ‘‘that malicious 
acts without the justification of any right—that is, 
acts of a stranger resulting in like loss or damage— 
might be actionable,’’ was approved. ‘‘ Rvery one has 
the right to enjoy the fruit and advantage of his own 
enterprise, industry, skill and credit. He has no right 
to be protected against skill and competition, but he 
has a right to be free from malicious and wanton in- 
terference, disturbance or annoyance. If disturbance 
or annoyance come as a result of competition, or the 
exercise of like rights by others, it is damnum absque 
injuria, unless some superior right, by contract or 
otherwise, is interfered with. But if it comes from 
the mere wanton or malicius acts of others, without 
the justification of competition, or the service of any 
interest or lawful purpose, it then stands upon a dif- 
ferent footing, and falls within the principle of the 
authorities first referred to,” i. e., Comyn’s Digest and 
others. See also as bearing on the general question, 
People v. Fisher, 14 Wend. 1; Rafael v. Verelst, 2 W. 
Bl. 1055, where it was held that trespass lay against 
defendant for procuring by awe, fear and influence, 
and contrary to his own inclination, a sovereign, in- 
dependent, absolute prince to imprison the plaintiff. 
Old Dominion 8. 8. Co. v. McKenna, 30 Fed. Rep. 48; 
35 Alb. L. J. 208 (March 12, 1887, U. 8S. Cir. Ct., 8S. D. 
New York), and cases cited. From the authorities 
referred to in the preceding paragraphs, and upon 
principle, it is apparent that neither the fact that the 
term of service interrupted is not fora fixed period, 
nor the fact that there is not a right of action against 
the person who is induced or influenced to terminate 
the service, or to refuse to perform his agreement, is 
of itself a bar to an action against the third person 
maliciously and wantonly procuring the termination 
of or refusal to perform the agreement. Jt is the legal 
right of the party to such agreement to terminate it 
or refuse to perform it, and in doing so he violates no 
right of the other party to it, but so long as the for- 
mer is willing and ready to perform, it is not the legal 
right, but it is a wrong, on the part of a third party to 
maliciously and wantonly procure the former to ter- 
minate or refuse to perform it. Such wanton and 
malicious interference for the mere purpose of injur- 
ing another is not the exercise of a legal right. Such 
other person who is in employment by which he is 
earning a living, or otherwise enjoying the fruits and 
advantages of his industry or enterprise or skill, has a 
right to pursue such «mployment undisturbed by 
mere malicious or wanton interference or annoyance. 
Every one has a perfect right to protect or advance 
his business, if in doing so he infringes no superior 
legal right ofanother. Fla. Sup. Ct., March 27, 1887. 
Chipley v. Atkinson. Opinion by Raney, J. 


MORTGAGE—BY DEPOSIT OF TITLE DEED.—An equit- 
able mortgage resulting from the deposit of titledeeds 
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can exist only where such deposit is the matter relied 
upon, without any thing further being done; and 
where the title deeds were deposited with an attorney 
for the purpose of having a mortgage drawn, and the 
mortgage was actually drawn, and sent with the title 
deeds to the intended mortgagor for formal execu- 
tion, which was prevented by his sickness and death, 
no equitable mortgage is created. The leading case 
upon this doctrine in England is the case of Russel v. 
Russel, 1 Brown Ch. Cas. 269. In fact it is from this 
case we first hear of it. It was followed by Birch v. 
Ellames, 2 Anstr. 429; and although it has been vio- 
lently attacked and denounced as pernicious by emi- 
nent English judges, and especially by Lord Eldon 
and Sir William Grant, yet it now seems to be well 
settled and firmly established in the English law, and 
in many of the American States, to a certain extent, 
to-wit: Where the title deeds are deposited as a pres- 
ent security, and with the intent thereby to give a 
lien upon the land, such deposit shall operate as an 
equitable mortgage, notwithstanding the statute of 
frauds. The English courts however have manifested 
a determined disposition to keep within the letter of 
the precedents, und not to give the doctrine further 
extension. And accordingly they have held that a 
mere parol agreement to make a mortgage, or to de- 
posit a deed for that purpose, will not give any title in 
equity. There must be an actual and bona fide deposit 
of the title deeds with the mortgagee himself in order 
to create the lien. These positions will be found sus- 
tained, we think, in the following English cases: Ex 
parte Whitbred, 19 Ves. 209; Ex parte Langston, 17 id. 
230; Lord Ellenborough, in Doe v. Hawke, 2 Fast, 
481; Ex parte Kensington, 2 Ves. & B. 79; Ex parte 
Coombe, 4 Madd. 249; Lucas v. Dorien, 7 Taunt. 279; 
Ex parte Coming, 9 Ves. 115. Also in4 Kent Comm. 
151, and Washb. Real Prop. It appears from these 
authorities that in England, and also in several of the 
States, that where the title deeds are actually depos- 
ited by the debtor with his creditor upon an advance 
of money, and perhaps even for an antecedent debt, ag 
-& security, there the equitable mortgage will arise, 
without more; the deposit standing in the place of an 
actual mortgage, and dispensing with the necessity of 
the execution of such mortgage. But will the de- 
posit of title deeds for the purpose of having an actual 
mortgage prepared for execution, in accordance with 
an agreement to that effect, raise the equitable mort- 
gage? In other words, where money is proposed to 
be lent upon the security of a mortgage to be actually 
executed and delivered, and the titles are placed in 
the hands of an attorney to prepare the mortgage, so 
as to accomplish the loan, which although prepared, 
yet the debtor, from accident or some other cause, 
fails to execute and deliver, although he has received 
the money, will these facts create the mortgage? Mr. 
Washburn says: ‘To give the effect of a lien to the 
possession of title deeds, it must be shown afflirma- 
tively that they were deposited as a bona fide, pres- 
ent, immediate security. If left, for instance, with 
the attorney for the purpose of his drawing a mort- 
gage which had been agreed upon by the parties, it 
will not be sufficient. Mere possession even by a 
creditor is not enough.”” 2 Washb. Real Prop. 89. 
See cases referred to in note by Mr. Washburn. And 
in Ex parte Bulteel, 2 Cox, 233, it was held “* that the 
delivery of title deeds to an attorney to preparea 
mortgage deed does not amount to an equitable mort- 
gage; otherwise if deposited expressly as a security 
fora debt.’’ We think the weight of authority is 
against this doctrine being applied to cases with facts 
like those suggested, and that an equitable mortgage 
resulting from a deposit of title deeds can exist only 
where such deposit is the matter relied upon, without 








any thing further being done. 8S. C. Sup. Ct., Feb. 19, 
1887. Huitzler v. Phillips. Opinion by Simpson, J. 
NUISANCE — INJUNCTION — FERTILIZER FACTORY.— 
A. filed a bill for an injunction to abate a nuisance, 
alleging that he was the owner of a farm bounded by 
a public road on which B. had erected and was operat- 
ing works for making fertilizers, the fumes and gases 
from which injured and destroyed his fruit trees ani/ 
crops, and frequently compelled the doors and win- 
dows of his dwelling to be kept closed, to protect the 
inmates from the offensive and sickening odors. B. 
answered, denying the injury, and alleging that he 
had operated the works for several years; that it was 
only occasionally that any inconvenience was caused 
thereby to A. and his family, and that he had invested 
$20,000 in the works, and did a business of 950,000 per 
annum, which would be ruined if the injunction 
prayed for was granted. When a plain and adequate 
remedy at law cannot be obtained, the power of a 
court of equity to abate a private nuisance which is 
destructive of the property of a complainant, or ren- 
ders its use and occupation physically uncomfortable, 
isno longer questionable. The jurisdiction of the 
court in such cases is predicated upon the broad 
ground of preventing irreparable injury, interminable 
litigation, a multiplicity of actions, and for the pro- 
tection of rights. Parker v. Winnipeseogee Co., 2 
Black. 454; Story Eq. Jur., § 925; Wood Nuis., ch. 25. 
But to justify the court in the exercise of this extra- 
ordinary power, a strong prima facie case of right 
must be shown. The right must be clear, and its vio- 
lation palpable. A mere diminution of the value of 
property by the nuisance, without irreparable mis- 
chief, will not be sufficient; and if the evidence be 
conflicting and the injury doubtful, the court will not 
interpose in this summary way; or if an injunction 
will work great injury to one party without corre- 
sponding benefit to the other, it should not ordinarily 
issue, especially when adequate protection can be had 
without it. Parker v. Winnipiseogee Co., supra; Swift 
v. Jenks, 19 Fed. Rep. 643. The right to pure air is 
incident to the land—as much so as the right to the 
uninterrupted flow of a stream of pure water which 
runs through it—and no one can be permitted to pol- 
lute either to the injury and disadvantage of the 
owner. In large towns or cities the causes of atmos- 
pheric pollution cannot beas easily traced and marked 
as in more sparsely inhabited places; but even in the 
former, when the nuisance is well defined, and its 
source definitely known, the court will interpose to 
protect the rights of those who are injured by it. Each 
case however must rest on its own merits, and be gov- 
erned by the special facts and circumstances sur- 
rounding it. The rule by which the court is guided 
in such cases is the ancient maxim that every one 
must so use his own property as not to injure another. 
When therefore the injured party cannot obtain re- 
dress by an action at law for the invasion of his rights 
his only resort is toa court of equity; and when a 
proper case is presented the court will not hesitate to 
protect his rights. But just here the difficulty often 
arises, as in the present case, of determining whether 
the facts will justify the court in the exercise ofa 
sound discretion in awarding the writ. Admitting 
the truth of the complainant’s bill, would the court be 
warranted at this stage of the case in granting an in- 
junction? The injury to her fruit and grain crops for 
this season, whatever may be its extent, has already 
been suffered, and the damage can be ascertained by 
a jury, or by such other mode as the parties may be 
able to agreeupon. The physical discomfort to which 
the occupants of the farm are now subjected, as a di- 
rect consequence of the defendant’s business, has been 
submitted to for the past two or three years, without 
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any attempt on the part of the complainant to seek 
its abatement by a preliminary injunction, and it be- 
comes a serious question whether the court should 
now summarily interpose by writ to suspend the de- 
fendant's business, without giving it the opportunity 
of answering the bill, and requiring the complainant 
to prove her charges. The loss of crops, and the de- 
preciation of the rental and marketable values of the 
farm, so far as such losses have been occasioned by 
the defendant, can also be ascertained by a jury. The 
danger of future loss and injury does not appear to be 
so imminent that the complainant wll suffer irrepara- 
ble mischief by letting the case proceed to a final de- 
cree on bill, answer and proofs. U.S. Cir. Ct., Dist. 
Dela., July 9, 1886. Sellers v. Parvis & Williams Co. 
Opinion by Wales, J. 


PARTNERSHIP — NEGOTIABLE INSTRUMENT — PRO- 
TEST — WAIVER.— A partuer has the right, after the 
dissolution of the partnership, to waive demand and 
notice of protest of anote upon which the firm was 
indorser. That he had the right to waive demand and 
notice, so long as the partnership continued, is clear, 
and we see no good reason why the mere dissolution 
of the partnership should operate asa revocation of 
his authority. It operated, no doubt, asa revocation 
of all authority on his part to bind his former partners 
by new contract, but it did not revoke his authority 
to adjust, liquidate and settle the partnership affairs. 
The note was in the hands of the appellee for collec- 
tion, and all the holder was required to do in order to 
bind Seldner & Son, the indorsers, was to make de- 
mand on the maker, andin default of payment to 
give notice to the firm, or to one of the members of 
the firm. And if Lippman Seldner, the settling part- 
ner, knew the maker was unable, or did not mean to 
pay the note, and that demand upon him would there- 
fore be useless, he certainly had the power to waive 
demand and protest, and thereby save the note from 
dishonor. In doing so he does not make a new con- 
tract, nor does he incur anew liability, but merely 
dispenses with a requirement of the law intended 
solely for the benefit and protection of the indorser. 
The precise question before us was fully considered in 
Darling v. March, 22 Md. 184, and it was decided in 
that case, that a partner had the right, after the dis- 
solution of the partnership and after notice of the dis- 
solution, to waive demand and notice. ‘The waiver 
of demand and notice,” say the court, “is but the 
modification of an existing liability by dispensing with 
certain testimony which would otherwise be required. 
If one of the former partners could not dispense with 
proofs which might be required at the time of the 
dissolution, he could not liquidate the accounts and 
agree upon balances. To waive demand and notice 
and to settle accounts is but to arrange the terms upon 
which an existing liability shall become perfect with- 
out further proof. In doing this, he does not makea 
hew contract, but acts within the scope of acontinuing 
authority.’’ There is a broad distinction between a 
waiver under such circumstances and a promise by a 
partner made after the dissolution to pay a debt bar- 
red by the statute of limitations. The mere waiver of 
demand and notice does not, as we have said, create a 
new liability, whereas to permit a partner to renew a 
debt barred by the statute as against his copartners, 
by an acknowledgment or promise to pay made after 
the dissolution would be to allow him to create a new 
liability. Md. Ct. App., March 21, 1887. Seldner v. 
Mount Jackson National Bank. Opinion by Robin- 
son, J. 


WATER — RIPARIAN RIGHTS ON NAVIGABLE RIVERS 
—LOW-WATER MARK. — The riparian proprietors of 
lands bounded on the Ohio river, in this State, own 
the fee in the lands to low-water mark, subject to the 





easement of the public in that portion lying between 
high and low-water mark, with the right of the State 
to control the same, forthe purposes of navigation 
and commerce, without compensation to the owner. 
According to the common law of England, there were 
but two classes of riparian owners of land: (1) Those 
owning lands on tide-water, or waters in which the 
tide ebbs and flows, and these were designated navi- 
gable waters; (2) all others were those owning lands 
on waters in which there was no tide, and these were 
designated non-navigable waters. In the first class 
the banks and soil under the water isin the king as 
purens patric, or the lord of the manor, and the rights 
of the riparian owner extend only to high-water mark. 
In the second class the king has no rights, and the 
riparian owners on either side of the stream or river 
own the bed and soil ad medium filum aque. It is 
therefore apparent, that according to the English 
common law, the sovereign or public had no rights in 
the title to the banks or bed of any fresh-water river 
or water-course, whether the same was navigable or 
not, but that the whole of such rivers and water- 
courses, including their beds and banks, belonged to 
the riparian proprietors owning lands adjacent thereto. 
This doctrine of the common law has been, to some 
extent, modified by usage and statutes even in Eng- 
land. This doctrine was adopted and applied in the 
early decisions of many of the States in this country; 
but it was subsequently found to be unsuited and in- 
applicable here on account of our great fresh-water 
lakes and rivers. It was soon ascertained that the 
principle or individual appropriation could not be 
maintained, in regard to these great water-ways, 
without great detriment to commerce and the public 
interests. In order to remove this difficulty, and at 
the same time maintain the reason of the common-law 
rule inits general principles, the Federal and State 
courts of this country formed and adopted a new 
common-law doctrine suited to the necessities and 
conditions of this continent. By The Genesee Chief, 
12 How. 443, the definition of anavigable river was 
modified so as to include in that term not only those 
rivers in which the tide ebbs and flows, but all rivers 
in this country which are in fact navigable. But 
neither this decision, nor necessarily the definition thus 
employed, affects the rights of riparian owners of 
lands bordering on this new class of navigable rivers. 
For the determination of these rights, under this 
American common law, we must refer to other decis- 
ions. The common-law rule of England, and for a 
time in this country, as before stated, was that in all 
such rivers the riparian proprietor owned the soil to 
the center of the stream. People v. Platt, 17 Johns. 
195; Browne v. Kennedy, 5 Har. & J. 195; Canal 
Trustees v. Haven, 5 Gil. 548. But if theriver be 
in fact navigable, the public have a right to use it asa 
highway. Adams v. Pease, 2 Conn. 481; Berry v. 
Carle, 3 Greenl. 269. In Commmissioners of Canal 
Fund v. Kempshall, 26 Wend. 404, it was held by the 
unanimous judgment of the court of errors, that in 
all rivers above the flow of the tide, the soil to the 
center, and the usufructs of the water, are the prop- 
erty of the adjoining owners, subject, if navigable, to 
the public easement of navigation. This principle has, 
except in Iowa, been applied to the Mississippi and 
Ohio rivers. Morgan v. Reading, 3 Smedes & M. 366. 
In Ohio it has been adjudged, and we think correctly, 
that the ordinance of 1787 for the government of the 
Northwestern territory, which declares that the navi- 
gable waters leading into the Mississippi shall be com- 
mon highways, and forever free, does not impair or 
abolish the common-law principle that he who owns 
the bank owns to the middle of the river, subject to 
the easement of navigation. Lessee of McCullock v. 
Aten, 2 Ohio, 307; Blanchard v. Porter, 11 Ohio, 138; 
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8 Kent Comm. 427, 432; Bullock v. Wilson, 2 Port. 
(Ala.) 436. In Pennsylvania the law has been settled 
by repeated adjudications that in navigable streams, 
such as the Ohio river, the title of the riparian pro- 
prietor extends to the ordinary low-water mark, and 
in non-navigable streams to the middle. Wood v. 
Appeal, 63 Penn. St. 210; Carson v. Blazer, 2 Bin. 475; 
Ball v. Slack, 2 Whart. 568; Tinicum, etc., Co. v. Car- 
ter, 61 Penn. St. 21. The same rule has been adopted 
in Michigan, North Carolina, Mississippi and Alabama. 
Moore v. Sanborne, 2 Mich. 520; Wilson v. Forbes, 2 
Dev. 30; Commissioners Homochilto River v. Withers, 
29 Miss. 39; Bullock v. Wilson, 2 Port. (Ala.) 436. In 
some of the States the decisions hold that the titles of 
the riparian owners whose lands are bounded by the 
Mississippi river extend to the thread of the stream. 
Morgan v. Reading, 3Smedes & M. 3€6; Middleton v. 
Pritchard, 3 Scam. 510. But the more recent cases in 
these and other States limit the ownership of the ri- 
parian proprietors in the soil to low-water mark. 
Eusminger v. People, 47 Til. 384; Bainbridge v. Sher- 
lock, 29 Ind. 364. According to the foregoing and 
many other decisions which I have examined, but 
deem it unnecessary to cite, I think we may safely de- 
duce the conclusion that the title of the riparian 
owner of land bounded by the Ohio river extends, at 
least, to low-water mark, subject to the public ease- 
ment of navigation, and the right of the State to con- 
trol its use for the promotion of commerce. It is true 
we have no decision in this State, or theState of 
Virginia, positively defining the rights of riparian 
owners of land bounded by the Ohio river. W. Va. 
Sup. Ct. App., Feb. 5. 1887. Burre v. Flemings. Opin- 
ion by Snyder, J 


LEGALIZED FELONY. 

\ Fi are frequently indebted to the ALBANY Law 

JOURNAL for something ‘“‘rich and rare,” and a 
more fruity paragraph we have seldom encountered 
than that upon the first page of its issue of May 12, in 
which it comments with just indignation upon the 
** pool bill,” recently enacted by the New York Legis- 
lature. By that bill the Legislature, acting upon the 
ancient, threadbare, transparent pretext of improving 
the breed of horses, legalized, not the running of horses 
for cups, purses and gate money, but gambling on the 
event of horse races by all sorts and conditions of 
people everywere, facilitated and systematized by the 
ubiquitous pool seller. How the breed of horses could 
by any possibility be improved by permitting gambling 
upon their speed to be freely indulged in by people 
who care no more for horses than for cows except as 
implements for gambling, who never owned a horse 
aud probably could not ride one if they had it, is one 
of the problems which we cannot solve. Yet this is 
one of the follies of a past age, older than the Godol- 
phin Arabian, which seems to flourish in perpetual 
youth. 

The Legislature having thus legalized in one form a 
practice which,in other forms, the law, as well as 
public opinion, condemns as grossly immoral and 
highly injurious to society, proceeds to stultify itself 
by enacting that this very practice, which for five 
months in the year is legalized as a harmless and un- 
objectionable occupation shall be for the other seven 
months a felony, punishable by imprisonment from 
one year to five years. It is to the credit of the New 
York Legislature that it did not divide the year 
equally; by one short month in twelve it leans to 
virtue’s side. Under this bill, if the governor should 
sign it, a pool seller in New York will be a singularly 





composite character, a sort of Dr. Jekyll and Mr. Hyde; 
for five months in the year he will be a law-abiding 
citizen, pursuing a perfectly legalif not praiseworthy 
avocation; during this halcyon season he might well 
be, without incongruity, a Sunday-school superintend. 
ent, orevenadeacon. But, alas forthe other seven 
months! Then he must shut up shop, or else ply his 
vocation under ban of the law, in low dives or un- 
licensed grogshops, in imminent peril of a felon’s 
doom, and all because it is August instead of April, or 
December instead of June. It may be, and probably 
is the case that the five months in which the selling of 
pools is permitted by the bill, constitute the whole 
period during which that business can be profitably 
prosecuted. If that isso, the Legislature of New York 
in effect says to the pool seller: ‘‘ Your occupation is 
wicked, nefarious, criminal, absolutely felonious ; you 
are nevertheless hereby authorized to carry on the 
business during all that portion of the year in which 
it can be conducted with profit to yourself, but if you 
dare to sell pools in any of seven months in which you 
can make nothing by it, we will assuredly put you in 
the State prison for a period of not less than one year, 
nor more than five years.’”” No wonder the ALBANY 
LAw JouRNAL is ashamed of the majority of the New 
York legislators. 

The JoURNAL is decidedly of the opinion that the 
breed of legislatorsin New York need improvement 
far more than the breed of horses, and to judge from 
this brilliant legislative exploit we think its judgment 
is correct. In view of the emergency it calls upon 
Hercules for help. ‘‘ We hope,” it says, “ the gover- 
nor will get out his veto machine.’’ But was not the 
JOURNALa trifle ‘too previous” some weeks ago in 
objecting to Governor Hill’s free use of the veto 
power? Wecertainly fully indorsed its views, but we 
propose to amend our confession of faith on the sub- 
ject of the veto power, by adding that, when a bill 
would manifestly tend in its operation to the detri- 
ment of public morals, the governor should interpose 
and protect the people against their own misrepresent- 
ing representatives.— Central Law Journal. 


COURT OF APPEALS DECISIONS. 
7: following decisions were handed dcwn Tuesday, 
June 14, 1887: 

Order of the Supreme Court and proceedings of the 
commissioners reversed, with costs to relator in all 
courts—People, ex rel. Fairchild, appellant, v. Com- 
missioners of Fire and Buildings of the City of Brook- 
lyn, respondents.——So much of the order as gives 
Welch preference reversed, and order modified so as 
to give Mrs. Cahill preference in payment next after 
Rogers, without costs to either of the several parties— 
Boyle v. Boyle.——Appeal dismissed with costs—Can- 
ary v. Knowles.— Appeal dismissed with costs—Ira 
Leo Bamburger v. Herman Duden.—Motion for re- 
argument denied with costs—Wheeler v. Jackson and 
McFarlane v. Jackson.— Motions to dismiss appeals 
denied with $10 costs—Reed v. Trowbridge and Bur- 
rows v. Dickinson. Motion granted to dismiss ap- 
peal—People v. Evans.— Motion to advance granted, 
and case set down for argument next week Thursday, 
unless counsel agree upon an earlier date, without 
costs—Metropolitan Trust Company v. Tonawanda 
Valley Railroad Company.—Remittitur amended to 
read, ‘‘ without costs in any courts”’—In re Cavid Vv. 
Gleason.—Motion to advance granted, case to be ar- 
gued some day after the 16th inst.,to be fixed by the 
parties, without costs—Silvey v. Lindsey. 
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CURRENT TOPICS. 

HE American Law Review, in commenting on the 
Cornelison case in Kentucky, draws attention 

to the fact that in Missouri, under the authority of 
Ex parte Jilz, 64 Mo. 205; 8. C., 27 Am. Rep. 218, 
the decision of Dogberry Stofer would be conclusive 
as to the liberty of Cornelison; he could not be 
arrested again; Dogberry having jurisdiction to 
issue the writ, had jurisdiction of the subject-mat- 
ter, and his decision is conclusive. This decision, 
the Review points out, is founded on Hx parte Yates, 6 
Johns. 387, which was reversed in Yates v. Lansing, 
9 Johns. 395. The Kentucky Court of Appeals, 
however, in Bethurum v. State, 11 Bush, 682, hold 
that a justice of the peace may not revise the deci- 
sions of the superior courts on habeas corpus. But 
as to punishing Dogberry, the Review says: ‘He 
cannot be punished for the erroneous exercise of a 
jurisdiction which the law gives him, any more 
than any other judicial officer can. If he comes out 
of his present trouble, the present of a distillery 
and a stud horse from the friends of Mr. Cornelison 
would be no more than a fitting compliment to his 
shining talents. At all events some means should 
be provided for elevating him above the humble 
sphere which he has so signally adorned, but in 
which his aspiring genius has been cabined, cribbed 
confined. Perhaps the State Board of Immigration 
of Texas might induce him to settle in that com- 
monwealth. There, he might employ his conspicu- 
ous abilities in instructing the Court of Appeals 
that their recent conclusion that the omission of 
the foreman of a jury to cross the ¢ of ‘guilty’ so 
' that it appears as ‘guilly’ is immaterial,’ while the 
omission of the letter 7 in the same word making it 
read ‘ guity’ is a fatal defect, is clear ‘ urrah,’ and 
that the unfortunate prisoner who was found to be 
‘guilly’ merely, is entitled to be enlarged on habeas 


conpus.” 


The Review, in speaking of Governor Hill’s veto 
of the Crosby high license bill, says: ‘“ We are in 
accord with much that has been said by some of 
our learned legal contemporaries upon the question 
of the impropriety of the governor of a State veto- 
ing an act of the Legislature on the ground of its 
being unconstitutional. In this case, for instance, 
there were, no doubt, more lawyers than one in the 
two houses of the Legislature of New York, as able 
as Governor Hill, who supported this measure and 
voted for it. Their opinions upon its constitu- 
tionality are presumptively as good as his. The 
governor of a State is not an aptly consfituted tri- 
bunal or magistracy for settling the constitutionality 
of acts of the Legislature. Under our American 
system this power is vested in the judicial tribunals, 
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and the history of our government has shown that 
it has been exercised by them with firmness, and 
yet in a conservative manner. They have always 
proceeded upon the principle that an act of the 
Legislature ought not to be set aside unless the con- 
flict between it and the organic law is plain and 
unmistakable; and even then, if it can be upheld in 
part it will be done. But Governor Hill, by his 
veto message, backed by the opinion of an attorney- 
general and of a private counselor at law, the latter 
probably retained by the enemies of the measure, 
prevents the question of the validity of the bill 
from ever coming before the proper tribunals for 
settlement.” 


The death of Chief Justice Mercur, of Pennsyl- 
vania, called out warm tributes of respect and 
affection from bench and bar. Judge Arnold said: 
‘*The day of great jurists has gone, I fear, until a 
change shall come, which, sweeping away the vol- 
umes of mere cases, will make a place for law-givers 
instead of law-recorders. Until a new system is 
established, the opportunity for developing great 
judges will not present itself. Legal principles are 
in danger of being lost in the maze of cases, which, 
seeming to apply those principles, often strain and 
sometimes disregard them. Take the present con- 
dition of affairs and contemplate its effect. The 
Supreme Court of this State disposes of 800 cases a 
year. So vast a volume of work, necessarily de- 
prives the court, not only of the opportunity to 
hear them fully, but also of the time to give them 
that amount of thought and study, which is neces- 
sary to properly consider and decide them. Con- 
stant, unchanging listening for months, leaves too 
little time for study, for thought, and for mingling 
among men to learn their customs and habits, and 
their wants. If in this condition of affairs, a judge 
can endure the labors of office, preserve his health, 
and merit the esteem of his fellow citizens, he is 
entitled to be called a good judge. Such a man 
was Ulysses Mercur, chief justice of this Common- 
wealth.” 


The English judges seem to have variant views 
of the rights of animals of the humbler sort. The 
Law Times assures us that ‘‘Mr. Justice Hawkins 
is reported to have been warned off private prop- 
erty when trespassing in pursuit of rats, while Mr. 
Justice Field is publicly chronicled as having lec- 
tured a juvenile in the streets of Lewes on the ille- 
gality of cutting dogs’ tails.” Can it be possible 
that “ratting,” deemed so reprehensible in a poli- 
tician, is justifiable in a judge? We wonder if Mr. 
Justice Field is equally principled against the bar- 
barity of cutting off dogs’ ears. We have in this 
country a Mr. Justice Field who pronounced a legal 
judgment against the excision of Chinamen’s queues 
as a punishment. Humanity seems to run in the 
Field family. 


The English judges are very unsophisticated, it 
seems. Ina recent divorce or breach of promise of 
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marriage case Baron Huddleston was very much 
perplexed by sundry crosses at the end of love- 
letters put in testimony, and inquired the meaning 
of them. They are undoubtedly part of Mr. Igna- 
tius Donnelly’s cypher, and refer to the lines: 


“The course of true love never did run smooth * * * 
Oh, cross!” etc. 


England is as far behind this country in material 
improvements and conveniences as she is ahead of 
us in legal reform. In the current number of Gib- 
son's Law Notes we find comment on a case involv- 
ing the proper mode for a passenger in a bus to 
signal his desire to get out when the conductor is 
on top collecting his fares. Gibson’s says: ‘‘ His 
honor, Judge Eddis, considers that knocking on 
the roof is not the accepted method of communica- 
tion, and on that ground he decided that a lady 
could not recover against the company for injuries 
received consequent on her alighting after commu- 
nicating in this way. Now it would have been 
much more useful, your honor, if you had laid 
down what is the accepted method of communica- 
tion. We have done a good deal of inside ’bus 
travelling in our time, and we have seen many peo- 
ple,knock,on the roof. Why should not the company 
have been held liable on the ground of negligence 
in not providing means for communication?” These 
English will not tolerate a strap any more than a 
bell cord on a railway train. So they will not have 
‘*brasses for boxes” (checks for baggage), nor 
conveniences on the trains for answering the calls 
of nature. So they hoisted goods by hand for 
years after we were doing it by machinery. By 
the way, if a passenger on top of a’bus wants to 
get off while the conductor is inside collecting fares, 
we suppose he must use a parachute or a fire-escape. 


They make some fine distinctions about ‘‘ cruelty ” 
in the Michigan divorce decisions. For instance, 
for a husband, in picking berries, forcibly to resent 
his wife’s reaching over from her row to his and 
picking some of his best berries, is cruel, but to 
tell her to go home to her father with her long 
nose, and to call her old goat, old cow, etc., is not 
cruel. 


The lawyer will find some good vacation reading 
in two little volumes of essays, entitled ‘‘ Obiter 
Dicta,” and written apparently by an English bar- 


rister. The author —or his publisher—did not 
pay us the compliment of sending us the volumes 
for review, but we paid them for the books, and 
therefore even Mr. Bishop, who thinks so griev- 
ously of law-book reviewers, must admit that this 
puff is moderately honest. Among the best of these 
essays is one on actors, in which the writer has the 
courage to rate the profession — not the professors 
—at its true small worth. At the same time he 
admits the charms of the life. Speaking of 
Macready, he says: he ‘‘was always regretting — 
heaven help him! — that he wasn’t a barrister-at- 





law. Look upon this picture and on that. Here 
we have Macbeth, that mighty thane; Hamlet, the 
intellectual symbol of the whole world of modern 
thought; Strafford, in Robert Browning’s fine play; 
splendid dresses, crowded theatres, beautiful women, 
royal audiences; and on the other side, a rusty 
gown, a musty wig, a fusty court, a deaf judge, 
an indifferent jury, a dispute about a bill of lading, 
and ten guineas on your brief — which you have 
not been paid, and which you can’t recover — why, 
‘*tis Hyperion to a satyr.’” 


At Annesley & Co.’s art gallery in this city was 
recently shown an excellent portrait of Judge Earl, 
by Mr. Twitchell. We do not know, but we hope 
that it is to hang in the Court of Appeals chamber. 
It is a better painting than any but three or four 
now there, and it represents a magistrate of learn- 
ing and force, who possesses an unusual capacity 
for hard work. It is well enough for the State to 
adorn its public buildings with expensive marbles 
and mahogany, but it will be even more interesting 
to future generations to see the reflected lineaments 
of the judges who have expounded the laws under 
which they live. There is no reading so absorbing 
as biography, and there is no art so interesting as 


portraiture. 
——___¢___—_—. 


NOTES OF CASES. 


N Sullivan v. Tioga Railroad Co., 44 Hun, 804, the 
defendant’s railroad line terminated at Elmira. 
The Erie railroad owned and controlled the yard, 
and when the defendant’s locomotives were in it 
the servants employed on them were under the ex- 
clusive control of the officers of the Erie railroad, 
who directed how locomotives should be run, at 
what speed, what precautions should be used, and 
what signals given. He/d, that the plaintiff's intes- 
tate, a laborer in the yard of the Erie road, and 
the defendant’s employees on the locomotive, were 
not co-servants. The court said: ‘‘ Were defend- 
ant’s employees in charge of its locomotive and the 
decedent, employed by the Erie railroad, co-employ- 
ees? The defendant, at the close of the evidence, 
insisted that they were, and moved for a nonsuit 
upon this and other grounds, which was refused. 
The defendant requested the court to charge that 
if the jury found that decedent and the employees 
in charge of the locomotive were at the time of the 
accident under the control of the superintendent of 
the Erie railroad they were co-employees, and the 
plaintiff could not recover. This the court refused, 
and left it to be determined by the jury, as a ques- 
tion of fact, whether they were co-employees, say- 
ing, if they were, the plaintiff could not recover. 
Presumptively, the servants of two independent 
masters are not co-servants. The exact relations 
existing between the defendant and the Erie rail- 
road are not disclosed by the evidence. It does 
appear, by undisputed evidence, that the defend- 
ant’s line terminated at Elmira; also that the Erie 
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railroad owned and controlled the yard, and that 
when defendant’s locomotives were in it the ser- 
vants employed on them were under the exclusive 
control of the officers of the Erie railroad, who di- 
rected how locomotives should be run, at what 
speed, what precautions should be used and signals 
given. The cases cited may be conveniently di- 
vided into two classes: First, those in which the 
servants of a railroad corporation owning the struc- 
tures, and solely controlling the manner of moving 
the trains of both corporations, are negligently in- 
jured by the servant of a railroad corporation hav- 
ing the right to use the structure under a contract. 
In Warburton v. Gt. West. R. Co., L. R., 2 Exch. 30; 
8. C., 4 H. & C. 695, the plaintiff was employed by 
the L. N. W. Railway Company as a porter at its 
station. The defendant used this station under a 
contract with the L. N. W. Railway Company, by 
which the latter company controlled the movement 
of defendant’s trains while at the station. The 
plaintiff was injured by the negligence of one of 
defendant’s engineers. It was held that the engi- 
neer and the porter were not co-employees, and that 
defendant was liable. In Catawissa R. Co. v. Arm- 
strong, 49 Penn. St. 186, the defendant (plaintiff 
in error) ran its trains for some miles over the track 
of the P. and E. Railroad Company, subject to the 
rules and regulations of the latter corporation. 
Plaintiff's intestate was a brakeman, employed by 
the P. and E. Railroad Company, and was negli- 
gently killed by defendant’s conductor. It was 
held that the brakeman of the P. and E. Railroad 
Company and the defendant’s conductor were not 
co-employees, and a recovery was sustained. In 
1868 the rule in Pennsylvania was changed by the 
Legislature. Mulherrin v. D., L. and W. R. Co., 81 
Penn, St. 366. In Swainson v. North East. R. Co., 
L. R., 8 Exch. Div. 341, the defendant’s station and 
that of the Great Northern Railway Company abut- 
ted upon each other; each corporation owning two 
tracks running by the station. Trains entering 
into or departing from these stations were governed 
by signals and points, worked by signalmen, who 
were members of the ‘Joint Station Staff.’ The 
members of this staff (including the plaintiff's in- 
testate) were employed and paid by the Great 
Western Railway Company, and wore its uniform, 
but defendant paid to the Great Western Railway 
Company one-half of the wages of the Joint Station 
Staff. Plaintiff’s intestate, a signalman, and one 
of the joint staff, was killed by the negligence of 
an engineer of one of defendants trains. It was held 
that the signalman and the engineer were not co-em- 
ployees, and the action could not be defeated on that 
ground. The second class embraces cases in which 
the servants of a railroad corporation which uses, 
under a contract, the structure of another railroad 
corporation, are negligently injured by the servants 
of the corporation owning the structures and solely 
controlling the manner of moving the trains of both 
corporations. In Smith v. N. Y. and Harlem Rail- 
road Oo., 6 Duer, 225, affirmed, 19 N. Y. 127, the 
plaintiff's intestate was an engineer in the service 





of the New York and New Haven Railroad Com- 
pany, which ran its trains over some miles of de- 
fendant’s track. By the negligence of defendant's’ 
switchman, plaintiff's intestate was killed. The de- 
fendant, by the contract between the corporations, 
was bound to care for the track, and the switchman 
was under its exclusive control. It does not appear 
whether the trains of the New York and New 
Haven company were, while on defendant’s track, 
subject to its control, but such is so generally the 
custom that it may be safely assumed that they 
were. It was held that the engineer of the New 
York and New Haven Railroad Company and the 
defendant’s switchman were not co-employees, and 
a recovery was sustained. In Zeigler v. Danbury 
and Norwalk Railroad Co., 52 Conn. 548, defend- 
ant’s road and that of the S. Corporation connected 
and formed a continuous line. A train owned and 
operated by S. ran daily over defendant’s track, 
subject to the control of defendant’s officers. The 
plaintiff was a brakeman on this train, who was in- 
jured by the negligence of defendant’s conductor 
while on defendant's track. It was held that de- 
fendant’s conductor and plaintiff were not co-em- 
pleyees, and a recovery was sustained. Sawyer v. 
Rutland and Burlington Railroad Co., 27 Vt. 370, is 
not distinguishable from Smith v. NV. Y. and Harlem 
Railroad Oo., either in facts or principles. Roach 
v. Fort Orange Paper Co., 18 N. Y. W. Dig. 124, 
affirmed, 95 N. Y. 660, is not within either class of 
cases, because neither master exercised control over 
both servants at the time of the injury. In that 


case the injured servant was employed and solely 
controlled by the railroad corporation, and the neg- 
ligent servant was employed and solely controlled 


by the defendant. So in Stevenvon v. Atlantic Mail 
Steamship Co.,1 J. & 8. 277; affirmed, 57 N. Y. 
108, the servants were employed by, and were serv- 
ing different masters, and it does not appear that 
either master exercised, or had the right to exercise 
at any time, any control over both servants. In 
Vose v. L. and Y. R. Co., 2H. & N. 728, the recov- 
ery was had because the defendant negligently 
established defective rules, which was not the neg- 
ligence of a servant, but of the principal. The fol- 
lowing cases: P., W. and B. Railroad Co. v. State, 
58 Md. 352; Snow v. Housatonic Railroad Co., 8 
Allen, 441; Graham v. N. E. Ry. Co., 18 C. B.N. 
S. 229, arose out of the neglect of the defendants 
to provide safe structures — master’s duties — 
whereby the servants of the corporations using the 
structures were injured. In Oruty v. Erie Ry. Co., 
3 T. & C. 244, one of the judges expressed views 
not in accordance with the authorities above cited, 
which were not concurred in by the court, and a 
new trial was granted because the evidence did not 
show that defendant was negligent. Under the 
authorities, the plaintiff's intestate and defendant's 
employees in charge of the jocomotive were not 
co-servants, and this action cannot be defeated on 
that ground. The text writers support this con- 
clusion. Shearm. & Red. Neg., § 101; 2 Thomp. 
Neg., § 1043; Whart. Neg., § 231; Pierce Railroads, 
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$70;3 Wood Ry. Law, 1496; Wood Mast. & Serv. 
(2 ed.) 435; 2 Rorer Railroads, 1205.” 


Jn Tyler v. Carlisle, Maine Supreme Judicial 
Court, March 1, 1887, it was held, that if money is 
lent with the mere knowledge or belief on the part 
of the lender that it is to be used for gambling pur- 
poses, and without any participation on his part in 
the illegal act, af action can be maintained for its 
recovery. The court said: ‘Any different doc- 
trine would, in most instances, be impracticable 
and unjust. It does not follow that a lender has 
a guilty purpose merely because he knows or 
believes that the borrower has. There may be a 
visible line between the motives of the two. If it 
were not so, men would have great responsibilities 
for the motives and acts of others. A person may 
loan money t6 his friend — to the man — and not 
to his purpose. He may at the same time disap- 
prove his purpose. He may not be willing to deny 
his friend, however much disapproving his acts. 
In order to find the lender in fault, he must himself 
have an intention that the money shall be illegally 
used. There must be a combination of intention 
between lender and borrower — a union of pur- 
poses. The lender must in some manner be a con- 
federate or participator in the borrower's act — be 
himself implicated in it. He must loan his money 
for the express purpose of promoting the illegal 
design of the borrower, not intend merely to serve 
or accommodate the man. In support of this view 
many cases might be adduced. A few prominent 
ones ‘will suffice. Green v. Collins, 8 Cliff. 494; 
Gaylord v. Soragen, 82 ¥t. 110; Hill v. Spear, 50 N. 
H. 258; Peck v. Briggs, 8 Denio, 107; McIntyre v. 
Parks, 3 Metc. 207; Banchor v. Mansel, 47 Me. 58. 
See Franklin Co, v. Lewiston Sav. Bank, 68 Me. 47. 
Nor was the branch of the ruling wrong that 
plaintiff, even though a participator, could recover 
his money back if it had not been actually used for 
illegal purposes, In minor offenses, the locus peni- 
tentiw continues until the money has been actually 
converted to the illegal use, The law encourages a 
repudiation of the illegal contract, even by a guilty 
purticipater, as long as it remains an executory con- 
tract, or the illegal purpose has not been put in 
operation. The lender can cease his own criminal 
design, and reclaim his money. ‘The reason is,’ 
says Wharton, ‘the plaintiff's claim is not to en- 
force, but to repudiate, an illegal contract.’ Whart. 
Cont., § 354, and cases there cited. The object of 
the law is to protect the public — not the parties. 
‘It best comports with public policy to arrest the 
illegal transaction before it is consummated,’ says 
the court in Stacy v. Foss, 19 Me. 335. See White 
v. Bank, 22 Pick. 181. The rule allowing a recov- 
ery back does not apply where the lender knows 
that some infamous crime is to be committed with 
the means which he furnishes. It applies only 
where the minor offenses are involved.” See note, 
32 Am. Rep. 122. 





CONSTITUTIONAL LAW ~— TAX ON INTER- 
STATE AND FOREIGN COMMERCE— 
INCOME TAX. 


SUPREME COURT OF THE UNITED STATES, 
MAY 27, 1887. 


PHILADELPHIA AND SOUTHERN MAIL STEAMSHIP 
CoMPANY V. COMMONWEALTH OF PENNSYVANIA. 


A State may not impose upon steamship companies incorpo- 
rated under its laws, a tax upon their gross receipts for 
freight and passengers transported by sea between dif- 
ferent States and to and from foreign countries. 


N error to the Supreme Court of the State of 
Pennsylvania. 

Brav.ey, J. The question in this case is, whether 
a State can constitutionally impose upon a steamship 
company, incorporated under its laws, a tax upon the 
gross receipts of such company derived from the 
transportation of persons and property by sea, be- 
tween different States, and to and from foreign coun- 
tries. 

By an act of the Legislature of Pennsylvania, passed 
March 20, 1877, it was, amongst other things, enacted 
as follows, to wit. 

“That every railroad company, canal company, 
steamboat company, slack-water navigation company, 
transportation company, street passenger railway 
company, and every other company now or hereafter 
incorporated by or under any law of this Common- 
wealth, or now or hereafter incorporated by any other 
State, and doing business in this Commonwealth, and 
owning, operating, or leasing to or from another cor- 
poration or company any railroad, canal, slack-water 
navigation, or street passenger railway, or other de- 
vice for the transportation of freight or passengers, or 
in any way engaged in the business of transporting 
freight aud passengers, and every telegraph company 
incorporated under the laws of this or any other State, 
and doing business in this Commonwealth, and every 
express company, aud any palace-car and sleeping-car 
company, icorporated or unincorporated, doing busi- 
ness in this Commonwealth, shall pay to the State treas- 
urer, for the use of the Commonwealth, a tax of 
eight-tenths of one per centum upon the gross receipts 
of said company for tolls and transportations, telegraph 
business, or express business.’’ 

A similar act was passed by the same Legislature on 
the 7th of June, 1879. 

By the terms of these acts returns of the gross 
receipts are required to be made every six months to 
the auditor-general, upon which the tax is assessed by 
him and charged against the company. 

Under and by virtue of these acts, the auditor- 
general of the State, in October, 1882, charged the ap- 
pellant, The Philadelphia and Southern Mail Steam- 
ship Company, taxes upon its gross receipts for the 
years 1877, 1878, 1879, 1880 and 1881, all of which receipts 
were derived from freight and passenger money be- 
tween the ports of Philadelphia and Savannah, and in 
foreign trade from New Orleans, and a small amount 
for charter-parties in the like trade. The tax thus 
charged against the company for the five years in 
question amounted to about $6,500, and with accumu- 
lated interest and penalties, to over $9,000. After 
serving the account upon the company, an action was 
brought for its recovery in the Common Pleas of 
Dauphin county, at Harrisburg. The defendant plea- 
ded that it was a steamship company, “‘ operating sea- 
going steamships engaged in the business of ocean 
transportation between different States of the United 
States and between the United States and foreign 
countries, and that all the said steamships of the said 





THE ALBANY LAW JOURNAL. 


506 








defendant were duly enrolled or registered under the 
laws of the United States for the coasting or foreign 
trade of the United States, and that the gross receipts 
so returned to the auditor-general, upon which a tax 
has been levied by the Commonwealth of Pennsylvania, 
were received by defendants for freight and passen- 
gers carried in the said steamships onthe ocean and 
on the navigable waters of the United States, between 
the State of Pennsylvania and other States of the 
United States, and between the States of the United 
States and foreign countries, and for the charter and 
hire of the said steamships to other parties in such 
trade and business, and that no part of the said gross 
receipts was received for the transportation of freight 
and passengers between places within the State of 
Pennsylvahia, or for the hire and use of the said 
steamships within the State of Pennsylvania.”’ 

On the trial of the cause the parties entered into an 
agreement as to the facts, showing the gross receipts 
for each year, in each branch of the company s trade; 
which facts supported the allegations of the plea. A 
trial by jury was dispensed with, and the court gave 
judgment for the Commonwealth for the principal of 
the tax and interest from the time of commencing 
suit. Exceptions were taken on the ground that the 
judgment was in conflict with the clause of the Con- 
stitution of the United States giving to Congress the 
power to regulate commerce with foreign nations and 
among the several States. The judgment being re- 
moved by writ of error to the Supreme Court of Penn- 
sylvania, was affirmed by that court; andits judg- 
ment is now before us for review. 

The question which underlies the immediate ques- 
tion in the case, is whether the imposition of the tax 
upon the steamship company’s receipts amounted toa 
regulation of, or an interference with, inter-State and 
foreign commerce, and was thus in conflict with the 
power granted by the Constitution to Congress? The 
tax was levied directly upon the receipts derived by the 
company from its fares and freights for the transporta- 
tion of persons and goods between different States and 
between the States and foreign countries, and from the 
charter of its vessels which was for the same purpose. 
This transportation was an act of inter-State and for- 
eign commerce. It was the carrying on of such com- 
merce. It was that, and nothing else. In view of the de- 
cisions of this court, it cannot be pretended that the 
State could constitutionally regulate or interfere with 
that commerce itself. But taxing is one of the forms of 
regulation. Itis one of the principal forms. Taxing 
the transportation, either by its tonnage, or its dis- 
tance, or by the number of trips performed, or in any 
other way, would certainly be a regulation of the com- 
merce, a restriction upon it, a burden upon it. Clearly 
this could not be done by the State without interfering 
with the power of Congress. Foreign commerce has 
been fully regulated by Congress, and any regulations 
imposed by the States upon that branch of commerce 
would be a palpable interference. If Congress has not 
made any express regulations with regard to inter- 
State commerce, its inaction, as we have often held, is 
equivalent to a declaration that it shall be free, in all 
cases where its power is exclusive; and its power is 
necessarily exclusive whenever the subject-matter is 
national in its character and properly admits of only 
one uniform system. See the cases collected in Rob- 
bins v. Shelby Taxing District, 120 U. 8. 489, 492, 493. 
Inter-State commerce carried on by ships on the sea 
is surely of this character. 

If then the commerce carried on by the plaintiff in 
error in this case could not be constitutionally taxed 
by the State, could the fares and freights received for 
transportation in carrying on that commerce be con- 
stitutionally taxed? If the State cannot tax the trans- 
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portation, may it nevertheless tax the fares and 
freights received therefor? Where is the difference? 
Looking at the substance of things, and not at mere 
forms, it is very difficult to seo any difference. The 
onething seems to be tantamount tothe other. It 
would seem to be rather metaphysics than plain logic 
for the State officials to say to the company: ‘‘ We 
will not tax you for the transportation you perform, 
but we will tax you for what you get for performing 
it.”” Such a position can hardly be said to be based on 
a sound method of reasoning. 

This court did not so reason in the case of Brown v. 
Maryland, 12 Wheat. 419. The State of Maryland re- 
quired all importers of foreign goods and other per- 
sons, selling the same by wholesale, bale or package, to 
take out a license and pay $50 therefor, subject toa 
penalty and forfeiture for selling without such license. 
It was contended on the part of the State that this was 
a@ mere tax on the occupation of selling foreign goods, 
affecting only the person and not the importation of 
the goods themselves, or the occupation of importing 
them. Chief Justice Marshall met this objeotion by 
showing that the attempt to regulate the sale of im- 
ported goods was as much in conflict with the power 
of Congress to regulate commerce as a regulation of 
their importation itself would be. ‘‘If this power,” 
said he (referring to the power of Congress), ‘‘ reaches 
the interior of a State, and may be there exercised, it 
mnst be capable of authorizing the sale of those arti- 
cles which it introduces. Commerce is intercourse; 
one of its most ordinary ingredients is traffic. It is 
inconceivable that the power to authorize this traffic, 
where given in the most comprehensive terms, with 
the intent that its efficacy should be complete, should 
cease at the point when its continuance is indispen- 
sable to its value. To what purpose should the power 
to allow importation be given, unaccompanied with the 
power to authorize a sale of the thing imported? Sa'e 
is the object of importation, and is an essential in- 
gredient of that intercourse, of which importation 
constitutes a part. It isas essential an ingredient. as 
indispensable to the existence of the entire thing, then, 
as importation itself. It must be considered as a com- 
ponent part of the power to regulate commerce. Con- 
gresss has a right, not only to authorize importation, 
but to authorize the importer tosell. * * * Any 
penalty inflicted on theimporter for selling the article 
in his character of importer must be in opposition to 
the act*of Congress which guthorizes importation. 
* * * The distinction between atax on the thing 
imported, and on the person of the importer, oan have 
no influence on this part of the subject. Itis too 
obvious for controversy that they interfere equally 
with the power to regulate commerce.’’ (pp. 446-448.) 

The application of this reasoning to the case in hand 
is obvious. Of what use would it be to the ship-owner, 
in carrying on inter-State and foreign commerce, to 
have the right of transporting persons and goods free 
from State interference, if he had not the equal right 
to charge for such transportation without such inter- 
ference? The very object of his engaging in transporta- 
tion is to receive pay for it. If the regulation of the 
transportation belongs to the power of Congress to 
regulate commerce, the regulation of fares and freights 
receivable for such transportation mast equally belong 
to that power; and any burdens imposed by the State 
on such receipts must be in conflict with it. Tonpply 
the language of Chief Justice Marshall, fares and 
freights for transportation in carrying on inter-State 
or foreign commerce are as much essential ingredients 
of that commerce as transportation itself. 

It is necessary however that we should examine what 
bearing the cases of the State Freight Tax and Railway 
Gross Receipta, reported in 15th Wall., have upon 
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the question in hand. These cases were much quoted 
in argument, and the latter was confidently relied on 
by the counsel of the Commonwealth. They both 
arose under certain tax laws of Pennsylvania. The 
first, which is reported under the title of case of the 
State Freight Tax, 15 Wall. 232, was that of the Read- 
ing Railroad Company, and arose under an act passed 
in 1864, which imposed upon every railroad, steam- 
boat, canal and slack-water navigation company, a 
tax of a certain rate per ton on every ton of freight 
carried by or upon the works of said company; with 
a proviso directing in substance, that every company, 
foreign or domestic, whose line extended partly in 
Pendsylvania, and party in another State, should pay 
for the freight carried over that portion of its line in 
_ Pennsylvania the same as if its whole line were in that 
State. Under thislaw the Reading Railroad Company 
was charged a tax of $38,000 for freight transported to 
points within Pennsylvania, and of $46,000 for that 
exported to points without the State. The latter sum 
the company refused to pay; and the question in this 
court was, whether that portion of the tax was con- 
stitutional; and we held that it was not. Mr. Justice 
Strong delivered the opinion of the court. It was held 
that this was not atax upon the franchises of the 
companies, or upon their property, or upon their busi- 
ness, measured by the number of tons of freight car- 
ried; but was a tax upon the freight carried, and be- 
cause of its carriage; that transportation is a constit- 
uent of commerce; that the tax was therefore aregu- 
lation of commerce, and a regulation of commerce 
among the States; that the transportation of passen- 
gers or merchandise from one State to anotheris in 
its nature a matter of national importance, admitting 
of a uniform system or planof regulation, and there- 
fore under the rule established by Cooley v. The Port 
Wardens, exclusively subject to the legislation of Con- 
gress. The inevitable conclusion was, that the tax 
then in question wasin conflict with the exclusive 
power of Congress to regulate commerce among the 
States, and was therefore unconstitutional. Referring 
to the decision in Crandall v. Nevada, 6 Wall. 35, in 
which this court has decided that a State cannot tax 
persons for passing through or out of it, Justice Strong 

id: ‘*If State taxation of persons passing from one 
State to another, or a State tax upon inter-State trans- 
portation of passengers, is unconstitutional, a fortiori, 
if possible, is a State tax-upon the carriage of merchan- 
dise from State to State in conflict with the Federal 
Constitution.’ Merchandise isthe subject of com- 
merce. Transportation is essential to commerce; and 
every burden laid upon it is protanto a restriction. 
Whatever therefore muy be the true doctrine respect- 
ing the exclusiveness of the power vested in Congress 
to regulate commerce among the States, we regard it 
asestablished that no State can impose a tax upon 
freight transported @rom State to State, or upon the 
transporter because of such transportation.” 

The court in its opinion took notice of the fact that 
the law was general in its terms, making no distinc- 
tion between freight transported wholly within the 
State and that which was destined to, or came from 
another State. But it was held that this made no 

_ d*fference. The law might be valid as to one class, and 
unconstitutional as to the other. On this subject 
Justice Strong said: ‘ The State may tax its internal 
commerce, but if an act to tax inter-State or foreign 
commerce is unconstitutional, it is not cured by in- 
cluding in its provisions subjects within the jurisdic- 
tion of the State. Nor is a rule prescribed for car- 
riagé of goods through, out of, or into a State, any the 
less a regulation of transportation because the same 
rule may be applied to carricge which is wholly inter- 
nal.” This last observation meets the argument that 
might be made in the present case, namely, that the 





law is general in its terms, and taxes receipts for al] 
transportation alike, making no discrimination againgt 
receipts for inter-State or foreign transportation, and 
hence cannot be regarded as a special tax on the latter. 
The decision in the case cited shows that this does not 
relieve the tax from its objectionable character. 

If this case stood alone we should have no hesitation 
in saying that it would entirely govern the one before 
us; foras before said, a tax upon fares and freizhts 
received for transportation is virtually a tax upon the 
transportation itself. But at the same time that the 
‘Case of State Freight Tax’ was decided, the other 
case referred to, namely, that of ‘State Tax on Rail- 
way Gross Receipts,’ was also decided, aud the opin- 
ion was delivered by the same member of the court. 
(15 Wall. 284.) This was also a case of a tax imposed 
upon the Reading Railroad Company. It arose under 
another act of assembly of Pennsylvania, passed in 
February, 1866, by which it was enacted that “ in ad- 
dition to the taxes now provided by law, every rail- 
road, canal and transportation company incorporated 
under the laws of this Commonwealth, and not liable 
to the tax upon income under existing laws, shall pay 
to the Commonwealth a tax of three-fourths of one per 
centum upon the gross receipts of said company; the 
said tax shall be paid semi-annually.” Under this 
statute the accounting officers of Pennsylvania stated 
an account against the Reading Railroad Company for 
tax on gross receipts of the company for the half year 
ending December 31, 1867. These receipts were de- 
rived partly from the freight of goods transported 
wholly within the State, and partly from the freight 
of goods exported to points without the State, which 
latter were discriminated from the former in the re- 
ports made by the company. It was the tax on the 
latter receipts which formed the subject of contro- 
versy. Thesame line of argument was taken at the 
bar as in the othercase, This court however held the 
tax to be constitutional. The grounds on which the 
opinion was based, in order to distinguish this case 
from the preceding one, were two; first, that the tax 
being collectible only once in six months, was laid 
upon afund which had become the property of the 
company, mingled with its other property, and in- 
corporated into the general mass of its property, pos- 
sibly expended in improvements, or otherwise inves- 
ted. The case is likened, in the opinion, to that of 
taxing goods which have been imported, after their 
original packages have been broken, and after they 
have been mixed with the mass of property in the 
country, which it was said are conceded in Brown v. 
Maryland to be taxable. 

This reasoning seems to have much force. But is the 
analogy to the case of imported goods as perfect as is 
suggested? When the latter become mingled with 
the general mass of property in the State, they are not 
followed and singled out for taxation as imported 
goods, and by reason of their being imported. If they 
were, the tax would be as unconstitutional as if im- 
posed upon them whilst in the original packages. 
When mingled with the general mass of property in 
the State they are taxed in the same manner as other 
property possessed by its citizens, without discrimina- 
tion or partiality. We heldin Welton v. Missouri, # U. 
S. 275, that goods brought into a State for sale, though 
they thereby become a’ part of the mass of its prop- 
erty, cannot be taxed by reason of their being intro- 
duced into the State, or because they are the products 
of another State. To tax them as such was expressly 
held to be unconstitutional. The tax in the present 
case is laid upon the gross receipts for transportation 
assuch. Those receipts are followed and caused to be 
accounted for by the company, dollar for dollar. Itis 
those specific receipts, or the amount thereof (which 
is the same thing), for which the company is called 
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upon to pay the tax. They are taxed not only because 
they are money, or its value, but because they were 
received for transportation. No doubt a ship-owner, 
like any other citizen, may be personally taxed for t he 
amount of his property or estate, without regard to 
the source from which it was derived, whether from 
commerce, or banking, or any other employment. 
But thatis an entirely different thing from layinga 
special tax upon his receipts in a particular employ- 
ment. If such a tax is laid, and the receipts taxed are 
those derived from transporting goods and passengers 
in the way of inter-State or foreign commerce, no 
matter when the tax is exacted, whether at the time 
of realizing the receipts, or.at the end of every six 
months ora year, it is an exaction aimed at the com- 
merce itself, and is a burden upon it, and seriously 
affects it. A review of the question convinces us that 
the first ground on which the decision in ‘ State Tax 
on Railway Gross Receipts” was placed is not tenable; 
that it is not supported by any thing decided in Brown 
v. Maryland ; but on the contrary, that the reasoning 
in that case is decidedly against it. 

The second ground on which the decision referred 
to was based was, that the tax was upon the franchise 
of the corporation granted to it by the State. We do 
not think that this can be affirmed in the present case. 
It certainly could not have been intended as a tax on 
the corporate franchise, because by the terms of the 
act it was laid equally on the corporations of other 
States doing business in Pennsylvania. If intended 
as a tax on the franchise of doing business (which in 
this case is the business of transportation in carrying 
on inter-State and foreign commerce) it would clearly 
be unconstitutional. It was held by this court in the 
case of Gloucester Ferry Company v. Pennsylvania, 
114 U. S. 196, that inter-State commerce carried on by 
corporations is entitled to the same protection against 
State exactions which is given to such commerce when 
carried on by individuals. In that case the tax was 
laid upon the capital stock of a ferry company in- 
corporated by New Jersey, and engaged in the busi- 
ness of transporting passengers and freight between 
Camden, in New Jersey, and the city of Philadelphia. 
The law under which the tax was imposed was passed 
by the Legislature of Pennsylvania on the 7th of June, 
1879, and declared ‘‘that every company or association 
whatever, now or hereafter incorporated by or under 
any law of this Commonwealth, or now or hereafter 
incorporated by anyother State or territory of the 
United States, or foreign government, and doing 
business in this Commonwealth,’’ * * * (with cer- 
tain exceptions named), “‘shall be subject to and pay 
into the treasury of the Commonwealth annually a 
tax to be computed as follows, namely;” the amount 
of tax is then rated by the dividends declared, and im- 
posed upon the capital stock of the company at the 
rate of so many wills, or fractions of a mill, for every 
dollar of such capital stock. It was contended that 
the ferry company could not hold property in Phila- 
delphia for the purpose of carrying on its ferrying 
business, and could not carry on its said business 
there without a franchise, express or implied, from the 
State of Pennsylvania. But this court held in its 
opinion, delivered by Mr. Justice Field, that the busi- 
ness of landing and receiving passengers and freight 
at the wharf in Philadelphia was a necessary incident 
to, and a part of their transportation across the Dela- 
ware river from New Jersey; that without it, that 
transportation would be impossible; that a tax upon 
such receiving and landing of passengers and freight 
is a tax upon their transportation, that is, uponthe 
commerce between the two States involved in such 
transportation, and that Congress alone can deal with 
such transportation, its non-action being equivalent 
to a declaration that it shall remain free from burdens 





imposed by State legislation. The opinion proceeds as 
follows: *‘ Nor does it make auy difference whether 
such commerce is carried on by individuals or corpora- 
tions. Welton v. Missouri, 91 U. 8S. 275; Mobile v. 
Kimball, 102 id. 691. As was saidin Paul v. Virginia, 


'8 Wall. 168, at the time of the formation of the Con- 


stitution, a iarge part of the commerce of the world 
was carried on by corporations, and the East India 
Company, the Hudson Bay Company, the Hamburgh 
Company, the Levant Company, and the Virginia 
Company were mentioned as among the corporations, 
which from the extent of their operations had become 
celebrated throughout the commercial world. The 
grant of power (to Congress) is general in its terms, 
making no reference to the agencies by which com- 
merce may be carried on. It includes commerce by 
whomsoever conducted, whether by individuals or 
corporations.”’ (p. 204.) Again, ‘‘ while it is conceded 
that the property in a State belonging to a foreign 
corporation engaged in foreign or inter-State com- 
merce may be taxed equally with like property of a 
domestic corporation engaged in that business, we are 
clear that a tax or other burdens imposed upon the 
property of either corporation, because it is used to 
carry on that commerce, or upon the transportation 
of personsor property, or for the navigation of the 
public water over which the transportation is made, is 
invalid and void as aninterference with, and obstruc- 
tion of the power of Congress in the regulation of such 
commerce.” (p. 211.) It is hardly necessary to add 
that the tax onthe capital stock of the New Jersey 
Company, in that case, was decided to be unconstitu- 
tional, because, asthe corporation was a foreign one, 
the tax could only be construed as a tax for the priv- 
ilege or franchise of carrying on its business, and that 
business was inter-State commerce. 

The decision in this case, and the reasoning on which 
it is founded, so far as they relate tothe taxation of 
inter-State commerce carried on by corporations, 
apply equally to domestic and foreign corporations. 
No doubt the capital stock of the former, regarded as 
inhabitants of the State, or their property, may be 
taxed as otber corporations and inhabitants are, pro- 
vided no discrimination be made against them as 
corporations carrying on foreign inter-State com- 
merce, so as to make the tax, in effect, atax on such 
commerce. But their business as carriers in foreign 
or inter-State commerce cannot be taxed by the State, 
under the plea that they are exercising a franchise. 

There is another point however which may properly 
deserve some attention. Can the tax in this case be 
regarded as an income‘tax? And if it can, does that 
make any difference as to its constitutionality? We 
do not think that it can properly be regarded as an 
income tax. It is nota general tax‘on the incomes of 
all the inhabitants of the State; but a special tax on 
transportation companies. Conceding however that 
an income tax may be imposed on certain classes of 
the community, distinguished by the character of 
their occupation, this is not an income tax on the class 
to which it refers, but a tax on their receipts for trans- 
portation only. Many of the companies included in 
it may, and undoubtedly do, have income from other 
sources, such as rents of houses, wharves, stores, and 
wuter power, and interest on moneyed investments. 
As a tax on transportation, we have already seen 
from the quotations from the State Freight Tax case, 
that it cannot be supported where that transportation 
is an ingredient of inter-State or foreign commerce, 
even though the Jaw imposing the tax be expressed in 
such general terms as toinclude receipts from trans- 
portation which are properly taxable. It is unneces- 
sary therefore to discuss the question which would 
arise if the tax were properly a tax on income. It is 
clearly not such, but a tax on transportation only. 
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The corporate franchise, the property, the business, 
the income of corporations created by a State may un- 
doubtedly be taxed by the State; but in imposing such 
taxes. care should be taken not to interfere with or 
hamper, directly or by indirection, inter-State or for- 
eign commerce, orany other matter exclusively within 
the jurisdiction of the Federal government. This isa 
principle so often announced by the courts, and 
especially by this court, that it may be received as an 
axiom of our constitutional jurisprudence. It is un- 
necessary therefore to review the long list of cases in 
which the subject is discussed. Those referred to are 
abundantly sufficient for our purpose. We may add 
however that since the decision of the Railway Tax 
cases now reviewed, a series of cases has received the 
consideration of this court, the decisions in which are 
in general harmony with the views here expressed, 
and show the extent and limitations of the rule thata 
State cannot regulate or tax the operations of objects 
of inter-State or foreign commerce. We may refer to 
the following: R. Co. v. Husen, 95 U. S. 465; Cook 
v. Pennsylvania, 97 id. 566; Guy v. Baltimore, 100 id. 
434; Webber v. Va., 103 id. 344; Morn v. New Orleans, 
112 id. 69; Walling v. Michigan, id. 446; Pickard v. 
Pullman Co., 117 id. 34; Wabash R. Co. v. Illinois, 118 
id. 557; Robbins v. Shelby County, 120 id. 489; Fargo v. 
Michigan, 121 id. 230. The cases of Moranv. New 
Orleans and Fargo v. Michigan, are especially apposite 
to the case now under consideration. As showing the 
power of the States over local matters incidentally 
affecting commerce, see Munn v. Illinois, 94 U. S. 123, 
and other cases in the same volume, pp. 161, 176, 180, 
as explained by Wabash Co. v. Illinois, The Wharfage 
vases, viz., Packet Co. v. Keokuk, etc., 9% U. 8. 80; 100 
id. 428; 105 id. 563; 107 id. 698; 121 id. —; Mobile v. 
Kimball, 102 id. 691; Brown v. Houston, 114 id. 622, 630; 
R. Commission cases, 116 id. 307; Coe v. Errol, id. 517. 

It is hardly within the scope of the present discussion 
to refer to the disastrous effects to which the power to 
tax inter-State or foreign commerce may lead. If the 
power exists in the State at all, it has no limit but the 
discretion of the State, and might be exercised in such 
manner as to drive away that commerce, or to load it 
with an intolerable burden, seriously affecting the 
business and prosperity of other States interested in 
it; and if those States, by way of retaliation, or other- 
wise, should impose like restrictions, the utmost con- 
fusion would prevail in our commercial affairs. In 
view of such a state of things which actually existed 
under the Confederation, Chief Justice Marshall, in 
the case before referred to, said: ‘*‘ Those who felt the 
injury arising from this state of things, and those who 
are capable of estimating the influence of commerce 
on the prosperity of nations, perceived the necessity 
of giving the control over this important subject toa 
single government. It may be doubted whether any 
of the evils proceeding from the feebleness of the 
Federal government contributed more to that great 
revolution which introduced the present system, than 
the deep and general conviction that commerce 
ought to be regulated by Congress. It is not therefore 
matter of surprise, that the grant should be as exten- 
sive as the mischief, and should comprehend all for- 
eign commerce, and all commerce among the States. 
To construe the power so as toimpair its efficacy would 
tend to defeat an object, in the attainment of which 
the American public took, and justly took, that strong 
interest which arose from a full conviction of its neces- 
sity.” 12 Wheat. 446. 

Nothing can be added to the force of these words. 

Our conclusion is, that the imposition of the tax in 
question in this cause was a regulation of inter-State 
and foreign commerce, in conflict with the exclusive 
powers of Congress under the Constitution. The judg- 
ment of the Supreme Court of Pennsylvania is there- 





fore reversed, and the caseis remanded to be disposed 
of according to law, in conformity with this opinion, 
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WILL—INFORMAL PAPER UPON A CONTIN. 
GENCY. 


PENNSYLVANIA SUPREME COURT, MAY 10, 1887. 


Morrow’s APPEAL. 


One in contemplation of a journey wrote and signed an in- 
formal testamentary paper, beginning thus: “I am going 
to town with my drill, and i ain’t feeling good and in case 
if i shouldend get back do as i say on this paper.” He 
went to town, but there became very ill. He succeeded 
however in returning home, when he shortly after died, 

Held, that a petition to admit the above paper to probate as 
decedent's will was properly refused.* 


- head-note states the case. 


Barrett, P. J., in the Orphans’ Court, gave the fol- 
lowing opinion: 

We have been referred by the able and zealous coun- 
sel of the proponent to the following authorities: 

1 Jarman Wills (5th Am. ed.), 28. Itis there said: 
“A will may be made soas to take effect only ona 
contingency, and if the contingency does not happen 
the will ought not to be admitted to probate. In note 
2 there are cited several examples of contingent wills, 
among others the following: A person intending to go 
to Ireland made his will in these words: ‘If I die be- 
fore my return from my journey to Ireland, I direct,” 
etc. The testator went to Ireland, returned to Eng- 
land, and died some years afterward. It was held by 
Lord Hardwicke that the will was contingent, depend- 
ing upon the event of the testator’s returning to Eng- 
land or not. Ashedid return, the will could have no 
effect, but was void. Parsons v. Lanoe, 1 Ves. §r. 
190. The will of a mariner, commencing “ Instruc- 
tions to be followed if I die at sea or abroad,”’ is con- 
ditional. Lindsay v. Lindsay, L. R., 2 Prob. & Div. 
459. In Kentucky, a will saying, “If I never get back 
home, I leave you every thing I have in the world,” 
was held to be contingent. Maxwell v. Maavwell, 3 
Mete. 101. In Damon v. Damon, 8 Allen, 192, the will 
began: “‘In the name of God. Amen. L., J. W. D., 
being about to go to Cuba, and knowing the dangers 
of voyages, do hereby make this my last will and testa- 
ment,” etc. “ First. If by casualty or otherwise I 
should lose my life during this voyage, I give and be- 
queath to my wife, A.,” etc. He then went on togive 
other specific devises. He returned from Cuba, and 
died two or three years afterward. The will was ad- 
mitted to probate, but it was held to be conditional 
as to the first clause. On the other hand, in Tarver 
v. Tarver, 9 Pet. 174, the wil] began, “In the name of 
God. Amen. Being about to travel a considerable 
distance, and knowing the uncertainty of life, think 
it advisable to make some disposition of my estate, do 
make this my last will and testament.” Mr. Justice 
Thompson said: ‘And it is contended that the condi- 
tion upon which this instrument was to take effect as 
a will was his dying on the journey and not returning 
home again. But such isa very strained construction of 
the will, and by no meana warranted. It is no condi- 
tion, but only assigning the reason why he made his 
will at that time. But the instrument taking effect 
as a will is not made at all to depend upon the event 
of his return or not from his journey. There is no 
color therefore for annulling this will on the ground 
that it was conditional.”’ 


*See Likefield v. Likefield, 82 Ky. 589; S. C., 56 Am. Rep. 98. 
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Walker Wills, p. 72. The author says: ‘ Papers 
propounded as wills are frequently contingent or con- 
ditional in form, and difficulty is sometimes expe- 
rienced in determining whether or not, in the events 
that have happened, the will is to take effect. The 
question turns upon the point whether the contin- 
gency is referred to as the occasion of making the will 
or as the condition upon which the instrument is to 
become operative.’’ ‘‘ Where the will is made de- 
pendent upon a condition precedent, it cannot be up- 
held as a will unless the condition is performed. Thus 
where the deceased, a master mariner, whilst on a 
voyage, wrote with his own hand a will which com- 
menced: ‘ This is the last will and testament of me in 
case any thing should happen to me during the re- 
mainder of the voyage from hence to Sicily and back 
to London, that I give and bequeath,’ etc., the court 
held that the dispositions of the will were dependent 
on the event referred to at the beginning of it, and 
that it had therefore only a contingent operation, and 
probate was refused.””’ And refers to In the Goods of 
Robinson, L. h., 2 Prob. Div. 171, and other cases 
cited in the note. ‘* Onthe other hand, awill in these 
words, ‘I, W. M., being physically weak in health, 
have obtained permission to cease from all duty for a 
few days, and I wish during such time to be removed 
from the brig Appelina to the floating hospital ship 
Berwick Walls, in orderto recruit my health, and in 
the event of my death occurring during such time, I 
do hereby will and bequeath,’ etc., was held to be 
conditional. And a will commencing with the words, 
“In case of any fatal accident happening to me, being 
about to travel by railway, I hereby leave,’ etc., was 
held not to be contingent on the testator’s death on 
that journey.” 

Strauss v. Schmidt, 3 Philli. 397, is to the effect that 
a conditional will may be established by subsequent 
recognition. 

In re Goods of Thorne, 4 Swab. & Trist. 36, the de- 
ceased died in London in September, 1864, leaving a 
paper writing dated at the Gold Coast of Africa, on 
November 2, 1863, containing, inter alia, as follows: 
‘Ke this known toall concerned: I request that in 
the event of my death while living in this horrid cli- 
mate, or any accident happening to me, I leave and 
bequeath to my beloved wife,’’ etc. ‘I consider that 
every person should be prepared for the worst, and 
particularly in such a treacherous climate as this, 
which is considered one of the worst in the world, 
which has compelled me to write this letter.’’ It was 
held not necessary to limit its operation to the event 
of death on the Gold Coast. 

In Ex parte Lindsay, 2 Bradf. 204, the will con- 
tained: ‘“‘According to my present intention, should 
any thing happen me before I reach my friends in St. 
Louis, I wish to make acorrect disposal,” etc. The 
testatrix went to St. Louis, returned to New York, 
and died there more than a year after the date of the 
will. The will was admitted to probate, the surrogate 
saying: ‘‘ There is another question necessary to be 
determined in this class of cases, and that is whether 
the words clearly express a contingency upon which 
the instrument is to take effect, or whether they may 
fairly be interpreted as indicating the cause or occa- 
sion of making the will; whether, in the language of 
Sir John Nicholl, ‘it isan absolute condition, or de- 
pendent upon any particular motive operating at the 
time.” The surrogate cites the following cases: In 
Burton v. Collingwood, 4 Hagg. 176, the will began: 
“March 5, 1814, Morning, near one. All men are mor- 
tal, and no one knows how soon his life may be re- 
quired of him. Lest I should die before the next sun, 
I make this my last will and testament,” etc. Eighteen 
years afterward the will was held not to be contingent, 
and was admitted to probate. In Forbes v. Gordon, 3 








Phill. 625, the words “In case of my inability to make 


a regular codicil to my will, I desire the following to 
be taken asa codicil,’ etc., were held not to be condi- 
tional. In Bateman v. Pennington, 3 Moore, P. C. C. 
223, the instrument was written in ink, but dated and 
signed in pencil, with the addition: “In case of acci- 
dent, I sign this will.’”’ The testatordied more than 
three mouths afterward, and the will was admitted to 
probate. In the Goods of Ward, 4 Hagg. 179, the paper 
propounded contained the expression: ‘‘I mention 
these matters thus particularly to serve as a memo- 
randum for you, in case it should be the Lord’s will 
to call me hence by any fatal event in the voyage or 
journey before us.” The paper was rejected, but the tes- 
tator had made a subsequent altered will. In Sinclair 
v. Hone, 6 Ves. 608, the contingency expressed in a 
codicil was: ‘‘In case I die before I :2'n my beloved 
wife,’’ it was held to be contingent, anu defeated by 
failure of the condition. 

In Thompson v. Connor, 3 Bradf. 366, the testator, 
Charles Stephenson, bequeathed to his cousin, Marga- 
ret Baxter, $300, ‘‘ this gift and bequest being subject 
to the following condition, viz.: That the said Marga- 
ret Baxter shall produce from the officers of the ship 
in which i shal] sail on my next cruise satisfactory 
evidence of my decease during the same.” His will 
was admitted to probate, the surrogate saying: 
‘Doubtless the possibility of death during the con- 
templated cruise was considered, and led to the incor- 
poration of the condition in the will; but then the 
condition refers primarily to evidence, or in other 
words, he does not give, only upon condition he should 
die during that voyage, but that certain specified 
proof of his death shall be produced.”’ 

The foregoing cases illustrate very fully the differ- 
ence between the contingency which furnishes the oc- 
casion or motive, and is giveu as the reason for mak- 
ing the will at that particular time; and the contin- 
gency upon which the instrument is to take effect— 
the contingency which must happen before the instru- 
ment becomes a will at all. It is the certainty of 
death and the uncertainty of the time thereof that 
leads to the making of the will. The undertaking ofa 
perilous journey, or the probable exposure to more 
than usual accidents, may furnish the occasion for 
making a will ata particular time; but although the 
time of making has been hastened by the apprehen- 
sion of danger, the testator does not consider the in- 
strument inoperative, or regard any further disposi- 
tion necessary merely because the danger has been 
survived. When however the ordinary uncertainties 
of human life have not been carefully provided for 
against, and circumstances may now postpone the op- 
portunity for doing so,acrude instrument of testa- 
mentary character is sometimes mude to bridge over 
the chasm, and become operative only upon some des- 
ignated contingency, which shall prevent the execu- 
tion of amaturely considered will. It is objected by 
his administrators against the writing left by Thomas 
W. Morrow, that it belongs to this latter class; that 
it is a contingent will. and the contingency not having 
happened, that the will is void. They rely upon the 
case of Todd’s Will, 2 W. & S. 145, and it was upon the 
authority of that case that the register refused admis- 
sion to probate. The will of George Todd began as 
follows: ‘My wish, desireand intention now is, that 
if I should not return (which I will, no preventing 
Providence), what I own shall be divided as follows,’ 
etc. Chief Justice Gibson refers to the cases of Par- 
sons v. Lanoeand Siuclair v. Hone, supra, in which 
the wills were held to be contingent. ‘ But,’ he says, 
‘an intention to make the operation of the paper 
eventual is not near so apparent in either of these 
cases as it is inthe case under consideration, and the 
sentence of the court below refusing probate was af- 
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firmed. In the case at bar we think the will illustrates 
both sorts of contingency; that which urged to the 
present making in the instrument; and that upon 
which the instrument itself was to take effect. ‘Iam 
going to town with my drill and I ain’t feeling good,’ 
was the contingency suggesting the propriety of mak- 
ing the will. ‘And in case if I shouldend get back, do 
as I say on this paper,’ contains the contingency upon 
which the will should become operative. It is very 
clear that the will is not presently operative. He does 
not say: ‘I hereby give and bequeath.’ There is no 
immediate gift. He does not say absolutely, ‘ Do as I 
say on this paper.’ Some time at least must elapse 
after his departure for town before any such duty is 
imposed. The command is provisional: ‘If I should- 
ent get back do as Isay on this paper.’ It is plain that 
his failure to return is the condition precedent before 
the instrument can become effectual. If it was inef- 
fectual until there was a failure to return, and if there 
was no such failure it is also plain it never became ef- 
fectual; that it was a contingent will, and became 
void by the non-happening of the contingency. In 
Todd’s Will the expression is, ‘If I should not return, 
what I own shall be divided as follows.’ In Morrow’s 
Will the expression is, ‘If I shouldend get back, do as 
I say on this paper.’ If I should not return, and if I 
shouldend get. back, are forms of expression so plainly 
equivalent that we are unable to see any distinction or 
difference between them. Notwithstanding the able 
argument of proponent’s counsel, we are of opinion 
that the register’s decision was right in principle and 
obedient to the authority of Todd’s Will, and must 
therefore be affirmed. And now, November 4, 1886, 
the decision of the register is affirmed.”’ 

Whereupon Joseph M. Morrow took this appeal, as- 
signing for error the action of the court in affirming 
the decree of the register and refusing to order a va- 
cation of the letters of administration, and the admis 
sion of the papers to probate. 


William Henry Sponsler (Jacob L. Markel with him), 
for appellant. 


W. A. Sponsler, for appellees. 


May 23, 1887. GreEeEN, J. Itis scarcely possible to 
add any thing to the very lucid and exhaustive opin- 
ion of the learned court below in this case. We agree 
entirely with the conclusion arrived at and the reason- 
ing in support of it. The authorities cited are numer- 
ous, and altogether convincing in their character. Our 
own case of Todd’s Will, 2 W.& 8S. 145, is exactly in 
point, and controls the present contention. The es- 
sential words there were: “If i should not return 

* * * what 1 own shall be divided as follows.’’ 
The words here are: ‘‘In case if i shouldent get back 
do as I say on this paper.”” The meaning in both these 
cases is the same. A testament is to take place if 
there is no return, But there was a return in both 
instances, and the testament does not transpire. There 
is no will, because the condition on which it was to 
come into existence has not occurred. In both cases 
the deceased did return. 

It is useless to speculate as to what the deceased 
would have done had he foreseen the precise facts 
which were to happen. He has made no provision for 
them. The condition which he has expressed is one 
which attaches to the operation of the instrument, 
and the effect of this is strongly expressed by Gibson, 
C. J., in Todd’s Will case, thus: ‘* No text-writer 
seems to have distinguished between a condition at- 
tached to a particular testamentary disposition, anda 
condition attached to the operation of the iustru- 
ment. But in Parsons v. Lanoe, 1 Ves. Sr. 191, Lord 
Hardwicke said, without hesitation, that he would 
not require an authority for such a distinction, and 





that a paper subject to a condition ought not to be 
admitted to probate after failure of the contingency, 
on the happening of which it was to have taken effect, 
Why should it be proved as a will when it could not 
have the effect of one? And so here. The decedent 
did return from the journey he was about to take, 
and the contingency upon which the paper was to 
take effect as a testament did not happen. Whether 
the journey is long or short is not material; it is the 
fact of the return which defeats the contingency. It 
is true he was sick at his return, but as he lived sey- 
eral days after, this fact also is immaterial. Further 
discussion seems unnecessary. 
Decree affirmed. 


HIGHWAY — OBSTRUCTION — ABUTTING 
LOT-OWNER—DAMAGES. 


SUPREME COURT OF INDIANA, APRIL 19, 1887. 


INDIANA, B. & W. Ry. Co. v. EBERLE. 


A lot-owner whose title extends only'to the middle of a high- 
way forty feet in width, cannot maintain an action for 
damages for an unlawful obstruction eleven feet wide, 
caused by the construction of a railroad embankment on 
the opposite side of the center, the only effect of which is 
to render access to his property more difficult and incon- 
venient, and to force the travel nearer to his lot. 


eo from Superior Court, Marion county. 


Harrison, Miller & Elam and C. N. Fairbanks, for 
appellants. 


Hill & Lamb, for appellee. 


MitTcHeELL, J. Eberle sued the railway company for 
an alleged injury suffered by him as the owner ofa 
lot upon which he had his homestead, in one of the 
additions to the city of Indianapolis. He complains 
that the company has erected an embankment in front 
of his lot, and that it occupies apart of the highway 
with its track, over which its engines and cars are op- 
erated, and that such occupation renders access to his 
property difficult and inconvenient, and otherwise 
damages and depreciates its value. He prayed for 
damages, and for aninjunction. The special findings 
of the court presenta case like this: The plaintiff was 
the owner ofa lot forty-six feet in width, fronting on 
a highway forty feet wide. This highway had been 
by due authority converted into a gravel road, and 
was known as the “‘ Pendleton Pike.”” The plaintiff's 
lot abutted upon the south-east side of the highway, 
and was occupied by him asaresidence prior to the 
grievances complained of. Before the occupation of 
the highway by the railroad, the surface water falling 
and running thereon was conducted along the north- 
east side thereof, by means suitable for that purpose, 
so that it was prevented from flowing upon the plain- 
tiff's lot. In the spring of 1882 the railway company, 
without making or tendering any compensation to the 
plaintiff, entered upon the north-east side of the high- 
way, opposite the plaintiff's lot, and erected an em- 
bankment of earth eleven feet wide and five and one- 
half feet in height, along the entire front of the lot. 
The bank so erected was acontinuation or widening 
of an existing embankment theretofore made by the 
Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, whose track runs parallel with that of 
the Indiana, Bloomington & Western Railroad for the 
distance of halfa mile or more. Upon the embank- 
ment so widened and constructed the defendant has 
laid its track, over which it has ever since operated 
its engines and cars. By means of the defendant’s 
roadway so constructed, the highway is permanently 
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obstructed to the extent of eleven feet in width along 
the north-east side thereof, thereby reducing it to the 
width of twenty-nine feet along the front of plaintiff's 
lot, thus forcing the travel over the highway toward 
the plaintiff's premises, and rendering ingress and 
egress to and from the same more difficult and incon- 
venient. The construction of the embankment has 
also destroyed the means theretofore provided for 
carrying off the water along the north-east side of the 
highway, thereby causing the surface-water to be 
thrown upon the plaintiff's lot and into his*cellar. 
The occupation of the highway in the manner de- 
scribed, and the reduction of its width from forty to 
twenty-nine feet, has, as the court finds, damaged and 
depreciated the value of the plaintiff's property to the 
amount of $500. He has sustained additional dam- 
ages, amounting to $10, on account of the flooding of 
his cellar and premises. 

Upon the foregoing facts the court’s conclusions of 
law were that the occupation of the street by the rail- 
road was wrongful and unlawful, and that the plain- 
tiff was entitled torecover ‘five hundred dollars in 
damages for the permanent injury to the real estate 
by reason of the defendant’s entering upon and ap- 
propriating eleven feet off the north-east side of the 
highway,’’ and by reason of the construction of the 
embankment and railroad track, and running engines 
and cars thereon, and the consequent narrowing of 
the street to twenty-nine feet. As a further conclu- 
sion, the court stated that the plaintiff was entitled to 
recover the additional sum of $10 for damages sus- 
tained up to the commencement of the suit on ac- 
count of the flooding his premises with surface water. 

The questions for decision, although presented by 
intermediate rulings, may be conveniently considered 
and disposed of upon the exceptions taken to the con- 
clusions of law. Having found that the plaintiff's lot 
abuts upon the south-east, and that the unlawful ob- 
struction conplained of is the occupation of eleven 
feet in width along the north-east side of the highway 
—since the line of the plaintiff's lot did not in any 
event presumably extend beyond the center of the 
highway—it necessarily follows that the amount al- 
lowed by the court for damages sustained, on account 
of the permanent injury to the plaintiff's real estate, 
must have been for some other injury than the taking 
and appropriating, or imposing any additional burden 
upon the plaintiff's land. 

The damages accorded must have been predicated 
upon the special injury resulting from the fact that 
ingress and egress to and from his premises were ren- 
dered more difficult and inconvenient, and that travel 
was diverted along that side of the highway adjacent 
to the plaintiff's lot. Two questions are thus pre- 
sented for consideration: (1) Can the abutting lot- 
owner, whose title extends at most to the middle of 
the highway forty feet in width, maintain an ac- 
tion for damages for an unlawful obstruction 
eleven feet in width, on the opposite side, the only ef- 
fect of which is to render access to his property more 
difficult and inconvenient, and to force the travel 
nearer to his lot? (2) [f the action may be main- 
tained, is the measure of damages the injury sus- 
tained up to the commencement of the suit, or may it 
include the permanent depreciation in the valne of 
the property ? 

Whatever may be the rule of decisions elsewhere, 
nothing is better settled in this State than that the 
owners of lots abutting on a street may have a pecu- 
liar and distinct interest in the easement in the street 
in front of their lots. This interest includes the right 
to have the street kept open and free from any obstruc- 
tion which prevents or materially interferes with the 
Ordinary means of ingress to or egress from the lots. 
It is distinguished from the interest of the general 





public in that it becomes a right appurtenant and le- 
gally adhering to the contiguous grounds, and the im- 
provements thereon, as the owner may have adapted 
them to the street. To the extent that the street isa 
necessary and convenient means of access to the lot, 
it is as much a valuable property right as the lot itself. 
It cannot therefore be perverted from the uses to which 
it was originally dedicated, nor devoted to uses incon- 
sistent with street purposes, without the abutting 
lot-owner’s consent, until due compensation be first 
made according to law for any injury and damage 
which may directly result from any such ‘nterference; 
nor can the street be invaded, so as to inflict special 
and peculiar damages, or injury upon the adjacent 
lot-owner’s property, without rendering the wrong- 
doer liable for such damage. Town of Rensselaer v. 
Leopold, 106 Ind. 29-31, and cases cited; Story v. Ele- 
vated R., 90 N. Y. 122; Mahady v. Railroad Co., 91 id. 
148; Uline v. New York Cent., etc., Ry. Co., 101 id. 98; 
Lohr v. Metropolitan E. R. Co., 10 N. E. Rep. 528; 
State v. Laverack, 34 N. J. L. 201; Pittsburgh Ry. Co- 
vy. Reich, 101 Ill. 157; Brainard v. Mtssisquoi R. Co., 48 
Vt. 107. 

Those having the control of streets and highways 
may authorize the laying thereon of railroad tracks. 
In this manner the public servitude may be abridged 
or measurably discharged. But the private rights of 
those who have adapted their buildings and improve- 
ments to an existing highway, and who are deprived 
of access to or are injuriously inconvenienced in a 
substantial degree in their means of egress from their 
lots, by the construction of a railroad, arein no wise 
affected by the permission obtained from the public 
authorities. As to such persons, so long as their pri- 
vate and individual interests in the street had not been 
lawfully acquired, the railroad company remains lia- 
ble for all special and particular damages resulting 
directly to their property from the obstruction of any 
part of the street. In so faras the railroad obstructs 
or presents a substantial and injurious interference 
with the ordinary means of access to the lot, it is as to 
the owner an unlawful obstruction. It is a nuisance 
in the street, and the railroad company becomes a 
trespasser on the lot-owner’s property, whether its 
structure be laid upon his soil or not. In the absence 
of an actual taking of property, or that which is re- 
garded as property, such consequential or incidental 
damages as result to the abutting lot-owner from the 
construction and operation of a railroad upon the 
land of another afford no right of recovery. Transpor- 
tation Co. v. Chicago, 99 U. 8. 635; Hatch v. Vermont 
Cent. Ry. Co., 25 Vt. 49. 

In case the structure imposes no additional burden 
upon his soil, the right of the lot-owner to maintain a 
common-law action for an injury depends upon 
whether or not the occupation of the street results in 
damage peculiar to his property, and different in kind 
from that which is suflered by the community in gen- 
eral. Terre Haute, etc., R. Co. v. Bissell, 108 Ind. 113, 
114; Dwenger v. Chicago, etc., Ry. Co., 98 id. 153; Sohn 
v. Cambern, 106 id. 302; Cummins v. City of Seymour, 
79 id. 491; Ross v. Thompson, 78 id. 90; Hanlin v. Chi- 
cago, etc., Ry. Co., 61 Wis. 515; 21 N. W. Rep. 623; Ho- 
bart v. Milwauke, etc., Co., 27 Wis. 194. 

The community in general does not of course mean 
those persons who use the street or highway, and yet 
reside at such a distance from the railroad as to suffer 
none of the annoyances or inconveniences incident to 
its construction and operation. The interest in the 
street which is peculiar and personal to the abutting 
lot-owner, and which is distinct and different from 
that of the general public, is the right to have free ac- 
cess over it to his lot and buildings, substantially in 
the manner he would have enjoyed the right in case 
there had been no interference with the street. The 
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right of access by way of the street is an incident to 
the ownership of the lot which cannot be taken away 
or materially impaired, without liability to the owner 
to the extent of the damages actually incurred. In 
this respect, and in this only, is the interest of the 
abutting property-owner different in the street in 
front of and beyond the line of his lot from that of the 
public. 

The location and operation of a railroad upon a pub- 
lic highway may occasion accidental embarrassment 
and inconvenience, to an abutting lot-owner, but until 
it cuts off or materially interrupts his means of access 
to his property, or imposes some additional burden on 
the soil, his injury and damage, while different in de- 
gree, are the same in kind as are those of the commu- 
nity at large. For such merely incidental damages as 
result from the careful construction and prudent op- 
eration of a railroad, on the land of another, even 
though it be in a public street, the adjacent proprietor 
cannot recover. These are injuries common to all 
those whose lands are in such close proximity to a 
railroad, which happens to be located on the land of 
another, as to suffer incidental injury therefrom. For 
such injuries or inconveniences, in the absence of a 
statute giving him redress therefor, the property- 
owner is not entitled to maintain an action. Grand 
Rapids, etc., Co. v. Heisel, 38 Mich. 62; Central Branch, 
etc., Co. v. Andrews, 30 Kans. 590; 2 Pac. Rep. 677; 
City of Chicago v. Union Bldg. Ass'n, 102 Ill. 379; Rig- 
ney v. City of Chicago, id. 64. 

The practical question still remains, does the fact 
that the appellant constructed an embankment eleveu 
feet in width on the opposite side of the street, 
thereby reducing it in width, and forcing travel to the 
side next the plaintiff's lot, which he occupies asa 
residence, and rendering access thereto “more diffi- 
cult and inconvenient,” affect the plaintiff in a man- 
ner so substantially different from the common public 
as to entitle him to maintain an action for damages? 
No general rule can be stated which shall define the 
extent of the interference or deprivation in each case 
in order that an action may be maintained. The pur- 
poses for which property is used, and its adaptation to 
the street, in respect to the improvements made 
thereon, and the width of the urea necessary for ac- 
cess, are so various in different cases that the diminu- 
tion of the width of the highway might be a serious 
injury in one case, whilein another it might amount 
to no greater inconvenience than would be suffered by 
the public in general. Thus much however may be 
said generally: Where the owner of a lot is entitled 
to exercise a right which he possesses in common with 
the public, and the exercise of which is necessary to 
the enjoyment of his property in the usual manner, in 
order to warrant a recovery for an invasion of such 
right, it must appear that the obstruction complained 
of presents a physical disturbance of the rights so pos- 
sessed, so as to prevent or impair its use in the man- 
ner in which it was theretofore actually used and en- 
joyed, and the disturbance of the right must have re- 
sulted in peculiar damage to, and depreciation in the 
value of the property to which the right is appendant. 
Metropolitan Board, etc., v. McCarthy, 10 Eng. Rep. 1; 
Fritz v. Hobson, 19 Am. Law Reg. 615, and note. 

There are no facts found in the case before us from 
which it can be said that the embankment on the op- 
posite side of the street, in front of the plaintiff's lot, 
presents any obstruction to the means of ingress and 
egress to and from the buildings and improvements 
thereon. It does not appear that he had ever in any 
manner used any part of the eleven feet on which the 
appellant’s track is constructed as a means of gaining 
access to his property, nor are there any facts found 
from which the necessity or propriety of using that 
side of the street in order to approach his lot is appar- 





ent. All thatis found is that the obstruction forces 
the travel over the highway nearer his lot, and makes 
access thereto more Gifficult and inconvenient. That 
however does not show that the erecting of the em- 
bankment presents any substantial interference with 
his right of access over the highway as it was previ- 
ously enjoyed and used, nor does it show any incon- 
venience of a kind different from that to which the 
community at large is subjected. The highway may 
be more difficult and inconvenient of passage at that 
point by all who use it, precisely as it is inconvenient, 
as a means of access, to the plaintiffs lot. That the 
plaintiff, on account of the proximity of his residence, 
and because he uses the highway more frequently, 
may suffer inconvenience greater in degree than 
others, may beconceded. From any thing that ap- 
pears, the inconvenience suffered by him is not differ- 
ent in kind from that suffered by others. Mere in- 
convenience or disadvantage, so long as the obstruc- 
tion complained of does not in some substantial de- 
gree impair or deprive the plaintiff of the usual and 
ordinary means of access to his property, cannot give 
aright of action. Powell v. Bunger, 91 Ind. 64; Lan- 
sing v. Smith, 8 Cow. 146; Cammins v. City of Sey- 
mour, supra. Untilit is found that the part of the 
highway obstructed was in some way necessary in or- 
der to afford access to, or an outlet from, the plaintiff's 
property, as he had been accustomed and had the right 
to enjoy it, the injury to the plaintiff is of the same 
kind as that suffered by the community in general 
Venard v. Cross, 8 Kans. 248. 

Upon the facts found, the case before us is in strict 
analogy to thatof President, etc., v. Stearns, 15 Gray, 
1, and cases of that class. The case cited rested upon 
a claim for injury to land, occasioned by an obstruction 
placed in a navigable river or public way, whereby the 
plaintiff's land was rendered more difficult of access, 
and less valuable. It was held that no recovery could be 
had. Blackwell v. Old Colony R. Co., 122 Mass. 1. In 
so far as the obstruction disrupted and destroyed the 
means theretofore provided for carrying off the sur- 
face water, and for preventing it from flowing upon 
the plaintiff's land, the damage was of that character 
for which arecovery may be sustained. Upon the 
whole case, our conclusion is that justice requires that 
a new tria) should be ordered, to the end that the 
facts may be inquired of with a view to the principles 
herein set forth. 

(Omitting a minor point. ] 

For the reasons heretofore given, the judgment is 
reversed with costs, and a new trial granted. 


——__>———__ 


NEW YORK COURT OF APPEALS ABSTRACT. 

AGENCY — UNDISCLOSED PRINCIPAL — ACTION FOR 
PRICE—PARTY.—Plaintiff, through his broker, entered 
into a contract with defendant as follows: “New 
York, April 25, 1882. Sold for account of Mr. E Lud- 
wig, Agt., to Mr. L. C. Gillespie, four thousand (4,000) 
cases Syrian bitumen,” specifying the time of delivery 
and payment. The contract was assented to by both 
parties, the plaintiff not disclosing his principal, 
though he was in fact the agent of a French firm. In 
an action brought by plaintiff to recover the price of 
the goods delivered, held, that as agent of an undis- 
closed principal, plaintiff could properly sue in his 
own name, and that payment of the judgment to 
plaintiff would bar an action by the principal upon the 
same contract. April 19, 1887. Ludwig v. Gillespie. 
Opinion by Danforth, J. 


APPEAL—ASSIGNMENT OF ERROR—GENERAL OBJEC- 
TION.—A general objection to evidence is sufficient on 
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appeal, where the evidence objected to was in its na- 
ture inadmissible, and where it is apparent that the 
ground of the objection could not have been misun- 
derstood. April 26, 1887. Tozer v. New York Cent. & 
H. R. R. Co. Opinion per Curiam. 


BANKS— DRA FT—CERTIFICATION—LIABILITY—NON- 
SUIT ON OPENING—PROVINCE OF JURY—APPEAL—DI- 
VIDED COURT—RES ADJUDICATA.—(1) In an action 
upon a draft drawn upon and certified by defendant, 
which had been fraudulently altered in amount, plain- 
tiffs counsel, in his opening, stated that plaintiff ex- 
pected to prove that before taking the draft plaintiff 
asked defendant's teller if the certification was good, 
and was told it was, after careful examination of the 
draft by the teller; that notice had previously been 
given by the drawer to the defendant of the miscar- 
riage of the draft, and a request to stop payment; that 
in the ordinary usage of banks, it was the duty of the 
teller, before answering the question, to compare the 
draft with his certification book and book of stopped 
payments; and that said question related, not merely 
to marks of certification, but tothe draft as certified. 
Upon this statement plaintiff's complaint was dis- 
missed. Held, error, and that aside from the ques- 
tion of usage, plaintiff had a right to go to the jury on 
the question whether the inquiry made of the teller 
was understood by the parties as referring to the val- 
idity of the certification, at the time it was exhibited 
to the teller, or only to the marks of certification, and 
also on the question whether it was culpable negli- 
gence for the tellerto answer the question without 
referring to the books. (2) The reversal of judgment 
upon the former appeal in this case (89 N. Y. 420) was 
based solely upon the instruction of the trial court to 
the effect that if the draft was presented to the teller, 
and he answered the question whether the certifica- 
tion was good in the affirmative, that answer of itself 
rendered the defendant liable, without giving the jury 
opportunity to consider the circumstances proved 
upon the trial, and the import of the question asked 
the teller, and his answer thereto. (3) Where a com- 
plaint was dismissed on the opening of counsel, all the 
facts referred to in his opening, or offers of proof, 
should be considered, including facts not stated in the 
complaint, as well as those stated, unless objection to 
proof of such additional facts is made upon the spe- 
cific ground that it is not admissible under the plead- 
ings. (4) When a majority of the appellate court con- 
cur simply for reversal, it is not safe to treat any 
thing as having been adjudicated except the precise 
point in respect to which error in the judgment of the 
trial court was made to appear. April 19,1887. Clews 
v. Bank of the New York Nat. Banking Ass’n. Opin- 
ion by Rapallo, J. 


Bond OF INDEMNITY—ATTACHMENT—PLEADING— 
EVIDENCE—RATIFICATION.—(1) A bond of,indemnity 
to a sheriff under an attachment, conditioned that the 
obligors should indemnify the sheriff from all liabil- 
ity, suits and judgments against him by reason of the 
levying, attaching and making sale under or by virtue 
of such attachment, and for the defense of any action 
brought against him for such taking, does not indem- 
nify the sheriff for the expense of a suit brought 
against him for refusing, without the knowledge or 
consent of the obligors, to return the property after 
the attachment has been vacated. (2) In an action 
against the sheriff for a wrongful taking, wherein the 
latter justifies under an attachment, the plaintiff may 
show without further pleading that the attachment 
had been vacated, and that the sheriff had subse- 
quently refused to return the property. (3) In an ac- 
tion on the indemnity bond, where the judgment in 
the suit against the sheriff is offered in evidence, and 
it appears by the language of the trial court that the 





sole ground of recovery was the sheriff's wrongful re- 
fusal, subsequent to the vacating of the attachment, 
no presumption can be entertained that there was 
evidence tending to establish the sheriff’s liability un- 
der the attachment. (4) When it does not appear 
from the record of a judgment, offered in evidence in 
another suit, what was the precise ground upon which 
acase was decided, parol evideuce thereof may be 
given, provided such ground was within the issues in 
the case. (5) After judgment against the sheriff for 
such wrongful refusal, it istoo late for him to urge, 
in an action against the obligors in his indemnity 
bond, that before complying with the demand for re- 
turn, he was entitled to a certified copy, of the order 
vacating the attachment. (6) The fact that such obli- 
gors defended the action against the sheriff for his re- 
fusal to return, does not constitute a ratification of 
such refusal, in the absence of evidence that they 
originally sanctioned it. April 19, 1887. Bowe v. Wil- 
kins. Opinion by Peckham, J.; Ruger, C. J., dissent- 
ing. 

CANAL — IMPROVEMENT — FLOWAGE — DAMAGES.— 
Where by reason of the rebuilding of a permanent 
dam in New York for the purpose of canal naviga- 
tion, the waters of a creek are set back, and rendered 
so sluggish that the channel becomes filled up, and ad- 
joining lands are overflowed during the entire year, 
and rendered valueless for any purpose, a claim for 
damages cannot be brought under the act of 1870, 
which relates to temporary injuries resulting from the 
canals, or their use or management, or the negligence 
of the officers in charge, but must be brought under 
the act of 1830, relating to a permanent appropriation 
of land for the use of the State in the process of con- 
struction or improvement of the canals, and must be 
presented within one year. April19, 1887. Stewart v. 
State. Opinion by Finch, J. 


EXECUTORS AND ADMINISTRATORS—ACTIONS BY— 
REPRESENTATIVE CAPACITY.—Section 18]4, Code Civ. 
Proc. N. Y., requires that an action by an executor or 
administrator, ‘‘upon a cause of action belonging to 
him in his representative capacity, * * * shall be 
brought by him in his representative capacity.’’ Held, 
that an action by an administrator with the will an- 
nexed, to recover possessiou of certain notes, bonds 
and mortgages alleged to belong to the estate, but 
made payable to a former-executrix personally, and 
delivered by her to defendant for safe-keeping, was 
not an action ‘‘ belonging’’ to the administrator ‘in 
his representative capacity,’’ and should not have 
been brought in such capacity. In such case, where 
the plaintiff sued in form ‘as administrator,” he is 
personally liable to costs upon defeat. That capacity 
was created by statute to carry into effect the wishes 
of the decedent, and by virtue of it, an executor takes 
as of the time of the death of the testator, and as it 
were, from his hand, his personal property, so that 
there is no interval of time when it is not the subject 
of ownership by the testator up to the time of his 
death, and from that moment by the person named, 
not as an individual, but as a representative. The 
statute characterizes the property received as assets, 
requires it to be inventoried, and for those assets so 
inventoried, and for any increase, the executor is to 
account. Itincludes, among other things, debts se- 
cured by mortgage, bonds, notes and things in action. 
He and his sureties are liable forthe full value of all 
such property of the deceased received by the execu- 
tor, and not duly administered, and if the cause of ac- 
tion accrued in the life-time of the testator, any suit 
respecting it must be in the name of the executor as 
such. He then sues in the right of the testator, and 
can bring such actions only as the testator himself 
might have maintained. On the other hand, if an in- 
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jury to the property, or its conversion, happens after 
the death of the decedent, although before letters 
wers actually issued, or if a contract is made with an 
executor or an administrator personally, in regard to 
the effects or money belonging to the decedent, re- 
ceived by athird person after the death, the adminis- 
trator might sue in his own name, and if in any of these 
cases he may also sue in his representative character 
he isnot required to do so. Valentine v. Jackson, 9 
Wend. 302; Merritt v. Seaman, 6 N. Y. 168; Patterson 
v. Patterson, 59 id. 574; Lyon v. Marshall, 11 Barb. 
242. When he sues in the right of the testator, he 
pays no costs, because the law does not presume him 
to be sufficiently cognizant of the nature and founda- 
tion of the claims he has to assert, and in all these 
cases it is necessasy for him to sue in his representa- 
tive character, and expressly to name himself execu- 
tor. Toll. Ex’rs, 438. Butif he may bring the action 
in his private capacity then if he fails, he is liable for 
costs. As the statute stood (2 Rev. Stat. 615, §18) be- 
fore the Code costs were not, as of course, given in fa- 
vor of a successful defendant against ‘‘ executors or 
administrators necessarily prosecuting in the right of 
their testator or intestate,’’ but it was held that an 
executor suing upon a cause of action which accrued 
after the death of his testator, and failing, was person- 
ally liable for costs. Burhans v. Blanchard, 1 Denio, 
626. In that case the distinction is said to be well set- 
tled between cases in which an executor must sue in 
that character and those in which he may prosecute 
in his own right, whether the action be in tort or in 
contract. The final test is whether it accrued before 
or after the death of the testator. In that case, and in 
cases there cited, and in many later ones, it isshown as 
well upon principle as authority, that only such causes 
of action as accrued during the life-time of the dece- 
dent,or upon contract made by him,were of necessity 


to be prosecuted by his executors or administrators in 


their representative capacity. Patchen v. Wilson, 4 
Hill, 57; Brigham v. Marine Nat. Bank, 41 Hun, 377; 
Thompson v. Whitmarsh, 100 N. Y. 25. April 26, 1887. 
Buckland v. Gallup. Opinion by Danforth, J., Ra- 
pallo and Earl, JJ., dissenting. 


FRAUD — ASSIGNMENT — INADEQUATE CONSIDERA- 
TION—EVIDENCE.—W. and Q. died within ashort time 
of each other. At the time of his death W. was in- 
debted to Q. in a sum of about 5,000. Q.’s adminis- 
trator did not know the amount of the claim, except 
as it appeared at Q.’s books, and wrote W.’s executor 
that $273 was due Q.’s estate. D. approached Q.’sad- 
ministrator with the view of acquiring the claim. The 
administrator refused to sell it. He was asked by 
W.’s executor to send a detailed statement of the ac- 
count, and replied that he could ouly send it as it ap- 
peared on Q.’s books. He then assigned it to D. in 
consideration of $273. D. had the assignment already 
drawn up, when Q.’s executor called upon him to ne- 
gotiate. D. had learned of the claim through his 
nephew, a son of W.’s former bookkeeper. Held, in 
an action by Q.’s residuary legatee to set aside the as- 
signment on the ground of fraud, that evidence show- 
ing the solvency of W.’s estate, the amount appearing 
from the books of W. & Q. to be due, the means by 
which D. had acquired knowledge of the claim, and 
how it happened that he prepared the assignment in 
advance—was material and admissible. April 19, 1887. 
Diffendarfer v. Dicks. Opinion by Andrews, J. 


MARRIAGE—AGENCY OF HUSBAND—EVIDENCE OF 
AUTHORITY.—(1) The fact that a husband hires cer- 
tain premises, and upon paying half a year’s rent re- 
quests that the receipt containing the terms of let- 
ting be made out in the name of his wife, the defend- 
ant, which receipt he signs: ‘‘Accepted. L. A. Por- 
LOcK, per W. J. PottocKk ”—orally stating that he has 





the right to sign for his wife—is no evidence of his an. 
thority to hire the premises which could bind the 
wife. (2) The fact that the defendant subsequently 
resided on the premises with her husband, without 
proof of knowledge on her part that they had been 
hired in her name is no evidence of her husband’s 
authority to contract forher, nor does it render her 
liable in an action for use and occupation. April, 19, 
1887. Sanford v. Pollock. Opinion by Rapallo, J. 

MUNICIPAL CORPORATIONS—SURFACE WATER—DAM.- 
AGES.—If a village, in improving a highway, by the 
construction of gutters and a sluice or sewer, increases 
the flow of surface water, without collecting it or 
changing the manner of discharge, on an adjoining 
lot, it cannot be compelled to close the sluice. It jg 
not improbable that the turnpiking of the street, and 
the construction of the gutters, diminish to some ex. 
tent the waste, by soakage and evaporation, and 
thereby increases somewhat the quantity of water 
which collect at the sluice, and which is discharged 
onto theCary lot, and ultimately on the plaintiffs 
lot. But it would be quite unreasonable to hold that 
every change in the natural surface or condition of 
land made in the improvement of a street or highway 
which to any extent increases the flow of surface 
water on adjacent premises, constitutes an actionable 
injury. The case of Noonan vy. City of Albany, 79 
N. Y. 476, and cases of kindred character, establish no 
such unreasonable and inconvenient doctrine. Butit 
is said that the water, by the acts of the defendant, 
is thrown-upon the plaintiff's lot in a body, whereas 
before it was dispersed over the surface, and was ab- 
sorbed, doing comparatively little injury. But there 
is no finding that the manner of discharge has been 
materially changed by the acts of the defendant. 
There is no satisfactory evidence that the act of the 
defendant, in restoring the highway, made any sub- 
stantial change in the direction or volume of the sur- 
face water, unfavorable to the plaintiff. But at all 
events, we are of the opinion that if the defendant, in 
improving the highway, did not increase the flow of 
surface water on the plaintiff's lot beyond what it was 
prior to the excavation, they committed no wrong to 
the plaintiff. April 19, 1887. Rutherford v. Village of 
Mount Holly. Opinion by Andrews, J. 


PLEADING—VARIANCE—USURIOUS CONTRACT.—The 
defendant in an action on a promissory note set up 
the defense in his answer that the note had its incep- 
tion in a usurious contract, but offered on the trial 
proof of a totally different contract. Defendant of- 
fered evidence to show that plaintiff was not surprised 
at the variance, but knew that defendant had not 
been allowed to serve a new answer conforming to the 
proof offered. Held, that the usurious contract must 
be proved as alleged, and that an admission that it 
had not been and could not be so proved could not 
defeat a cause of action which came to the plaintiff 
for full value, and without notice of any defect. 
April 19, 1887. Long Island Bank v. Boynton. Opin- 
ion by Danforth, J. 


REFERENCE — ACCOUNT—COUNTER-CLAIM — APPEAL 
—RECURD.—(1) An action for unliquidated damages 
for breach ofa building contract, which specifies sev- 
eral items of damage, consisting of loss of occupancy, 
damage to the building, and increased cost of comple 
tion, does not involve an account, and either party, 
upon objection to a reference, is entitled to a trial by 
jury. (2) If theaction disclosed by the complaint is 
triable by jury, the fact that the answer of counter- 
claim involves the examination of a long account can- 
not make the entire cause referable. It has repeatedly 
been held that when there is no “account” betwéen 
the parties, in the ordinary acceptation of the term. 
the cause cannot be referred, although there may be 
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many items of damage. Camp v. Ingersoll, 86 N. Y. 
433. This rule has been applied in actions on policies 
of insurance where there are many items of loss. It 
is contended that the counter-claim set up in the an- 
swer, of which a bill of particulars was also ordered 
and furnished, will require the examination of a long 
account. Even if this should be assumed, it would not 
make the action referable. ‘The character of the ac- 
tion is determined by the complaint. The answer 
cannot change it. If the action is a referable one, the 
answer cannot make it non-referable’’ (per Church, 
C. J., in Welsh v. Darragh, 52 N. Y. 590); and on the 
same principle, if the action is non-referable, a coun- 
ter claim set up in the answer cannot make it so, as 
was held by this court in Townsend v. Hendricks, 40 
40 How. Pr. 143. The defendant has a constitutional 
right to trialby jury on the issues presented by the 
complaint and answer, and he does not waive that 
right by setting up, in addition to his defenses, a 
counter-claim. If the plaintiffs prevail in the action 
it may never become necessary to try the counter- 
claim. Sbould the counter-claim ever require exami- 
nation, a reference can be ordered as to it after trial 
of the issues. Townsend v, Hendricks, supra, 164. (3) 
Where the motion for reference made upon affidavit 
of counsel for one of the parties is in the record on 
appeal, together with the pleadings and bill of particu- 
lars on which it is founded, the appellate court will 
judge whether the case is properly referable, although 
there is no opposing affidavit. May 3, 1887. Unter- 
meyer v. Bernhouer. Opinion by Rapallo, J. 

REFORMATION OF CONTRACT—CONSTRUCTION—QUES- 
TION OF LAW.—The plaintiff, in an equitable action to 
reform an alleged mistake in a written contract, 
raised a question as to the construction of the con- 
tract, insisting that the reformation would give the 
instrument the true meaning as expressed in the orig- 
inal contract upon which the instrument was based. 
Held, that this was a question of law which could not 
be passed upon in an equitable action. April 19, 1887. 
Oakville Co. vy. Double-Pointed Tack Co. Opinion by 
Finch, J. 


TAXATION—SALE—CONTIGUOUS LANDS—‘‘ OWNER ” 
—CERTIFICATE OF SALE—REDEMPTION—AFFIDAVIT.— 
(1) In section 8, article 3, chapter 230, Laws N. Y., 
1845, which requires that in advertising houses, lots 
and land to be sold for non-payment of taxes, the 
comptroller shall advertise all houses and lots or 
other lands lying contiguous to each other, and be- 
longing to the same owner, in one parcel, the word 
“owner '’ means the person in whose name, as owner 
or occupant, the lots are assessed. (2) The certificate 
of sale required by section 1 of article 3, to be given 
by the comptroller to the purchaser, though actually 
made out and delivered some time after the tax sale, 
relates back to the time of the sale, and should prop- 
erly bear the date of the sale. When it bears a subse- 
quent date, and the owner, wishing to redeem, is 
compelled to pay interest on the amount of the pur- 
chase-money for the interval between the date of the 
sale and that of the certificate, the delinquent tax 
payer cannot avoid the statute. (3) The assessment 
rolls made according to Laws of 1859, ch. 302, $7, and 
existing in July, 1868, were based upon the assessment 
made from September 1, 1867, to May, 1868; and a no- 
tice to redeem, delivered in July, 1868, to the person 
appearing as assessed on the assessment book for 1867, 
must be taken to be a notice to the last assessed owner 
of the premises, and such notice is in compliance with 
the law. (4) When an affidavit has the venue, “ City 
and County of New York,” and continues, ‘‘I, Pbhin- 
eas C. Kingsland, of the city of New York,”’ etc., the 
fact of deponent’s residence in the city is sufficiently 
set forth to comply with the statute requiring depo- 





nent to be a resident of the city. (5) An affidavit 
stating that the notice to redeem was served at the 
owner’s ‘‘ place of residence, No. 68 Fifth avenue,” is 
sufficient. (6) When an affidavit purports by its venue 
to have been taken in the city and county of New 
York, and is signed by a commissioner of deeds, the 
presumption is that the commissioner of deeds is such 
within the place stated as the venue. April 19, 1887. 
People v. Cady. Opinion by Peckham, J. 


WHARF—GRANTEE OF PRIVILEGE—EXTENT OF RIGHT 
—NEW BULKHEAD—EMINENT DOMAIN—CHANGE OF 
STREETS.—(1) Under the New York act of 1857, extend- 
ing the bulkhead or wharf line of the city of New 
York, a deed from the city as owner of upland on the 
North river, covering the open space between the 
Thirteenth avenue bulkhead and the harbor commis- 
sioners’ line, and giving that asthe western or outer 
line of the grant, carries to the grantee, who was re- 
quired by the deed to build the new bulkhead along 
the river front, the fee in the land covered by the old 
wharf, and the new, when built, and an easement for 
the approach of vessels in its front; and this property 
cannot be taken by the city for public use without 
compensation. (2) It is nota valid objectiou to this 
construction of the act of 1857 that it changes Thir- 
teenth avenue, which had, by Laws of 1837, ch. 182, 
been laid out as an exterior public street, to an inside 
street. April 19, 1887. Williams v. Mayor, etc., of 
New Nork. Opinion by Finch, J. 

WITNESS—COMPETENCY—TRANSACTIONS WITH DE- 
CEASED PERSON—RELEASE OF DOWER.—In an action to 
cancel a deed to certain land, so far as it affected the 
plaintiff's right of dower, the deed was executed to 
defendant by herself and husband, during the latter’s 
life-time, but she alleged that her siguature was ob- 
tained by the false and fraudulent representations of 
her husband, to prove which she offered to testify to a 
certain conversation between herself and deceased 
husband. Defendant objected to the testimony as in- 
admissible, under New York Code of Civil Proced- 
ure, § 829, which provides that a person interested in 
the event of an action shall not be examined in his own 
behalf or interest, against a person deriving title from, 
through, or under a deceased person, concerning a 
personal communication between the witness and de- 
cedent. But plaintiff claimed the evidence was com- 
petent, because the right of dower, which was the 
only interest in contest, was not derived by defend- 
ant from the husband, but from plaintiff herself. 
Held, that the evidence was inadmissible, the act of 
the wife in joining her husband in the execution of a 
deed of his lands not constituting her a grantor of the 
premises, or vesting in the grantee any greater or 
other estate than such as he derived from the hus- 
band’s deed. The settled theory of the law as to the 
nature of an inchoate right of dower is that it is not 
an estate or interest in land at all, but is a contingent 
claim arising, not out of coutract, but as an institu- 
tion of law, constituting a mere chose in action, inca- 
pable of transfer by grant or conveyance, but suscep- 
tible only during its inchoate right of extinguishment 
By force of the statute, this is effected by the act of 
the wife in joining with her husband in the execution 
of the deed of the land. Such deed, so far as the wife 
is concerned, operates as a release or satisfaction of 
the interest, and not as a conveyance, and removes an 
incumbrance, instead of transferring an interest or 
estate. Her right may also be forfeited by her adul- 
tery, and thus extinguished and barred by jointure or 
pecuniary provision. Lawrence v. Miller, 2 N. Y. 245; 
Lawrence v. Brown, 5 id. 394; Moore v. City of New 
York, 8 id. 112; Gooch v. Atkins, 14 Mass. 378; Mar- 
vin v. Smith, 46 N. Y. 457; Elwood v. Klock, 13 Barb. 
50; Elmendorf v. Lockwood, 57 N. Y. 322; Lampet’s 
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Case, 10 Coke, 46b; Helps v. Hereford, 2 Barn. & Ald. 
242; Aikman v. Harsall, 98 N. Y. 191; Andrews, J., in 
Hinchliffe v. Shea, 103 id. 155. It would seem clear, 
from the authorities, that the act of the wife in join- 
ing her husband in the execution of a deed of his 
lands does not constitute her a grantor of the prem- 
ises, or vest in the grantee any greater or other estate 
than such as he derives from the conveyance of the 
husband. Its effect is merely to extinguish a contin- 
gent claim existing as a possible incumbrance, and 
ceasing to exist by reason of the execution of the hus- 
band’s deed, and to be revived only by the subse- 
quent cancellation or annulment of his conveyance. 
It is also obvious that thegrantee in such deed takes 
title to the whole premises solely by virtue of the title 
and estate of the husband, and therefore in the fullest 
sense derives his title ‘‘through,from and under” 
such grantor. April 19, 1887. Wéitthaus v. Schack. 
Opinion by Ruger, C. J. 


—_——_.————— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL — JURISDICTIONAL AMOUNT — DISTINCT 
CLAIMS — CREDITORS’ BILL.— J. made a deed of as- 
signment of property to W., in trust to sellit and 
apply the proceeds to the payment of his debts, first to 
G. for more than $20,000, next to other persons named, 
and lastly to his other creditors generally. 8S. & Co., 
filed a bill in equity in the United States Circuit Court 
against J..W.&G., toset aside the assignment asa 
fraud on creditors. M. filed a similar bill. Defendants 
answered severally, denying the allegations of the bill, 
and praying that it be dismissed with costs. By con- 
sent the two bills and petitions of intervening credi- 
tors were heard together as one cause, and on plead- 
ings and proofs, a receiver was appointed, the assign- 
ment declared void, and the case referred to the master, 
upon whose report a final decree was entered distrib- 
uting the fund, paying $6,756.22 to M., $3,943.21 to S. 
& Co., and a less sum to each of the petitioning credi- 
tors. From this decree G. & W. appealed to the United 
States Supreme Court. Held, that the suit being by 
the general creditors, only one of whose debts exceeded 
$5,000, and the sole matter in dispute being between 
the defendants and each plaintiff as tothe amount 
which the latter should recover, the court had no 
jurisdiction except as to the appeal of the creditor 
whose debt exceeds: $5,000, and that as to the others 
the appeal should be dismissed. The true line of dis- 
tinction, as applied to cases like that now before uz, is 
sharply brought out by the recent decisions of Stewart 
v. Dunham, 115 U. S. 61, and Estes v. Gunter, 121 id. 
183, in each of which a preferred creditor for more than 
$5,000 was on one side, and general creditors for less 
than %5,000 each were on the other. In Stewart v. 
Dunham, the suit being brought by the general credi- 
tors against the debtor and the preferred creditor, to 
whom the debtor had made the conveyance alleged to 
be fraudulent, and the latter seeking no affirmative 
relief, the matter in dispute as between the defendants 
and each of the plaintiffs was the amount of the claim 
of that plaintiff; but in Estes v. Gunter, the suit being 
brought by the preferred creditor against the trustee 
in the deed of assignment by which he was preferred, 
and the general creditors being summoned in as de- 
fendants, and themselves asking no affirmative relief, 
the matter in dispute was the value of the debt pre- 
ferred, and of the property assigned to secure the pre- 
ference. The case at bar is exactly like Stewart v. 
Dunham. The suitis by the general creditors, only 
one of whose debts amounts to 35,000. The trustee 
and the preferred creditor appear as defendants only, 
file no cross bill, and ask no affirmative relief; and the 








decree sets aside the fraudulent conveyance so far only 
as it affects the plaintiffs’ rights. The sole matter in 
dispute therefore is between the defendants and each 
plaintiff as to the amount which the latter shall re 
cover. This result, as we have seen, is in accordance 
with a long series of decisions of this court, extending 
over more than half a century. During that period 
Congress has often legislated on the subject of our ap. 
pellate jurisdiction without changing the phraseology 
which had received judicial construction. The court 
should not now unsettle a rule so long established and 
recognized. May 23, 1887. Gibson v. Shufeldt. Opinion 
by Gray, J. 

BANKRUPTCY — FRAUDULENT CONVEYANCE — suIT 
BY ASSIGNEE.— A voluntary conveyance, made tog 
daughter On her marriage asan advancement, by her 
father, who was then in prosperous circumstances, but 
who afterward became a bankrupt by reason of the 
failure of a firm of which he was a member, where no 
fraud in fact, or intent to commit a fraud, or to hinder 
or delay creditors, is alleged in the bill, may not be set 
aside at suit of the assignee in bankruptcy. under Rey. 
Stat. U. S., §§ 5046, 5047, as being a deed of “ property 
conveyed by the bankrupt in fraud of his creditors,” 
even though such conveyance would be void as to 
creditors named in the bill, because it was a voluntary 
conveyance, under the statute of the State where it 
was executed. May 23, 1887. Warren v. Moody. 
Opinion by Blatchford, J. 

RAILROAD — MORTGAGE — FORECLOSURE — DECREE 
SETTING ASIDE — EFFECT.—(1) A railroad mortgage 
by the L. Company was foreclosed, and the railroad 
bought in by the trustee. Thereafter the bondholders 
organized themselves into acompany for the purpose 
of operating the railroad, under the name of the M. 
Company. Inasuit at the instance of the judgment 
creditors, the mortgage was adjudged to be valid only 
“as a security for the bonds issued under it in the 
hands of donu fide holders for value, without notice,” 
which it was found did not exceed $200,000; that the 
foreclosure sale be ‘‘set aside, vacated, and annulled,” 
and the M. Company perpetually ‘‘ enjoined from 
setting up any right or title under it,’ because made 
in pursuance of a notice that $2,000,000 of bonds had 
been issued, and that there was a default in the pay- 
ment of $70,000 of interest. Held, that the suit being 
by and for creditors of the L. Company, to set aside 
the mortgage, and the foreclosure thereunder, because 
made to hinder and delay them in the collection of 
their debts, the decree must be limited to the plead- 
ings, and must be held to mean no more than that the 
foreclosure was void as to these creditors, whose claims 
were inferior in right to that of the mortgagee; and 
that the M. Company was restrained from asserting 
title only as against them; and also that, if they under- 
took to sell the property to pay their judgments, the 
mortgage should stand only as security for such bonds 
as had been actually negotiated by the L. Company to 
bona fide holders. (2) It being shown that all the 
bondholders had become members of the M. Company, 
or by their silence, or waiver of their claim, assented 
to the purchase, the first foreclosure was valid, and 
divested the trustee of the title, and of his right to 
bring the second suit on behalf of the bondholders, 
notwithstanding that he had himself purchased at the 
sale, under the previous foreclosure proceedings, May 
238, 1887. Barnes v. Chicago, M. & St. P. Ry. Co. Opinion 
by Waite, C. J. 


——_—__— 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ASSIGNMENT FOR CREDITORS—BY CORPORATION— 
PREFERENCES.—Unless prohibited by statute, a corpo- 
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ration, although insolvent, may sell and transfer its 
property and may prefer its creditors. The case of 
Wilkinson v. Bauerle, 41 N. J. Eq. 635, holds that un- 
der our law, as it hasstood since the revision, corpo- 
rations stand with individuals in respect to the right 
to pledge their property; so that the objection that 
av insolvent corporation is incapacitated by express 
statute to manage its property, cannot now be made. 
And the law is not that a debtor, though insolvent, 
may sell or pledge his property for money or in the 
payment of his debts, or prefer a creditor or creditors 
over others. Both reason and authority, says Judge 
Magie, establish the proposition that a corporation 
may sell and transfer its property, and may prefer its 
creditors, although it is insolvent, unless such con- 
duct is prohibited by law. National Bank v. Sprague, 
6C. E. G. 530; Wilkinson v. Bauerle, supra; 1 Smith 
Lead. Cas. (7th Am. ed.) 45. N. J, Ct. of Err. & App., 
March 11, 1887. Bergen v. Porpoise Fishing Co. Opin- 
jon by Knapp, J 





ATTORNEY AND CLIENT—CONTINGENT FEES.—A con- 
tract by which an attorney depends on the contin- 
gency of success for payment for all services, and the 
client agrees to furnish evidence and pay all actual 
costs, and that the attorney shall be entitled to large 
and liberal fees, not to exceed fifty per cent of the 
amount collected, is not champertous nor void for 
maintenance. There was no agreement that the 
plaintiff should receive a share of the amount recov- 
ered as compensation for his services. It is immate- 
rial that the avails of the suit were the means or the 
security on which he relied for payment, if it was to 
be payment of a debt due from the defendants. Thurs- 
ton v. Percival, 1 Pick. 415; Lathrop v. Amherst Bank, 
9 Metc. 489; Ackert v. Barker, 131 Mass. 436; Belding 
v. Smythe, 138 id. 530, are cases of champerty where a 
part of the amount recovered was to be received in 
compensation for services, and there was to be no 
personal liability. Where the right to compensation 
is not confined to an interest in the thing recovered, 
but gives a right of action against the party, though 
pledging the avails of the suit, or a part of them, as 
security for payment, the agreement is not champer- 
tous. Tapley v. Coffin, 12 Gray, 420; Scott v. Har- 
mon, 109 Mass. 236; McPherson v. Cox, 96 U. S. 404; 
Christie v. Sawyer, 44 N. H. 298; Anderson v. Rad- 
Cliffe, El., Bl. & El. 806, 817. We do not see any thing 
in the agreement which renders it void for mainten- 
ance. In aseuse, a lawyer may be said to maintain 
another in a suit when he gives his advice or services, 
as formerly it would have been maintenance for a lay- 
man to doso; but such acts have long since ceased to 
be unlawful, and it would now nowhere be held to bein 
itself unlawful for a lawyer to give his services to 
prosecute a suit with the understanding that his ser- 
vices are to be free unless success shall give to his 
client the ability to pay him, aud that in that case he 
will expect liberal fees. There may be circumstances 
in which such a contract would be meritorious, and 
there may be circumstances in which it would partake 
of the worst evils of maintenance. Under what cir- 
cumstances a contract of that nature might be held 
void as against public policy we need not consider. 
The contract under consideration was notbing more 
than an agreement by the plaintiff to give his services 
without charge if the suit should not be successful, 
and an agreement by the defendant to pay large and 
liberal fees if successful, and we know no authority 
and no reason in public policy why, under the relations 
and circumstances of the parties, it was not a lawful 
contract, which they had aright to enter into. Mass. 
Sup. Jud. Ct., May 7, 1887. Blaisdell v. Ahearn. Opin- 
ion by W. Allen, J. 





517 








CONSTITUTIONAL LAW—PROCESS TO COMPEL ATTEND- 
ANCE OF WITNESSES.—Section 4031, Rev. Stat. Mo., 
provides that “ courts of record, and any judge or jus- 
tice thereof, shall have power, upon the application of 
any party toa suit or proceeding, civil or criminal, 
pending in any court of record, or public body author- 
ized to examine witnesses, to issue a writ of habeas 
corpus for the purpose of bringing before such court 
or public body any person who may be detained in 
jail or prison, within the State, for any cause except a 
sentence for felony, to be examined as a witness in 
such suit or proceeding on behalf of the applicant.” 
Held, that such section does not conflict with section 
22, article 2, Const. 1875, which provides that ‘‘in all 
criminal prosecutions the accused shall have the right 

* * * to have process to compel the attendance of 
witnesses in his behalf.’’ The Constitution, which 
confers upon a person criminally charged the right to 
compulsory process for witnesses, also declares and 
casts upon the Legislature the duty and power of en- 
acting laws for the punishment of crimes; ang in the 
exercise of this power laws have been enacted provid- 
ing that persons convicted of certain felonies shall be 
punished by imprisonment in the penitentiary for a 
term of years in no case less than for two years. The 
effect of these laws is to briug together in one place 
this criminal class from all parts of the State, and ag- 
gregate them into a community separate and distinc’ 
from all others, and now numbering about 1,600 per- 
sons. Forsuch as this, composed in the main of law- 
less and desperate men, with all their civil rights sus- 
pended during the respective terms of their imprison- 
ment, as declared by section 1667, Rev. Stat., provis- 
ion must be made for their safe-keeping, and regula- 
tions made for their government and control; and to 
accomplish these ends, this class of persons have been 
put by the Legislature under the control and manage- 
ment of a warden, deputy-warden, guards, eto., and 
confined in a place called the penitentiary, with strong 
walls, guarded by armed men, to prevent their escape 
in the day-time, and with secure cells in which they 
are locked at night. We do not believe that the Leg- 
islature, in the exercise of the right to make regula- 
tions for the government of this class of convicts, 
transcended its power by providing, as has been done 
by said section 4031, that the warden having them in 
custody should not be required to take such convicts, 
and surrender them to the various courts to testify as 
witnesses. Such aregulation we do not regard as un- 
reasonable, but as one proper to be made, in view of 
the fact that the thing prohibited, if allowed to be 
done, would interfere with the government of such 
convicts by affording them facilities for escape, and 
for the time being, put it out of the power of the war- 
den, the chief and controlling officer of the peniten- 
tiary, to exercise that supervisory control so essential 
to the management of such a community of persons 
put by law in his charge. And besides this, it would 
place the convict in such a position that it would be 
in his power to exchange imprisonment in the peni- 
tentiary with hard labor to simple imprisonment in a 
county jail without labor, by his refusal, when pro- 
duced in court, to auswer proper questions, or to tes- 
tify at all, in either of which events the court could 
commit him to the jail of the county. Thisis not an 
argument ab invonvenienti, but is made for the pur- 
pose of showing that the regulation made by said sec- 
tion 4031 is a reasonable and proper regulation, and 
therefore one within the power of the Legislature to 
make, and that the right given to those criminally 
charged is to that extent subordinated to*the power 
conferred upon the Legislature over this class of per- 
sons. The power of the Legislature to provide a peni- 
tentiary iu which all persons from every portion of 





518 THE ALBANY LAW JOURNAL. 








the State who are or may be convicted of certain fel- 
onies are to be confined, carries with it necessarily the 
power to make such regulations for their government 
and detention therein as are reasonable and in its 
judgment necessary to keep them safely where the 
sentence of the court puts them. The power of the 
Legislature to provide that all persons convicted of 
felony shall forever be disqualified, is undisputed, and 
inasmuch as the greater includes the less, their power 
to provide that such persons shall not, for the time 
they are undergoing sentence of imprisonment in the 
penitentiary, be taken therefrom into the various 
courts of the State, logically follows, and is equally 
indisputable; and said section 4031 does nothing more 
than this. The sacred right of one criminally accused 
to have process to compel the attendance of his wit- 
nesses stands upon the same footing as other rights 
conferred and secured by the Constitution, and all of 
them are equally sacred, and should be construed alike 
and with reference to each other so as to avoid con- 
flict. Mo. Sup. Ct., Oct. 1886. Ea parte Marmaduke. 
Opinion by Norton, J.; Sherwood, J., dissenting. 


CONTRACT—CONSTRUCTION— “‘ CLEARING LAND.”’ — 
The words “ clearing land,”’ in the absence of words 
of limitation, mean removiug therefrom all the tim- 
ber of every size, but do not include taking out the 
stumps; and under a contract for all the timber ex- 
cept walnut trees, on certain land, the purchaser to 
pay a stipulated price for saw-logs, and so much per 
cord for wood, all to be cut and hauled off by him, and 
‘*twenty acres of the White land to be cleared and 
hauled of” by him by a certain date, the brush of 
whatever he should cut to be piled as cut, simply tak- 
ing the merchantable timber off and piling up the 
brush from that, leaving smaller trees standing, is not 
sufficient. Ind. Sup. Ct., April 26, 1887. Seavey v. 
Shurick. Opinion by Mitchell, J. 


DAMAGES — MEASURE — LOSS OF BUSINESS — CON- 
TRUCTION OF RAILROAD — EVIDENCE.— (1) A hotel 
keeper is entitled to damages for loss of business in an 
action against a railroad company, who in blasting 
rocks for the purpose of building the road-bed cause 
guests to leave the hotelin fear of flying rocks and 
other debris. (2) In such an action, evidence of injury 
to other buildings in the immediate vicinity of plain- 
tiff's building is admissible on the question whether 
the danger from the missiles was so great as to justify 
the fears of plaintiff's guests, and authorize their de- 
parture. Such evidence was not competent to show 
the amount of plaintiff's damages, nor was it offered 
or received for this purpose. But an important ques- 
tion upon which the jury, in our judgment, were 
called to pass, related to the danger occasioned by the 
falling rock and debris. If the fears of plaintiff's guests 
were unreasonable and groundless, their fright and 
departure should not lay the foundation of a claim for 
damages against defendant. The recovery should be 
confined at least to nominal damages. As bearing 
upon this question, we think the testimony was admis- 
sible. The fact that other buildings in the neighbor- 
hood had been struck, that rocks weighing from two 
to three hundred pounds crushed into and through 
other houses near by, tended to establish the character 
and the reality of the danger actually existing, and to 
warrant the feeling of insecurity which deprived the 
hotel of patronage. Colo. Sup. Ct., March 4, 1887. 
G., B. & L. Ry. Co. v. Doyle. Opinion by Helm, J. 


STATUTE OF FRAUDS—LIMITATIONS—ACKNOWLEDG- 
MENT—WAIVER OF PLEA.—Where the maker of a note, 
after the right to plead the statute of limitations has 
accrued by the lapse of the period prescribed by the 
statute, writes upon the note, while still in the posses- 
sion of the owner thereof, ‘‘ I hereby waive my right to 





rely upon or plead the statute of limitations as to the 
within note,”’ this is a sufficient acknowledgment of the 
justice of the debt, and willingness to pay it, to imply 
a promise to pay, and willrevive the debt, although 
there was no new consideration for such indorsement, 
For the defendant in error it is insisted that the ip. 
dorsement does not amount to a new promise, nor to 
an acknowledgment of the debt; that he has neither 
waived his right, nor is he estopped from exercising 
his right to plead the statute; that it is contrary to 
public policy to allow a party to thus render inopera- 
tive a statute so salutary. With this reasoning we 
cannot agree. We consider such stipulation, where 
fairly aud understandingly made, effectual to arrest 
running of the statute, whether regarded as an 
acknowledgment of the then existence of the debt 
which the debtor is willing to pay, upon which a new 
promise is implied, or viewed as a valid waiver of the 
defense which the statute would otherwise afford him. 
There is no public policy to be subserved by a con- 
trary holdiug. It is not infrequently of prime impor- 
tanceto adebtor to obtain indulgence beyecnd the 
period fixed by law forthe bar of the statute; and if 
under any circumstances he can obtain such forbear. 
ance, we know of no better means of doing so than by 
an express stipulation upon the proper evidence of the 
debt itself. If he can waivethe defense bya failure 
to plead it, by an acknowledgment of the existence of 
the debt which the debtor is willing to pay within six 
years before suit brought, or by a new promise with- 
out any consideration other than a moral one arising 
out of the old debt, we fail to see why he should not 
be allowed to accomplish the same result by the writing 
exhibited in this case. The recovery is on the old 
debt, not on the acknowledgment, nor onthe new 
promise. Hannah v. Hawkins, 5 Lea, 240. In Webber 
v. Williams, 23 Pick. 302, there was a letter written by 
the debtor to the creditor, in which he stated that if 
he would not sue the former, ‘‘he should have the 
same right for one year more than he then had.” The 
creditor replied that he would not consent to the post- 
povement as proposed, but in point of fact he did 
postpone suit till after six years. Chief Justice Shaw, 
speaking for the court, said: ‘* The court is of opinion 
that this was a sufficient compliauce with the defend- 
ant’s offer; that heis bound by it; and that itis a 
good waiver of the statute of limitations.’’ In War- 
ren v. Walker, 23 Me. 453, under the bottom of an ac- 
count dated December 10, 1835, there was appended 
the following: ‘‘I hereby waive all defense which I 
might otherwise make to the above bill by law under 
and by virtue of any statute of limitations,” signed by 
the debtor, and dated December 7, 1841. [n Maine the 
statute is: ‘* Unless such acknowledgment or prom- 
ise be an express one, and made or sustained in some 
writing signed by the party chargeable thereby.’ The 
court held that under the statute it could not be con- 
sidered as an expressed acknowledgment or promise 
to pay; that he had not agreed to waive the defense 
of payment, or the non-performance of the services as 
charged, or indeed of any other defense which he might 
have had tothe original cause, but that “it wasa 
valid agreement to waive the defense of the statute, 
an agreement never to set up such defense.’ In Bur- 
ton v. Stevens, 24 Vt. 131, the language written was: 
“*T hereby agree that I will not take any advantage of 
the statute of limitations on the within two notes.’ 
There as here, the contention was that as the claim 
was barred before the indorsement, and no considera- 
tion passed, it was nudum pactum. There as here, it 
was insisted that the agreement was not an acknowl- 
edgment of any debt due, or promise, express or im- 
plied, of payment. The learned judge delivering the 
opinion said: *‘ [t is evident that in making the agree- 
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ment the defendant intended to place in the hands of 
the plaintiff sufficient evidence to protect his claim 
from the operation of the statute, and that the plain- 
tiff, in taking this agreement, supposed that his claim 
was saved thereby from its operation. It is just and 
reasonable therefore that such an effect should be 
given to this agreement, if it can be consistent with 
established rules of law. The language of Lord Den- 
man, in the case of Gardner v. McMahon, 43 E. C. L. 
870, has a direct application to this case. ‘That it may 
well be supposed that the creditor, on his part, has for- 
porne to sue, relying upon this undertaking as pre- 
serving his right of actionin future. It is equally to 
be presumed that the creditor, iu the same reliance, 
has permitted to pass from his possession the evidence 
to prevent the operation of the statute which he might 
have controlled previous to the execution of that agree- 
ment.’ The defense, if available, is a violation of the 
defendant’s agreement, and we entertain no doubt 
that he is concluded thereby.” In the case of Pad- 
dock v. Colby, 18 Vt. 485, the defendant used this lan- 
guage: ‘That he hadassured the plaintiff that he 
would not take advantage of the statute of limita- 
tions;’’ and the court held that the claim was saved 
from its operation. Inthe case of Utica Ins. Co. v. 
Bloodgood, 4 Wend. 652, the defendant signed a written 
agreement in these words: “I hereby agree not to 
plead the statute of limitation,” etc.; and Sutherland, 
J., said: ‘‘ The defendant is estopped by his stipula- 
tion from availing himself of the statute of limitations. 
These authorities are satisfactory upon the effect that 
should be given to the writing upon the back of the 
notes, for itis an agreement by the defendant that the 
notes shall be placed upon the same footing as if the 
statute had not run on the claims, the notes then 
furnishing the evidence of the debts and the promise 
topay.’’ Shapley v. Abbott, 42 N. Y. 443, is cited by 
counsel for the defendant in error as authority against 
the position here taken. We think not. It holds that 
averbal promise not to plead the statute, in case a 
promissory note shall be suffered to outlaw, is not 
sufficient to avoid the operation of the statute. In 
New York, at the time this decision was rendered, the 
statute (Code, § 110) required such promise to bein 
writing. It does also argue that such an agreement 
would be void for want of consideration, but in this 
respect it is out of harmony with the decisions of our 
own State. The case also indulges in some criticism 
upon the language of Judge Sutherland, in the case of 
UticaIns. Co. v. Bloodgood, as to the technical ac- 
curacy of the judge in the use of the term ‘ estopped.” 
But as we do not rest our opinion on the doctrine of 
estoppel in pais, technically so called, we do not think 
it necessary to further notice this New York case, 
being satisfied with the views already expressed. 
Tenn. Sup. Ct., March 10, 1887. Jordan v. Jordan. 
Opinion by Folkes, J. 


—_——_—_¢—____— 


FLOWERS IN COURT. 

E have been wont to picture the awful form of 
justice with blinded eyes and balanced scales, 

but destitute of any particle of adornment. That 
sculptor would have been considered too recklessly 
audacious who ventured to ornament the amice of the 
majestic goddess with a jewelled trinket, or the hilt 
of her dreadful sword by any fanciful carving. Yet 
what an artist would shrink from, a judge may ven- 
ture upon, and for the future we may all consider 
Themis to have taken to modern fashions like the rest 
of her sex, with arose stuck in her hair, and a bouquet 
Pinned on the point of her shoulder. For see what 
happeued at Leeds on Tuesday in the court of Mr. 





Justice Grantham! A case was being tried before his 
lordship, the parties to which came from a very ill- 
reputed part of the town. Darkly and dismally the 
miserable story of guilt was proceeding when there 
stepped into the box a witness, in whose button-hole 
gleamed a nice, fresh, sweet-smelling flower. What 
flower this was has not unhappily been recorded; but 
the judge's eye lighted upon the blossom with relief 
and pleasure. He actually stopped the trial to observe 
upon the incident, saying that the court regarded it as 
a mark of refinement and of moral capacity that any- 
body residing in such a quarter of Leeds, as the par- 
ticular district implicated, should wear the innocent 
embellishment. His lordship did more. Beside him 
lay a ‘* bow-pot’’ of new-plucked and fragrant flowers, 
the offering, doubtless of the sheriff on duty or some 
other faithful official, and this almost sacred nosegay 
was positively handed over by the court to that de- 
lighted witness. What must hayg been bis feelings at 
such ag unprecedented moment? We may form some 
idea he emotions which Mr. Gladstone must often 
have experienced in receiving axes, plaids, addresses, 
and other more or less portable tokens of admiration. 
We may conceive the proud thrill of satisfaction ex- 
perienced by a prima donna when boxes and stalls rain 
bouquets upon the last trill of her cadenza, and she 
glides off the stage a living garden. But when before 
this did anybody ever become the recipient of a nose- 
gay from the solemn bench of justice? The gift is so 
unique that it seems difficult to know what the happy 
owner can do with it. Of course it must fade; but 
“the scent of the roses will hang round it still; ’’ the 
tender dignity of the compliment will linger. It is too 
big, naturally, to put into the leaves of a family bible, 
and too heavy to wear; its proper place must surely 
be the local museum, with a label inscribed, ‘* Pre- 
sented to a witness by a judge upon remarking a flower 
in his button-hole.””’ Enshrined under glass in this 
manner, it would give rise to odes and epigrams from 
the local poets; a new passion for beautiful flowers 
and botany generally would emanate from its withered 
sweetness; and better still, we might see our courts 
of law gradually laying aside their gloomy aspect under 
the influence of so charming an event, and becoming 
as gay with decorations, aud gladsome interludes of 
song and dance, as the hall of justice in the comic 
opera of “ Trial by Jury.” Mr. Gilbert’s dream would, 
in truth, be realized. We might see the jury tripping 
to their box, wreathed with garlands; the rival coun- 
sel decked out with favors; the plaintiff gorgeous to 
behold in Watteau costume, guitar in hand; the wit- 
nessesjadorned with blush roses and crowns of ‘* hon- 
esty;”’ the very defendant equipped with a tuft of 
rosemary and rue; and the judge himself lightly pacing 
to the seat of justice, and entertaining the court with 
an autobiographical song before advancing to the busi- 
ness of the day. 

There is another and a dangerous side, we well 
know, to the precedent set by his lordship. The love 
of flowers, so irresistibly displayed by Mr. Justice 
Grantham at Leeds, has of course been noted by the 
criminal classes; and every cracksman aud thief will, 
be “fly ’’ to this new weakness of justice. Button- 
holes will grow to be de rigueur for all witnesses; and 
it is to be feared that the least veracious among them 
may step into the box decorated with the most ** fetch- 
ing *’ and beautifnl displays, sothat perjury may too 
often shield itself bebind pinks and carnations, and 
prevarication hide its duplicity by blossoms of 
odontoglossum. The injured fair one, whose hopes of 
matrimony have been betrayed by the faithless and 
trembling defendant at the bar, will glide into the 
presence of Themis with sprigs of love-lies-bleeding 
ou her breast. The too attractive female wituess, 
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whose bright eyes gonfuse the cross-examining counsel 
and fascinate all tae juniors, will daringly kiss the 
book, and curtsey to the bench, with forget-me-not 
twined in the lace of her corsage and the knot of her 
glossy tresses. Advocates in political or election cases 
will flauntingly exhibit on one side a bundle of prim- 
roses, on the other sweet-williams or shamrock leaves ; 
and the mood of his lordship himself may find expres- 
sion in the deep crimson roses which would represent 
angry justice, while snowdrops or lilies of the valley 
would indicate clemency. Lastly, we should behold 
Bill Sikes himself at the bar, ‘‘ wearing" (according 
to his own statement and that of his forensic represen- 
tative) ‘‘ the white flower of a blameless life,” typified 
by the milky bud of a Gloire de Dijon or the unstained 
petals of stephanotis orhoya. The language of flowers 
would indeed tend to become like all good and 
wsthetic things, abused. There are scoundrels con- 
stautly seen in courts @ law to whom the only lan- 
guage proper to be addressed is that of Autolyc@ to 
the shepherd’sson: ‘‘He shall be flayed alive, Men 
*nointed over with honey; set on the head of a wasp’s 
nest; then stand till he be three-quarters and a dram 
dead; then recovered again with aqua vite or some 
other hot infusion; then raw as he is, and in the hot- 
test day prognostication proclaims, shall be set against 
a brick wall, the sun looking with a southward eye 
upon him, where he is to behold him with flies blown 
to death.”” Thatis about the just measure due to 
many and many a wife-beater and cruel torturer of 
children and animals; but once let etheticism of Mr. 
Justice Grantham’s sort enter our temples of law, and 
it is Perdita, rather than Autolycus, whom we shall 
seom tohear. Will not the bench say, like her, to the 
jury, ‘‘ Reverend Sirs! For you there’s rosemary and 
rue; these keep seeming and savour all the winter 
long?’”’ May we not have judges softly addressing the 
bar, ** The fairest flowers o’ the season are our carna- 
tions and streaked gillyvors; these be for you, my 
brothers? ’’ Would it be quite proper to have litigant 
widows apostrophized with ‘*‘Here’s for you; hot 
lavender, mints, savory, marjoram, the marigold which 
goes to bed with the sun, and with him rises weeping. 
These be herbs of middle summer?” Finally, what 
scandal if overcome by a bouquet pinned upon the 
breast of beauty, and by her too eloquent tears, the 
court should sigh to some bewitching plaintiff in a 
breach of promise case: ‘* We would we had some buds 
of the spring that might become your time of day!” 
The prospect opened by the action of the judge at 
Leeds is, in fact, full of misgivings as well as fascina- 
tions. Justice, with a posy in her hand, is charming; 
but who would wish to behold the solemn goddess 
tricked out like a Jack-in-the Green, and substituting 
for the black cap a coiffure of poppies, yew, and cypress- 
twigs? 

Nevertheless, on the whole, we venture to applaud 
the distinction conferred upon the lucky witness with 
the button-hole. If it popularize the love of flowers 
among the criminal classes; if we hear of burglars 
caught burgling with an orchid in their coats, or a 
spray of mignonette between their lips, we shall know 
the nosegay of Mr. Justice Grantham was not bestowed 
in vain. We can find some promise of this already in 
the language of such offenders; nay, possibly we may 
soon have to report a trial where the judge will say, 
*“ Prisoner, you bave (with too much energy of ex- 
pression, but with a refinement which the court ap- 
preciates) just called this witness ‘a blooming liar.’ 
The epithet is floral and complimentary, although the 
contradiction is unbecoming.”” Moreover our courts 
of law are almost everywhere so stuffy, hideous, un- 
wholesome and depressing that we hold Mr. Justice 
Grantham well justified in going in for a little colour 





and perfume. Of old it was, no doubt, even worse. 
Judges and juries and barristers were wont to contract 
fevers by reason of the deadly air disseminated at 
each gaol delivery, and thence sprang the custom of 
laying rue upon the rail of the dock where prisoners 
take their stand. Yet rue is totally unbeautiful, and 
good only to kill fleas; while flowers at any rate 
sweeten the atmosphere, look refreshing, and remind 
the jaded attendants in a court of vegetable world 
where crime is unknown. Let the Leeds case there- 
fore be considered asa precedent, and go duly into the 
law-books which record judicial rulings. Let it be- 
come the fashion to relieve our dingy halls of justice 
by daffodils and peonies, and let the bench be beauti- 
fied into a perfect bower with floral offerings. If there 
be roses for the righteous, there will still be thorns 
for the rogues; and justice will do her duty, we feel 
confident, even witha bouquet at her nose.—Duily 
Telegraph. 
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COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday, 
June 21, 1887: 


Judgment affirmed with costs—William Curry, re- 
spondent, v. Eliza Henry and another, appellauts.— 
Judgment affirmed with costs—Thomas Harrison, ap- 
pellant, v. Philip Van Valkenburgh and others, re- 
spondents. —-Judgment affirmed with costs to plain- 
tiff and respondent Lelund. Thisconfirms the Leland 
title to the opera house property on South Pearl street, 
Albany, and decrees that the detached coupons held 
by appellants are valueless as liens against the property 
from the time that they were severed from the mort- 
gage bonds and are to be deemed as paid and cancelled. 
This is a great legal triumph for Counselor N. C. Moak 
—Paul Cushman, trustee, etc., respondent, v. Charles 
E. Leland, trustee, etc., respondent and Jennie E. 
Richardson and others, appellants. ——Judgment af- 
firmed with costs—Isaac W. Bennett respondent, v. 
The Agricultural Insurance Company of Watertown, 
appellant..——Judgment affirmed with costs—James A. 
Deering, respondent, v. Thomas J. Mac Cahill, appel- 
lant.——Order affirmed with costs—In re application 
of First Presbyterian Society of the town of Buffalo, 
eto. Appeal dismissed with costs—People, ex rel. 
McCabe, v. Fire Commissioners of New York.— 
Judgments of the Special and General Terms of the 
Supreme Court reversed, and the proceedings of the 
appellants appraised with costs against the relator in 
both courts. The State railroad commissioners’ iaw 
provides that the expenses of such commission shall 
be assessed upon the several companies operating rail- 
roads in this State according to their miles of track 
aud extent of business. In making their assessments, 
the State officers, appellant, assessed the New York 
Central and Hudson River Railroad Company upon 
their double track from New York to Buffalo. The 
relator claimed that this was injustice to it and other 
companies, asserting that the Central-Hunson should 
be assessed as a four track road from Albany to Buffalo. 
This claim was sustained by the Supreme Court, but 
now this court reverses that ruling and affirms that the 
State board’s action was on the legal basis of assess- 
ment under the statute—People ex rel. New York, 
Ontario & Western Railroad Company, v. Alfred C. 
Chapin, as comptroller, the attorney-general and State 
assessors, appellants. ——Order of Special and General 
Terms reversed, and an order entered granting ap- 
pellant’s application, with costs in all courts—H. R. 
Johnston, respondent, v. Thomas F. Donnan and 
another, appellants. 
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CONSTITUTIONAL LAW." oilaterai’ inher 


+ soos 513 
hepancall to ) nee 
491 


or ‘animals ; dogs; 


"free pass; ordi- 
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CONSTITUTIONAL LAW — Continued. 
Inter-state commere e liceuse tax 
Tax on ‘‘drummers’ 


Tax on inter-state and foreign commerce; income tax. ioe 


Railroads; taxation 
Regulation of commerce; wharfage.. 


Navigable rivers; tunnage duties; ordinance of 1787; =e 


Illinois river 
Obligation of contracts; license to sell | coupons.. 


Criminal legislation of congress; counterfeiting foreign 
. 


securities 
Crimi nal Procedure; amendment of indictment. 
Right of the accused to have compulsory process “* 
witnesses... 
Process to compel ‘attendance of witnesses. 
— journals; 
D 


Vourtesnth amendment; ‘foreign tanuseene companies; 
licenses; New York statutes. . i> toate 

Jury trial; fourteenth amendment.. 

Police powers; adulterated milk. .... ? 

Keeping and licensing of dogs ; statute and ordinane e; 


evidence of regularity ‘of proceed- 


Excise; d discrimination ‘between wholesale and retail J 


involuntary weeps road work; trial by jury; = 


city ordinance. . 
Oleomargarine peeeeee 
Intent to deceive ; evidence... . 
Exclusive powers in restricting disorderly houses. 
Municipal ordinance; street parades. ..... 
Statutes ; enactment and entitling statute; pen- -stroke 
‘hrough the words ‘* be it enacted ” 
Unconstitutional in part; conspiracy against re 
Revival; repeal ; lottery company. 
Municipal corporation ; taxation: 
Tax on foreign mere hants; discrimination... .. 
See Municipal ¢ ‘orporation ; Railroads : Taxation. 
NT MPT. Publication as to past suit . 
Acceptance; work on building. 
“ er originating aud transacted;” comtissions 
Construction ; “ clearing land i 
Not to be “concerned” iu business ; 
salary.. . . 
Steamboats ; measurement at sea; ‘ miles”... 
Construction; water-works; extra alk rate of. pay- 
ment: change of plan; delay 


mandamus.. pemtchends 


“working on 


Consideration; love and affection for deceased brother “ 
21 


widow. ... 
Subscription ; ‘toward church debt.. 
Entire; aubsc ription for publication = 
folios; part performance.... ad 
Titegal ; loan of money for eamicg.. 
Restraint of trade 
Working for others .. 
Agreement not to practice “medicine bs & Qeebionenas 
By letuer; unstamped letter. , 
To obtain release of mortgage; 
ultra vires. 


ve ‘aa ‘port- 


‘statute of frauds; 
29; 


_ wld 
For sale of land ; ‘spec ific performance; assignment by 
192 


heirs.. 
Tender; second tender; ‘presuinptions.. ‘ 
Voidahle; voluntary intoxication : 
RPO TIONS. Authority of officer; price of 


Capital stock; subse riptions ; payment in property... a 
9° 


Statute of limitations ; estoppe 

Condition precede sit; sttbse riptions by married women.. 

Contract made by superintendent and president; re- 
lease; disaffirmance by directors; acquiescence. .. 

Right to sell franchise; murtgage of franchise; water- 

»w 
ginckboidere : rights of; ‘preferred stock; dividends . 
Liability; transfer of property in payment of stock . 


unpaid stock; surrender of stock to corporation; P 
1 


notice; by law .. 

Form of remedy: courts; constitutional law: retrospec- 
tive laws; evidence; judic ial notice; appeal; grounds 
of review; judicial knowledge 


TS. Chim couen decedent; Code Civil Proce- 


dure, 18%. 
see Creditor’s Action : ‘Erecutors and Administrators. 
COUNTIES. Officers; salaries; district attorney's 
cler ; 
Cones. house; chanze of site; court-house burned; Act 
1863. chap 


471 


COURT- MARTIAL. Desertion of uiinor; jurisdic. 


Thon 
COVENANT. Kelease of; mortgage.. 
ed with land; sale of land; lease .. 
Warranty: against ine ambrancen: effect of exc eption. 
CREDITOR’S ACT Wheu deed cannot be 


dectared mortgage; JON 


192 
CRIMINAL LAW. Abortion; murder; dying decla- ey 


rations : 

Arson; of wife's house; ‘* another” 

Bigamy; cohabiting with more than one woman; con- 
tinuous offense 

Black mailing; evidence of intent 
ody stealing; exhumation by authorities; irregulari- 
ties by coroner. 284, 


453 


Burglary: constructive breaking: concealment in car. - 
12 


Penal Code, sec. 505; charge of court.. 








CRIMINAL LAW — ecqpegnesend 
Confession Kes ecEbdecenenseand T 
Inducement to turn informer 
Qc y to dheaprmvepe liability ‘of conspirators for 
mur er. 


Sesbenatoninnss taxes “deposited in bank. 
National bank; indictment 
Evidence; dying declarations; res gesta. 
Flight ; ‘corroboration; credibility 
Of poison... ath, 4 
Former jeopardy; ‘Tarceny from same room; property 
of different persons wane On 
Forgery; evidence ; accomplice; fictitious names. 
Gaming; frequenting ; gambling house.. 2 
Homicide in resisting arrest; breaking into house 
without warrant 
Motion in arrest; immaterial defects in indictment; 
jury; opinions formed from reading newspapers; 
evidence; experts; defective buildings; mortar and 
brick in‘illustration ; competent by evidence of ad- 
verse party; photograph of premises; appeal; ex- 
ceptions ; requisites; stipulation by vonpneeid * gen- 
eral” for * particular” osaceee ioe 
Manslaughter; sufficiency of evidence. 
Furor brevis ; accepted juror; request to discharge.. 
Driving wife from home; death from exposure.. 
Intent ; “ willfully and maliciously ” 
Indictment; amending; idem sonans; 
charge as to promise being conditional 
oer of intoxicating liquor; sale to minors; 
r 


* 31 
seduction; 


Jury; member of association to prosec ute 
competency; statement in public journal; 
dence; opinion of physician; reasonable doubt; 
comments of counsel. 3 
Separation; murder. . .. 
Larceny; asportation.. " 
Not “infamous-crime’ 
Libel; evidence; corroboration; res gesicr é 
Rape: previous attempt; disclosure to third. person ; ; 
unexplained delay ... 2 
Reversal on que of law; ‘remitting record to court 
below - ane eee 2 
Sabbath breaking; “evidence....+.s.-+s+ waeee aes 
Sentences; cumulative we sseeseee 
Strikes; maliciously instigating... 
Trial; remarks of judge to counsel 
Vv agrant ~ eh apeeenter to tell fortunes; rogue ‘and 
vVagabone 
CUSTOM DUTIES. * Collec tors : failure to “© 
notice of delivery to common carrier ¢laiming lien; 
action for freight received; pleading; receiving 
freight not an official act; removal “ ett “ act 
done under color of office” ae 


DAMAGES. Carrier; failure to deliver machine; 
loss of raw material 304 
Action of contract; evidence .. 5 
Landlord and tenant; breach of covenant for quiet 
possession .. 
Measure ; loss of business ; ‘construction of railroad; 
evidence Bis... 
Penalty or liquidated | 
Action by widow ; e vidence of prior existing marriage 
Railroad company’ 3 neglect to fence ; injury to crops 
by cattle I 
Remote; pregnant woman unlawfully imprisoned ; ; in- 
jury to nervous system of child 
; fright of pregnant women n by Killing dog. 
Value of portrait 
Timber cut by mistake.. 
DEED. Delivery; ac ceptance; “evidence; Yecording.. 
Quit claim ; notice . 
Subscribing witnesses; erasure in name............. .. 
Warranty; after-acquired title 


EMINENT DOMAIN. Natural gas; laying eal - 


injunuction..... 
See Wharf. 
eponaguenns to assume mortgage; 


ESTOPPEL. 
eviction. . 
Sale of grain “stored; 
OENCE 
EVID NCE. “Hearsay: attachment. 
Writs x, attachment; when not competent; fraud ; 
insufficient proof. 
Cross-examination of party; $ questions tending to dis. 
grace 
Private entries; ‘books of physician... 
Scientific books; Gens cue 06s cane 
Good character. . 
Corporate records; as ‘against stockholders 
Of birth; church record of baptism ; ; soldier's priva' e 
record.. 
Declarations of | agent; res geste. . 
—— of deceased persons as to private boundaries... ‘sea 
—— of decedent . bthe = 
—— of party that he suffered pain.. 


“apparent ‘ownership ; secret 


Expert opinion; as to possible consequences ‘of injury. Se 
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EVIDENCE — Continued. 
Vaiue of coat ; non-expert opinion.. 
Parol; to vary written guaranty. 
Personal transactions; Code Civ. Pro., 2 829; power of 
attorney; transcript of clerk's rec ord. 
Depositions; physician’s written statement; res geste ; : 
declarations ... 
Privileged information; “physician ee gatieen Code 
Civ. Pro. ,2& 
Signa! office; record of weather.. 
Relevaney; breach of warranty; agent: ‘action by.. 
EXCISE 
ECUTION Against partnership property . 
gain Las 
EREOUS effect of stay; Code Proc., N. Y 290; juris- 
diction of U. S. District Courts to stay. des ution in 
State courts. 
EXECUTORS AND ADMINISTRATORS. 


Accounting; dealings with testator; giftof own note: 


i . 
4 


212 


‘SOMMISSIONERS. In New York; ai * 


statute of limitations; indorsement - pay ment; venga " 


& om. ... 0600+ cae0 

AG tions by; representative capacity. eee 

Right to maintain ejectment; will; charitable use 

Foreign; action on mortgage note: situs of property... 

Funeral congaeee transportation of remains 

Interest.... 

Power to pay “testator’s bid at foreclosure sale; acts 
in good faith before qualifying subsequently ratified: 
investing trust fund in securities out of State; surro- 
gate’s final decree; conclusiveness.. 

Presentation of claims; reference; costs and disburse- 
ments... .. 

costs} extra allowance; “appeal; ‘conclusion of trial 
court... 

Removal; compelling account: Code Civ. Pro., 88 2005, 

24; practice; appeal; exceptions. . 
Trustees; double capacity; commissions .. 
= gift of net profits of business; deducting sey 
eplacing worn out articles; repairs. . 
EXTRADITION. Prisoner kidnapped. head 


Trial for another crime. 


FRAUD. 

representations. 

Assignment; inidequa’e consideration; evidence.. 

False representations to husband; action by wife.. 

Intoxication; inadequacy of consideration; condition 
precedent; repayment of ssmaenee tant inability to 
repay .,. 

Misrepresentation of written instrument; ; negligence. ° 

In obtaining goods; ground of action. ne 

Setting aside deed; worthless patent right.. 


steeeee eee 2 see 


When action will lie; benefit to guste false P 


195 
263 
37: 


es 3 
FIXTURES. Electric light wires; mortgage ‘of land P 


ou which machinery is situated 


GAMING. Money lent for; baccarat counters 
Money jent for illegal stock- jobb ing o0ess00 
GOOD- WILL. Sale of ; solicitation of trade... 
GUARANTY. Consideration; epraeennd of "former 
guaranty ; national banks.. cde 
Retroactive ; estoppel .. 
GUARDIAN AND WARD. Settlement; false 
representation by ward as to age; liability of 
guardian <a 


HIGHWAYS. Laying out; “ treating viewers” 
Obstruction ; abutting lot owner: damages . ....... . 
Liability of town for action of commissioners 

TEAD. Rights of non-resident i ‘illegal 
secoud marriage in another State. om 


ICE. Artificial stream ; rights of owners and of lower 
proprietors ‘ 
INF Nir of, in owner of bed of pond 
Cy. Liability for fraudulent representation.. 
ny. aS. clothing . 
Resvission of executed. contract ; act of ithdiien”” 
no recovery of money paid by him 
INJUNCTION. Bond ; damages 
Jurisdiction ; Code Civil Procedure, § 127 pemeae 
Against polic e interference with rights clubs. edniqen 
Nuisance; inclosing public park. . 
INNKEEPE Whoisa guest; ‘putting up horse at 
inn; extent of liability 
Guest or boarder 
Loss of baggage; negligence.. 
Liability for baggage after departure of guest aid 
—— for guests’ merchandise for sale; statute; notice.. 
INSANE PERSONS. Deed; mortgage from 
grantee, 
INSUR ANCE. “Ac cident—suicide. 
Suicide when insane 
Construction of policy ..... 
Fire—agreement not to contest ; validity . 
Application; several questions; one answer; conceal- 
ment; waiver; acceptance of premium .. sites 
Condition as to arbitration: breach of condition . 
Of horses ‘*‘ contained in” barn against lightning; 
death in pasture 
Standing crops. 


.. 2 


; 114 
Goods on storage ; ; double ‘insurance; eapeenneeneeny +++ B36 


Keeping petroleum paee sone 
Unoccupied buildings; forfeiture as to part. woes 





INSURANCE — Continued. 
Life — application; warranty or iapeeneenetoms 
Assignability; wife's policy.... 
Assigument; payable to children . 
Sale or assignment a nok 


- 4 
Notice of discontinuance: “payment ‘of monthly pre- 


mium. 

Wind and lightning: evidence. 

Death ‘‘ while violating any law ;”" death in escaping 
with proceeds of robbery.. ‘ 

‘in violation of the ¢riminal laws ;” 

—_ waiver by acceptance of ‘premium; es- 
toppe oe 

Failure to pay premiums 

Interest in life; one may insure his life for benefit -* 
another having no interest in it, 

Tssuing new policy; terms of; provision for forfeiture. 

Paid-up policy; insertion of provision for forfeiture.. 

Revival, officer’s kuowledge of breach of condition.. 

Marine —** Atiantic eg ” construction ed — 
over-insurance; cargo. oe | Sebibedeses cabee 


JUDGMENT. Defense to action in another court; 
garnishment; insolvency of debtor 
Mistake; fraud: voluntary payment 

Against mortgage in possession; estoppel of mort- 


13 
li 
43 


suicide not. 142 


14 
24 
59 


gagor; assessment; ananene: in —_- to roll; sale for 
° 4 


several years’ taxes . 
Res adjwlicata ... . 
teversal: effect of mesue process. 
JURISDICTION 
Appellate; judicial notice; — of another State . 
Citizenship; record ~ @ ean deehssonsed wiedised 
Equity; remedy at law ........... Gadd SvSecses Neerewes és 
Federal question; dismissal. 
To award mandamus; Kev. Stat. 
March 3, 1875.. oe 
Non- residents; personal judgments; sale of lands... 
Supreme Court United States; 
how and what to be certified ; amount... ... . 
Offense; committee on foreign ‘vessel ; treaties Peay 
Y. Misconduct: weed with party... 
Separation; necessary . 


LANDLORD AND TENANT. Damages; we | 
of covenant for quiet possession ... os 
Forfeiture; re-entry; condition broken; waiver. 
Lease; annulment; inundation of sugar plantation 
Covenant for renewal; perpetuity; costs against ex- 
ecutors on appeal 
Petroleum; coal oil ga 
Lease: town a injunsibons "improvements; former 
adjudication . 
Renewal 
Right of tenant to ‘paint RneEENS: een and signs 
on outer walls . ... 
Mining lease; royalties 
Negligence: child falling through 
LIEN. Equitable; laundryman 


> § 716; “act a 


ai 372 
Accounting; residence of parties 494 
215 


division of el narra ' 
1 


- 214 


For labor; claim not filed; purchaser without notice... 417 


Repairs on sleigh: assignee of insolvent partnership.. 
LIBEL AND SLANDER. Charge of embezzle- 
ment; ordinary sense of words 

Evidence: exemplary damages.. 
Facts in bulk as stated in pamphlet .. 
Charge of overbidding 


18 


ccc cccorece 2:3 


Witness: liability of, foi iit 7002 cscccseies 460 


LICENSE. Nuisance. ..... eesetbetheveccsenes 

MALICIOUS PROSECUTION. Probable cause; 
judgment: State and Federal Courts .. . 

MALPRACTICE. Burden of proof; evidence of 

PO AMS reputation 

MANDAMU To compel decision in particular 
way; tax sale; notice; laches.. 

MARRIAGE. What constitutes; ‘power of legislature 


PEE .cchretads-cacdewameantdts enedadivsocnancosowens 485 


Duress . 


18 
Breach of promise; girl surrendering engagement ring. = 
14 


Agency of husband; evidence of authority 
Community property; lye : ption 
Conveyance by husband in contemplation of.. 


167 
Deed of wife’ — estate; venpuniaeenperenterts certificate 813 
375 


Dower in mines. 
Release of, 

Divorce on confession alone. 
‘*utter desertion ”’ main 
Fraud of woman representing pregnancy 


Estoppel of married woman; failure to epee to ac- 
»& 


count; lien.. oes +éee0 

False representations to ‘husband b ‘wife. ee 

Joinder; Oregon statute; mortgage; oreclosure: decree; 
sale under second of two decrees; jurisdic tion 

Husband’s liability for necessaries supplied to wife ex- 
rere for adultery committed by his connivance ... 

MASTER ANDS 

to take all risks; peta policy. ... 

a 1 ~ ape liability of master to servant; “assumption 
of ris 

Co-servant; employees ‘of different railroads... 

Negligence of vice-principal 

Master's liability for injury to passenger summoned by 
servant to assist 


see eens 


ANT. Contract of servant 
403 
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ASTER AND SERVANT — Continued. Page. 
mployee killed; - gene declaration as to how 
accident happene 7 
en ome tl discharge; ‘action against shird 
Duty to furnish’ adequate ‘machinery 
Infant; dangerous machinery; neglige 
—" machinery; employment of competent ser- ae 
NG Gr, aus aecdtaneds” sii 4E¥6k abdaesbiandéenes * 
Negligent injury to convict by State prison contractor... 363 
Excessive force toward passenger; evidence; declara- 
tion of servants . .. 
Railroad laborer; failure to supply suitable lodging.. 
Duty as to rules for rotection to employees .... 
MECHA AGE. Ass N. On public buil ings; schools. 473 
Assignment as collateral; foreclosure; 
rights of parties ... 228 
Chattel; mortgagor remaining ‘in ‘possession and sell- 
ing: who — attack; subsequent mortgagee; “* good 
faith;” mptory in ase pecctes Pitashewe ‘catend 385i 
By deposit Pott tit 6 Gbh sn. <ebkeses cae 
Merger . 137 
Payment; presumption; lapse of time; statute of limi- 
tations; trust funds 7 
Receiver; liability; ed York Consolidation Act, 1882, 
2 473; end dangered walls 113 
Redemption; oral evidence of security 
Second mortgage; covenant against all except prior; 
sale under first 
Voluntary deed of premises; payment of eet 7 
raneess by resort to grantor’s estate... . . 18 
ECO Performance ; Subrogation. 
MUNICIPA CORPORATION. Assessment for 
paving; estoppel 137 
a F of New York; illegal street assessment; recovery = 
Bonds: recital; curative ‘act; ratification. . " 
Invalid on face; bona fide ‘purchaser; different ‘acts; 
auditor's certificate o regularity... 
In aid - o railroad companies; constitutional law; 
estoppe! 
Illinols act of February ‘a 1869, g 10; construction -. 
State statute; bar; lis pendens ; ‘notice 
Authority to contract; notice in 
Contract by; statutory authority to make; Fatification; 
estoppel ......0 ... veeees Pe scseeces ceeee sccccs 433 
Ultra vires; " estoppel- 0606660 es Rebs aEES 6065060 0900900 
same of public common; reserving highway; obstruc- 
tion .. 
Lot-owner blasting rock. causing injury to passer-by... 
Negligence of insurance patrol; ey — ior. 
Ordinance; providing for suppl 4 water.. ie 
Fire ordinance; constitutional la 
Building permit ee 
Sewers; negligence; in plan of.. 1 
Streets; obstruction on pergrenndie notice; child injured; 
imputable negligence 
Defective sidewalks; costs 
Bicycle: frightened horse went over embankment. . 
Crosswalk 
Unguardad excavation ; “Viability : ‘children 
Dedication ; side-walks ; presenting claim; evidence ; 
ordinance; previous accidents; contributory negli- 
gence.. . 
Iuleey to business. by neglecting to repair street.. ovenns 
Power to park and sod centre of street..... 
Reporting grade of street to lot-owner; mistake.... . 
Validity of acts; mapentive ratification ; decision of 
State courts. ... 00+ 000s coseccoccce socece 
Surface water; damages. ... 


NEGLIGENC Communication of fire by steam- 
boat; burden o ‘proof..... 60600800 .06.0.00 + ceeccece 27 
Concurrent; i: anh ninetandesennesde ath 
Contributory ; attempting to board moving train. 
: knowledge of defect in ee. 
Railway crossing; onus of proof. 
Of infant. 
Death; action ‘for; child ‘trespassing | on defendant's 
grounds. 11 
Of druggist in compounding Prescription; warranty. 
Evidence; duty of innkeeper . e ae sea 
Invitation to enter; driving off Reicaia aieist ‘cdisenwcndin 
License; infant. . 
Duty to fence pond on town lot; “drowning child 
Proximate and remote cause ; canal; statute. ......... % 
Sale of fire-ar:ms to minor.. 
Railroad company bridge over track ; . evidence. 
Failure to give signals; railway crossing, look and | 
listen; question for jury 
See Carrier ; Landlord and Tenant : Master and ye. 
SLE INS Corporation: Railroads. 
NEGOTIABLE INSTRUMENT. Check: assign- 
ment of deposit; presentment ; notice to hank.. 
Conditional; draft; agreement to eoengs evidence. ie 
Condition on stub < haetene 
Delivery on condition: parol evidence. .... e Be 
Indersemeut of payee; parol evidence to explain. 
Liability of one signing on back . 
Notice of protest; general assignment by ‘indorser.. 
~ of aa 204, 
Comments of judg 
Improper vemparks. of court to jury... 








Page. 


NEW YORK CITY. Not liable for act of board of 


assessors; action to set aside assessment. ... 


NUISANCE. Abatement; injunction; jury’ ‘trial; ” 
eae 4 


equity. . 
Injune = fertilizer en aeuy. 
Skating rink $ 
Public EY cas cbsncs cnces cresineccddemieceteses 


OFFICE AND OFFICER. Appointment by mayor; 
ad interim in full term; city of Troy; chamberlain; 
estoppel; former judgment 

Salaries; police justices’ of New York city; Laws N. Y., 
1860, chap. 50, § 26, 1870, chap. 383; illegal salary paid 
voluntarily; good faith 


BABENT AND _ CHILD. Imputable negligence. 

A ERSHIP. Claim for services rendered a 

partner; Bone and sufficiency of evidence; compe- 
tency; opinion; declarations of decedent; Character 
and ability 


243 


a 
wh 


1b) 
Incorporation; assumption of debts; guardian and 
455 


ward; conveyance of realty; validity 
Negotiable instrument; protest; waiver....... SaeeeeKene 
Right of partners; renewal of lease ; 
Share of profits in lieu of salary. ge iene 
PATENT. Employee and employer; trusts; license; 
assignment; injunction.... . 
Inventions by employee; implied license to employ er. 
Suit for infringement; expiration of patent pending 
suit; reissue; presumption; damages.... 
PAYMENT. Promissory note; check; dishonor; 
RDN upon note. 
PLEADING. Several defendants: non-suit...... 
Suit as by executor construed as by individual; con- | 
tract; promises for benefit of wsigen Leb A END We ek 50% 
Variance; usurious contract. . 
PLEDGE. Collateral sec urity; : " corpor: ation stock; 
collecting dividends; transfer; notice; pre sumptions. 
pare General Term reversing finding of re- 
eree 


1 
oars of summons; eae corporation; Code hom 


§ 452 
PROPERTY. 


lessee. . 


RAILROADS. State bonds in aid of railroad; mort- 


gage securing; construction of Missouri acts; « con- 


stitutional act.. 
Elevated; rights of ‘abutting owners; “damages. 
Duty to fence depot grounds 


Forcible entry and detainer of; Mansf. Dig. Ark., @ 


§ 3347 


Mandamus; station-houses; railroad commissioners... 15 


Mortgage; construction claims; priority... .. .... 
Foreclosure; decree setting aside; effect 
Negligence; children; degree of care. 


Injury to child on track; contributory ‘negligence ‘of 
4 


mother... ... 
Obstructing crossing: infant... . 
Crossings; signals; question for jury; c harge . 


Train stopped on cross-walk; child heancnsieae Dagcreonin ‘ 


for jury... aes 
New York Cable Company - siakee és 
See Carrier; Master and Servant: Negligence. 


RECEIPT. “tn full of all demands;” when con- : 


clusive 


RECEIVER. “When appointed; partnership; damage ye 


or account . 

RECORDING ACT. ‘Assignment of mortgage; 
agency; to receive interest ... 

REFE RENCE. Account; counter-claim; “appeal; 


REFORMATION OF CONTRACT. * Construc- rie 
0. 


tion; emer of law . 


L OF CAUSE. 


Act ao ‘under color of office.....- : 
Formal and necessary arties; railroad companies; 
lease; stockholder’s suit.. hedek. cone akdh 
Proceedings in State court; ‘injunction . eidhsed, Heute 
Corporations; foreign; license; on conditions......... 
Due process; retaining void judgment of State court.. 
Federal question; action for penalties against foreign 
insurance companies; question w — — 
served was agent of company sued.. ae 
Mortgage; war 
National bank 
Joinder of legal and equitable defenses 
ie al prejudice; petition when to be filed . 
Non- TeVIN" no separable controversy: 
BEL VIN. Damages; use of property 
PLE UE. Income tax; foreigner resident abroad; 
tradg loa onin England through a resident agent 


ALE. Conditional; purchaser wom a. 

BALE. of laws.. hme 

Title to remain in vendor; replevin.. 

Contract in writing; court preg construe. 

Delivery; passing of title .. . 

Of goods received on approval 

Offer; acceptance of less quantity; subsequent accept- 
ance of offer 
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= Continued. Page. 
ew rights and remedies; damages; recoup- oe 
Wisat we” damages; evidence.... 406 
SHIP AN HIPPIN G. Excepted erils; Ihorano 
and acci ents 0 nal navigation; * collision ‘ a 
Collision; A ap Revised Statutes, § 4233; a 


- ability of o P hibowiek to shipper for deck cargo jet- 
— emp heveness aoeaneepees cause of a“ 
196 
cing J PERFORMANCE: Of contract for 
rvices may not be enforced 443 
plsoutor’s ‘comtenst for sale; powers; tender; mesne 
profits; interest; dower; mortgag e 
Mortgage foreclosure; mortgagor’s assignee not a 
party; lapse of time; crn will; ee sell; 
unproductive real estate ....... 5 
Oral a subsequent bona “fide” purchaser; 
improvemen 259 
STATUTES. Citizens; women and minors. 
Contemporaneous_ construction; clerk’s fees for | 


naturalization; United States District Court 
Funeral expenses; widow's mourning aoee.. 
Malicious mischief. . 39 
.~ cleaving women; compensation; ‘act. 186, S me 


chap. 

Acts Ne chap. 
STATUT 

edgment; ht of 


STATUTE OF LIMITATIONS. 


Path , 
Equity; rule ~ ‘ederal courts 
Contract; materials and work; Buffalo State Asylum 
for Insane; board of claims; laws New York, ne 
chap. 378; id. 1874, chap. 323; id. 1875, chap. 264.... 
Claim by servant against master’ sestate .... ° 
Mutual accounts; right of action.. 
sto Life-tenant and remainderman; 
SU. GA TION. Payment of mortgage; 
brother and sister; laches 397 
SUNDAY. Action ‘for injury by negligence in labor pe 
on. 
Conflict of Taws ; ‘contract... 
Law not exempting observers of. ‘another day | relig- 
ious liberty. 179 
Laws requiring closing of shops.. 398 
Work of necessity; telegraph message ; “penalty for 
negligence . 4 
SURETY. Foreign “discharge ‘of principal in bank- 
ruptcy; creditor accepting compromise. . 
Bonds; evidence ; conversation between principal and 
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